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FOREWORD

During the 1971 session of the legislature, over 30 bills were introduced to
change various aspects of the motor vehicle insurance program in Hawaii. This surge
of legislative proposals reflects the serious misgivings and growing doubt in the
public mind over the adequacy, fairness and effectiveness of the existing auto
insurance system.

The legislature conducted extensive public hearings during the 1971 session on
the various proposals. However, the legislature found itself without a sound basis for
the development of specific legislation. The legislative committees responsible for
reviewing the various proposals noted the lack of evidence to support the numerous
conflicting arguments and opinions presented in the hearings. Moreover, no
complete actuarial analysis accompanied any of the proposals. The legislature
concluded that the enactment of any proposal without reliable data and adequate
study may be harmful to the public’s interest. It was for these reasons that the
legislature, through House Concurrent Resolution No. 93, H. D. 1, requested our
office to conduct an overall study of the motor vehicle insurance program in Hawaii
and to submit a report to the 1972 session.

Our consultant for the study was Haldi Associates, Inc. The study
specifications prepared by our office instructed the consultant to: (1) evaluate the
prevailing system of motor vehicle insurance in Hawaii; (2) formulate alternatives to
the existing system and subject the alternatives to systematic analysis; (3) identify
and recommend the alternative which analysis shows to be the preterred program;
and (4) develop legislation and program plans for implementing the recommended
alternative.

The report which has been developed conforms to both our general and
detailed specifications. In our estimate, it is an objective and systematic study, and
its conclusions and recommendations are sound.

Our assessment is shared by an eminent advisory review panel which reviewed
the study at critical junctures and evaluated the final, proposed plan. The members
of the panel were Jeffrey O’Connell, University of Illinois professor of law who, as
co-author of the Keeton-O’Connell plan, is recognized as one of the pioneers in
insurance reform; Guido Calabresi, Yale University professor of law widely known
for his scholarly contributions in accident law and economics; and David A.
Swankin, director of the Washington office of Consumers Union and an expert in
consumer programs and consumer legislation.



While no panel member was obliged to support the recommendations of the
study, each has done so. Professor O’Connell states that if Hawaii were to enact the
plan proposed, it would have “. .. far and away . .. the most benevolent, sensible,
effective and efficient automobile insurance system in all the United States.”
Professor Calabresi concludes that ““. . . the proposals made would, if enacted, seem
certain to assure a very significant improvement in the motor vehicle insurance
system offered to the citizens of Hawaii.”” Mr. Swankin observes that the proposed
plan reflects many of the Consumers Union’s standards for the optimum auto
insurance system and that if Hawaii were to adopt the legislation as drafted, “it
would be taking a giant step in behalf of long needed auto insurance reform.” The
comments of each member of the advisory panel are printed in full and in their
original form beginning on page Xxv.

The reader who may wish to obtain a quick, initial understanding of the study
should refer to chapter 1 which summarizes the major conclusions and
recommendations. For an understanding of the basic reforms proposed, chapter 17
is valuable for its commentary on the specific features of the recommended plan.

In summary, our submission of this report to the legislature, without
qualification or reservation, is an expression of our confidence that the reform plan

proposed, if enacted, would result in the best motor vehicle insurance system yet
established anywhere.

Clinton T. Tanimura
Legislative Auditor
State of Hawaii
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GLOSSARY OF TERMS

A number of technical terms are used
repeatedly throughout this study. They are
collected and defined here to assist the reader in
understanding terminology common to both
insurance and the law.

Assigned claims plan is a plan which establishes
insurance protection for the recovery of benefits
by victims of traffic accidents involving uninsured
automobiles.

Collateral sources are other available sources of
compensation for accident losses, such as accident
or health insurance or workmen’s compensation.
These other sources can result in duplicate
payments for the same injury or, alternatively,
they may be considered as either primary or
secondary to automobile insurance coverages. If
primary, all amounts obtained from collateral
sources will be deducted before making settlement
awards from auto insurance. If secondary, auto
insurance benefits will be deducted first.

Damages is a legal term for losses suffered by
accident victims. Courts classify all damages as
either special or general.

Special damages are tangible economic
losses incurred by accident victims as of the date of
settlement. In general, these losses include
hospitalization and medical expenses, wage loss,
cost of rehabilitation and replacement services,
funeral expenses, and miscellaneous out-of-pocket
costs.

General damages are those losses that are
precisely measurable in dollars. Such
involves payments for

not
compensation typically

vii

estimated future medical expenses or wage losses
and plaintiff’s attorney fees. “General damages” is
frequently referred to as “pain and suffering,” but
it would be more precise to restrict the use of
“pain and suffering” to describe only the actual
physical pain, discomfort or mental anguish
suffered by a victim as a result of his injury.

Disfigurement losses are losses connected with
scarring or permanent disablement, such as the loss
of a limb or other part of the body.

First-party (or direct reimbursement) — This
confusing and unfortunate terminology derives
from awkward and obsolete legal language used in
early insurance contracts. In those contracts, the
insurer was referred to as “‘the party of the first
part,” the insured was “‘the party of the second
part” and anyone else was “the party of the third
part.”” First-party insurance is thus any
compensation system whereby benefits are paid
directly to a beneficiary by his insurer upon the
happening of a contingency such as injury, death
or damage to property. Examples of first-party
insurance are automobile comprehensive coverage,
medical payments, or general accident and health
insurance. See also “third-party.”

First-party fault — This term describes a system
of paying benefits directly to the insured, but
giving the insurer the right to recover such
payments from another party if he is responsible
for the loss. Two examples are auto collision
insurance or uninsured motorists coverage.

No-fault — This term describes (1) a legislative
exemption from legal liability or responsibility for
loss based on negligence, and (2) any compensation



system in which accident victims recover for losses
without having to prove the negligence or fault of
somebody else. It is not to be confused with
first-party insurance. Many reform plans call for
some form of first-party recovery of losses, but not
all would confer a legal exemption from liability
on persons causing losses through negligence.

Strict liability — This term applies to any
situation in which a loss is ascribed to a person for
reasons of policy, regardless of the absence of
negligence. Examples in tort law are
manufacturers’ liability for defective products,
employers’ liability for work injuries (workmen’s
compensation) and liability on persons conducting
unusually hazardous activities.

viil

Subrogation This term applies to the
assigning of certain rights to a person (usually an
insurance company) who has compensated a loss.
This includes the right to seek reimbursement from
a party responsible for the loss.

Third-party This term describes a
compensation system by which payment for losses
is obtained from a party who is neither the victim
nor the victim’s own insurer. Examples of “third
parties” are negligent drivers, insurers of other
drivers, and employers and their insurers under
workmen’s compensation plans. See also
“first-party.”
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ECONOMIC AND MANAGEMENT COUNSEL

666 FIFTH AVENUE - NEW YORK, NEW YORK 10019 - (212) 245-8436

December 15, 1971

Mr. Clinton Tanimura RECEIVED
Legislative Auditor DEC 30 19N
State Legislature of Hawaii

State Capitol OFFICE OF THE AUDITOR

Honolulu, Hawaii 96813
Dear Mr. Tanimura:

On behalf of Haldi Associates, Inc. and its sub-
contractor Exotech Systems, Inc. I am pleased to submit
our Study of Motor Vehicle Insurance Reform for the
State of Hawaii. We would like to express our grati-
tude to you, your staff and the many other people who
gave us their complete cooperation throughout the entire
period of this study.

The people of Hawaii need and deserve a better
motor vehicle insurance and accident compensation system.
All feasible alternatives to the present system were
examined with the single-minded purpose of ascertaining
the one which would best serve all citizens of Hawaii.
The major reform bill resulting from this analysis has
been designed to give the people and the State of Hawaii
what we believe is the finest system anywhere.

At this critical juncture in the nationwide evolu-
tion to a new motor vehicle insurance system, the Legis-
lature and the State of Hawaii can, with timely and
courageous action, move to the forefront and become the
pioneer reform state. It is our hope that the Tegislature
will carefully consider the recommended bill and enact
reform legislation.

We appreciate the opportunity to have participated
in this important effort, and hope that these recommenda-
tions will in fact lead to a vastly improved insurance
system for the benefit of everyone in Hawaii.

Very truly yours,

I ASS OCIZTES , INC.

ohn Haldi
resident
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UNIVERSITY OF ILLINOIS AT URBANA-CHAMPAIGN
COLLEGE OF LAW
CHAMPAIGN, ILLINOIS 61820

December 23, 1971

RECEIVED
Mr. Clinton Tanimura
O0ffice of the Auditor BEC 2 T 1971
State Capitol i
Honolulu, Hawaii 96813 CHRIREEE Jek auniok

Dear Mr. Tanimura:

As you know, I have served as a consultant to Haldi Associates,
Inc., in their study of alternative automobile insurance plans for
the State of Hawaii.

I have now had a chance to review their final report and re-
commendations, including the proposed statute.

Let me say that I enthusiastically endorse that proposed statute
for Hawaii as a vast improvement over the present tort liability system
applied to auto accidents in Hawaii. Indeed were Hawaii to enact this
statute it would have . . . far and away . . . the most benevolent,
sensible, effective and efficient automobile insurance system in all
the United States.

I so hope Hawaii will do it . . . and I would be glad to help in
any way 1 can.

Sincerely,

Jet¥r "Connell
Professor of Law
JOC:umt
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YALE UNIVERSITY
LAW SCHOOL
NEW HAVEN, CONNECTICUT 06520

RECEIVED
GUIDO CALABRESI

December 23, 1971 BEG 2 71 1y

OFFICE OF THE AUDITGR

Clinton Tanimura, Esqg.

Office of the Legislative Auditor
State Capitol

Honolulu, Hawaii 96813

Dear Mr. Tanimura:

I have read the draft report prepared for your office by Haldi
Associates, Inc. together with the accompanying proposed statutes. As
vou know I served on the special panel which Haldi Associates retained
to advise and review the project. At the time I agreed to serve on
the panel, I made clear that I could in no way be bound to support the
conclusions which the study might reach. I am very happy to be able to
write you, however, that the report and the proposals which stem from
it seem to me to be excellent and that they have my strong endorsement.

There are many admirable features in the proposed legislative
package, too many, in fact, to mention in a letter. I would, neverthe-
less, like to emphasize a few general ones which seem to me to characterize
the approach taken, and then note some especially important specific
features of the study. First, it seems clear that the minimum required
benefits proposed offer far more comprehensive and economical coverage
for victims of motor vehicle accidents than any existing comparable
statute. Secondly, the proposals should not only lead to broader and
more economical victim compensation, but they might well lead to a
diminution in the severity of motor vehicle injuries. because the
creation of incentives to vehicle design which will lead to passenger
safety is a fundamental, if implicit, part of the proposals. Thirdly,
the minimum required benefit package is considersbly simpler and more
intelligible than many proposals which have been seriously considered
elsewhere.

On a somewhat more specific level, I would call to your special
attention the following characteristics of the study. (1) The crucial
importance of group marketing of insurance and its close relationship
to first-party insurance coverage is properly emphasized. It is of
paramount importance that group marketing not be fettered if the full
benefits of motor vehicle reform are to be realized. (2) The study
recognizes that some compulsory insurance is essential in dealing with
motor vehicle accidents. But it equally recognizes that compulsory
insurance requires safeguards to protect the consumer who is compelled
to insure. For this reason the proposal deals strictly with "hunch
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Clinton Tanimura, Esq.
Page 2
December 23. 1971

ratings"” and refusals to deal by insurers with respect to the minimum
required benefits. On the other hand, while it gives the Commissioner
of insurance the power to guarantee that certain options will be
offered to consumers, it allows insurers considerable freedom in
handling these, non-compulsory, parts of the package. (3) Unlike most
proposals for motor vehicle insurance it faces squarely and realistically
the problem of inflation. (L) It makes an important decision that once
a society has decided that someone will be allowed to drive, that person
should not be deterred from driving as a result of personal characteristics
for which he is in no way responsible. Individual accident records,
type of car driven, etc., if they can be shown to affect probable
accident costs, remain, indeed become, major rating considerations.

But the age at which one will be allowed to drive at a reasonable price
and with broad insurance coverage is deemed to be a matter of general
social policy rather than of market decision. (5) Unlike many current
proposals, the study recognizes the significance of non-pecuniary losses
and provides for their compensation. It does this both directly and

by recommending options available to those who desire added coverage.
This should be contrasted not only with many proposals considered else-
where, but also with the existing system which, in practice, fails
miserably and expensively to compensate victims of serious accidents

for both pecuniary and non-pecuniary losses.

I am tempted to go on at length and deal with many details of the
study and the statutes it proposes, but that would be inappropriate in
a letter such as this. It is enough to re-emphasize that the study
seems to have been a thorough one, that the economies foreseen by it
appear to have been estimated with a good measure of conservatism, and
that the proposals made would, if enacted, seem certain to assure a
very significant improvement in the motor vehicle insurance system
offered to the citizens of Hawaii.

Sincerely yours.,

(Johs

Guido Calabresi
John Thomas Smith Professor of Law
Yale University

—

GC/k1
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CONSUMERS UNION / A NONPROFIT ORGANIZATION / PUBLISHER OF CONSUMER REPORTS
December 30, 1971

RECEIVED
The Honorable Clinton T. Tanimura JAN 5 1972
Legislative Auditor :
State Legislature of Hawaii OFFICE OF THE AUDITOR

State Capitol
Honolulu, Hawaii 96813

Dear Mr. Tanimura:

As you know, I served in a personal capacity
as a member of the Review Panel established by Haldi
Associates, Inc., while they were studying legislative
proposals te reform Hawaii's automobile insurance laws.

In April 1971, Consumer Reports published a
major drticle on no fault auto insurance. I am
attaching a copy for your information. In that
article Consumers Union commented that in our opinion
Federal no fault Tegislation is a necessity. We
recognize, of course, that at least some states are
ready, willing and able to move faster than the Federal
government toward achieving a no fault system. Our
measuring rod, in these instances, is whether or not
the states meet the substantive standards set forth
in our April article.

I am pleased that Haldi Associates, Inc.
has adopted so many of the Consumers Union standards
in their draft. If Hawaii were to adont the bill as
drafted, it would be taking a giant step in behalf of
long needed auto insurance reform.

Sincerely,

Swankin
dashington Office

cc: Jdohn Haldi, Haldi Associates
Walker Sandbach, Executive Director, Consumers Union

———>>Washington Office: 777 NATIONAL PRESS BUILDING, WASHINGTON, D.C. 20004/202-347-1910
National Office: 256 WASHINGTON STREET, MOUNT VERNON, NEW YORK 10550/914-664-6400
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CHAPTER 1

SUMMARY

A. Major Recommendations

This study of motor vehicle insurance makes
two major recommendations for the State of
Hawaii:

Adopt a complete no-fault insurance
reform act.

Approve mass merchandising (group sales)
of motor vehicle insurance.

Establishment of an exclusive state insurance
fund is not suggested at this time. The State does
not now have the capability to implement and
operate a large motor vehicle insurance program
whereas the private insurance system does have
such capability. However, a state fund should be
considered as a distinctly viable alternative if
experience with the basic reforms proposed in this
study indicates that the private insurance system is
either inefficient or ineffective.

B. Evaluation of Existing System

Public policy objectives for a motor vehicle
insurance system are specified in detail. The
existing liability insurance system is evaluated
against these objectives and is found to be deficient
in several critical ways. Among the primary
findings from this review are:

1. Hawaii motorists could have saved between
§5 and $10 million in 1970 alone if motor vehicle
msurance benefits were provided as efficiently as
are accident and health insurance benefits.

2. Hawaii accident victims forego annually an
estimated imputed cost of delay of over $3.4
million. This is directly attributable to a time lag in
settlement for the average claim of between 9 and
12 months.

3. A number of Hawaii accident victims
receive no compensation whatsoever.

4. Current methods and procedures used in
underwriting and marketing motor vehicle
insurance in Hawaii are expensive, discriminatory
and inequitable. They are largely the product of
present disincentives to avoid litigation in the
courts occasioned by the system of negligence law
under which liability claims must be settled. One
undesirable result of this system is that about 19
percent of all motorists in Hawaii have no
insurance whatsoever.

C. Copclusions from Analysis

All important reform alternatives are
formulated and analyzed in terms of cost and
extent to which they fulfill the objectives for a
motor vehicle insurance system. Major findings and
conclusions are:

Complete no-fault will provide
compensation for all accident victims.

Complete no-fault is the only insurance
system which guarantees adequate care for
all victims with serious injuries.



Complete no-fault will cost less than either
a modified liability system or a partial
no-fault system with low tort liability
exemptions.

Mass merchandising will produce significant
savings under any system.

An exclusive state fund holds significant
potential for further cost savings.

D. No-Fault Insurance Reform Plan

A specific no-fault plan is recommended for
adoption. This plan includes the best features of
other proposals and also includes several unique
features. Among the more outstanding features
are:

Insurance for personal injury is compulsory
for all motor vehicles.

In addition to paying for all medical
expense and lost wages, the plan makes

extra payments to those who suffer
permanent disfigurement.

Owners of motor vehicles are sirictly liable
for all damage to property other than cars.
Compulsory insurance pays for all such
losses without limit.

Insurance rates for required coverage
may not discriminate by age, sex, or
marital status.

Basic insurance underwriting procedures
and abuses are made subject to public
hearings and insurance commissioner
appeals proceedings.

Insurance carriers are held accountable for
performance in delivery of basic benefits
through continuous reporting of
compensation performance and statutory
penalties for late payment.

The insurance commissioner is required to
evaluate and report annually on the
effectiveness of the plan.



CHAPTER 2

INTRODUCTION

Social problems associated with automobile
accidents and suggested solutions to these
problems are not new. Over forty years ago, the
pioneer Columbia Report on automobile accident
compensation documented and indicted the
existing automobile insurance system for serious
shortcomings which only now are becoming widely
recognized.! This report proposed to abolish the
fault principle and in its place make compensation
more certain and more adequate by having insurers
directly reimburse victims for their losses.
Unfortunately, no substantive reform resulted
from this report. Within the past decade, however,
reform of motor vehicle insurance has had an
active renaissance as both the traffic accident
problem has become more acute and the consumer
movement more vocal.

In more recent times, probably no book has
triggered so much reaction and activity as has the
work of Professors Robert Keeton and Jeffrey
O’Connell, Basic Protection for the Traffic
Victim.? This book, which was the product of a
lengthy and scholarly research effort sponsored by
the Harvard Law School, has led the insurance
industry, government officials, attorneys and other
professionals into an intensive debate over the
problem of providing compensation for motor
vehicle accident victims.

1Report by the Committee to Study Compensation for
Automobile Accidents to the Columbia University Council for
Research in the Social Sciences. Press of the International Printing
Company of Philadelphia, 1932, referred to hereinafter as the
“Columbia Report.”

2Ca.rnl:u-idge: Harvard University Press, 1965.

The reform movement gained further
momentum from the landmark study of the U. S.
Department of Transportation, completed in
1970.% This study and the recommendation of the
Nixon administration that each state adopt reform
legislation have led to the generation of dozens of
specific plans and over 1,000 individual proposals
for state and federal legislation. Most proposals to
date center on a partial replacement of the law of
negligence and substitute some variation of a
first-party, direct-benefit reparations plan.

Key deficiencies attributable to liability
insurance coverage have been identified: (1)
compensation is socially incorrect—namely, those
with relatively minor losses are overcompensated,
more serious injuries are undercompensated, and at
least 25 percent of all automobile accident victims
receive no compensation whatsoever; (2) benefits
returned to victims are only a fraction of the total
cost of the system due to high administrative and
legal expense caused chiefly by the underlying
adversary procedure; (3) receipt of benefits is
unreasonably delayed by the intricate and
cumbersome machinery of the fault-finding
process; (4) there is wasteful and uneconomic
duplication among the many liability, medical,
wage loss and property damage compensation
systems that bear, in one way or another, on
financial recovery by accident victims; and (5) the
cost of automobile liability insurance is high and
has been increasing sharply.

3U. S. Department of Transportation, Auto Insurance and
Compensation  Study, Vols. 1-24, Washington, D. C.. U. S.
Government Printing Office, Cat. No.—TD 1:17, dates various,
March 1970 through March 1971.



Hawaii has not escaped these problems. The
House committee on housing and consumer
protection found that a need exists to:

1. Provide for the fair compensation of
persons sustaining property damage and
personal injury as a result of motor vehicle
accidents

2. Provide for the availability of motor vehicle
liability insurance at reasonable rates

3. Provide for reasonable and fair
compensation for services rendered to
repair motor vehicle damage, to treat
persons injured, and to recover damages

4. Establish a system which will encourage
careful operation of motor vehicles and
decrease motor vehicle accidents.

A. Purposes and Scope of this Study

This study has four major purposes, which are
to:

Evaluate the prevailing system of motor
vehicle insurance in Hawaii

Formulate alternatives to the existing
system in Hawaii and subject the
alternatives to systematic analysis

Identify and recommend the alternative
which will provide the optimum motor
vehicle insurance system for the citizens of
Hawaii

Devise legislation and a program plan for
implementing the recommended
alternative.

B. Overview

Part II of this study is a review of the
objectives of a motor vehicle accident
compensation system. The objectives are developed
within a broad social outlook, using a hierarchy

4Haw:a.ii State Legislature, House Standing Committee Report
No. 882, April 13, 1971; re: HCR No. 93.

approach similar to that employed in Planning,
Programming and Budgeting (PPB) systems.
Objectives for an insurance compensation system
are discussed separately from the legal objectives
that form a basis within which any insurance
system must operate. Chapter 3 contains a
summary of the objectives used in this study.

Part III evaluates the performance of the
Hawaii insurance system in meeting the objectives
postulated in part II. Compensation of accident
victims is reviewed first, including both the
efficiency with which benefits are paid as well as
the distribution of and delay in payments to
victims. Results of a closed claim survey are
reported here. This is followed by an evaluation of
important factors in the buying and selling of
insurance.

Particular attention is paid to the problems
faced by high risk and currently uninsured
motorists, with a view to identifying the
shortcomings of the existing system which must be
overcome if automobile insurance is to become
compulsory in Hawaii. Part IIl concludes with a
review of the traffic safety system, projects
accident rates, and examines accident reduction
possibilities. Chapter 7, “Evaluation Highlights,”
summarizes the most important findings of part
II1.

Part IV of this study explores all major
alternatives which have been proposed for reform
of the current motor vehicle insurance system. Key
reforms are identified for actuarial analysis. These
reforms span the entire range of all important
alternatives, including a complete no-fault
insurance system and an exclusive state insurance
fund. The assumptions and results of the analyses
are explained briefly in part IV and in detail in
appendices D and E. Chapter 11 summarizes the
analysis executed in part IV.

Part V contains the conclusions and
recommendations which follow from the analysis.
Major alternatives are assessed against the
objectives specified in part II of this study. The
central recommendation is made that the
legislature adopt a complete no-fault insurance
system. A detailed commentary on the specific,
recommended plan is then presented, followed by
a program and implementation plan for executing
the recommendations. Appendix A contains the
proposed legislation.
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PUBLIC POLICY OBIJECTIVES







CHAPTER 3

SUMMARY OF OBJECTIVES

Objectives for the insurance and legal systems
should not be viewed too narrowly. Better
perspective is achieved by developing objectives
within a broader systems context, the approach
followed here. As a first step, four public policy
objectives applicable to collisions involving motor
vehicles are postulated. These are to:

l.  Prevent accidents

2. Reduce accident severity and minimize
losses

3. Treat injured victims
4. Reduce hardships.

The first two objectives attempt to prevent
personal injury as well as damage to automobiles.
The last two objectives are concerned exclusively
with personal injuries or losses arising from
personal injuries. The social concerns of these four
objectives are to minimize injuries, provide for
those who become injured in automobile accidents,
and reduce crash damage to motor vehicles. The
objectives and roles of the insurance and legal
systems are developed within this framework.

A. Insurance Objectives

The main public policy objective for any
accident insurance system is :

To provide the most effective and efficient
means of insuring against and reducing
losses associated with accidents.

Within this basic objective, design of the insurance
system should seek to attain and be measured
against eight important subobjectives:

l. Compensate losses
adequately

personal injury

2. Pay compensation promptly
3. Guarantee payments

4. Make personal injury protection universally
available at reasonable cost

5. Assess costs equitably

6. Operate simply

7. Complement related activities
8. Account for performance.

The rationale for these subobjectives, some of
which have far-reaching implications, is discussed
in chapter 5.

B. Legal Objectives

l. Criminal justice system. The functions or
objectives of criminal law are to (a) determine
guilt, (b) impose punishment and (c) deter harmful
behavior. Punishment of socially undesirable
actions is a function solely of criminal law, not
civil law. These objectives apply to persons
involved in automobile collisions as well as to those
who commit other harmful actions. While the
criminal justice system can levy fines and impose



other punishment, it has no means of
compensating accident victims, and it provides no
basis for determining how various parties involved
in an accident share or bear the losses which arise
from an accident. These are functions solely of the
civil law.

2. Civil liability system. The system of
negligence law currently applied to automobile
accidents in Hawaii traces its historical roots
to the early common law of England. Originally,
criminal and civil law were one. When they split,
the principle purpose of the civil liability system
was to compensate victims of accidents. Over time,
however, the compensation principle was seriously
eroded by the rise of negligence theories, which
were originally devised and still remain as barriers
or impediments to compensation of accident
victims. Most proposed legal reforms aim, directly
or indirectly, at reducing or diluting the negligence
barrier.

Despite the fact that most liability claims are
paid by the insurance system, negligence cases
paradoxically take no formal account whatsoever
of the insurance system’s existence. It is perhaps
for this reason that so many proposed legal reforms
do not give explicit consideration to the
capabilities or needs of the insurance system. In
short, what the insurance system requires of the
civil law is a legal basis for determining the extent
to which each involved party will bear the cost or
share the losses of any accident.
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There exist essentially three different legal
bases for allocating losses from accidents: strict
liability, liability on a negligence or “fault” basis,
or no liability, commonly known as ‘“‘no-fault.”
Selection of the legal basis from these three
alternatives will determine the design of the
insurance system, which in turn will permit
motorists to share risks of losses assigned to them
under the law.

One of the most important points to
understand is that the existing liability insurance
system almost totally negates as a possible objec-
tive of the civil liability system either (1) deterrence
or (2) making a negligent driver pay. The purpose
of liability insurance, from the purchaser’s viewpoint,
is to assure the driver that he need not fear the finan-
cial consequences of a collision. This dilutes any
deterrent effect which the law might have. Since
most drivers are covered by some form of vehicle’
liability insurance, when an accident does occur, it
is not only the driver held to be negligent, but all
insured drivers who actually pay the losses. Thus,
the existence of insurance makes it virtually
impossible to force any individual driver to pay, no
matter how negligent he might have been. For
these reasons, it should be recognized that the
assignment of blame within the existing tort
system serves only one useful purpose: it provides
a basis for compensating victims. However, a
negligence approach to civil liability is basically
irreconcilable with the social objective of taking
care of all accident victims.



CHAPTER 4

POLICY OBJECTIVES RELATED TO MOTOR VEHICLE ACCIDENTS

The insurance and legal systems should serve
the society in which they exist as well as possible.
For this reason, in developing insurance and legal
objectives, the broader social and economic
context within which these systems function
should be explicitly recognized.! In terms of
motor vehicle insurance reform, the transportation
system and society’s transportation needs are of
principal interest in the development of objectives
for the insurance and legal systems.

A. Transportation System Considerations

A transportation system enables persons and
goods to be moved among different places in a
variety of ways. For our purposes here, ‘““increasing
mobility and choice of means of mobility for all at
decreasing cost” adequately expresses the
continuing objective for the transportation system.
A goal such as economic development is served by
transportation, and the above objective is
consistent with such a goal. Within the transport
system exist different transport modes suitable to
the air, sea or land environment. Only those which
operate on land, such as motor vehicles, bicycles,
or pedestrians, are of concern to this study. Their
activity, called traffic, in achieving desired social
and economic mobility, also produces accidents,
crashes or collisions. These are not desired; the
social and economic consequences of such
accidents, crashes or collisions are significant costs
of the road transport system.

1In systems analysis, this principle for ordering and relating
topics is usually called a hierarchy of objectives; the PPB system
employs this principle.
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The transportation system objective, to provide
mobility and choice at minimum cost, requires that
the social cost of traffic accidents be reduced
wherever feasible. Four specific objectives are
derived from this requirement. Two objectives
translate into preventive functions prior to and in
anticipation of collisions (precrash functions), and
two translate into specific functions after a crash
has occurred (postcrash functions). Precrash
functions are mainly oriented toward the
population and the traffic system as a whole;
postcrash functions are oriented toward specific
system components —vehicles and individuals.
Precrash and postcrash objectives have different
implications for insurance and legal objectives.

B. Precrash Objectives

The two precrash objectives provide the
rationale for a large number of activities by local,
state and national government. Since 1966, these
objectives have been coordinated in a nationwide
highway and traffic safety program in which
Hawaii participates.? The desired effect of these
two objectives is to reduce the total economic and
social loss from motor vehicle collisions. They are:

Prevent collisions. Consistent with the goal
of mobility, decrease the number of
collisions such that the total loss is
minimized.

2Pederal Highway Safety Act of 1966.



Reduce severity and minimize injury and
damage. Take all feasible prior actions to
reduce the severity of those collisions
which do occur.

Increased research activity on highway traffic
safety sponsored by government and industry has
begun to yield results. Safety program standards
for states and safety standards for motor vehicle
manufacturers are two well-known examples. While
this study is not a report on the state-of-the-art of
highway traffic safety research, one finding being
documented independently in several efforts is
particularly relevant to the insurance and legal
issues addressed here.® Namely, traffic accidents
can be extremely complex events with many
different interacting contributing factors—i.e.,
many collisions do not have a single cause. Legal
and insurance concepts based on assumptions of
simple causality are therefore invalid.

1. Prevent collisions. This objective is of key
significance to governments attempting to reduce
the cost of accidents and hence of insurance. From
the viewpoint of broad social policy and choices,
preventive action falls into two classes: (a)
activities to reduce motor vehicle traffic and (b)
activities to prevent collisions in traffic. To reduce
traffic and thereby reduce collisions (as well as air
pollution) requires that public policy encourage
alternatives to individual motoring such as some
form of mass transit or bicycling.

Prevention of collisions in traffic requires many
activities by the highway and traffic safety
programs. These activities are not discussed at
length in this report. However, one aspect of traffic
collision prevention of particular interest to the
development of insurance and legal systems
objectives is driver avoidance of collisions and of
the risk of collisions. In operational terms,
avoidance has meaning and purpose; safe driving
does not. Activities directed toward increasing the
avoidance of collision risks include driver
preparation, licensing and rehabilitation; traffic
policing and traffic law enforcement by police and

3Baylor College of Medicine, Houston, Texas, Department of
Psychiatry, Multidisciplinary Investigations to Determine Relation-
ship Between Vehicle Defects, Failures and Vehicle Crashes, Final
Report, Contract -DOT-FH—11-7254, March 1971.
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courts, respectively;, and programs to inform
drivers in advance of specific cost consequences of
collisions. Refraining from violating traffic laws by

a driver is a means, not an end. That legal sanctions
(or the threat thereof) have a deterrent effect is
conventionally alleged, but such allegation has not
been conclusively demonstrated for socially
significant offenses. 4

The objective of prevention affects insurance
and legal systems indirectly but importantly.
Neither insurance nor legal objectives, nor activities
undertaken to accomplish them, should conflict
with efforts to prevent collisions. If possible.
moreover, the legal and insurance systems should
contribute to loss reduction. Specific ways in
which insurance and legal objectives relate to the
prevention of collisions will be discussed in
chapters 5 and 6.

2. Reduce severity and minimize injury and
damage. Reduction in the cost of those collisions
that do occur is the aim of this objective. The
insurance and legal systems should contribute in
whatever ways each most effectively can.

Other parts of the traffic management system
have primary responsibility for attainment of this
objective. For example, highway and vehicle design
changes are mandated by federal standards to
reduce severity of collisions for both motor
vehicles and occupants.5 Since injuries become
more serious if appropriate treatment is delayed,
the emergency medical services component of the
state’s traffic program is charged with improving
the capability to respond more swiftly and
effectively. Reduction of the cost to repair
collision damage is not yet an objective of the
federal government, but it is the subject of a
substantial research effort by the Insurance
Institute for Highway Safety, and of a major
investigative effort by the U. S. Senate Commerce

4Zinuing, Franklin E., Perspective on

series on Crime and Delinquency Issues, 1
Mental Health, Center for Studies of Cnme.and Df:l]n(;llency],
Washington, D. C.: U. 8. Government Printing Office, 1971.

Deterrence (A monograph
National Institute of

5More needs to be done to minimize injurics to others. bor
example, no motor vehicle design has been mandated to reduce
injury to pedestrians or bicyclists.



Committee. This activity resulted in a bill which
was approved by the U. S. Senate on November 3,
1971. The proposed legislation would require the
Secretary of Transportation to report to the
Congress within two years on the feasibility of
rating automobiles by crash damage characteristics,
and to establish standards for crash damage.®

C. Postcrash Objectives

As a matter of public policy, what should be
done when a collision has occurred? Damage to
vehicles (other than clearing the scene of the crash
to prevent additional collisions) is not a matter for
affirmative public policy and action. Injury to
persons is. The postcrash objectives postulated here
address the question of what must be done for any
person injured in a collision.

Treat all victims. Minimize the extent of
personal injury of automobile accident
victims and restore all victims to their prior
condition as nearly as possible.

Reduce hardship. Minimize undue
economic, psychological, or social hardship
of all automobile accident victims and their
immediate families.

These objectives are stated without
qualification. It is not public policy to provide
medical care only for the “innocent” and withhold
treatment from persons who might be held
responsible for contributing to the collision or for
violating some traffic law. Each of these two
objectives has significant implications for insurance
or legal objectives.

1. Treat all victims. The social objective of
restoring injured persons to their precrash
condition as nearly as possible requires that all
necessary health care, including rehabilitation
counselling and treatment, be provided. Effective
health care requires promptness to avoid worsening
the injuries; effective rehabilitation requires that
treatment be started before the effects of injuries
become set. The operational objective is therefore

6S. 976, Motor Vehicle Information and Cost Savings Act.
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the effective and efficient delivery of health care
and rehabilitation services to crash victims. In
those severe injury cases where complete
restoration is not medically possible and some
disfigurement or disability remains, the objective
of complete restoration must be tempered to that
of ameliorating the effect of the disfigurement or
disability.

A corollary to the objective of effective and
efficient delivery of health and rehabilitation
services is that providers of such services be fairly
and promptly compensated. This corollary also has
significance for the insurance system because the
insurance pool now constitutes the principal source
of payment. Delivery of such services must not be
withheld or delayed because of uncertainty about
payment by the insurance system.

2. Reduce hardship. The goal of reducing
economic, psychologic, and social hardships of all
motor vehicle collision victims has direct insurance
and legal implications. Prevention of economic
hardship—a social objective already expressed in
other income protection laws—is a basic insurance
objective and function.

The reduction of psychologic and social
hardship has implications which are perhaps less
obvious but equally real. For example, fears or
worries can be reduced by guaranteeing with
certainty that timely and adequate economic
resources will be available to all victims; hence,
some minimum guaranteed compensation becomes
an important objective. Such a guarantee assumes
greatest significance for those unfortunate victims
who, despite the best health care and rehabilitation
services, suffer permanent disfigurement or
disability. No insurance or legal system can
eliminate the pain and grief of the victim or his
family, but as a matter of public policy the sudden
and difficult adjustment to a different life style can
be ameliorated by guaranteeing specified resources.

D. Insurance Implications

It should be noted that when public policy
determines it to be socially necessary to provide all
motor vehicle injury victims specified benefits with
certainty and without qualifications, it creates a
distinction between basic protections which should



apply to everyone and other protections which
need not apply universally.” Insurance systems
which deliver basic protections—such as health care,
independent of age—are essentially social insurance
systems and are typically priced or financed by a
formula which does not take full account of
expected payout to the individual (i.e., “risk” to
the insurance company). Other loss protection
systems not delivering these basic, socially
mandated benefits are generally priced on the basis
of loss expected from different risk classes. The
appropriateness of pricing criteria for social
insurance therefore becomes a subject for explicit
and affirmative public policy.B

It should also be noted that underwriting
criteria differ markedly for mandated social

7Economists classify goods falling in the first catetgory as merit
goods. Rules governing the pricing and distribution of merit goods
may differ from economic rules applied to the pricing and
distribution of other goods.

8It is probably for this reason that the pending Hart-Magnuson
bill on no-fault auto insurance would make rate classifications
subject to federal regulations.
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insurance. Under such circumstances, for example,
the activity of trying to avoid altogether certain
“high-risk” categories serves no socially useful
function whatsoever. Typical underwriting effort
could, in fact, be antisocial.?

E. Conclusions

The policy objectives specified here focus on
end results desired by society: specifically,
minimizing accidents and injuries and providing for
those who do become victims. These policy
objectives reflect the systems approach used
throughout this study. They also have direct and
overriding importance for the insurance and legal
systems which apply to motor vehicle accidents.
Objectives specified for these systems must be
consistent with society’s more fundamental goals if
they are to work in harmony towards achievement
of desired end results.

9F0: example, if the typical underwriting activity of avoiding
“high risks” were applied to social security insurance, the result
would be an effort to avoid writing coverage for those expected to
live the longest.



CHAPTER 5

INSURANCE OBJECTIVES

The primary issue in the current debate over
automobile insurance reform is whether the
insurance system should function within the
framework of tort liability, within a system that
virtually precludes recourse to tort action, or
within some combination of the two. Regardless of
which legal system is adopted, however, any
insurance system must provide protection against
specified potential losses associated with the risk of
motor vehicle collisions. This is a function of
insurance and the insurance system.

Insurance is essentially a contractual pooling of
resources by many, for purposes of sharing risks
and reimbursing losses which any one individual
cannot or does not wish to bear. A motor vehicle
insurance system is a set of elements, such as
privately owned insurance companies, performing
activities which provide the public with a means of
insuring against the risks of loss and with
compensation for loss in the event an accident does
occur. The system is regulated by an official who is
accountable to the public for the system’s
performance.

A. Primary Insurance Objective

Insurance protection should be provided
efficiently and effectively. Efficient means that the
long-run cost of providing coverages and benefits
be at a minimum, and that a substantial portion of
the auto insurance premium be used to defray
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losses of victims.! To do less is not in the best
interests of the insurance buyer or the general
public. Effective means that the insurance system
should, wherever possible, provide others with
correct incentives concerning motor vehicle
collisions. The role and importance of correct
incentives will be illustrated by three examples
from the activities of:

Compensation
Selling and underwriting
Auto design.

1. Compensation. The expensive adversary
process used to settle liability claims gives even the
smallest tort claim a high nuisance value. In order
to avoid expensive litigation costs arising from
bodily injury claims, insurance carriers have a
strong incentive to settle small claims with
substantial overpayments. Insurance companies
also have every incentive to delay settlement and
payment of claims, especially those involving
serious injuries and potentially large settlements.
Insurance companies earn interest on their unpaid
losses while settlement is pending, and if long delay
can cause sufficiently severe hardship to the
claimant, it may reduce the ultimate size of the
settlement. The result is a serious and inequitable
distortion in the existing system: inadequate

lThc emphasis on long-run cost minimization means that
insurers should take affirmative action to maintain quality and to
control costs of services provided by others, such as rehabilitation or
auto repair services.



settlement of claims involving serious injuries and
excessive compensation for minor injuries.

2. Selling and underwriting. Under the
present system, private insurance companies are
inclined to avoid selling insurance to about 25
percent of the vehicle-owning population because
they are considered poor risks. Insurance carriers
also prefer to sell the least amount of desirable
liability coverage and too much of other coverages.
For example, carriers prefer to sell more of
collision coverage with a deductible of $50, instead
of $100 or $250, and less of liability coverage of
$100,000/$300,000. Increasing liability coverage
from $10,000/$20,000 io $100,000/$300,000
increases a carrier's potential exposure up to
$280,000, whereas reducing a deductible from
$100 to $50 increases exposure by only $50 at
roughly the same premium differential.> The net
result, inadequate liability coverage and
unnecessary collision coverage, is poor economy
for the consumer.*

3. Auto design. Insurance ratings could have
significant effects on auto design. When rates were
increased on more powerful cars, they dramatically
reduced sales of these “muscle” cars. Similarly,
encouraging auto manufacturers to produce
bumpers that can absorb low speed impact will
presumably have an effect on collision repair costs.
Despite all of its complexity, however, the existing
rating system gives no significant incentives to
automobile manufacturers for loss reduction.
Premiums for most coverages depend not on the
car but on the driver and use of the car.

To summarize this section, the major public
policy objective guiding selection of the best motor
vehicle insurance program is:

2Legal incentives unfortunately work in the same direction.
Lawyers are likely to create (at low cost to themselves) “‘nuisance
value noise” over small claims, since they typically work on a
contingent fee basis and receive a percentage of the total settlement.
In cases with large losses, however, when an attorney is offered a
settlement for some fraction of that which might be obtained after a
lengthy court trial, the attorney has every incentive to bargain hard
for his client but urge his client-victim to settle for less than his full
losses rather than prosecute. The legal incentive system is entirely
consistent with the conclusion reached in the study conducted by
the U. S. Department of Transportation: On average, small claims
are substantially overpaid and valid large claims are seriously
underpaid.

3'I'he: cost differential between $50 and $100 deductible—350
worth of extra insurance coverage—is $26 per year.

4A person can deduct from his taxable income his share of any
accident as a casualty loss but cannot deduct his annual premium.
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To provide the most effective and efficient
means of insuring against and reducing the
losses associated with motor vehicle
collisions.

B. Subobjectives or Operating Characteristics

The desirable operating characteristics or
subobjectives postulated for the insurance system
are:

(1) Compensate losses
adequately

personal injury

(2) Pay compensation promptly
(3) Guarantee payments

(4) Make personal injury protection universally
available at reasonable cost

(5) Assess cost equitably

(6) Operate simply

(7) Complement related activities
(8) Account for performance.

Chapter 4 postulated two major postcrash
objectives concerned exclusively with providing for
injured victims: treatment of injuries and reduction
of hardships. Subobjectives (1) — (3) above relate
directly to these objectives. Before victims can be
compensated for losses, however, financial
resources must exist. The existence of such a pool
has been assumed throughout, and the primary
insurance objective stated above is that the
insurance system which operates this resource pool
should do so efficiently. Up to this point, the
discussion has not been explicit about who should
pay into this pool and on what basis premiums
should be assessed. Subobjectives (4), (5) and (6)
relate directly to these questions which were
touched upon in the discussion of postcrash
objectives. The need to complement related
activities was identified in the discussion in chapter
4 concerning objectives of collision avoidance and
reducing injury potential. Accountability for
performance is a basic requirement for any public
system. Operating characteristics (7) and (8)
express these subobjectives.



A multiplicity of subobjectives like these may
not all be mutually consistent. For example, the
higher the collision losses, and the higher the
compensation to victims, the higher will be the
premium which some motorists must pay. If
compensation is too generous, universal availability
at reasonable cost then becomes impossible. The
challenge obviously is to arrive at a satisfactory
compromise among conflicting subobjectives. This
will be discussed after each subobjective has been
examined in more detail.

1. Compensate personal injury losses
adequately. All personal losses of collision victims
can be classified as follows:

a. Tangible

i. Out-of-pocket

past
future

Disfigurement (amputations, scarring,
etc.)

ii.

b. Intangible (pain and suffering).

All tangible out-of-pocket losses (past and future)
will be referred to hereafter as personal injury
losses. The above classification scheme, which
makes several useful distinctions for an insurance
study, will be used to specify this objective
(compensate personal injury losses adequately)
more precisely.

Only tangible out-of-pocket losses which have
already occurred are susceptible to accurate
accounting measurement; losses attributable to all
other sources must be estimated. Courts classify
only measurable losses as “special damages” and
group all estimated losses together as “‘general
damages.”

For insurance purposes, the court classification
is unfortunate and not very useful. The three
components of general damages (future
out-of-pocket losses, disfigurement losses, and pain
and suffering) contain two types of easily insured
losses and one type of loss which is extremely
difficult to assess and hence difficult and costly to
insure. These distinctions constitute an important
consideration in the design of an insurance system.
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Namely, future out-of-pocket losses can either be
paid on a continuing as-incurred basis (e.g., future
wage loss) or estimated by a generally acceptable
formula; hence these losses are easily insurable.
Disfigurement losses can readily be paid on a
scheduled basis, as are workmen’s compensation
benefits or death and disability benefits, and if so
scheduled these losses are also easily insurable. By
contrast, there exists no generally acceptable
method for estimating or scheduling true *pain and
suffering” losses. Because of the uncertainty and
unevenness with which juries hand down pain and
suffering awards, these losses are difficult and
expensive to insure.’

Each category of loss is defined in more detail
in the following paragraphs.

a. Personal injury losses. These constitute @))
medical or health care payments; (2) past and
future wage losses, including wage loss resulting
from disability; (3) out-of-pocket expenses
normally incurred when an accident disrupts one’s
usual activities—e.g., help to care for children if
parents are hospitalized or bedridden; (4)
rehabilitation services to enable a person to return
to his usual activity as quickly as possible; and (5)
in the event of death, funeral expenses and
dependent’s loss of support.

To provide adequately for losses of all injured
victims, personal injury losses should be
compensated to the extent that they are or will be
incurred. Repayment should cover a substantial
majority of or all loss, but it need not exceed
losses. Double coverage and excess compensation
for the same injury are not efficient and not
socially desirable.® Moreover, seriously injured
victims should not be excluded or treated
separately. They need adequate compensation as
much as or more than other victims. Therefore,
personal injury losses should be payable virtually
without limit.

b. Disfigurement losses. Irreparable loss of
limb, damage to facial features, permanent total or

it has been proposed that insurers offer “pain and suffering”
coverage on an optional first-party basis. However, no insurer has
vet offered such a policy, and at present this loss is noninsurable on
a first-party basis.

6Dt:uu!:ole coverage should not be part of any Ilegislatively
prescribed, minimum insurance package.



partial disability, or similar losses which make it
impossible for victims to return to their usual state
of social enjoyment are defined as disfigurement
losses. These losses are real and substantial to those
victims who sustain them. Thus, from a
humanitarian viewpoint, it would be highly
desirable, within the bounds of economic
feasibility, to provide extra compensation to
ameliorate the adjustment of those victims
suffering disfigurement losses.

c. Pain and suffering. The most difficult
compensation issue is that commonly referred to as
pain and suffering. The U. S. Department of
Transportation estimates that, on a national basis,
50—60 percent of all insurance benefits paid under
the broad heading of “bodily injury” are for
general damages. As explained above, these
payments include some estimated wage and
disfigurement losses. It is also from general damage
awards that attorneys of victims must be
compensated (which frequently amounts to
one-third or more of the entire award). Thus, the
amount which a victim receives for pain and
suffering is whatever residual is left after the above
deductions. Insurance reform advocates allege that
the magnitude of payments for pain and suffering
long ago crossed the threshold of scandalous and
now borders on the absurd.” Most complete
no-fault reform plans totally eliminate pain and
suffering awards.

In terms of the factual evidence concerning
pain and suffering, it is hard to ignore the many
studies which show that minor injuries receive
gross overcompensation chiefly because of their
nuisance value. These same studies also indicate
that the more serious injury cases tend to be
grossly undercompensated, even after all general
damages (including pain and suffering) paid in
these cases are taken into account. To abolish pain
and suffering awards would not by itself correct in
any way for undercompensation of serious losses.
The issue is whether the subobjective of adequate
compensation properly includes payment for pain
and suffering as the most efficient way of
providing for all accident victims. The appropriate
concern for public policy is whether an alternative
system of insurance will compensate all victims

7Jeffrey O’Connell, The Injury Industry, Urbana: University
of Illinois Press, 1971. Also, Marc Franklin, “Replacing the Negli-
gence Lottery: Compensation and Selective Reimbursement,” 53
Virginia Law Review 4 (May 1967) pp. 792-3.
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more fairly in relation to their losses. Within this
goal of adequate compensation, alternative systems
must be appraised on the merits of their specific
provisions.

2. Pay compensation promptly. Losses should
be paid when recognized, or as soon as is
reasonable thereafter. The suffering and expenses
of victims and their families can be increased
needlessly if payment is not made swiftly.
Moreover, access to medical care may be limited if
there is no assured provision for payment of such
care. Providers of medical care and rehabilitation
services should also be paid promptly.

Not knowing whether or when compensation
will be forthcoming to meet the extra medical and
rehabilitation expenses as well as the normal cost
of running a household creates great psychological
hardship if victims are deprived of economic
sustenance for long periods. Regardless of the
magnitude of the loss, every positive and negative
incentive should be provided by the insurance
system to ensure that claims are paid promptly and
fairly.

3. Guarantee payments. Policyholders and
victims frequently believe that the motor vehicle
liability insurance system is capricious and
unreliable.® In many instances,damages have been
inflicted by parties who, for whatever reason, have
no coverage whatsoever or whose liability
insurance is inadequate to cover the loss.
Policyholders experience seemingly arbitrary and
capricious cancellation or nonrenewal of policies,
often after many years of paying premiums and
filing no claims.’

The present liability system and financial
responsibility laws require the majority of
motorists to pay for insurance covering other
motorists. In the event of a collision with an
uninsured motorist, however, the insured motorist
will likely collect nothing unless he has also paid
for his own protection. In other words, a motorist
can pay as much as several hundred dollars for

8U. S. Department of Transportation, “Public Attitudes
Toward Auto Insurance,” in Auto Insurance and Compensation
Study, Washington, D. C.: U. S. Government Printing Office,
March 1970.

_9In some states insurance companies have become insolvent,
leaving policyholders and victims unprotected. However, Hawaii has
not experienced this problem.



automobile liability insurance and still have no
protection whatsoever for himself, his family or
guests.

Under the present system, a person who wants
guaranteed coverage must carry first-party
insurance on his own car plus liability insurance for
all other cars. Present financial responsibility laws
governing motor vehicle insurance are therefore
weak as regards guaranteed protection. As a matter
of public policy, guaranteed protection for those
motorists who pay for insurance should be
included in any motor vehicle insurance system.
These rights should extend to all motor vehicle
accident victims, whether driver, passenger,
bicyclist or pedestrian, as specified in chapter 4.
Regulation of the insurance system should assure
with certainty that benefits are delivered.

Certainty of loss compensation requires
certainty of financial integrity of the system that
delivers these benefits. To assure the financial
integrity of a system to compensate all persons
injured by motor vehicles requires that no motor
vehicle owner be allowed to avoid contributing to
the pool of resources.

4. Make personal injury protection universally
available at reasonable cost. For an insurance
program to offer basic protection to the entire
citizenry, adequate minimum coverage must be
readily available and economically within reach of
all car owners. The cost of such basic personal
injury protection should be affordable and should
not prohibit any driver from making necessary
journeys to work and market.!® The ability to
pay, then, is a proper criterion to use in
determining the acceptability of any proposed rate
structure.

To a substantial degree, this objective can be
achieved by making the insurance system as
efficient as possible. As indicated earlier, efficiency
implies the elimination of all unnecessary costs of
delivering benefits or buying and selling of
insurance. In this regard,the many costs associated
with the adversary process and restrictions on mass
merchandising are both suspect.

wThe state’s role is not to guarantee that persons can afford
motor vehicles they would like but that they can afford insurance
premiums required for personal injury protection. Collision coverage
on one’s own car, a replaceable object, should be optional.

Even the most efficient insurance system
cannot provide adequate coverage to all at an
affordable cost if too many drivers contribute
disproportionately to the losses which must be
compensated. Total losses from motor vehicle
injuries must be kept to a level which the
compensation system was designed to serve; if not,
the cost of adequate insurance will rise to a level
which will be unaffordable to many. In this
context, the precrash objectives of minimizing the
number of collisions and the losses from collisions
assume added significance, since reform of the
insurance system does not, per se, reduce the
number or severity of collisions.

Differentials in the present rate structure are
based to a substantial degree on age. If a family has
a young teen-age driver, the differential occasioned
by this driver literally “swamps” all other
differentials in the rate structure. Individual drivers
under age 25 pay substantially higher insurance
rates even though they tend to earn less than do
people over 25; hence, the present rate structure is
highly regressive.l! It is true that, on the average,
younger drivers are more frequently involved in
collisions, including the more serious ones. The
effect of the present mandated risk classification
system, however, is to prejudge without exception
all younger drivers. Not only is the present rate
structure regressive, but it also completely fails to
focus on any loss producing factor which is
controllable by consumers. One can do nothing
about his age except lie. Thus, the most important
differential in the rate structure gives no socially
significant loss reduction incentive to anyone,
unless it was meant as an incentive to parents not
to permit teen-age children to drive.!?

5. Assess costs equitably. In broad terms,
losses are a function of the vehicle, the driver, and
the highway traffic environment. Therefore, a
universal motor vehicle insurance system would
ideally base rates on (a) the vehicle’s ability to
minimize injury, (b) each individual driver’s ability
to avoid collisions, and (c) the general highway

115&e chapter 9 for more details on the rate structure.

12]t is possible to question whether a person should be
permitted to drive before reaching the age of 18 or 20. The age at
which people should be permitted to drive is a difficult decision
which must be made collectively by the legislature. Once this driving
age has been fixed, however, it is not a proper function of the
insurance system to subvert or partially abrogate this decision.



traffic system.!3 By applying a very simple

exposure factor, the rating territory in which a
person lives, the present rate structure partly
satisfies criterion (c), but it does not satisfy criteria
(a) or (b).

It must be stressed that equitable and effective
cost assessment should emphasize variables which
are controllable (not variables such as age, race or
sex, over which no one has any control)
somewhere within the system in order to provide
proper incentives to drivers and responsible
officials. The discussion in the following
paragraphs describes briefly the nature of reforms
necessary to achieve this subobjective.

a. Ability of vehicles to minimize injury.
Motor vehicles differ significantly both in their
potential for inflicting injury and in their ability to
absorb collision impact with minimum injury to
occupants. For example, motorcycles cause little
damage to larger vehicles, but their drivers and
passengers are highly vulnerable. At the other end
of the size spectrum, large trucks have great
damage and injury causing potential, but their
drivers are relatively secure. Cars differ widely in
both re§ards, depending chiefly on size and
weight.1

A no-fault system should provide incentives to
select vehicles which minimize injury to oneself
and occupants.'® In fact, if no-fault insurance
rates do not differentiate among vehicles on the
basis of their potential to injure occupants, owners
of relatively safer vehicles will be subsidizing
owners of less safe wvehicles. Equitable cost
assessment does not require the average motorist to
subsidize those who knowingly, willingly, and
needlessly expose themselves to high risks. A
premium structure which differentiates among
private passenger motor vehicles, including

13Ac:cording to subobjective 6, the rate structure should also
be simple.

14y, s, Department of Transportation, Annual Report, 1970,
under the National Traffic and Motor Vehicle Safety Act, Chapter 2,
This report also identifies the disproportionately high vulnerability
of the occupants of minibus or van-type passenger vehicles within
their weight class,

151:1 theory, tort liability and no-fault insurance systems
provide strikingly different incentives. Under tort liability,
minimizing potential damage fo others should be an incentive in
selecting a vehicle.
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motorcycles, on the basis of potential injury to
occupants, would be a socially desirable feature of
a publicly mandated insurance coverage. Excluding
age, sex, race and other uncontrollable variables
should encourage insurance actuaries and
statisticians to study the injury potential of motor
vehicles instead. Results of such studies and of the
decisicns by consumers made in response to the
injury price of a vehicle, should in turn encourage
manufacturers to compete more on the basis of
safety and less on socially - unnecessary and
undesirable features such as racing performance.

b. Ability to avoid collisions. Drivers who
contribute disproportionately to losses present a
genuine dilemma to any insurance system, as well
as to society at large. They expose both themselves
and others to the disproportionate risk of loss. It is
doubtful, however, whether the insurance system
has the ability or is the proper institution to
rehabilitate drivers with poor risk avoidance skill or
behavior. Any system must be assumed to contain
a group of risks who are worse than average.
Denying coverage to such risks does not solve the
fundamental problem; it only exposes the owner,
his family, passengers and others to the risk of
uncompensated loss, which is socially undesirable.
In the event of an accident,this imposes hardships
on the family or other innocent victims which are
probably undeserved.

From an underwriting viewpoint, the most
difficult problem is to identify which individuals
are high, normal or low risk.1® Gross schemes such
as age, which incorrectly classify well over 50
percent of the group as high risk,!7 are neither
equitable nor socially desirable. The challenges to
actuaries and underwriters are (1) to develop more
accurate ways of classifying drivers, (2) to translate
these findings into more meaningful classifications
and restrictions, and (3) to give individuals proper
and meaningful incentives as regards controllable
variables.

The insurance industry took its first step in this
direction when it increased rates on ‘““muscle cars”
on the assumption that owner-drivers of such cars

16When such identification is made, the next step is to assist
these people to improve their driving skill and risk classification.

1?51:atisi:ically, this is classified as type II error or false positive.



were more likely to be ‘“‘aggressive” rather than
“defensive” drivers. By this simple but highly
effective action, consumers and manufacturers
were (1) informed that certain of their products
were contributing to social loss, (2) told that as a
group they would henceforth have to shoulder the
burden of that loss, and (3) provided a means of
avoiding that loss. It is this type of investigation
and action that the industry needs far more of.!®

How should premiums for high-risk drivers be
priced? If high-risk drivers can in fact be identified
with greater accuracy than at present and if they
can be provided with clear means of improving
their risk classification, equitable cost assessment
does not preclude high risks from being charged
higher premiums even for a basic package.19
Within these restrictions,it is to be hoped that
automobile actuaries or other technicians can
create a rate structure which is both more
equitable and more useful.

c. General highway-traffic safety system. This
system includes a great number of factors, such as
density of traffic, road conditions and traffic
engineering results. Collectively, these factors are
reflected in the accident profile of reasonably
defined geographic areas. Residents of less densely
populated islands should not be required to
subsidize residents of Qahu. Equitable rate
adjustment thus includes area rating patterns as
now exist.

6. Operate simply. A creative and soundly
conceived rate structure might encourage risk
avoidance driving behavior. However, before any
differentials in the rate structure can have any
desirable effect on driver behavior, the rates and
the rate differentials resulting from certain actions
must be clearly understandable to the average
motorist. It is doubtful whether the
average metorist understands many of the

180ne insurance company in the Washin,gton, D. C., area
administers a voluntary driving test over an “obstable course.’
Drivers passing the test are given discounts from their usual rates.
Other insurance companies might investigate this or similar ideas.
Equitable cost assessment certainly does not preclude discounts for
better-than-normal risk avoiders.

19Rates on optional collision coverage for certain individuals
might be quite high, even to the point of denying coverage to some,
so that in a no-fault system, the driver’s car would be financially at
stake every time he ventured on the road.
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differentials, surcharges and discounts which exist
under the present system. The insurance system
should also streamline its operation and avoid
needless complexity that imposes added processing
costs, confuses buyers and creates ambiguity or
uncertainty about benefits. A basic policy, offered
at rates known and published, and clearly
separated from any voluntary additional
protection, would be a desirable feature of a
universal insurance system designed for all
motorists. In the design of optional coverages, the
criterion of simplicity means that only important
distinctions should be authorized, rather than a
myriad of minutiae designed more for advertising
purposes than for basic consumer protection.

It is also desirable that the determination and
payment of benefits be a simple, easily understood
process. Under liability coverages, the need to
establish fault in order to receive compensation
adds measurably to the complexity as well as the
cost. A simple but correct system should also
eliminate duplicate coverage and entitlement as
well as duplicate payment for the same injury.

At the claims processing stage, simplicity
means that, although other coverages might be
primary from a financial viewpoint, auto insurers
should assume primary responsibility for helping
victims effect claims from all other sources. Since
auto insurers would have a contingent liability for
uncompensated losses, it would be in their own
interest to provide a comprehensive one-step claims
service if other coverages were primary.

7. Complement related activities. Previous
discussion has indicated how the insurance system
might better complement other activities which
work toward the same broad public policy
objectives. An appropriate criterion for assessing
operational features of any insurance plan should
be that they are consistent with and support
activities which seek to minimize total losses from
collisions. Examples mentioned include
discouragement by the insurance system of motor
vehicles with high injury potential and
encouragement of risk avoidance in driving
behavior. The insurance system can also contribute
to improving the rehabilitative functions of the
traffic safety system. The insurance system is in a
unique position to find cases in need of treatment
and put a price tag on that need through
compilation of loss data and characteristics
associated with each case. The traffic safety system



cannot do this because it measures only
convictions for violations. Analogous loss data can
be provided for specific vehicles and locations
which can then receive special attention by the
cognizant authorities.

In other words, the same analytic activity
required by the insurance system to concentrate on
defining controllable variables for underwriting
could also be utilized to complement the
diagnostic needs of the traffic safety management
system. The present relation between the insurance
system and the traffic safety system works in
exactly the opposite direction: drivers classified by
the traffic safety system as violators of the traffic
law are reported to the insurance system at a cost
of 50 cents. They are then classified as high risks,
with consequences to the insured motorist being
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premium increases ranging from 5 to 150 percent
(see chapter 9).

8. Account for performance. A regulated
industry that operates under many statutory
protections and exemptions and uses the public’s
financial resources extensively should report to the
public on its performance with respect to these
objectives. It should also be accountable for such
performance in ways that are consistent with best
public management practices. Examples of
measures by which the industry should report its
performance might include (a) the time to effect
settlement on claims, (b) the number and kind of
claim disputes, (c) efficiency of the system, and (d)
similar factors that describe effectiveness in
accomplishing the purposes for which the industry
exists.



CHAPTER 6

LEGAL OBJECTIVES

This chapter defines legal objectives in the
context of motor vehicle insurance. It explores the
role of the legal system in meeting the public
policy objectives specified in chapter 4. To secure a
clear understanding of the legal system’s role in
motor vehicle transportation, it is necessary to
discuss the two major components of the system
separately—the criminal justice system and the civil
liability system. The following attempts to do this.
We examine first the evolvement of the two legal
subsystems and then discuss the effect each has on
the specific objective of minimizing and
compensating auto accident losses. We then
examine the impact of automobile insurance on
the civil liability system in compensating victims of
motor vehicle accidents.

A. Evolvement of the Two Legal Subsystems

Both the criminal justice system and the
civil  liability system as they exist in
the United States today have their origin in the
ancient common law of Great Britain. In its early
development, the British legal system did not
distinguish between civil and criminal law. A single
network of justice performed those functions now
performed by the two separate systems. Any
infraction against the standard of behavior required
by the feudal system was treated as a breach of the
king’s peace and was subject to trial and
punishment. The single system imposed fines or
imprisonment and also decreed compensation in
favor of any victim.

In order to determine whether a wrongdoer
was liable for compensation, the courts did not
apply the standard of reasonable care that now
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forms the core of a negligence suit. Instead, a
wrongdoer was liable for compensation if it could
be shown simply that he caused the injury or loss
alleged by the plaintiff. His moral blameworthiness
was not an issue, nor could he defend himself on
grounds that he exercised every precaution to
avoid injuring the plaintiff. Compensation was
based on what is now termed “strict liability,” a
concept that is still applied today in many
situations where society wishes to provide
compensation without arguing issues of negligence
or fault (e.g., product liability or workmen’s
compensation).

Eventually, the unified system of justice and
compensation came apart. This took place as a
result of the development of new philosophies
toward the rights of individuals who are subject to
punishment by fine, imprisonment or death for
committing offenses against society. The adoption
of a bill of rights and a body of constitutional law
required the judicial system to become restrained
in order to protect those rights recognized as
inherent in every individual regardless of the nature
of his behavior. However, since a more restrained
system of justice meant that compensation for
losses inflicted by a wrongdoer would be less
readily obtainable, that function was assumed by
the rapidly emerging civil law of torts.

B. The Criminal Justice System

The criminal justice system that has evolved
since the separation of the function of
compensating individuals has focused on the
“rights of society.” The objective of the criminal
justice system today is to enforce the collective



judgments of a society regarding the behavior of
individuals. It operates in the interest of the public
welfare by:

1. Determining whether someone is guilty
of violating the law;

Imposing punishment; and
deterring future

Discouraging or
harmful behavior.

The purpose of these tasks is to help maintain an
orderly community life.

In the context of motor vehicle transportation,
the increasing complexity of the transportation
system has made it necessary for society to enact
laws regulating traffic. The objective of traffic
law is to provide for the safe and efficient use of
public highways. Without traffic regulations, the
conduct of a driver can lead to harmful effects,
viz., accidents and attendant injuries, deaths and
damage to property. Whenever behavior contra-
vening the criminal traffic code is detected by the
enforcement authorities, the criminal justice sys-
tem intervenes. Of course, the application of the
criminal justice system to traffic law violations
is not perfect. Many instances of unlawful behavior
are not detected.!

The criminal law system imposes a fine or term
of imprisonment for behavior contrary to law. In a
sense, the fine or term of imprisonment
“compensates’ society for the wrongful act of the
defendant. In a larger sense, however, a fine or a
term of imprisonment is imposed as a means of
deterring future, potentially harmful behavior.
Experts disagree on the extent of the criminal law’s
ability to discourage future harmful behavior.
Some even contend that the law has no deterrent
effect whatsoever. Regardless of what position one
takes on this issue, the important point is that one
of the objectives of the law is to deter harmful
conduct. In view of the community’s desire to

1ln the traffic environment thousands of violations occur daily
without calling upon the violator to account for his actions. Indeed,
a sociologist might say that some violations have become
institutionalized to the point where it is considered abnormal not to
commit them. Exceeding a 25 mile-per-hour speed limit is a good
example.
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promote an orderly existence, this goal is valid
even though its attainment is difficult or
sometimes impossible. Further, the concept of
deterrence requires that the law be viewed as only
one of many social elements operating to
encourage or discourage certain behavior.

Although the criminal law imposes a fine or
term of imprisonment for behavior contrary to
law, it is powerless to compensate the victim of a
crime. This means that if a violation of the traffic
code results in a serious accident, the victim must
recover his personal losses through other means.
(In those accidents which do not involve a
violation of the traffic law, the criminal justice
system is of course not applicable.)

C. Civil Liability System

The task of compensating victims of wrongful
acts committed by another became the
responsibility of the civil liability system. In taking
up this duty to provide compensation for losses
suffered at the hand of another, the civil law
followed the fact-finding and adversary tradition of
its ancient predecessor. Thus, today, the civil
liability system continues to determine whether
harm has been committed by another and, when it
finds that this has occurred, it requires retribution
for any resulting loss. Trials continue to be held at
which responsibility is assigned to some individual,
and the duty to compensate is enforced through
the judgment and execution process.

The essence of the civil liability system is to
provide the means for settling conflicts and
disputes between two parties. The potential for
conflict is inherent in traffic. In 1896, when there
were only four automobiles in the United States,
two of them managed to collide in St. Louis,
injuring occupants in both cars.? The primary
objective of the civil liability system as it applies to
automobile accidents, therefore, is to determine
the rights and obligations of those who suffer harm
or loss as a result of an auto accident—in other
words, to allocate or assign responsibility for
bearing losses to the parties involved.

The civil law has traditionally performed its
assigned function by:

2Daniel P. Moynihan, in foreword to O’Connell, op. cit.



1. Determining whether the individual has
suffered harm as a result of someone
else’s actions;® and

2. When this has occurred, imposing a
duty to compensate the victim for his
loss.

As with the criminal justice system, it is
frequently alleged that awarding victims
compensation for their losses will discourage or
deter future harmful behavior. And as occurs with
the criminal justice system, there is no real
evidence to indicate that any effective deterrence
in fact occurs.

The civil liability system operates under a set
of rules different from that of the criminal justice
system. This is necessary because the impact of the
moral force that punishes an infraction against
society’s collective judgment is far greater than
that which imposes the duty to compensate for
infliction of harm on another individual.
Commission of a crime can result in loss of liberty
or, in some cases, loss of life. Since life and liberty
are of such fundamental importance, the rules by
which the criminal justice system may take them
away are carefully drawn and rigorously observed.
The standard of evidence is just one example of the
difference in rules. To obtain a criminal conviction,
proof of guilt beyond a reasonable doubt is
required. However, to establish a right to
compensation in a civil case, the plaintiff need only
produce a fair preponderance of evidence that the
action of the defendant caused him harm.

The difference in the standard of evidence
permits the criminal system to support the civil
system, but not vice versa. In other words, a
criminal conviction for a traffic violation can be
used as evidence in a civil action, but an assignment
of blame and any resulting judgment or award in a
civil case, no matter how much detailed evidence is
developed and presented during the trial, do not in
any way affect or improve the workings of the
criminal justice system. This means that the
billions of dollars of resources and manpower now
devoted each vyear (nationally) to civil

3This function is sometimes described as “determine guilt” and
obtain restitution of damages from ‘“‘wrongdoers.” In this study,
however, the terms guilty and wrongdoer are reserved solely for
application to criminal proceedings.
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investigations and trials have absolutely nothing to
do with improving the overall enforcement of
traffic laws. The sole purpose of such proceeding is
to determine the extent to which compensation
will be paid to accident victims. Consequently, it
should be clearly recognized that the only socially

useful purpose served by fault finding or
assignment of blame is the objective of
compensating accident victims.?

D. Impact of Auto Insurance on the
Civil Liability System

To determine the impact of automobile
insurance on the civil liability system in
compensating accident victims requires first an
examination of the “negligent” theory which lies
at the heart of the civil system.

1. The negligence theory. The theory of
negligence arose early in the nineteenth century to
mitigate the harshness of the old notion of strict
liability. This new theory was considered to be
better suited to a nation undergoing rapid
industrial growth. As the number of injuries
occurring in the course of industrialization
multiplied, American interpreters of the common
law were ready to intervene on behalf of fledgling
commercial enterprises by imposing additional
requirements on those seeking to recover for
injuries they suffered. Recovery was no longer
automatic merely on proof that the defendant
caused the injury. Instead, the negligence theory
required the plaintiff to show that the defendant
failed to exercise “‘reasonable care” and that the
defendant’s behavior was the “proximate cause” of
the injury. In addition, the plaintiff now had to
show that he was among that class of persons to
whom the defendant owed a duty of care.’

The development of legal barriers to
compensation did not stop with the introduction
of the standards of “due care” and “proximate
cause.” Defense attorneys convinced the courts

4 . , ;
_In those rare instances where a judgment excecds a person’s
liability coverage, a financial sanction may be effectively imposed.

5The confusion that attended the introduction of such
unfortunate terminology is well documented in the annals of
American jurisprudence and to this day agrecment as to their
meaning has not been reached.



that if a standard of care was to be formulated, it
ought to be applied to all members of society,
including the injured victim himself. They argued
that if the victim himself was behaving in a manner
that wviolated the standard, he should not be
entitled to compensation. This argument prevailed
and became known as the doctrine of contributory
negligence. It meant that an injured victim would
be denied compensation from a negligent person if
it could be shown that the victim behaved in a
manner that contributed to the injury, no matter
how slightly or how seriously he was injured.®

It is possible that these developments in
negligence law reflect a growing awareness of the
complexity of many accidents, which could be due
to (unproven) defects or breakdown of machinery
over which neither the plaintiff nor defendant has
any real control. A critical weakness of negligence
law as it applies to automobile accidents is its
implicit conclusion that the drivers involved are
totally responsible for all damages associated with
a collision. In far too many instances, however, this
conclusion is simply not accurate. Other factors
beyond a driver’s control can contribute to
collisions or the severity of damages—e.g., poorly
designed cars and roads, or inadequate health and
rehabilitation services.” Any legal system which
assigns responsibility for all damages only to
drivers is somewhat deficient. By the same token,
any compensation system which depends critically
on such assignment of responsibility is equally
deficient.

2. Liability insurance. It should be noted that
throughout its development and to this day the
negligence system has never taken any formal
account of the existence of the insurance system.
Today, an insurance firm probably is contractually
bound to provide for the defense of a defendant in
most automobile accident cases. Automobile
liability claims are probably paid by insurance
companies in over 80 percent of all cases. Yet, the
existence (or nonexistence) of insurance is not

6If the theory of strict liability was considered harsh on
defendants, the doctrine of contributory negligence was equally
harsh on the person seeking recovery.

7Safety-related recalls of automobiles now number in the
millions.
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considered relevant and is inadmissible as evidence
in a negligence case. It is possibly for this reason
that some people delude themselves into thinking
that one outcome of a tort liability suit is that “the
negligent driver pays.” The refusal to formally
acknowledge the existence of the insurance system
as a compensation mechanism in and of itself may
also explain why many proposed legal reforms tend
to be so narrow in scope. To obtain proper
perspective on the institutions and alternatives
which are available as solutions to today’s
problems, it is absolutely necessary that one
examine the legal and insurance systems jointly.

It is true that the early applications of the civil
law, prior to the widespread existence of liability
insurance, did force those who inflicted harm on
others to compensate the victim. However, the
widespread desire to see victims adequately
compensated, plus a financial responsibility law in
almost every state, have brought an end to the era
of direct compensation by defendants of
negligence suits.® If it is desired to force a
negligent driver to pay, then liability insurance
should be abolished. Such a move would, of
course, leave a great number of victims with no
meaningful recourse for compensation. It would
also be totally inconsistent with the public policy
objective of taking care of victims. Hence,
abolishment of liability insurance would be too
high a price to pay for the principle of making the
negligent or blameworthy driver pay.

The point which needs to be clearly
understood is that it is totally unrealistic to talk in
terms of both widespread liability insurance and
“making the negligent driver pay.” The basic
principle of insurance is a sharing of cost. Each
time an insurance company settles a claim, all
insured motorists pay a little;® the “negligent”
driver’s contribution to that particular claim is
probably no more than a few pennies, however
negligent or blameworthy he may be.

8Automc-bile collisions can easily assume such serious
proportions that there is no conceivable way by which many
defendants could themselves ever compensate the victims. Without
an insurance system, there would be little or no compensation in
these cases. It is common knowledge that it does no good to sue an
“empty pocket.”

9All motorists should be vividly reminded of this fact each time
there is an across-the-board rate increase.



The threat of being judged to have caused a
collision and being assessed with a monetary
judgment is the only means by which civil law can
deter accidents, if deterrence is indeed an objective
of the civil system. If drivers do not view this
potential sanction as a viable and conscious threat,
then it is illogical to deduce or believe that
negligence law will in any way affect personal
behavior (i.e., driving habits) or deter accidents.1©
Negligence law perhaps does constitute a viable
threat for anyone who possesses assets which he
might lose from involvement in an accident, but
adequate liability insurance effectively removes
any real threat of financial sanction. Consequently,
the more widespread and adequate is liability
insurance, the more is any possible deterrent effect
of negligence law diminished. Thus, when a
negligence law is combined with universal liability
insurance, it is not realistic to consider deterrence a
valid, realizable objective. Within the law,
deterrence is a function solely of the criminal
system.

3. Demand for reform. The demand for
reform escalated with the rise in automobile
accident losses. As early as 1932, when the volume
of traffic injuries reached magnitudes comparable
to the incidence of diseases, the pioneer Columbia
Report!! raised the question of whether the
tort-negligence model provided the most efficient
mechanism for society to compensate annual losses
of millions of dollars. This study, which explicitly
considered an insurance system as a means
available to society, concluded that there exist
better ways than negligence action of insuring that
accident victims will be compensated. However,
rather than abolish the negligence doctrine and
replace it with a combination of a good insurance
system and an appropriate law, some states have
attempted to restore access to compensation by
enacting a comparative negligence law which gives
a victim the right to compensation if he can show
that his own negligence was not as great as that of
the defendant. His recovery is diminished by
whatever percentage the jury believes corresponds

10This is particularly true in the vast majority of cases where an
insurance company settles by negotiation rather than by court
award and payment is made in spite of the fact that the defendant
has no conviction and no proven culpability.

1lReport by the Committee to Study Compensation for
Automobile Accidents to the Columbia University Council for
Research in the Social Sciences, op. cit.
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to the victim’s contributory negligence. The
defendant is liable only for the difference between
his negligence and that of the plaintiff.!2

In a historical context, then, the negligence
theory, including its modern variations, is a
deliberately formulated impediment to the ancient
right of recovery based on strict liability. It de-
veloped for reasons that were consistent with
a desire not to impede the early growth of an
industrialized society, but it nonetheless con-
stitutes a barrier to adequate compensation of
persons who become victims of automobile acci-
dents.

In recent years, the inefficiencies of the present
system have pushed premiums up so fast that
demands for reform have been renewed with
increased vigor. Numerous studies in recent years
have documented and discussed the tort system’s
inadequacies and inefficiencies regarding
compensation of victims. Hawaii’s compensation
experience under the tort system, discussed in
chapter 8, is not appreciably different from that of
other states.

E. Alternatives to Negligence

As indicated in the preceding discussion,
concepts of negligence and making the wrongdoer
pay came into existence long before the insurance
system. The insurance system has since shaped and
molded itself to the existing law. It is in no way
necessary, however, for an accident insurance
system to be based upon theories of fault or
negligence. In fact, most insurance such as fire,
theft or accident and health is based merely on the
occurrence of an undesired event, without regard
to fault or negligence. In an automobile accident
situation, what the insurance system needs from
the civil law is simply a determination of which
parties are responsible for bearing the losses.

The question which arises is, if insurance and
compensation are not to be based on liability for
negligence, then on what legal system should they
be based? In broad terms, three alternative legal
approaches have been defined:

AN

121, 1969 the Hawaii contributory negligence law was
changed to comparative negligence; see Hawaii Revised Statutes
section 663—31.



1. No liability to other parties: each person
driving on a public road does so at his own
peril and each person insures himself and
his car against that risk

2. Strict liability to other parties: any car

involved in an accident is automatically and

fully responsible for damages to the other

party

3. Shared liability: the individual damages in
an accident are summed and then divided
by some formula among the victims or
their insurers.

Construction of a broad-based insurance system on
either of the last two alternatives would be
somewhat impractical for the majority of
accidents. However, some authors have advocated
that within a basic no-fault system, either of these
last two approaches might be applied to large
commercial vehicles.

The alternatives outlined here can be combined
in various ways to develop specific detailed
alternatives for analysis and comparison; this is
done in chapters 12 and 13.

F. Summary and Conclusions

At one time the functions of the criminal
justice and the civil liability systems were
performed by a single body of law which was
capable of imposing criminal punishment and
simultaneously requiring a person to repair any loss
he inflicted through his unlawful behavior.
Gradually, as the law concerned itself with the
rights of persons accused of a crime, two separate
systems emerged—one capable of enforcing
society’s collective judgments by imposing criminal
fines or imprisonment, and the other capable of
restoring the well being of an injured victim.
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The compensation objective of the civil law
became subject to restrictions in the interest of
encouraging the growth of commercial activities
essential to an industrialized society. It became
thwarted to some extent as a result of the
formulation of the negligence theory and the
defense of contributory negligence.

Every state has moved in the direction of
making liability insurance for automobile accidents
more or less compulsory, so that today liability
insurance is quite widespread. However, neither
negligence law nor legal reformers have explicitly
acknowledged the effect of the present insurance
system. On the one hand, adequate liability
insurance enables a great deal more compensation
to be paid to victims than would otherwise occur.
On the other hand, it prevents effective financial
sanctions from being imposed on individual drivers
who might be responsible for accidents and thus
thwarts any deterrent effect which the civil law
might otherwise have.

Any serious reform for the future must take
into account the full potential of the insurance
system as the major source of compensation for
losses from automobile accidents. In this regard,
what an insurance system requires from the civil
law is simply a basis for determining which parties
are responsible for bearing the losses arising from
any accident. Once such basis is provided, an
insurance compensation system can be designed
whereby risks of losses can be shared by all
motorists. It should be clearly recognized that
fault-finding, in and of itself, is not necessary for
the functioning of an insurance system. Nor should
fault-finding be an end objective of the civil law;
compensation to accident victims should continue
to remain the major function of the civil law. The
role of fault-finding as an end objective properly
resides only in the criminal law.



PART III
EVALUATION OF HAWAII INSURANCE SYSTEM
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CHAPTER 7

EVALUATION HIGHLIGHTS

Part IIl evaluates the current performance of
the insurance industry in delivering loss protection
efficiently and compensating traffic accident vic-
tims effectively.

Chapter 8 examines the performance of the
insurance industry in (a) compensating losses
adequately, (b) paying them promptly and (c)
guaranteeing payments. Efficiency is also examined
in terms of benefit (or loss) payout levels. Chapter
8 reports on a closed claim survey of 1970 automo-
bile insurance loss experience for Hawaii and
compares carrier and court compensation patterns.

Chapter 9 assesses the problems of buying and
selling insurance in terms of (a) universal
availability at reasonable cost, (b) whether costs
are determined equitably and (c) whether the loss
protection system operates simply. The procedure
used to establish rates for the average driver is
examined, including “safe driver” surcharges as
well as the cost and value of deductibles for the
average driver in Hawaii. Lastly, the insurance
market for the high risk driver is explained. This
includes the nature of high risk premiums, the
non-standard market and the operations of the
assigned risk plan.

Chapter 10 addresses the complementary role of
the traffic safety system in contributing to the
reduction of accidents and the prevention of losses.
Separate evaluations are made of the present status
and areas of improvement for traffic law
enforcement; highway, vehicle and driver safety;
emergency medical care services and vehicle repair.
Lastly, prospects for both the insurance and traffic
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safety system are gauged in terms of the level of
projected traffic accident involvements and injuries
for the next decade.

Major findings detailed in chapters 8, 9 and 10
are as follows:

A. Compensation Delivery

By any reasonable performance standard,
traffic accident compensation in Hawaii is deficient
with regard to every dimension cited -earlier.
Further, it is extremely costly to both the motor
vehicle owner and the traffic victim. Among the
principal findings are the following:

1. If motor vehicle insurance were as efficient
as certain other forms of insurance, Hawaii
motorists could have saved as much as $5 to $10
million in 1970 alone.

2. Accident victims in Hawaii pay an implicit
cost of $3.4 million annually in the form of
substantial delays in receipt of reparations. This is
attributable to an average delay in settlement of
between nine and 12 months for all claims. The
situation is better for smaller claims than for the
larger serious injury awards. However, for those
claims involving amounts of over $10,000, the
delay can reach as long as two years.

3. Accident victims who receive court awards
appear to fare no better, unless their claims
substantially exceed $10,000 in value. Below this
level,court awards are typically less than half the
value of those negotiated with insurance carriers.



Perhaps for this reason, less than 1 percent of all
accident claims are settled in court.

4. The system is perverse in that it rewards
slowness in delivery of benefits. Insurance carriers
who take the longest time to settle have the
greatest opportunity to maximize investment
income from unpaid losses.

B. Purchasing Motor Vehicle Insurance in Hawaii

1. The industry sells toa great many motorists
$50 or $100 deductible collision coverage and then
applies a so-called “safe driver” plan which severely
penalizes them if they file a claim against their
deductible coverage. Most drivers probably do not
understand this until it is too late. When one fully
understands the ‘“‘system,” it says loud and clear
that average drivers should carry $250 or $500
deductible, save the premium difference and make
claims on their own insurance company as little as
possible. When the safe driving plan is used to
penalize a driver, there is no hearing and no appeal.
The insurance industry administers “justice’” by
acting as judge and jury.

2. The rating system is based chiefly on
variables over which the average driver has no
control whatsoever. Undesirable aspects are
emphasized, and potentially desirable rating
criteria are used minimally or not at all.

The insurance system also fails to attain any of
the objectives which relate to the buying and
selling of insurance. The rate structure is not
simple, nor is guaranteed affordable protection
available to all motorists in Hawaii. About 10
percent of all motorists are classified by the
insurance industry as “high-risk” and another 20
percent are uninsured. Little is known about the
uninsured group, but most are presumed to be in
the so-called high-risk group.

3. The rating system is extremely harsh on
young drivers. In many instances it practically
forces them to drive without insurance—or not
drive at all. Neither of these alternatives is socially
desirable, but rather than moving towards a
solution to this social problem, competition in the
insurance industry seems to be leading farther
away. A number of the State’s uninsured motorists
probably fall into the youth category.
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4. 1In terms of penalty points against drivers’
licenses, the traffic safety system classifies less than
5 percent of the population as “high-risk,” whereas
the insurance industry classifies almost 30 percent
as high-risk. The negligence liability system, within
which all insurance companies must live, probably
accounts for this difference in outlook. About half
of all motorists which the industry insures but
considers to be “high-risk” are not known to have
any record of accidents or traffic violations. For
such people the “system” appears to prejudge
rather harshly.

5. The insurance industry is itself a “victim”
of the negligence legal system. The liability
insurance system provides a completely rational
explanation for their actions. Improvement does
not appear possible without reforming the entire
system, insurance and legal.

C. Traffic Safety System Effectiveness

A wholly integrated traffic safety system does
not currently exist in Hawaii or in any other state.
Traffic law enforcement and insurance systems
work at cross purposes in providing incentives for
effective reporting of vital accident data. Highway,
vehicle and driver safety programs also appear
susceptible to upgrading to meet basic loss
avoidance and accident prevention goals. Vehicle
repair, while beyond both state and individual
vehicle owner control, can be improved through
changes in federal law regarding the establishment
of collision standards.

1. Traffic law enforcement. As evidenced by
data from the City and County of Honolulu,
license revocations, suspensions and citation of
drunk drivers are approximately one-tenth of
comparable national data. Despite these significant
differences, Hawaii’s accident rate is at about the
same level as the national average. One of the more
constructive aspects of traffic code enforcement in
Hawaii is the fact that the court sentences guilty
drivers to take a mandatory defensive driving
course conducted by the police department. In
contrast, other jurisdictions which have adopted
stricter enforcement policies resulting in higher
driver license suspension rates do not appear to
have achieved desired deterrent effects.



2. Highway, vehicle and driver safety. Present
highway safety activities are skewed in the
direction of human factors accident analysis. The
program provides little information on traffic
accident problems through refined reporting of
basic accident data. Little verification is done on
vehicle defects resulting from massive auto
producer recalls beyond those identified in the
State’s periodic inspection program. Suggestions
are made for changing this current status by: (a)
devising more consistent standards for accident
reporting, (b) instituting random roadblock vehicle
inspections and recall verification programs to spur
better preventive maintenance by owners, and (c)
designing a graduated program of driver training
for youths and others.

3. Emergency medical care services. Provision
for emergency care services appears adequate to fit
the metropolitan needs of urban Oahuy. However, it
could stand upgrading in the more distant rural
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areas of Oahu and on the neighbor islands.
Suggestions are made for improving delivery of
emergency care services by (a) developing a
statewide air evacuation capability, (b) purchasing
remote telemetry-equipped ambulances for ground
based evacuation systems, and (c) integrating both
state/county and commercial radio communication
networks.

4. Vehicle repair. Hawaii’s owners pay a high
price for repair of damaged vehicles. Current
estimates indicate that the average value of
property damage claims will rise by more than 18
percent per year. Parts and inventory problems of
local suppliers as well as monopolistic control of
supplies by auto producers account for a majority
of current repair cost premium charges. As noted,
this problem is essentially beyond effective state
action. Some control over the spiraling cost of
vehicle repair may result from pending federal
legislation establishing national repair standards for
vehicle collisions.






CHAPTER 8

COMPENSATION OF ACCIDENT LOSSES

This chapter evaluates the Hawaiian insurance
industry’s record in terms of its efficiency and
effectiveness in achieving objectives associated with
compensation of victims. These are listed in
chapter 5 as:

Compensate losses adequately
Pay compensation promptly
Guarantee payments.

Efficiency and effectiveness provide two
separate and distinct criteria for evaluation. Both
are important. From a social viewpoint, efficiency
means that insurance companies process claims
promptly and at minimal cost. Effectiveness is
concerned with the extent to which victims are
paid in proportion to their losses. It is alleged, for
example, that the insurance system
overcompensates many small claims and grossly
undercompensates the majority of victims with
serious injuries and large losses.!

The evaluation in this chapter uses three
primary sources of data: (1) industry data
published by the insurance commissioner, (2) a
closed claims survey undertaken in cooperation
with several major insurance companies in Hawaii, ?
and (3) court records of 53 accident cases.

1See U. S. Department of Transportation, Volume I, op. cit.,
pp. 50-51.

2Specifically, First Insurance of Hawaii, Pacific Insurance Co.,
Ltd., Island Insurance Co., Ltd., Hawaiian Insurance Group and
State Farm Insurance, whose cooperation and assistance are
gratefully acknowledged.

35

The evaluation of the compensation of losses
is preceded by a brief picture of the
losses themselves. It shows that the accident profile
in Hawaii is of serious dimensions and is worsening
rapidly. Accidents and injuries have been growing
at a compound annual rate of 12 — 13 percent and,
if present trends continue, injuries will be
occurring at a rate of 30,000 per year by 1980.

A. Accident Trends in Hawaii

Motor vehicle accidents in Hawaii increased
substantially during the past decade. While
registered motor vehicles increased 75 percent
from 1960 to 1970, the total number of reported
accidents increased by 151 percent.?> The number
of people injured increased by about the same
percentage as did accidents, 147 percent. The only
component of the injury profile which did not
increase more sharply than the number of cars
registered was deaths from automobile accidents.
The number killed increased 58 percent over 1960.
These data are summarized in table 8 — 1. It
should be noted that the data in this table are based
solely on police records, which do not include any
unreported incidents.

The difficulty or even impossibility of restoring
injured victims to their previous condition makes
bodily injuries by far the most important loss

3In 1970, there were 415,297 registered motor vehicles in
Hawaii. They include: passenger cars and taxicabs (87%), trucks
(10%), motorcycles and motor scooters (2%), buses and other
miscellaneous motor-driven vehicles (1%).



Table 8 — 1
Traffic Accidents, State of Hawaii, 1960—1970

Percent
1960 1970 Increase
1960-1970

Population .................. 632,722 769,913 22
Number of motor vehicles
registered . ................. 230,791 404,463 75
Estimated vehicle miles
traveled (millions) ............ 1,990 3,409 71
Number of accidents .......... 7,254 18,172 151
Number of persons injured
itiraceidents: -1 amlumued eaEml, . 4,754 11,744 147
Number of persons killed
imaeeidents: sy s f st s v da, . 96 152 58

Source;

Hawaii State Department of Planning and Economic Develop-

ment, State of Hawaii Data Book, Honolulu: 1971, pp. 118,
119. (A portion of the data in the source document is from
Hawaii State Department of Transportation, Highways Divi-
sion, Major Traffic Accidents, Summary and Analysis.) The
source document notes in footnote 1 that the 404,463
motor vehicles registered in 1970 is exclusive of 10,834
scooters and motorcycles.

associated with these accidents. The number of
personal injuries and deaths from motor vehicle
accidents and a general description of the nature
of the accidents in 1970 are given in table 8—2.
The percentage distribution in this table shows
that pedestrians suffered a disproportionate num-
ber of injuries and deaths. Further, a higher propor-
tion of motorcyclists and bicyclists suffered serious
injuries than all other classes of traffic victims. Of
those injured when riding inside an automobile,
about 55 percent were drivers and 45 percent were
passengers. In 1970, the total injury rate from
motor vehicle accidents for the population was
approximately 16 per thousand, which is close to
the national average.
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Property damage is the other loss from motor
vehicle crashes. Automobiles themselves account
for the majority of all property damage; in 1970, it
is conservatively estimated that 44,000 cars were
damaged in crashes, or roughly 10 percent of all
registered  vehicles.*  While this compares
“favorably” with the national average of 20
percent (estimated by the National Safety
Council), it nevertheless constitutes a substantial
amount of damage.

4Hawaii State Department of Transportation, Major Traffic
Accidents, Summary and Analysis, 1970, Honolulu: June 1971;
data adjusted to account for estimate of unreported motor
vehicle damages.



Table 8 — 2
Distribution of Hawaii Traffic Accidents by Type — 1970

pie Accidents L 11)1:?:::: = Killed
1. Motor vehicle in traffic 68.6 69.2 31.6
2. Parked motor vehicle ..... 6.8 2.8 2.6
3 BICVEISt svsssssnmnata.. 1.0 1.7 1.3
4.  Pedestrian ............. 35 5.3 23.7
) Animal ............... 0.3 0.2 _
6. Fixed or other object ..... 14.7 14.5 33.6
7. Ran offroad ........... 3.2 3.8 3.9
8. Overturnedonroad ..... Tl 1.6 3.3
9. Other non-collision  ..... 0.9 _E -
Tt vwlew pe's 5 s wwang IO—OE 100.0 1—&)—0
Actual number ..... (18,172) (11,744) £152)

Source:

Derived from data in Hawaii State Department of Transportation,

Major Traffic Accidents, Summary and Analysis, 1970, Honolulu,

June 1971.

B. Efficiency of Providing Compensation

The end objective of any insurance system is to-

protect against individual losses by providing
compensation for such losses as they occur. Ques-
tions of efficiency concern (1) how much does this
protection now cost?, and (2) how much might (or
should) it cost?

Since insurance is a regulated industry, it must
file for rates before the insurance commissioner.
Efficiency will be examined on the basis of rate
filing information and actual cost-performance
data. In turn, data concerning costs of
compensating victims who sustain losses from
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motor vehicle accidents will be assessed against
other insurance systems in Hawaii.’

1. The industry’s loss-payout target. Most
auto insurers in Hawaii belong to the Hawaii
Insurance Rating Bureau (IRB). All members of
the rating bureau submit a joint rate filing with the
insurance commissioner. In order to justify a rate
increase, they submit a breakdown of expenses by
major categories. These ‘“‘expense loadings™ are

5See appendix C for a comparison of Hawaii and national
experience.



Table 8 — 3

Components of Premium Dollar Expense Loadings
Used for Ratemaking in Hawaii, 1971

(Private Passenger Cars)

Bodily Injury Coverages

(Percent)
Losses ... 4.1
Loss adjustment expenses  ............. 10.0
Acqguisition costs. iicvssssmpesiisazaa 20.0
General administration ............... 6.5
Taxes, licenses and fees ............... 4.4
Underwriting profit  ................. 5.0

100.0

Source:

Data obtained from Insurance Services Office, New

York, Hawaii Rate Filing, Oahu District, 1971.

instructive in understanding both insurance rates
and industry performance. The expense loadings
used in the most recent filing are shown in
table 8 — 3. As this table indicates, only 54.1
cents out of each dollar is allocated to “losses,” or
the compensation of victims; 45.9 cents is
routinely allocated to various items of overhead
expense, including a 5 percent underwriting profit.
A fifth of the premium dollar is devoted to
acquisition costs.®

In other words, if losses during a year were to
exceed 54.1 percent of premiums, machinery is
automatically put in motion to obtain a rate
increase. This means that under the present system
and over the long run, losses are theoretically
expected to average 54.1 percent of the premium
dollar. Stated alternately, the industry reckons and
attempts to operate on a basis whereby the
delivery of $1 worth of insurance compensation
will cost the motorist an average of $1.85.

Greater
However,

efficiency
the

is obviously desirable.
industry has operated in this

6'l‘hc bulk of these, 14.8 percent, comprise commissions and
fees paid to general agents and insurance salesmen. In other states
where mass merchandising methods have been employed, these costs
have been reduced substantially.
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income-expense “‘lockstep™ for some time, and the
insurance commissioner does not have the means at
his disposal to bring about greater efficiency. Only
by a major reform—or perhaps by a series of major
reforms—is the industry likely to change its basic
approach (as evidenced in its rate filings) and
attempt to achieve greater efficiency.’

2. The record, 1960—1970. An auto insurance
policy typically contains six different coverages
which a person may elect. In reporting losses,
however, the insurance commissioner uses only
three categories: (a) bodily injury,® (b) property
damage liability and (c) collision.? For these three
reporting categories the distribution of losses

incurred in 1969 and the average size of claims were
as follows:

7lnefficiency of the present automobile insurance system has
been fully documented in numerous places. See, for exa_mp!e, A.
Conard, et.al., Auto Accidents Costs and Payments: Studies in the
Economics of Injury Reparations, Ann Arbor: University of
Michigan Press, 1964; or State of New York Insurance Department,
Automobile Insurance — For Whose Benefit? 1970, pp. 34—37 and
references cited therein.

SIncludes losses paid under medical payments and uninsured
motorists coverage.

9lncludes losses paid under comprehensive coverage.



Distribution of

Losses among Average

Auto Lines Claim

(Percent) Value

Bodily injury . ... .. ... 55 $1,944

Property damage liability . . . 17 298

Collision .. ......... 28 381

Total ........... 100

Amount  ......... $32,981,000

In 1969, bodily injury losses accounted for
more than half of automobile insurance payouts
and were more than six times the average value of
property damage liability awards. For these three
categories the 1960—1970 record of motor vehicle
insurance loss payouts is shown in table 8 —4
and figure 8 — 1.

It will be noted that both table 8 — 4 and
figure 8 — 1 show data for losses paid and losses
incurred.)® The distinction between these two is:

10H. Dennenberg, et.al., Risk and Insurance, Englewood Cliffs,
N. J.: Prentice-Hall, 1964, pp. 418—420.

losses paid represents benefits paid to victims
during the year in which recorded and losses
incurred is a bookkeeping entry which includes
anticipated future losses for accidents reported
during the year. Although incurred losses are often
paid within the same year, it is very typical for a
loss incurred in one year to become a loss paid out
in a subsequent year. On a cash flow basis, the
ratio of losses paid to premiums earned represents
the most accurate picture of current loss
experience. From the viewpoint of determining a
net financial position, the ratio of losses incurred
to premiums earned represents an accrual concept
of losses. As figure 8 — 1 shows, on either a paid
or incurred basis, bodily injury claims comprise
approximately 50 percent of total claims.

Table 8 —4 and figure 8 — 2 reflect loss
ratios. As shown there, loss ratios in recent
years have exceeded the industry’s 54.1 percent
target, thus triggering a series of substantial
rate increases. Rates have more than doubled since
1965. In general, the two loss ratios reflect
substantial differences for bodily injury coverage,
whereas the differences are minor for collision or
physical damage. The ten-year totals in table
8 —4 for bodily injury loss payments show

Table 8 —4

Ratio of Losses Paid and Losses
Incurred to Earned Premiums (in Percent) for
Automobile Insurance Coverages

State of Hawaii, Selected Years, 1960—70

Bodily Injury Property Damage Liability Physical Damage
Losses Losses Losses Losses Losses Losses
Years Paid Incurred Difference Paid Incurred Difference Paid Incurred Difference

1960 47.8 64.8 +1.7.0 61.1 66.6 +5.5 65.3 70.1 +4.8
1963 53.4 69.2 +15.8 51.2 50.6 —0.6 53.1 52.2 -0.9
1966 49.5 73.7 +24.2 55.8 59.7 +3.9 57.6 574 —-0.2
1969 70.0 82.7 +12.7 74.3 77.0 +2.7 64.4 65.7 +1.3
1970 68.5 75.8 + 7.3 66.7 71.9 +5.2 59.3 61.5 +2.2
Total

(1960-70) 60.2 76.0 +15.8 61.4 64.6 +3.2 58.6 60.4 +1.8

Sources: Reports of the Insurance Commissioner, State of Hawaii.

See tables C—1, C—2, C—3 for basic data.
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Figure 8—1
WHERE INSURANCE BENEFITS WENT, 1960-1970

A. Losses Paid

Bodily Injury
47.7%

Property
Collision Damage Liability
32.1% 20.2%

B. Loses Incurred

Bodily Injury
52.6%

4 Property
ngl;i;n Damage Liability
9% 18.5%

Source: Derived from data shown in Appendix C,
Tables C-1, C-2 and C-3.



Figure 8—2
WHERE THE INSURANCE DOLLAR WENT, 1960-1970, LOSSES PAID

A. Losses Paid

Property

Damage
Bodily Injury Liability
28.6% 12.1%

Collision
19.29%

Other
(Overhead, Administration, etc.)

40.1%

B. Losses Incurred

Bodily Injury
36.1%

Property
Damage
Liability
12.7%

Other
(Overhead,
Administration, etc.)

31.4%

Collision
19.8%

Source: Derived from data shown in Appendix C,
Tables C-1, C-2 and C-3



Table 8—5

Comparative Loss Payout Ratios for
Selected Lines of Insurance

(1) (2) ) @)
Lines of Insurance Premium
Required to
Losses Losses Difference Deliver $1 of
Paid! Incurred! 2)-(1) Paid Benefits2
Automobile insurance: &
1. Bodily injury . ... ... 0. 60.2 76.0 +15.8 $1.66
2. Property damage liability . ... ... 61.5 64.6 +3.1 1.63
3. Collision/physical damage - 58.6 60.4 +1.8 Lid
Other coverages:
4 BMSA _covwwa b oo e ® oo e » 91.5 n/a - 1.09
5. Commercial group accident and health 75:1 81.6 +6.5 1:33
6. Workmen’s compensation - - - .. .. 52.7 68.1 +15.4 1.90
7. Non-auto property damage liability - 33.9 46.5 +12.6 2.95
8. Non-auto bodily injury liability - - - 28.5 40.9 +12.4 3.51

Source: Reports of the Insurance Commissioner, State of Hawaii.

See also appendix C.

Lpercent of premiums earned.

2Values in column (1) divided into 1.00 in order to convert to a commeon base of $1.

almost a 16 percent difference between losses paid
versus losses incurred (60.2 against 76.0), while the
margin in collision is less than 2 percent (58.6
against 60.4). This portrays the extensive delay in
settling bodily injury claims as well as the extensive
degree of adjustment and litigation which they
entail. The existence of this extensive float creates
favorable conditions for the generation of
investment income from incurred loss reserves and
implicitly involves extensive costs of delay to the
traffic accident victim.!1

11Du_ring the period from 1965 to 1970, the top five Hawaii
automobile insurers incurred an aggregate net underwriting loss of
$4.1 million, while earning over $12.6 million from investments.
This latter item is not considered in the determination of rates.
Premium rate increases are specifically tied to the accounting
standard of underwriting income only. For a detailed discussion of
this issue, see National Association of Insurance Commissioners,
Repclngs o); 4!“518 Special Committee on Automobile Problems, 1969,
pp. =144,
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3. Comparison with other forms of insurance.
Delivery of benefits under automobile coverages
can be compared with five other forms of
insurance coverages written in Hawaii:

Hawaii Medical Services Association
(HMSA) accident and health coverage

Commercial group accident and health
Workmen’s compensation
. Other bodily injury liability
Other property damage liability.
For these coverages, plus auto insurances, table
8 —5 displays ten year ratios on both losses
incurred and losses paid. Further, the comparative

efficiency of each line of insurance, auto and
non-auto, is shown in terms of the amount of



premiums required to deliver a dollar’s worth of
benefits. Several observations can be made.!?

a. In general, direct reimbursement insurance
systems such as health plans or group accident and
health coverages (lines 4 and 5) deliver benefits
more efficiently than do third party liability
systems. Using either loss payout indicator, both
lines of insurance deliver in the form of benefits
more than three-fourths of total fees or premiums
received. By contrast, third party systems of
settlement—the two auto lines (excluding
collision), workmen’s compensation and the
non-auto liability coverages—have loss payouts
ranging from almost three-quarters down to less
than one-third. As can be seen from column 4,
while it costs $1.66 to deliver $§1 of
bodily injury benefits under auto insurance, a
major non-commercial health plan in Hawaii,
HMSA,; can deliver the same $1 of benefits for
$1.09.i 3 If automobile insurers could deliver $1 of
benefits for $1.10 to $1.33, as do group accident
and health insurers, the Hawaiian motoring public
could have saved approximately $5 — 10 million in
1970 alone, and the insurance carriers would still
have made an underwriting profit.

b. Delivery of benefits under the existing auto
coverages compares favorably with experience
under workmen’s compensation (line 6), which is a
third-party, strict liability system of coverage (i.e.,
no fault-finding process is necessary). Stated
otherwise, both systems are about equally
inefficient. The obvious lesson is that if motor
vehicle insurance reform is to achieve greater
efficiency, it absolutely must avoid any kind of
costly and time-consuming alternative to court
actions such as the ‘administrative hearing”
procedures which workmen’s compensation utilizes
to determine awards.

12Ba\sic data for these calculations are displayed in appendix C.

13The losses paid (reflected in column 3 of table 8 — 5) do
not reflect net benefits received by victims, because any attorney’s
fees which the victim must pay are included in losses paid. Hence,
these figures understate the relative inefficiency of liability coverage
because insured victims do not have to hire attorneys in order to
collect benefits under HMSA or commercial group accident and
health insurance.
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c. If other liability insurance coverages
represent any kind of yardstick, the auto Hability
system could be much worse than it is. To
illustrate, if auto liability worked on the same ratio
as other liability coverages (lines 7 and 8), auto
insurance premiums would increase another 50 —
100 percent.

Promptness and Guarantee
of Loss Compensation

The previous section focused on the efficiency
of loss compensation. This section studies how
effectively accident victims are compensated.
Promptness and certainty of payment are the two
principal dimensions. To answer these two
questions, five of Hawaii’s major automobile
insurance carriers assisted in a sample survey of
claims closed during 1970 from their files.14
Topics reviewed here include:

How much the traffic victim in Hawaii
receives.

The average time to settlement.
between

The distribution of awards
tangible and intangible losses.

1. Compensation. Claims in the sample survey
generated $1.2 million in settlement awards
involving payments for bodily injury, property
damage liability and plaintiffs’ legal expenses (see
table 8 — 6). Of the total, more than 77 percent
was accounted for by bodily injury awards, of
which more than 60 percent was attributable to
general damage payments. Plaintiffs’ legal fees
constituted less than 7 percent of the aggregate
amount.

An analysis of special damages is shown in
table 8 — 7. More than half the special damages
were for medical expenses and less than two-fifths
were for lost wages.

1‘:‘Appenv‘ii}x C displays a validation of the sample results and a
comparison with results of similar national sutveys conducted by
the U. 5. Department of Transportation and the American Insurance
Association.



Table 8 — 6

Aggregate Settlement Awards by Category
Survey of Closed Claims
Hawaii, 1970

Settlement Category D;;g:g:;gn
Bodily injury
Speeial damages ... esinieas b i 17
Generdl damiases « o sss vaves se s s u 60
Total .........ccciiiun... rif)
Property damage liability ............ 16
Plaintiffs legal fees .. ................ _Ti
Jtall - e i s bt TRERSLY 100
ATNOUNE. ™ 2 L sasaa s iet oy ($1,162,252)

Source: Haldi Associates survey of closed automobile
insurance bodily injury claims.

Table 8 — 7

Aggregate Value of Special Damage Awards by Category
Sample Survey of Hawaii Closed Claims, 1970

Award Category Amount m;]s)zrli.}::;itc)m
Medical and hospitalization $107,339 54
Wageloss ................. 83,485 47
Miscellaneous ............... 7,951 4

Total ................. $198,775 100

Source: Haldi Associates survey of closed automobile
insurance bodily injury claims.
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Distribution of awards by the amount paid for
both bodily injury and property damage liability

awards is indicated in table 8 — 8. Almost
three-quarters (74 percent) of bodily injury
settlements were below $1,500 in total

compensation; the average value of bodily injury
claims settled in the survey was $1,760. Only 7
percent had awards of $5,000 or greater. Slightly
less than half (49 percent) of the total sample did
not effect property damage liability awards in
conjunction with the settlement of bodily injury
claims. Of the 51 percent that did, two-thirds
received awards of $500 or less.

Table 8 — 8

Distribution of Closed Claims by Value and Type
Sample Survey — Hawaii, 1970

(Percent)

Property Damage

Value Range Bodily Injury Liability
$ 0 11 49
1- 500 38 34
501 — 1,500 25 16
1,501 — 5,000 19 1
5,001 — 10,000 —
10,000+
Total 100 100
Number (512) (512)

Source: Haldi Associates survey of closed automobile
insurance bodily injury claims,

Table 8 —9 shows changes in the amount
paid out for both special and general damages by
the size or value of the settlement. More than 78
percent of the total bodily injury awards were
made for general damages. This proportion tended
to vary with the value of the total award. For
awards between $1 — $500, the split between
general and special damages was nearly even. As
the value of the total award increased, however,
the proportion of general damages also increased.
Almost four-fifths of the awards ranging between
$1,500 and $5,000 went for general damages. For
bodily injury claims settled over $10,000, more
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than 94 percent
damages.1 .

was attributed

to general

Table 8 — 9

Bodily Injury Awards by Size and Type
Sample Survey of Closed Claims

Hawaii, 1970
Value Range Distribution (Percent) Amount
Special General ($ in 000)
$ 1- 500 49 51 $ 79,813
501 — 1,500 30 70 147,080
1,501 — 5,000 19 81 299,971
5,001 ~ 10,000 28 72 155,338
10,000+ 6 94 219,180
Total 22 78 $901,382

_ Source: Haldi Associates survey of closed automobile
insurance bodily injury claims,

2. Time to settlement. Based on survey data,
in 1970, it took an average of nine months to
receive compensation in Hawaii. Thirty percent of
the sample claims were settled in less than two
months, while 27 percent took longer than one
year (see table 8—10).

Table 8 — 10

Time to Settlement
Sample Survey of Hawaii Closed Claims, 1970

Time to Settlement Percent
in Months Number Distribution
0—- 2 154 30
3- 5 71 14
6— 9 97 19
10 - 12 51 10
13-24 113 22
24+ 26 5
Total 512 100.0

Source: Haldi Associates survey of closed automobile
insurance bodily injury claims.

lsRelative overpayment of minor claims and underpayment of
serious injury claims has been much discussed in the literature
concerned with automobile insurance reform. See State of New
York Insurance Department, Automobile Insurance — For Whose
Benefit? 1970, pp. {5—29, and references cited therein.



A more instructive way of examining the
survey results is to stratify them by size of award
and time to settlement. This is done in table
8 — 11  which displays the sample bodily injury
claims by whether they were settled in less than or
more than one year. Just as the type of
compensation varied widely with the total value of
the award, so too did the likelihood of receiving it.
The first observation concerning table 8 —11
concerns the rather conspicuous fact that a greater
percentage of claims which received nothing took
longer to close than did claims which were settled
for $5,000 or less. The average time to settle claims
‘with no awards was more than 13 months. More
than four-fifths of awards below $1,500 in value
were settled in less than one year. As the value of
the award increased past $1,500, however, the
time to settlement changed sharply. By the time a
settlement award reached the $10,000 cutoff
point, nearly three-quarters of the claims took
longer than a year to settle.

Table 8 — 11

Time to Settlement by Value of Award
Sample Survey of Closed Claims — Hawaii, 1970

Pexcent Distribution

Number

of Less More

Value Range Claisiis Than Than
1 Yr. 1 Yr.

$ 0 57 54 46
1 - 500 193 89 1],

501 — 1,500 125 78 22
1,501 — 5,000 96 57 43
5,001 — 10,000 27 52 48
10,000+ 14 28 72
Average—all claims 512 73 27

Source: Haldi Associates survey of closed automobile
insurance bodily injury claims.

If the time to settlement is weighted by the
size of claim, it took just over one year to settle a
bodily injury claim.!® Because of this untimely
receipt of compensation, traffic accident victims in

16pased on aggregate data, the average settlement time is one
year and 23 weeks. See appendix C for details.
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Hawaii incur an imputed cost of delay of as much
as $3.4 million.”

3. Negotiated vs court settlements. An
interesting question is whether the traffic victim
gains or loses as a result of taking his claim to
court. Table 8 — 12 displays a profile of the
in-court versus negotiated settlements that were
closed during 1970. Note that the two sets of data
diverge completely in terms of the distribution by
value. Over half of the court cases closed in 1970
had awards of more than $10,000, whereas
two-fifths of the negotiated settlements were for
less than $500.

The most interesting fact revealed by table
8—12 is that in 1970 the traffic accident victim
in Hawaii appears to have lost financially by going
to court if the award was below $10,000. Above
that benchmark, the victim appears to have been
rather handsomely rewarded for his efforts. The
average court award in the range $1 — $500 was
less than half that of the insurance carrier nego-
tiated claim, whereas above $10,000 it was 243
percent of the negotiated settlements. These results
must be tempered by the fact that less than 1 per-
cent of all bodily injury claims were settled in
court and that the average time to settle the
larger valued claims out of court took, on average,
close to two years.1 B

D. Summary and Conclusions

This evaluation of the current tort liability
insurance system has dealt with its efficiency at
delivering compensation and its effectiveness in
terms of paying promptly and with certainty. By
any reasonable performance standard, it is
deficient with regard to all three dimensions.
Further, the insurance system is extremely costly
to both the motor vehicle owner and the traffic
victim. Among the principal findings are the
following:

17This estimate is based on $19 million of bodily injury losses
paid in 1970 and assumes that the victim has to pay typical charge
account interest rates of 1% percent per month (18 percent per
year).

18For estimates of the value of motor vehicle insurance settled
in court, see appendix C.



Table 8 — 12

Comparison of Survey Sample and
Court Settlement Experience — Hawaii, 1970

Average Value of Awards i
Amount Category U.S. District Court (2) as
and State Percent of
Survey Sample Circuit Courts Sample (1)
(1) (2) (3)
$ 1 — 500 § 413 § 217 52
501 — 1,500 1,176 906 77
1,501 — 5,000 3,124 2,809 89
5,001 — 10,000 5,753 3,558 6l
10,000+ 15,655 38,064 243
Average claim award $§ 1,760 $21,259 1,207
Percent Distribution
Amount Category U.S. District Dil;'?;f:xttial
and State
Survey Sample Circuit Courts
$ 1 - 500 42 6 +36
501 — 1,500 28 6 +22
1,501 — 5,000 21 15 + 6
5,001 — 10,000 6 21 —15
10,000+ 3 52 —49
Total 100 100
Number (455) (53)

Source: Haldi Associates survey of closed automobile insurance bodily

injury claims.

1. If motor vehicle insurance were as efficient
as certain other forms of insurance, Hawaii
motorists could have saved as much as $5 to §10
million in 1970 alone.

2. Accident victims in Hawaii pay an
estimated imputed cost of $3.4 million annually in
the form of substantial delays in receipt of
reparations. This is attributable to an average delay
in settlement of between nine and 12 months for
all claims. The situation is better for smaller claims
than for the larger serious injury awards. However,
for those claims involving over $10,000, the delay
can reach as long as two years.
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3. Accident victims in Hawaii appear to fare
no better by going to court unless their claim
substantially exceeds $10,000 in value. Below this
level, court awards are typically less than half the
value of those negotiated with insurance carriers.
For this reason, perhaps, less than 1 percent of all
accidents are settled in court.

4. The system is perverse in that it rewards
slowness in delivery of benefits. Insurance carriers
with the longest times to settlement have the
greatest opportunity to maximize investment
income from loss reserves.






CHAPTER 9

BUYING AND SELLING OF INSURANCE

This chapter evaluates the performance of the
Hawaiian insurance industry in achieving the three
objectives postulated in chapter S5 which relate
specifically to the buying and selling of insurance:

Make protection universally available at
reasonable cost

Assess cost equitably

Operate simply.

In 1970,the Hawaiian driving public purchased
motor vehicle insurance costing $54.5 million.
Motorists purchasing this insurance were segregated
by the insurance industry into three risk
categories: preferred, high and assigned. These risk
categories are not unique to Hawaii. The pattern
exists in every jurisdiction in the country. It
reflects a pattern designed by the industry to
isolate profitable risks for competition and
segregate undesirable risks into industry-wide
insurance pools. What is significant in assessing the
availability of coverage and the financial burden on
the Hawaii  driving public is the recent changes
in the size of each of these groups.

For each classification of motorist, cost and
availability go together. The two-thirds to
three-fourths of all who qualify as standard or
preferred risks find insurance readily available. For
those whom the insurance industry considers to be
poor risks, however, the story is different. The
insurance companies in Hawaii operate on a
competitive basis, but they do not compete for
every vehicle owner’s business.
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The number of drivers considered poor risks by
carriers has grown substantially in the last two
years. These drivers are either forced out of the
market altogether or into a special, high-priced area
of the market. They have few options, compared
with the average driver. For one reason or
another—e.g., low income, high rates, or both—15
to 20 percent do not buy insurance at all. Because
of the close correlation between cost and
availability, this chapter is organized around the
two groups of motorists—the average driver and the
high-risk driver.

An evaluation of the third objective, simplicity
of operation and understandability by the general
public, is easily derived from the discussion on cost
and availability. Succinctly stated, the system is so
complex that complete ignorance or complete
bewilderment probably best typifies the average
consumer’s understanding of the current auto
insurance system.

A. The Average Driver

The average driver not only can select his
insurance carrier at will, but he can also buy several
optional coverages. The most serious problems in
the buying and selling of insurance concern the
high-risk driver, but the average driver also has
some significant problems. The principal insurance
problems confronting the average driver are (1)
rapidly escalating rates and (2) how to select the
most economic coverages for adequate protection.
The increasing frequency of accidents and



inefficiencies of the existing insurance system put
the first problem beyond his control. The
complexity of the system makes the second
difficult.

1. Coverages offered. Hawaiian insurance
companies issue three types of policies: Family
Auto Plan (FAP), Special Auto Plan (SAP), and
Basic Auto Plan (BAP) for assigned risks. The most
expensive plan is BAP, discussed in section B of
this chapter. The remaining discussion pertains
only to SAP and FAP policies, generally referred to
as ‘‘standard” policies. These policies offer six
different coverages:

Bodily injury (B.1.) liability
Property damage (P.D.) liability
Comprehensive

Medical payments

Uninsured motorists.

Collision

Everyone required to comply with the financial
responsibility laws must carry the first two
coverages, bodily injury and property damage
liability, at a minimum specified level. Except for
uninsured motorist coverage, the driver who
represents an average risk has a choice of a wide
range of options to suit individual need,
circumstance, and situation. The range of policy

terms offered and the basis for payment of losses
for these six basic coverages are illustrated in table
9 — 1. Under three of the six coverages in existing
policies, the basis for compensating losses is
commonly described as first-party no-fault.!

The different coverages offered arise directly
from the law governing automobile accidents.
Since the law of negligence applies to automobile
accidents, every driver risks becoming a party to a
liability lawsuit. To protect against this risk, the
insurance companies offer and the majority of
drivers carry liability coverage. However, the law
does not make liability coverage compulsory, and
Hawaii consequently has about 60,000 uninsured
owners. For this reason, most insured drivers also
carry uninsured motorists coverage to protect
themselves against loss from being hit by an
uninsured motorist. Under this coverage, motorists
collect from their own insurer, but in order to do
so they must first prove that the other party was
negligent. Hence, this coverage represents an
interesting curiosity in the insurance field: first-
party -tort liability.

1For definition of technical terms, see glossary in front of
study.

Table 9 — 1
Summary of Major Features of Family Automobile Insurance

3 Policy Terms
Coverage Basis for Payment
§ Minimum Typical Maximum
Bodily injury liability Third party — tort liability =~ 10/20% 50/100* 100/300*
Property damage liability Third party — tort liability  $5,000 $5,000 $25,000

Comprehensive First party — no-fault $ 100 deductible $ 50 deductible Full

Collision First party — no-fault $1,000 deductible $ 100 deductible $ 25 deductible
Medical payments First party — no-fault $ 500 $1,000 $ 5,000

Uninsured motorists First party — tort liability 10/20* 10/20* 10/20*

*Figures are in thousands of dollars (e.g., 10/20 = 10,000/20,000). The first figure refers to the insurance carrier’s
maximum liability to any one individual, and the second figure is the carrier’s maximum liability to all individuals involved

in any one accident.



2. Determination of premiums. The premium
for an individual driver is determined by
multiplying a base rate by a “factor.” Base rates
are established for each element of coverage (e.g.,
25/50 B.I. liability, $50 or $100 deductible
collision) within each geographic rating territory.
Rates for a territory are based upon claim
experience for prior years. Hawaii has four rating
territories corresponding to the four counties. Base
rates in the City and County of Honolulu are about
double those in other counties. The multiplying
factor is determined by many considerations,
including:

Age group

Sex

Marital status

Number of operators

Use of car (business, pleasure, farm, etc.)

Distance to work (more or less than 10

Driver education
Vehicle characteristic
Driver record.

Based upon all factors except driving record,
the applicant will be assigned to one of 217
possible categories. These categories have been
developed and promulgated by automobile
actuaries, and the driver is given no options and
makes no decisions regarding his classification. The
result of applying this classification scheme yields a
tentagive multiplier factor of between 0.90 and
3.65.

The range of rates corresponding to these
tentative factors is shown in table 9 — 2, which
presents the cost of the various coverages in table

2.90 is a factor for pleasure use when “only operator in
household is a female age 30—64; 3.65 is factor for business use by
“youthful driver age 17 or less with Driver Training not eligible for
Good Student Credit.” Source: Hawaii Insurance Rating Bureau

miles) (IRB), Rating Manual, Honolulu: January 1, 1970, pp. 5 — 6.
Table 9 — 2
Cost Summary of Major Features of Family Automobile Insurance
gect Sample Premiums
Policy Terms 35 Year-Old Married* Family with 2 Teen-Age
Coverage Extent of Coverage Drivers — 2 Cars**
- f : 'I?xtent of Coverage :
Minimum Typical Maximum %{ﬁln Typical %ﬁﬁ' j-,ﬁ"{{&' Typical Mﬁ)ﬁ];
Bodily injury liability 10/20* 50/100% 100/300%* 82 100 122 312 422 466
Property damage liability | $5,000 "$5,000 $25,000 45 45 47 172 172 185
Comprehensive $100 $50 Full 10 13 28 44 56 124
deductible deductible
Collision $1,000 $100 325 17 68 135 /15 303 454
deductible deductible deductible
Medical payments $500 $1,000 $5,000 10 13 18 40 48 141
Uninsured motorists 10/20* 10/20* 10/20* 4 4 4 7 s F 7
$168 $243 $354 $652  $1,008 $1,377

*Less than 10 miles work, standard car, 1 year old.

**Less than 10 miles work/school, 2 standard cars, new and 1 year old, 18 and 19 year-old drivers with driver training.

Source: Hawaii Insurance Rating Bureau, Rating Manual, rates in effect on September 1, 1971 applicable to Honolulu County.



9 — 1. For example, a 35 year-old married man
who drives less than 10 miles to work can expect
to pay from $127 for minimum financial
responsibility coverage up to $354 for full
coverage. Insurance for a family with two cars and
two teen-age drivers ranges from between $484 to
$1,377 per year.>

Honolulu insurance rates are compared with a
representative sample of 22 other major
metropolitan areas in figure 9 — 1. As this
comparison shows, present Honolulu rates are not
only in line with these other cities, but if
experience elsewhere is any guide to the future,
Honolulu rates could easily become somewhat
higher. Rates for Honolulu may seem high to
Hawaii motorists, but in fact Honolulu is in the
lowest fourth of the range of premium costs shown
in figure 9—1. This comparison is presented to
point out that increased urban growth and density
plus poor traffic management have also led to high
insurance costs elsewhere.

3. Additional surcharges: the safe driver plan.
The multiplier factor associated with the 217
classification scheme can be increased, depending
upon the driving experience of the applicant. The
safe driving plan penalizes drivers who are found
guilty of moving traffic violations or who have
been involved in accidents where the damages
exceeded $100. The penalty applies for three
years. Factors specified in the safe driving plan are
commonly known within the industry as the point
system. Table 9 — 3 illustrates how the plan affects
rates of a driver owning a standard performance
automobile. In theory, under this plan, a driver’s
premium may be increased by as much as 250
percent depending on how many points have been
charged against the driver. In fact, however, a
driver who accumulates more than two points is
generally considered to be in the ‘“‘high-risk”
category, which has an even more disastrous effect
on his premium and coverage.

3A]l dollar figures in this chapter refer to IRB rates used by all
stock companies in Hawaii. These companies sell 65—70 percent of
all auto insurance in Hawaii. Rates for other companies, commonly
referred to as “independents,” may differ from IRB rates.
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Table 9 — 3
Safe Driving Point System

Number of Driving Percentage Increase

Record Points in Premium
0 0
1 40
2 50
3 150
4 220

The full implications of the safe driver plan
seem to be little understood by the general public.
If a driver reports an accident not involving anyone
else, he will be given one point and his premium
will subsequently increase by 40 percent over the
next three years. Thus, if the damage to his car is
less than $250, it will probably pay him not to file
a claim. In a two-car collision, the point system can
be more costly to both drivers to report the
accident and file claims provided that (a) damage
to neither car exceeds $250 and (b) there is a
chance that both drivers will be considered at fault
by their respective insurance companies. For
instance, if “A” is hit by “B,” A has a choice of
filing a claim with his own or with B’s insurer. If A
files with his own company and if his company is
successful in collecting from B’s insurance
company, no points are supposed to be assessed
against A. But if the two insurance companies
cannot agree, both drivers may be considered at
fault and each will be assessed points, thus raising
both their premiums in subsequent years.

4. Value of deductibles. In table 8 — 5 it
was shown that motorists pay between $1.63 —
$1.71 for each §1 which the insurance system pays
for automobile repairs. Couple this with the fact
that having one’s car repaired under his own
collision coverage may increase his insurance
premiums by 40 percent for three years, and the
question which the average motorist should ask
immediately is: how worthwhile is the $50 or $100
deductible collision coverage?

In table 9 — 4, columns 3 and 4 show the
additional premium required to reduce the
deductible coverage on a standard new car from
$500 by steps to $50. As one moves down the
scale, the incremental costs become increasingly
significant. For example, to lower the deductible
from $500 to $250 costs only $12—i.e., this $250



Figure 9—1
COMPARISON OF INSURANCE RATES IN HONOLULU AND OTHER METROPOLITAN AREAS
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of added insurance costs $12 per year—but to
lower the deductible from S$100 to $50 costs
S26—that is, to purchase the last $50 of insurance
at the low end of the scale costs an additional $26
per year.

Table 9 — 4
Cost of Deductible Collision Coverage

Amount of
Total Additional Cog( of

Amount of Cost of Insurance Additional

Deductible Insurance Purchased Insurance
(N (2) 3) )
$500 $ 35 = $250 $12
250 47 100 15
150 62 50 16
100 78 50 26

50 104
Source:  Hawaii Insurance Rating Bureau, Rating Manual, p. R—2,

April 1971: based on new standard car registered in
Honolulu.

In order for $50 deductible to be economically
worthwhile,* the average driver must have over
$100 of repairs under his own collision coverage at
least once every two years, and suffer no penalty
for submitting such repair bills. But the safe driving
plan will not permit this to occur. At a minimum,
such a driver would be assessed “‘safe driving”
points and have his premium raised accordingly. If
he collected very often on this coverage, he will
more likely be put into the assigned risk plan. The
conclusion is inescapable. As regards collision
coverage, the average driver is well-advised to carry
$250 or $500 deductible and rely on his insurance
company only for major (“catastrophe’™)
situations. Under the present system, the more he
“self insures” and the fewer claims he makes on his
insurance company, the better off he will be.’

‘4“Worthwhilc" mcans that one recoups the $26 difference
which once pays for $50 deductible instead of $100 deductible.

For those who finance the purchase of their car, these savings
inay not be possible, of course, since lending agencies almost always
insist on collision coverage with a maximum $100 deductible for the
duration of the finance contract.
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In short, the safe driver plan gives the $50 and
$100 deductible coverages a hidden ‘“kicker”
which makes these coverages potentially disastrous
for the average driver. The system has been
purposefully designed this way, and the industry
should do more to make the public aware of it. In
fact, the industry probably does a serious disservice
to the public by not discontinuing the $50 and
$100 deductible options—or by not discontinuing
the safe driver plan. It should not sell a product
which the buyer can in virtually no circumstances
meaningfully cash in on.

B. The High-Risk Driver

A driver who wants to buy insurance coverage
but is not considered a preferred risk by the
insurance industry is forced into a realm where the
premiums are considerably higher. The high-risk
market is divided into two parts: nonstandard
insurers and the assigned risk plan. Table 9 — 5
shows the estimated size of the respective markets
in 1970. On a dollar basis,the high-risk market in
1970 represented about 11 percent of the total
market. This is similar to insurance markets across
the nation, as is the distribution between
nonstandard insurers, who write about 7 percent,
and assigned risks, which represent 4.5 percent.®

The assigned risk market increased dramatically
in 1970, which indicates how the industry has
responded to rising loss ratios. Despite other
competitive pressures, insurance companies have
become more selective, thus restraining coverage
availability in the voluntary market.

In addition to the high-risk drivers reflected in
the dollar figures shown in table 9 — 5, an
additional 19 percent are not insured. All other
drivers fall in the preferred risk category. This
distribution of risk classification by the insurance
industry contrasts sharply with the “view” of the
traffic management system, at least as reflected in
court records. The insurance industry’s stance is
somewhat more “rigorous.”

6U. S. Department of Transportation, /nsurance Accessibility
for the Hard-to-Place Driver, Washington, D. C.: U. S. Govern-
ment Printing Office, 1970, chapter IV.



Table 9 — 5

Automobile Insurance Premiums Written in Hawaii
By Standard and Non-Standard Insurers

1970
Kind of Coverage Non-Standard Assigned Risk  Total “High-Risk™ Standard Total
Liability $2,715,279 - $2,238,818 $4,954,097  $36,547,695 541,501,792
Physical damage 1,404,265 438,248 1,842.513 16,184,164 18,026,677
Total all coverages $4,119,544 $2,677,066 $6,796,610 $52,731,859 §59,528,469
Distribution (Percent)
Non-Standard Assigned Risk  Total “High-Risk” Standard Total
Liability 6.5 5.4 11.9 88.1 100.0
Physical damage 7.8 2.4 10.2 89.8 100.0
Total all coverages 6.9 4.5 11.4 88.6 100.0

Source:
1971, Honolulu.

Hawaii State Department of Regulatory Agencies, Report of the Insurance Commissioner,

Hawaii Automobile Insurance Plan Bulletin No. 140, amended by Bulletin No. 142.

To illustrate, when convicted of a traffic
violation, the driver may have penalty points
assessed against his driver’s license by the court.
Points are reduced 50 percent after one year and
removed after two years. Six points mean traffic
school, and twelve points mean loss of license. A
random sample of the driver record files of the
Honolulu District Court showed that 58 percent
had no record, 40 percent had one to three points,
1.5 percent had four to six points, and 0.5 percent
had seven or more points. This distribution
indicates that the insurance rating system clearly
considers a perfect driving record to be a most
important characteristic. The question is whether
accumulating one to three points on one’s driving
record should be sufficient to warrant denial of
standard coverage.

1. High-risk premiums. Regardless of which
company they insure with, drivers categorized as
high risks pay substantially more for their
insurance than do others. In view of the
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complexity of the rate structure, comparisons in
this area are difficult. Figure 9 — 2 shows the range
of nonstandard rates which “clean” drivers of
varying age and marital status might pay. A clean
driver is one with no record of accidents or traffic
violations. The rates are particularly high for
youthful drivers. If a youthful driver wants full,
high-level coverage, he could pay as much as
$1,950 per year; minimum liability coverage alone
would cost him about $700. If he has accumulated
points, the premium could be substantially higher.

Figure 9 _ 3 compares the minimum financial
responsibility coverage under standard, nonstan-
dard and assigned risk rates. As this chart shows,
a driver above 25 can pay a lower premium
through the assigned risk plan than the minimum
premiums he would face from the nonstandard
insurers. In order to qualify, however, he must
show proof that he was denied similar coverage
at comparable rates elsewhere in the insurance
market.
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As figures 9 — 1 and 9 — 2 indicate, the cost of
being either a youthful or high-risk driver is
substantial, and the cost of being both is very high
indeed. The annual insurance premiums can easily
exceed the price of the car. For the youthful driver
with no accidents and no traffic violations, the
system appears onerous. From a youthful driver’s
viewpoint, the “system” is totally presumptive
against him and offers no retrospective means of
proving that he as an individual is in fact a careful
driver. His only options are (a) to pay, (b) to lie
about his age, or (c) to drive without insurance.
Thus, for youthful drivers with clean driving
records, the insurance system clearly fails to
provide them with any socially desirable
alternatives or incentives.

To sum up, the rating procedure used by the
insurance industry in charging high differentials to
drivers whom the industry unilaterally classifies as
high risks has put the industry clearly in the
position of levying “fines” for what the industry
defines as poor driving performance. In essence, it
plays the role of policeman and court, or judge and
jury. Figuratively speaking, the system apprehends,
convicts and penalizes drivers—its own customers.

2. The nonstandard market. Approximately
10—15 auto insurance companies in Hawaii offer
policies to high-risk drivers at rates which deviate
from the industry standard. These companies form
the nonstandard segment of the industry. Some of
the smaller nonstandard companies belong to the
Hawaii Insurance Rating Bureau and write policies
under the “175 plan” in which the high-risk
insured pays 75 percent over his normal prernium.7
Most of the major nonstandard underwriters,
however, do not belong to the rating bureau but
file rates independently.

The operation of the nonstandard market
serves as an early bellwether to the financial health
of the industry. Since the nonstandards normally
write marginal risks, problems in maintaining
insurance coverage are likely to appear in the
nonstandard market earlier than in the standard
voluntary market. Responses of nonstandard
writers to economic pressures have repercussions
throughout the industry.

7_La:gc companics also write under the *175 Plan”; c.g., if the
applicant cannot show cvidence of having been insured within the
last 30 days.
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Table 9 — 6 shows the trends in the nonstandard
market. Since 1962, when they first entered the
market, the nonstandards have earned $22.7
million in premiums and paid compensation of
$11.9 million, for an overall loss ratio of 0.52,
which is (or should be) well within a profitable
area. Loss ratios increased in 1968 and 1969,
however, and the nonstandards are becoming more
selective in the risks which they will accept. Two
major nonstandard insurers have withdrawn
completely from the Hawaii market, and the
assigned risk volume has increased accordingly.

Table 9 — 6

Performance of Non-Standard Insurance Companies in Hawaii
1962-1970

(In Millions of Dollars)

thio of
Premiums Losses P-O'fjsis
Year Earned Paid Pt hoiris
Earned
1970 5.222 3.025 58
1969 5.086 3.624 |
1968 4.414 2.221 50
1967 3.109 1.254 40
1966 1.979 814 41
1965 1.300 429 33
1964 734 298 41
1963 .547 156 29
1962 .353 112 32
Total 22.744 11.933 52

Source: Hawaii State Department of Regulatory Agencies, Report
of the Insurance Commissioner, Honolulu, 1963-1971.

3. The assigned risk plan. The Hawaiian
Automobile Insurance Plan (HAIP) has been in
operation since January 1, 1950. Every company
licensed to sell automobile insurance in the State
participates. The amount of assigned risk coverage
is apportioned to carriers according to the total
number of car-years written, except that this
amount is adjusted downward by the amount of
voluntary youthful driver coverage written. By
writing such coverage, an insurance company Is
able to select its risks rather than be subject to the
randomness of the assigned risk pool.



The experience of the assigned risk plan is an
interesting example of the manner in which the
risk avoiding behavior of the  insurance carriers
affects those wishing to purchase insurance.
Underwriters refuse to write standard coverages for
a variety of reasons, chief among them being traffic
conviction records or other indications of probable
loss payout.

Table 9 — 7 shows data for the plan. In the ten
years preceding 1970, an average of 2,400 assigned
risk policies per year was written; in 1970 the
number increased to 11,725 policies, or about 3
percent of all policies written. Since the average

premium is higher, assigned risks represent
approximately 4.5 percent of total earned
premiums.
Table 9 — 7
Assigned Risk Plan Policies Written
1957-1970
Date Assll’%;?cdieI:ISk Ca'l;f)‘tt'zlars
Written Written
1970 11,725 251,270
1969 2,404 244,182
1968 1,960 216,519
1967 2,258 214,348
1966 2,613 203,624
1965 3,266 187,902
1964 2,295 -
1963 1,780 =
1962 2,813 -
1961 2,716 -
1960 1,860 -
1959 1,068 =
1958 661 =
1957 488 -
Source: Hawaii Automobile Insurance Plan, Annual

Reports of Operations, 1961—1970.

In February of 1970, HAIP adopted uniform
plan “C” which expanded the coverage to a point
where assigned risk coverage was similar to that
available in the voluntary market. Medical
payments coverage of $§500 and $1,000 was added,
and physical damage coverage can now be
purchased on the basis of $100 deductible,
comprehensive and collision combined. Prior to
plan *“C,” coverage conformed only to the
minimum 10/20/5 financial responsibility limits.
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Table 9 — 8 indicates that the assigned risk
plan has supported loss ratios significantly higher
than those experienced by the nonstandard
insurers. However, assigned risk loss is spread
throughout the market, whereas any large
nonstandard loss falls mainly on 10 — 15 carriers.
Assignment to the plan involves not only a higher
base premium but also surcharges based on HAIP’s
own system of penalty points, which in turn are
based on traffic accidents and convictions. The
surcharges range up to 150 percent for seven or
more penalty points. In a random sample of recent
assignments, shown in table 9 — 9, about half the
assignees had no penalty points, meaning that they
had no violations record or accident record for the
last three years but, despite that fact, could not
obtain insurance from standard sources. About half
of the no-penalty assignees were under 25 years of
age.

Table 9-8
Assigned Risk Plan Experience

Ratio of

Year Earned Incurred Incurred Losses
Premiums Loss Earned Premiums
Bodily Injury
1969 293,217 339,241 115.6
1968 278,878 346,062 124.0
1967 215,762 248,729 115.2
1966 209,419 168,455 80.4
1965 211,900 251,782 118.8
1964 174,199 160,430 92.1
1963 132,667 95,085 719
Total 1,516,042 1,609.784 106.1
Property Damage
1969 134,266 113,931 84.8
1968 140,757 110,560 78.5
1967 116,311 114,082 103.4
1966 121,279 96,880 79.8
1965 126,658 87,205 68.8
1964 108,870 51,869 47.6
1963 88,763 39,614 44.6
Total 836,904 614,141 73.3
Source: Hawaii Automobile Insurance Plan, Annual Reports of

Operations, 1961-1970.

1Data on losses paid were not available, Since losses paid are
less than losses incurred, the ratio of actual losses to premiums would
be less.



Table 9 — 9

Hawaii Automobile Insurance Plan

Records of Drivers to Whom New Policies Were Issued
Between October 28 to November 2, 1971

HAIP points 0 1 2
Risks (158) 712 4 20
Surcharge 0 5% 10%

3 4 ) 6 7 and over
18 4 10 8 23
15% 50% 75% 100% 150%

AThe 71 risks with zero points were reviewed to determine their character. It was found that 34 were
youthful operators (under 25). Five risks were elderly (over 65) and remainder were adult risks, some of
which were probably placed in the plan due to their occupations.

4. The uninsured motorist. For a variety of
reasons, many motorists do not or cannot buy
liability insurance. A victim of such a driver
obviously has no insurance protection whatsoever,
and the tort system is usually of no benefit to such
a victim.

Many applicants are denied insurance because
of the ‘““‘underwriting” criteria used by insurance
companies. These criteria discriminate between
individuals on the basis of such characteristics as
their occupation, race, personal associates, personal
appearance, location and condition of residence,
command of English, and general social standing.
Information regarding many of these
characteristics is not, of course, reflected in the
application for insurance. Rather such information
is obtained through instructions issued to agents as
to what is not acceptable business, or it is acquired
by private investigation conducted by commercial
organizations as a service to insurance companies.
Most, if not all, of the criteria mentioned here are
grossly inequitable and are not socially defensible.
For this reason, insurance companies do not
advertise their grounds for accepting or retaining
risks. When known, the exercise of these criteria is
usually met with a degree of bitter resentment at
least equalling any sense of injustice over rating
classifications themselves.®

and John W. Hall, Casualty Insurance, Fourth

8¢. A Kulp
ress, 1968, pp. 377 — 378 and 428.

Edition, Ronald

60

Since no official figures were available, the
estimate of the number of uninsured motorists
shown in table 9 — 10 was prepared. Despite the
rapid increase in rates since 1966, it appears that
the number of uninsured owners as a percent of
total passenger cars registered has dropped slightly
in recent years (see the last column of table 9—10).
Since prior to 1969 the assigned risk plan never
wrote more than 3,266 policies (1965, see table
9 — 7), it is apparent that the assigned risk plan
has not operated in such a way as to keep the
number of uninsured motorists from rising.

C. Conclusions

The existing insurance system clearly fails to
achieve any of the three objectives stated at the
beginning of this chapter. With almost 30 percent
of the population either paying very high
premiums or driving without insurance, protection
is not universally available at reasonable cost. In
addition, many of the criteria used for accepting,
classifying or retaining policyholders are highly
discriminatory and inequitable. The subjectiveness
of the criteria used is apparent from the fact that
many drivers who are forced to pay high-cost,
gssigned risk premiums have no record of accident
involvement or traffic violation. Finally, the
complete rate structure, which now contains 217
basic classifications plus various surcharges, is

?otally presumptive against youthful drivers and it
is not simple.

To a substantial degree, these problems and the
concurrent failure to attain reasonable objectives



Table 9 — 10
Uninsured Motorist Group

Size of Uninsured

No. of Registered Total Car-Years No. of New ;
Year Passengef Cars! Written? Car Sales® Motorist Group*
Number Percent
1969 332,213 251,270 33,360 64,263 19
1968 315,024 244182 29,044 56,320 18
1967 297,766 216,519 24,331 69,082 23
1966 286,836 214,348 23,518 60,729 21
1965 273,559 203,624 22,603 58,634 22
1964 254,249 187,902 20,880 55,907 22
1963 237,422 177,860 16,791 51,167 22

YHawaii State Department of Planning and Economic Development, State of Hawaii Data Book 1970.
2Hawaii Automobile Insurance Plan, Annual Reports of Operations, 1961—1970.

3H«anolulu Chamber of Commerce, Hawaii Facts and Figures.

4Uninsured cars = registered passenger cars — (car-years written + 1/2 new car sales).

arise from the fact that the industry itself is a
“victim” of the system of negligence law within
which insurance must be sold and administered.
Negligence law provides very strong incentives to
avoid selling liability insurance to anyone who
might make a poor defendant in a jury trial or
anyone with a higher-than-average probability of
being involved in an accident. The incentive to
avoid underwriting certain risks leads the industry
to find and legitimize any method that will screen
out such risks or sort them into different categories
of exposure and premium cost, regardless of
whether the criteria used also discriminate in a
larger and socially onerous sense.

The liability coverages which must be offered
under a negligence system, and the inevitable
relationships which these coverages subsequently
create, are also far from ideal. When a policyholder
is involved in a collision with another car, the
insurance company is almost invariably forced to
assume an adversary-antagonist position to the
victims in the other car.? And in those instances in

9me an insurance industry viewpoint, the negligence
system also has the undesirable characteristic of forcing what is
customarily a service industry into a highly unfavorable public
regulations posture, because of its adversary-antagonist role and its

6l

which a policyholder tries to collect on his
uninsured motorist coverage, which is based on
proof of fault, the insurance company
automatically becomes an adversary to its owhn
policyholder. Such a coverage, which automatically
creates antagonism and litigation between a
company and its own policyholder, would be
positively absurd were it not for the seriousness of
the uninsured motorist problem.

In view of the burden which the negligence
system imposes, the logical conclusion is that any
indictment of the way the insurance system works
must also be interpreted as an indictment of the
legal framework. It would probably be najve.
however, to believe that simply reforming the legal
system will automatically guarantee an end to
industry abuses or guarantee achievement of the
previously specified objectives. Any reform
proposal should explicitly address itself to the
problems discussed in this chapter.

lack of enthusiasm for insuring many members of society. It scems
not unlikely that in some instances other insurance business of
salesmen may be affected because of an insured’s unhappy experi-
ence with his automobile insurance.






CHAPTER 10

TRAFFIC SAFETY SYSTEM: EVALUATION

Another objective of the insurance system is to
complement related programs directed at reduction
of both precrash and postcrash traffic accidents
and losses. The purpose of this chapter is to
explore the role of both public and private agencies
and the insurance system in achieving this
objective.

At the national level, the industry through the
Insurance Institute for Highway Safety for some
time has encouraged states and localities to
establish effective programs of driver training and
education. It has instituted limited rate reductions
for graduates of such courses. More recently, it has
begun to take an active role in rectifying both
vehicle and roadway safety problems.

The motor vehicle insurance system has
extensive interactions with traffic law
enforcement. It also relates to medical services for
traffic accident victims by paying for such services,
and it interacts with the vehicle repair industry by
paying a major portion of the State’s auto repair
expenses. The extent of this interaction provides a
basis for examining the performance of Hawaii’s
traffic safety activities and suggesting possible areas
for improvement. This discussion includes the
following topics:

Traffic law enforcement
Highway, vehicle and driver safety
Emergency medical care services
Vehicle repair

Prospects for the future.
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A. Traffic Law Enforcement

This section reviews traffic law enforcement
system in the City and County of Honolulu in
1970. During 1970, more than 15,000 traffic
accidents were reported (see table 10-1).
Underreporting probably increases the number of
actual accidents by an additional 2530 percent.!
Underreporting results from: (1) the $100
exemption provided by law for reporting of
property damage accidents; (2) the disincentive to
report accidents above that threshold because of
“safe driver” penalties for accident involvement;
and (3) nonreporting for single car accidents.

Table 10-1

Disposition of Traffic Accidents
City and County of Honolulu
1970

Percent

Npmber Distribution
Accidents reported 15,137 100.0
Charges made 11,185 73.9
No charges made 1,091 7.2
Cases pending 2,86]{_ 18.9

City and County of Honolulu Police Department Traffic
Violations Bureau.

Source:

kor an informative analysis of the underreporting of traffic
accidents in this country, see National Highway Traftic Safety
Administration, Office of Accident Investigation and Data Analysis
Research Institute, U. S. Department of Transportation, Annual
Report to the Secretary on Accident Investigations and Reporting
Activities, Washington, D. C.: U. S. Government Printing Officc,
« April 1971.



Of all accidents reported in 1970,
approximately 74 percent resulted in formal
charges (see table 10—1). Despite this high rate of
charges being lodged, in general, drivers in
Honolulu do not appear to face a real threat of
license suspension or revocation. More than
three-fourths of all licensed drivers in the State
have three traffic violation points or less, and
license suspensions and revocations in Hawaii
appear to fall far below national averages. The data
below indicate the pattern for Oahu in 1969 and
1970. While the total number of license
suspensions and revocations more than doubled
between 1969 and 1970, such suspensions and
revocations amounted to less than three-tenths of
one percent of all licensed drivers (approximately
420,000). Applying the national average of 3
percent would have resulted in more than 12,000
license suspensions and revocations in 1970.

Total Suspensions Percent of All
Year and Revocations Licensed Drivers
1970 1,125 0.27
1969 545 0.13
Although driver license revocation and

suspension rates are low in contrast to national
values, traffic accident rates are virtually the same:
16 injuries per 1,000 persons.

Citations for drunken drivers on QOahu are
similarly below national averages. In 1970, the
police in Honolulu wrote 307 citations for driving
while intoxicated, one-tenth of one percent of the
307,000 citations written during the period. This
was one-tenth of the national value.

Although Hawaii’s rate of license suspensions
and revocations is low compared to national
values, in those other jurisdictions which have
adopted stricter enforcement policies resulting in
higher driver license suspension rates, it does not
appear that such stricter enforcement policies have
had desired deterrent effects. One jurisdiction,
California, estimates that more than two-thirds of
all drivers with suspended licenses continue to
drive despite severe penalties if apprehended. Thus,
stricter enforcement alone cannot achieve desired
reductions in the accident rate without being
integrated with other accident prevention
activities.
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One of the most constructive aspects of traffic
code enforcement in Hawaii is the fact that the
court sentences guilty drivers to take mandatory
defensive driving courses. The district court in
Honolulu, for example, through the traffic
violations bureau, has control over assessment of
so-called conviction record points and the
administration of defensive driving courses for
offenders. It appears to be the general policy of the
Honolulu district court that drivers with conviction
records aggregating six points or more are required
to take such courses of instruction.

B. Vehicle and Driver Safety

The density of moug/or vehicles in Hawaii is high
by national standards."It has an average of over one
vehicle for every two persons. Further, the level of
injuries in the State has risen to a point which now
equals the national frequency rate average—16 per
1,000 persons. The value of resulting insurance
awards for bodily injury and property damage now
averages well over 25 percent above prevailing
national values. Of related importance is that the
young among Hawaii’s population bear the brunt
of this accident profile. As indicated below, 16
percent of all automobile accident injuries
sustained by the Hawaii population falls on
youngsters between the ages of 15 and 19.

Percent of Total Injured

Age in Traffic Accidents
15-19 16.0
20-64 67.4
Thus, the active highway and driver safety

programs in these problem areas could make
important contributions to the problem of
reducing the level of damage sustained.

1. Highway safety. In 1966, the U. S.
Congress passed the Federal Highway Safety Act.
The purpose of the act is to establish a special
grant-in-aid program to states and major localities
for rationalization and improvement of the
nation’s roadway system. In order to qualify for
federal support under this legislation, the governor
of a state appoints a statewide highway safety
coordinator. The coordinator in turn must work
closely with traffic law enforcement and city and
county government traffic engineering agencies to
develop master programs and plans. The State of



Hawaii has
coordinator.

appointed a highway safety

Viewed in the aggregate, the State currently
spends approximately $12 million on highway
safety as distinct from highway improvements. The
federal contribution is less than 2 percent. The
bulk of the funds are allocated toward crash
prevention. Approximately 70 percent is directed
toward related human factor aspects of traffic
accident prevention and less than 13 percent
toward vehicle related factors. The residual, 17
percent, is applied to postcrash services such as
emergency medical care.

To date, there has been little experience with
evaluation of the program’s effectiveness and
contributions to loss reduction and prevention.
However, the program might address itself to two
problem areas. First, it might attempt to achieve
more integration of traffic accident reporting
systems to make possible better diagnosis of road
conditions and hazards. Second, the State might
initiate some form of follow-up reporting for
manufacturer vehicle recall programs to ascertain
whether motorists have availed themselves of the
opportunity to correct vehicle structural faults.

2. Vehicle safety programs. The State of
Hawaii currently maintains a periodic inspection
program for all registered vehicles. As in many
other jurisdictions, this program is conducted by
licensed, commercially-operated garages and repair
facilities. A more rigorous vehicle inspection
program is conducted by the public utilities
commission for common carrier vehicles. This
program requires semi-annual inspection of such
vehicles licensed by the State.

Every motor vehicle in Hawaii must be
inspected at least once a year and display an
official certificate of inspection.? The inspection
requirement is once every six months for trucks,
tractor-trailers, buses and ambulances, or passenger
cars ten years old and older, and once a year for
other vehicles. The law is administered by local
(county) police departments, except for vehicles

2Standards for passenger car inspection are set out in Hawaii
Highway Safety Coordinator, Standards and Regulations Governing
the Periodic Safety Inspection of Vehicles under 10,000 Pounds
of Gross Weight, Honolulu: October, 1968.

65

under the public utilities commission’s
jurisdiction.? Inspection findings are sent to both
the police department and the vehicle owner for
use in applying for new tags.

Local police departments publish a monthly
“Motor Vehicle Safety Inspection Report,”” which
summarizes data on the number of vehicles found
to be defective and the types of defect found.
Tabulation of 1969 data from monthly vehicle
inspection reports in Honolulu revealed an average
of at least one defect per vehicle inspected.* The
four most frequent types of defect per 100 vehicles
inspected were:

Headlight aim ........... 39.3
Exhaust system ......... 12.6
Tiresandrims ........... 10.6
Service brakes ........... 10.4

Of increasing concern is the rising number of
“recalls” for defects and other unsafe conditions
by auto producers. The recalls affect both Hawaii
and mainland drivers alike. However, neither the
State of Hawaii nor other jurisdictions are able to
check on responses by vehicle owners. This creates
considerable uncertainty as to whether these
defects are, in fact, corrected.

The periodic inspection program in most
jurisdictions does not seem an effective means of
insuring high levels of preventive maintenance to
avoid parts failure and creation of potentially
unsafe conditions. The combination of a periodic
inspection system with a random roadblock system
seems to have more effective results. Random
roadblock inspections of vehicles are used by both
the U. S. Department of Transportation and the
New York State police with some success. In the
case of the U. S. DOT, random vehicle inspections
have been conducted on ICC licensed carriers, with
results indicating extensive defects and poor
vehicle maintenance.

3The public utilities commission has responsibility for
inspection of vehicles of over 10,000 pounds, buses, taxicabs and
ambulances. Approximately 14,844 vehicles fell within its
jurisdiction in 1970. Inspections are made every six months. More
than 134 stations are licensed by the public utilities commission to
conduct such inspections.

4Da.ta were pathered from 26 stations which inspected over
28,535 vehicles. These generated 41,329 defects for an average of
1.4 per vehicle.



The New York State random inspection
program has been applied to both commercial and
private passenger vehicles. The results in general
corroborate the DOT findings that periodic
inspections alone are insufficient to detect
important vehicle malfunctions and low levels of
maintenance. To _upgrade vehicle safety
capabilities, it is suggested that the State of Hawaii
consider adding a random inspéction program.

3. Driver safety. An unfortunate aspect of a
highly mechanized society is that the young pay a
high price for entry into it. Both in the industrial
and motoring environments, the accident profile
by age indicates that the young, inexperienced
driver or worker bears the brunt of serious injuries
and even death.” This fact of our technological

society can be partially mitigated through
provision of fail-safe devices and appropriate
training.

a. Driver education and training. Driver
education programs are provided through three
means other than commercial schools:

The department of education program for
youths of high school age

The mandatory program for drivers cited
for traffic violations, under the auspices of
the district courts

Defensive driving courses given by the local
police department.

The department of education program is
offered after school hours in 32 high schools and
provides 30 hours of classroom instruction and six
hours of instruction behind the wheel. In fiscal
year 1970, it reached 5,700 youths. Since the
course has more applicants than openings, the
prime limitation is money. '

5See National Transportation Safety Board, Special Study on
Youth and Traffic Safety Education (Report Number
NTSB-STS—71-3), Washington, D. C.: U. S. Government Printing
Office; and Jerome B. Gordon, Allan Akman and Michael Brooks,
Industrial Safety Statistics: A Re-Examination, New York: Praeger
Publishers, 1971, pp. 210-212.
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/ The court program is a joint effort by the
traffic violations bureau of the Honolulu district
court and the department of traffic of the City and
County of Honolulu. Drivers cited for traffic
violations are assigned to the program pending final
disposition of the court case. The course consists
of six two-hour sessions of classroom instruction,
movies and manual instruction. About 1,000
persons go through the program every year. Data
on the program indicate that within the first year
after completion of the course only 37 out of the
1,000 plus who participated were cited for a traffic
violation, and only four of these were involved in
accidents.

Defensive driving classes of four two-hour
sessions held in successive weeks are given by the
Honolulu police department. Participation is
voluntary. Attendance is limited by the size of the
staff assigned to the program, three in the summer
of 1971.

b. Possible directions for change in driver
safety. What is required is the provision of driver
training in stages. The first stage may be a

pre-entry preparatory course to acclimate
youngsters. Later, courses could provide a
combination of classroom and on-the-road
experience. Accident avoidance techniques of

driving can and haveé been taught through practices
on so-called “‘skid pads.” The skid pads are closed
courses which simulate the actual occurrence of
such conditions and teach driver trainees how to
correct them. A graduated and comprehensive
driver training program could provide some
increase in the quality of driver behavior. By itself,
however, it will be of only marginal help in
reducing the frequency or severity of accidents.

6The interest of the state legislature is indicated in a joint
resolution (H. R. No. 274) passed during the 1971 session, calling
upon the State highway safety coordinator to make an annual
evaluation of driver education programs in the State. The
coordinator was requested:

To develop measures of the performance records of
graduates of driver education programs;

To comFa:e the performance records of graduates with
those of other drivers and with those of graduates of
programs in other states; and

To analyze the effects of programs on differentials in
insurance premiums charged graduates and nongraduates.



C. Emergency Medical Care Services

The State of Hawaii has taken a lead in the
organization and delivery of emergency medical
care services. While the level of adequacy for the
State and its relative performance is high, there are
nevertheless some gaps. Closure of these gaps could
help reduce postcrash losses. A properly organized
and integrated system of ground and air evacuation
and telecommunications can perform for traffic
accident victims the same life-saving functions that
have kept the level of battle fatalities in Vietnam
relatively low.

1. Current status of emergency care services.
Ambulance service in Hawaii is provided through
the direct services of the state and county
governments or through commercial ambulance
firms under contract with the State department of
health. The injury control branch of the
department of health has responsibility for
coordination and planning of emergency medical
services for the State. Some augmentation of the
system is provided through the resources of
military installations on Oahu, such as U. S. Army
Tripler General Hospital which provides emergency
care to traffic accident victims regardless of
whether they are military dependents.

Limited air evacuation services are provided on
a request basis in some of the rural areas of the
neighbor islands. For example, Hana Medical
Center on Maui will furnish air or helicopter service
to transport emergency cases to the Maui Memorial
Hospital at Wailuku. All 31 hospitals in the State
are equipped with helicopter pads for such a
contingency.

A fairly pervasive telecommunications network
exists to allocate emergency medical care services
on Oahu. Based at the State Maluhia Hospital, a
24-hour dispatcher monitors fire, police and
disaster two-way radio networks. Honolulu’s
private ambulance services have their own
dedicated network and are not part of this
government system.

Performance of the system appears to be
adequate. For the major population centers on
Oahu, ambulance services are situated so as to
reach the scene of an accident within 12 minutes
and deliver an emergency case within a maximum
of one hour. These standards appear to be well met
within the metropolitan area of Honolulu, but they
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are frequently unattained in rural districts of both
Oahu and the neighbor islands.

2. Prospects for improvement. Emergency
care services in Hawaii will need several changes to
overcome present deficiencies and to cope with
considerable demands in the future (see section E).

The following improvements are suggested for
further consideration in this area:

a. The integration of county/state and
commercial ambulance communications networks
should be investigated, with the view towards
making capacity available on call from all sources,
particularly in the case of major accidents and
disasters.

b. Both present hardware and training of
emergency care technicians can be upgraded to
increase life-saving potential. An example would be
the equipping of ambulance units with devices to
communicate with emergency room physicians for
immediate diagnosis and corrective procedures.’

c. Air evacuation techniques seem the most
feasible answer for emergency care in rural areas.
This- could be possibly achieved at no cost to
Hawaii taxpayers by transforming present Army
and Air National Guard units into helicopter
medical evacuation units. The Vietnam war has
demonstrated the high life-saving capabilities of the
air evacuation techniques. There is little reason
why this could not be put to good use for the
benefit of civilian traffic accident victims.

D. Vehicle Repair

In 1970, the insurance industry paid more than
$16 million for repair of property damages in
accident involvements. The average size of claims
for property damage increased by over 27 percent
from $220 to nearly $280 in less than six months
from the end of 1970 to mid-1971.

Motor vehicle repair is a difficult problem both
in Hawaii and on the mainland. As a result of
extensive hearings on the subject in 1969 and
1970, the Senate has recently passed a bill

7A necessary concomitant would be the of

driver/technicians in the use of such electronic devices.

training



sponsored by Senators Hart and Magnuson which
will require the U. S. Department of
Transportation to develop, by 1975, repair
standards for all automobiles sold in this country.®
However, neither the complaints of owners nor the
promise of future legislation will correct current
deficiencies in the State of Hawaii.

1. Nature of repair industry in Hawaii. In
1970, more than 220 establishments employing
1,419 workers received over $20 million for repair
of motor vehicles. Growth in employment has been
rapid, but not fast enough to keep pace with the
level of physical damage. Over the period 1966 to
1970, employment in the repair industry rose by
32 percent. During the same period, major vehicle
accidents in Hawaii rose by more than double that
rate—78 percent. Thus, the ratio of the number of
workers per 1,000 accidents actually dropped by
more than 25 percent from 104 in 1966 to less
than 78 per 1,000 in 1970.

2. Repair cost problems. Changes in the wage
rates are only one factor behind the upward surge in
claims costs. Over the period 1966 to 1970, wages
for repair establishment employees rose by 34
percent, less than the 92 percent increase in the
average claim cost for property damage liability.
The real problem is replacement parts. Most dealers
keep limited supplies of parts in stock, relying
heavily on expensive air freight shipments from the
mainland. The typical transportation cost ranges
from 15 to 17 percent of the part’s value. The
more significant problem is that most vehicle
replacement parts are sold by virtual
monopolies—the auto producers themselves. Thus,
prices for replacement parts are subject to few
competitive pressures and are priced at whatever
the market will bear.

3. Possible solutions. Because Hawaii lacks
sufficient economic market power, the current
pattern of vehicle repair is not likely to change
much. Hope rests primarily on how fast and
effectively the federal government can develop
repair parts utilization standards and control
collision repair prices.

8S. 976; see also U, S. Congress, Senate Subcommittee on
Monopoly and Antitrust, 91st Congress, Hearings on the Motor
Vehicle Repair Industry (Committee Print), Washington, D. C.:
U. S. Government Printing Office.
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E. Prospects for the Future

The traffic safety system in Hawaii will face
greater difficulties during the next decade. Table
10—2 shows that by 1980, the number of vehicles is
expected to increase by over 80 percent, and dam-
aged vehicles will more than double the current level
of 44,000. The number of injured victims will be
more than double the present level to over 30,000.
Together, the combined effects of heightened phys-
ical damage and injuries will result in over 22,000
claims for traffic accident compensation. The
by-products of this scenario are equally appalling:
over 25,000 traffic violations and 12,000
convictions, and filing of more than 2,000 tort
actions for recovery of accident losses if the
current insurance system continues. Health care
costs will rise as a result of increased utilization of
emergency and restorative care facilities. Vehicle
repair costs may run as high as $700 per claim,
given current growth trends. In view of these
projections, the question is what courses of action
can contribute to effective accident loss reduction
objectives.

Table 10-2

Projections of Motor Vehicles and
Accident Involvements
State of Hawaii

1970 1980

Motor vehicle registrationl . . .. 400,000 720,000
Motor vehicle miles of travel

(in millions)! . ........... 3,500,000 6,500,000
Damaged cars2 .. ........ 44,000 95,000
Injured personsZ . ... ... .. 12,000 30,000

(5\?]_'.10115) .............. (3,100) (7,500)

(visible) . oo (3,600) (9,000)
Claims arising from injuries3 9,000 22,500

1Based on a 10 percent annual compound growth rate,
derived from 1960 to 1970 data series.

2Ba.secl on a 12 percent annual compound growth rate,
derived from 1960 to 1970 data series.

3Based on a 14 percent annual compound growth rate,
derived from 1960 to 1970 data series.

Undoubtedly, mass transportation in Honolulu
could alleviate some of the problems. Further,
rationalization of the traffic system to mitigate the



possibility of crash involvement would also help.
Safer car structures and vehicle design could reduce
both the extensive amount of physical damage and
bodily injury. Air evacuation techniques borrowed
from the military could enhance the life-saving
properties of the State’s emergency care system.
Similarly, ground-based systems with remote
telecommunications could work in concert with
such a means. Lastly, driver training of a more
refined and graded nature tied into the licensing
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system might also affect reductions in the severity
and occurrence of vehicle accidents and losses.

At present, these elements in the traffic safety
system do not operate in concert with one another,
nor are they managed as part of an integrated
system. The best way to control insurance costs is
to prevent accident losses from occurring. The year
1980 is not far away, and plans for avoidance of
serious difficulties must be developed quickly.






PART IV
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CHAPTER 11

OVERVIEW AND SUMMARY OF ANALYSIS

The principal objective of Part IV is to
formulate the essentials of major motor vehicle
insurance reform plans and analyze their
comparative advantages, costs and social impacts.

A. Scope and Content of Part IV

Design of specific reform plans is the subject of
chapters 12 and 13. Important reform proposals by
scholars, trade associations and others, as well as
operating reform programs, are reviewed in chapter
12. Specific provisions of these alternate
approaches are examined. Candidate reform plans
which together cover all major directions of reform
that have been advocated are delineated in chapter
13. A quantitative analysis of the impacts of these
alternatives is presented in chapters 14 and 15. The
effect of reforms on the cost of insurance is
analyzed in chapter 14. Impacts on the insurance
industry, attorneys, and state government program
costs arc analyzed in chapter 15.

B. Summary of Analysis

1. Cost of insurance. The effect of various
reforms on insurance cost is stated as reductions
from current 1971 premiums charged by stock
carriers, who_account for 65 — 70 percent of all
automobile insurance sold in Hawaii. Individual
effects of five major reform proposals are
summarized here. Combined effects are, of course,
greater.!

lThe effects are not additive; see chapter 14 and appendix D for
details.
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a. Complete no-fault: Conversion to a
complete no-fault program should produce
premium savings of 20 to 23 percent after
deduction for statutory social insurance
and voluntary private accident and health
insurance.

b. Modified tort liability: This system could
produce savings estimated at about 10
percent, achieved through greater
efficiencies and the deduction of other
sources of compensation.

c. Partial no-fault: A partial no-fault plan
with a §$10,000 tort liability exemption
would probably produce almost the same
savings as a complete no-fault plan.

d. Exclusive state fund: Creation of a
monopolistic state fund as the sole provider

of motor vehicle loss protection is
estimated to reduce insurance costs by 29
percent.

e. Mass merchandising: Group sales of auto
insurance will save the average consumer
close to 15 percent for the existing tort
liability system and all reform proposals.

Table 11—1 summarizes the effect of these
reductions on three reform proposals for a range of
premiums paid by the majority of Hawaii
motorists. Premiums for individual policies are
shown in columns 2 — 4, and group premiums are
shown in columns 5 — 7.



Table 11-1

Effect of Selected Reform Alternatives on
Premiums for Motor Vehicle Insurance Coverage

Individual Sales Group Sales
Complete No-Fault System| Complete No-Fault System

Present Modified Modified
Premium Level Tort Tort Tort

Liability Liability Private State Liability Private State

System System Insurers Fund System Insurers Fund

(1) 2) (3) 4) (3) 6) (7

High premium $270 $243 $216 $154 $207 $184 $131
Average premium 204 184 163 116 156 139 99
Low premium 150 135 120 86 115 102 73

1

2. Impacts of reform plans. The analysis of
chapter 15 revealed the following with regard to

the

a.

b.

c.

insurance industry, agents, attorneys and
others.

Insurance industry: The combined effect of
reducing rates, adopting compulsory
insurance, and introducing group
merchandising would reduce aggregate
1970 premium income by $3.2 million, or
5.8 percent.

Insurance agents: Reductions in rates
reduce the commission income of agents
proportionately. Compulsory insurance
increases commission income by increasing
the volume of business. Mass marketing
has by far the greatest and most
disproportionate impact. The most severe
effect on agents would come from a
compulsory no-fault plan with group sales:
cn an average, agents would lose about
$2,100 each, or 16 percent of their gross
income.

Legal profession: Under a complete
no-fault plan, the aggregate income of
attorneys from motor tort cases could fall
by as much as $1.6 million per year, or
$21,000 — $32,000 for the estimated 50 —
75 firms specializing in auto tort cases. This
is a loss of 90 percent of the estimated
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Total premiums collected in 1970 divided by number of car-years of insurance in force.

$24,000 — $36,000 per year that these
firms currently receive from settlements of
such cases.

Health insurance: Hawaili motorists now
have extensive coverage for health care, far
exceeding the national average. Direct,
annual medical costs arising from
automobile accidents are almost $2 million.
If these costs were paid only by health
insurance plans, the result would be a

substantial savings to auto insurance
purchasers.
Disability income: Most automobile

insurance reform plans eliminate duplicate
payments from workmen’s compensation
and temporary disability insurance by
relying on auto insurance only for excess
payments. Eliminating duplicate payments
from these sources would result in a
combined annual savings of almost $1
million.

State insurance taxes. Under a private
no-fault plan, state revenues from the 3.8
percent gross premium tax would decline
about $200,000. Under a state fund, they
would decline by over $550,000.

State expenditures: (1) Court costs related
to motor vehicle cases are already minimal;



hence, reduction or elimination of those
few cases that do go to court will not
appreciably affect state expenditures in the
courts. (2) In the event the legislature
creates an exclusive state insurance fund,
only an initial appropriation for startup
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expense would be required. An initial
appropriation for reserve requirements
would not be necessary because premium
payments by consumers would provide
more than ample loss reserves and
operating revenues.






CHAPTER 12

ISSUES AND ALTERNATIVE SOLUTIONS

To provide a proper foundation for selection of
an optimal motor vehicle insurance program, this
chapter reviews solutions developed by many
experts in government and private industry. They
furnish a pertinent source for the design of
alternative programs most likely to achieve an
improvement in the current system for
compensating auto accident losses in Hawaii.

A. Reform Solutions — A Summary

The evaluation of Hawaii’s motor vehicle in-
surance system raises issues which are neither
new nor isolated. The evaluation reflects the
difficulties which a traditional tort liability system
encounters in attempting to provide efficient and
effective loss protection to accident victims. Forty
years ago, the pioneer Columbia Report displayed
similar evidence and developed a proposal to
guarantee compensation through establishment of
a system of direct reimbursement of auto accident
losses. Within the past decade, reform of motor
vehicle insurance has had an active renaissance as
the traffic accident problem has become more
acute and the consumer movement more vocal.

Probably no study has generated so much
activity as the work of Professors Robert Keeton
and Jeffrey O’Connell, Basic Protection for the
Traffic Victim.! The product of a lengthy and
scholarly research effort sponsored by the Harvard

! published by Cambridge: Harvard University Press, 1965.
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Law School, it has forced the insurance industry,
government officials and lawyers to debate the
problems which confront motor vehicle accident
victims. This has led to the generation of more
than three dozen specific proposals and over 1000
individual pieces of proposed state and federal
legislation.

Virtually all reform proposals include some
form of direct reimbursement for many of the
tangible losses from traffic accidents; e.g., medical
and hospitalization expenses, wage loss or
replacement services. They differ in terms of the
extent to which they bar recovery of losses
through tort action. A number of plans establish a
dollar level for accident losses below which a
victim is precluded from seeking redress through
tort action. Others eliminate tort recovery for
motor vehicle accident losses entirely. Certain
kinds of losses recovered under existing tort law,
such as general damages, are limited or replaced in
part by formulas.

In terms of a motor vehicle owner’s
pocketbook, most reform plans are designed to
lower the cost of insurance significantly. In
addition to changing the traditional form of
recovery, other proposals seek to introduce more
efficient marketing arrangements such as group
merchandising or expanded use of other efficient
sources of compensation such as accident and
health insurance.

Two operating programs limit the private sale
of automobile insurance. Programs in the
Commonwealth of Puerto Rico and the Province of
Saskatchewan sell coverages and manage claims



through government-owned corporations or
authorities. Lastly, some proposals would make the
present system of voluntary liability insurance
more effective by establishing a fund from which
victims of hit-and-run or uninsured drivers can
recover losses. Seven states have already created
such funds.

B. A Comparative Analysis of Reform Plans

This section outlines the distinguishing aspects
of major reform proposals generated by experts in
the insurance industry, by Professors Keeton and
O’Connell, and by leaders in government. Two
other widely discussed proposals, those of the
Insurance Company of North America and the
National Association of Independent Insurers are
included in section C in connection with reforms
enacted by the states of Delaware and Illinois in
1971. Six plans are reviewed in this section:

Modified Tort Liability
Cotter Plan?

American Mutual Insurance Alliance
(AMIA) Plan

Partial No-Fault

Keeton-O’Connell — Basic Protection
Plan

Complete No-Fault

U. S. Senate Bill 945 — Uniform Motor
Vehicle Insurance Act

American Insurance Association (AIA)

Plan
Plan of the New York Insurance
Department.

1. Modified tort liability. The Cotter plan and
the AMIA proposal are typical of reforms that
would preserve the structure of a tort recovery
system for auto accident losses but would improve
its efficiency by superimposing direct limited

2;’\ian-n:d after William Cotter, who was Commissioner of
Insurance in Connecticut when he advanced his plan (now a member
of the U. S. House of Representatives).
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compensation of certain losses without watting for
a determination of fault. Essentially these plans
expand the use of ordinary medical payments
insurance to include compensation for wage losses
and other expenses arising from an auto accident.
After making a payment, the insurer is given a right
to seek reimbursement from any party responsible
for the loss, either through court action or through
settlement with the negligent party’s liability
insurer.

Both plans would operate within the usual
financial responsibility system which requires
proof of insurance only after a driver has been
involved in an accident, has not paid a judgment
arising out of an accident, or has been convicted of
a serious traffic offense.®> All policies would be
required to provide limited medical and income
loss coverage.

To improve the efficiency of the tort liability
system, both plans recommend adoption of a rule
of comparative negligence, a limitation on recovery
for pain and suffering, and strict regulation of
contingent fees. The plans differ only in minor
details and have been introduced in most states
holding legislative sessions during 1971.4 The
AMIA proposal contains a number of provisions
not found in the original Cotter plan:
encouragement of advance payment procedures by
insurers prior to trial or settlement, limitations on
the cancellability of auto insurance, and arbitration
for claims below a certain dollar value.’

Neither plan addresses the problems of the
uninsured motorist or the driver who cannot
purchase insurance except at high cost. In fact, the
only advantage to be gained from enactment of
this form of auto insurance coverage is the
guarantee of limited payment for those who
choose to purchase insurance at all. Uninsured
motorist coverage would continue to be offered to
policyholders, and an assigned risk plan would be
maintained to insure those who are unable to
obtain standard policies.

3Financ ial responsibility laws are discussed in appendix F.

4Vatiations of these plans were adopted in Minnesota and
Oregon in 1971,

547 Journal of American Insurance 2 (March 1971) pp. 1-6.



In all respects, the Cotter plan and the AMIA
proposal represent a minimum reform of the tort
liability system. The most significant changes
would be regulation of contingent fees and a
statutory formula for claims involving pain and
suffering. Although these proposals might result in
a more equitable distribution of compensation
among some victims, they would not significantly
improve conditions in any state facing a serious
auto insurance problem.

The AMIA has conducted much research on
the cost of operating either a modified tort liability
system or a no-fault program. As a result of its
study, the association feels that cost savings
predicted by supporters of no-fault reform are
somewhat optimistic. Arguing that the bulk of the
premium dollar is allocated to repair of damaged
vehicles, the association recommends greater effort
in developing automobile crash absorbing
capability rather than abandoning a fault system of
recovery. Significant savings will not be possible,
according to AMIA, until vehicle damage costs are
reduced.

Because of sizable discrepancies in savings
estimates arising from the AMIA studies and from
research generated by the American Insurance
Association, both reports have been taken into
account in developing relevant data on the cost of
reforming the current system in Hawaii.

2. Partial no-fault. The most discussed partial
no-fault plan is the Keeton-O’Connell Basic
Protection Plan.” This plan would require all
vehicle owners to purchase no-fault accident
insurance from a private carrier covering net
economic losses up to $10,000. The plan exempts
all insured owners and drivers from tort liability up
to a limit of $10,000 actual loss and $5,000 pain
and suffering loss. Above these limits the insured is
subject to civil suit. Claims which for one or more
reasons are not compensable under the plan (e.g.,
hit-and-run accidents, unregistered vehicles) are
assigned to insurers under a mutually acceptable,
inter-insurer arrangement.

6111‘ Hawaii, the cost of automobile repair accounts for
approximately half of all insurance company payments. For details,
see appendix C, tables 1 — 3.

7Keeton and O’Connell, op. cit. pp. 189—-219.
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The victim’s net economic loss is computed by
deducting other available insurance sources such as
workmen’s compensation or health insurance. In
addition, the insured is required to purchase
ordinary liability insurance with limits of $15,000
per person up to $30,000 per accident, applicable
to personal injury only.® Pain and suffering
coverage must be offered by the insurer but may
be rejected.

With respect to vehicle damage, three options
are offered. First, the owner may choose not to
purchase any insurance. The second is a “non-fault
option” similar to ordinary collision coverage
which pays the insured for damages to his own car
regardless of fault but allows no subrogation rights
in the event damage is caused by collision with a
similarly insured vehicle. The third option, called
the “liability option,” pays the insured for vehicle
damage only if he can show that another driver was
at fault. Again, no subrogation is allowed against a
similarly insured driver.

Although the Keeton-O’Connell plan would
meet some problems left unsolved by proposals
based on a modification of the tort liability
system, it is open to criticism on grounds of its
complexity. The “triple option” vehicle damage
provision, for example, might be difficult to
explain to an average motorist and will place the
vehicle owner in an adversary position with his
own insurance company every time the fault of
another driver is made a prerequisite to recovery.’
Recently, its authors have expanded the “triple
option™ concept to bodily injury coverage above
the minimum no-fault limit. The latest version
would allow a motorist to purchase excess
protection payable either directly (no-fault) or on
establishing that another driver was responsible for
the excess losses (liability option). Still another

. 8Other variations of the plan would make this added liability
insurance optional, or would offer excess no-fault benefits.

9Rtu::ent versions of the basic protection plan appear to preserve
more of the fault system than they abolish. The authors claim that
the “fault option™ is nothing more than an adaptation of ordinary
uninsured motorist coverage, which reimburses an owner only when
he shows that the damage was caused through negligence of an
uninsured driver. This form of insurance automatically places the
victim in a position of conflict with his own insurance company. In
order to recover his losses, he is required to conduct a mock trial for
negligence. This principle is inconsistent with the framework of a
compulsory no-fault program.



version would make the entire no-fault program
voluntary, conferring tort immunity on insured
drivers and compensating all others on a liability
basis through an intermediate public insurance
fund.

3. Complete no-fault proposals. The last
group of proposals recommend a complete system
of direct compensation and discontinuation of tort
recovery in the area of automobile accident law. U.
S. Senate Bill 945 establishing a Uniform Motor
Vehicle Insurance Act, the plan of the American
Insurance Association, including the Minnesota
variation developed by State Senator Jack Davies,
and the plan of the New York Insurance
Department are the major proposals in this
category.

a. U. S. Senate Bill 945, Uniform Motor
Vehicle Insurance Act. The federal proposal
introduced by Senators Philip Hart and Warren
Magnuson early in 1971 calls for compulsory first-
party compensation of all auto accident victims
regardless of fault. Once a partial no-fault plan, this
measure has been amended by the Senate
Commerce Committee to eliminate anar possibility
of recovery through negligence suits.!® The act, if
adopted, would require every owner of a motor
vehicle in the United States to purchase direct,
first-party insurance as a prerequisite to
registration of the vehicle in any state or territory.

Payments are made secondary to recovery from
any public or private health insurance unless such
insurance expressly provides that its benefits are
not payable for automobile accidents. The policy is
required to pay for all property damage except
damage to a “motor vehicle in use. 1" Collision
coverage for damage to a person’s own vehicle
would be optional. There is no requirement for
additional compensation in cases of permanent
injuries, but insurers would be required to offer

10Committee Print No. 1 (July 1971) of S. 945 incorporates
changes designed to provide maximum first-party no-fault
compensation to accident victims. The owner and operator of an
insured vehicle are exempt from liability in tort for damages of any
nature arising out of a motor vehicle accident, except that a person
engaging in criminal conduct at the time of the accident will be
strictly liable for noneconomic losses if his conduct caused the
accident.

11Damage to a parked vehicle would be compensated.
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excess coverages, including compensation for pain
and suffering.

An assigned claims plan to process uninsured
claims, financed by an assessment against premium
volume for each insurer, is provided. An insurer
making payments under the assigned claims plan is
subrogated to any rights the victim may have
against the owner or operator of an uninsured
motor vehicle. Other provisions restrict attorney
contingent fees to 25 percent in any suit against an
insurer, require adoption of a uniform statistical
plan for maintaining loss records, restrict the
number of risk categories and rating territories, and
prohibit the pooling of loss experience by insurers.

The Hart-Magnuson proposal is generally
opposed by those who believe that reform of the
automobile insurance system should be instituted
gradually on a state-by-state basis. In addition,
some believe that control of the auto insurance
industry at the federal level would obstruct the
ability of state governments to initiate
modifications of reform measures to conform with
the accumulation of experience within a state. This
position was taken by the Department of
Transportation in its report to Congress on the
status of motor vehicle crash loss compensation in
the United States, with the proviso that a failure of
the states to act within a reasonable time would
justify federal intervention.!?

b. AIA plan. The plan of the American
Insurance Association,!?® which contemplates
state-by-state enactment, proposes a compulsory
program of compensation for all economic losses
suffered as a result of an automobile accident. This
insurance constitutes the primary source of
recovery for victims of automobile accidents and
therefore other insurance payments are not taken
into account in determining the claimant’s net
economic losses.

Coverage is unlimited; however, work loss
benefits would be subject to a maximum payment
of $750 per month. There is no recovery for pain

12U. S. Department of Transportation, Motor Vehicle Crash
Losses and eir Compensation, Washington, D. C.: U. 8
Government Printing Office, March 1971.

13America.n Insurance Association, “Report of the Committee
to Evaluate the Keeton-O’Connell Plan,” New York: 1968.



and suffering. Regarding property damage, the AIA
plan includes protection for loss or damage to
property other than automobiles and their
contents. Since tort liability is abolished, drivers
assume the risk of damage to their own vehicles,
but standard collision coverage is made available.

Complete tort immunity for injuries arising out
of automobile use is conferred on persons covered
by the plan. Uninsured drivers or drivers who do
not maintain the required protection forfeit their
immunity. Other characteristics of the plan are:

(1) Strict liability for reimbursement on
commercial vehicles for injury suffered in
smaller passenger vehicles.

(2) Residual liability insurance to protect the
driver against tort claims occurring outside
the state enacting the plan.

(3) Coverage also pays losses suffered by the
insured, his family, passengers and
pedestrians in an accident occurring while
the insured or a member of his family is
driving out of state.

(4) Uninsured losses are paid by an assigned
claims plan.

One variation of the AIA plan receiving
considerable attention is the Minnesota-Davies
proposal introduced in Hawaii in the 1971
legislative session. This plan duplicates all basic
elements of the AIA model except (1) tort liability
for gross negligence is retained and made
uninsurable and (2) a schedule of benefits is
provided in cases involving serious impairment or
disfigurement.

c. Plan of the New York Insurance
Department. In 1970 the New York Insurance
Department published its recommendations

following an intensive research effort.!4 This
report, embodying what is generally termed the
“Rockefeller-Stewart Plan,” calls for New York to
adopt a complete no-fault insurance system.

1“Stale of New York Insurance Department, Automobile
Insurance — For Whose Benefit? 1970.

The plan would require purchase of first-party,
no-fault insurance by all persons registering a
motor vehicle in the state. Basic personal injury
benefits under the plan are unlimited. All medical
expenses would be paid along with lost wages
(subject to a reduction based on federal income tax
scales), cost of replacement services, rehabilitation
costs and miscellaneous out-of-pocket expenses.
No additional compensation for permanent injuries
is provided. The plan recommends a modification
of the state’s unsatisfied claim and judgment fund
to accommodate payment of first-party benefits to
victims of uninsured drivers and unregistered or
stolen vehicles.

Compensation for property damage is divided
into two classes: (1) automobile damage—ordinary
collision coverage would be optional; and (2) other
property—all other property damage would be
compensated, with no limit on the amount
recoverable. Other features of the New York plan
are:

Strict liability is imposed on owners of
commercial vehicles for all losses sustained
by victims of an accident involving such
vehicles, regardless of fault and regardless
of the existence of first-party insurance
covering the victim. In such cases the
victim claims from his own carrier, but
losses are then shifted to the insurance
carrier of the commercial vehicle.

Special cost burdens are imposed on some
categories of drivers such as drunk or
drugged drivers, drivers in the course of
committing a felony and drivers who
intentionally cause accidents. These drivers
would be strictly liable for damages and
injuries. In an accident involving a driver in
any of these categories, the victims would
be able to recover compensation from a
vehicle owner’s insurer. The paying insurer
could then claim reimbursement from the
strictly liable driver or his insurer.

Except for cases involving death, the plan
abolishes liability for negligence arising out of the
operation of a motor vehicle for all owners
carrying the required first-party insurance. The



Table 12 — 1

Summary Features of Reform Jurisdiction Plans

Modified Tort Liability Partial No-Fault Exclusive Fund
Illinois Delaware Massachusetts Florida Puerto Rico Saskatchewan
First-Party Benefits
Features
Medical expenses $2000 per person  $10,000 per $2000 per person  $5000 maximum  Unlimited $2000 per person
and rehabilitation person
Income loss of 85 percent up $20,000 per 75 percent 85 percent 50 percent $25/week plus
wage earners to $150/week accident $3900 maximum  disability benefits
Payments to others $12/day $12/day Scheduled death
benefits
Other Optional cata- $2000 funeral $1000 funeral $500 funeral $300 funeral
strophic loss expenses expenses expenses expenses
Collateral insurance Workmen’s No Workmen’s Workmen’s All No
deducted compensation compensation compensation
Other Features
Tort liability Nol Nol Up to $2000 Up to $5000 Up to $2000 No
abolished bodily injury bodily injury bodily injury
Compulsory No $25,000 $20,000 No No $30,000
liability insurance
Pain and suffering Limited Unlimited Limited Limited Excess over Unlimited
tort recovery $1000
Damage to owner’s Tort recovery, Tort recovery, Tort recovery, Triple option Not covered Tort recovery,
vehicle collision optional ~mandatory collision optional  tort recovery collision optional
collision over $550 loss

1First—party insurance coverage subrogated to rights of victim.

2Tort recovery under all plans for non-vehicular property damage.

exception for death cases is required by the New
York constitution which prohibits impairment of
the right to recover for wrongful death. However,
the report recommends that the state constitution
be appropriately amended so that a total abolition
of negligence might be achieved. Until that time, of
course, insurance against liability for wrongful
death would be available as an option under the
existing plan.
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C. Reform Jurisdictions

This section describes the reform plans actually
operating in several jurisdictions.!® Table 12 —1

15In 1969, Oregon created a special state fund to provide
compensation for indigent victims of automobile accidents. In 1971,
Oregon also adopted a law requiring certain medical payments
insurance in every motor vehicle liability policy issued in the state.



summarizes their basic provisions. The jurisdictions
reviewed in this section are:

Modified Tort Liability

[Mlinois
Delaware

Partial No-Fault

Massachusetts
Florida

Exclusive Government Funds

Puerto Rico
Saskatchewan

1. Modified tort liability. Illinois and
Delaware enacted motor vehicle insurance reform
measures during 1971. These reforms are based
primarily on the expansion of (first-party
automobile accident insurance and retention of the
framework of a tort liability recovery system. To
prevent double recovery by accident victims,each
plan requires any tort claim to be reduced by the
amount received under first-party insurance with
first-party insurers retaining the right of
subrogation to recover amounts which they have
advanced. The Delaware plan draws on a proposal
developed by the Insurance Company of North
America while the Illinois statute is based on the
Dual Protection Plan of the National Association
of Independent Insurers.

Despite its formidable length, the Illinois
statute represents a moderate reform of the
prevailing tort liability system and largely duplicates
proposals similar in scope to the Cotter plan
discussed above. Property damage is not covered,
and to the extent that the system remains under
the control of a financial responsibility law, it does
not resolve problems connected with high-risk or
uninsured drivers. The principal cost saving
potential of the plan lies in the statutory formula
for recovery of intangible or pain and suffering
losses.

The Delaware program, on the other hand, is
compulsory and on that basis will help alleviate the
uninsured motorist problem. In addition, both
vehicle collision and property damage liability
insurance is required in every policy issued in the
state. The Insurance Company of North America,

83

originator of the plan, candidly admits that savings
under such a program cannot be precisely
determined, but since the plan requires victims to
exhaust the required first-party insurance benefits
before resorting to court action,some reduction in
insurance and legal costs can be anticipated.

a. Illinois. Beginning January 1, 1972, in
addition to regular liability insurance, every
automobile insurance policy issued in Illinois must
provide direct medical compensation up to $2,000
and income loss up to $6,000. In addition, every
insurer must offer catastrophic injury protection in
the amount of $50,000 per person up to $100,000
per accident, for payment of any expenses in
excess of the minimum mandatory protection.!®

The new law requires uninsured motorist
protection in every automobile insurance policy
except where the insured has purchased the excess
catastrophic harm coverage. Duplicate recovery
under other applicable automobile insurance
policies is prevented, but benefits must be paid
regardless of all collateral sources, except
workmen’s compensation.!? Periodic payments are
required as loss accrues. Any insurer of a
potentially liable party is authorized to offer
advance payments to a plaintiff or claimant,and
such payment is not to be construed as an
admission of liability. This applies to property
damage as well as bodily injury liability.

In any tort action arising from an automobile
accident, recovery for pain and suffering may not
exceed 50 percent of medical expenses if such
expenses are less than $500, or 100 percent of such
expenses if they are over $500.!8 Other provisions

16In the event of death, a survivor’s benefit equal to 85 percent

of the average weekly income of the deceased during the 52-week

geriod immediately preceding the accident, subject to a limit of

150 per week for a term of 260 weeks, must be offered to a

surviving spouse or, if none, then to the surviving children until age
21 or until marriage.

171n any tort action or arbitration proceeding, injured victims
must disclose amounts received under the first-party coverage. This
amount is then deducted from any award or paid to any first-party
payer, who retains a right of action for damages against the
responsible party.

18This. limitation does not apply in cases of death,
dismemberment, permanent or partial disability or permancnt
serious disfigurement.



of the new law require arbitration of claims under
$3,000.1°

b. Delaware. Effective January 1, 1972,
Delaware will initiate a plan of compulsory motor
vehicle liability insurance with mandatory
first-party coverage for certain accident losses.2?
The new program will prohibit operation of a
motor vehicle unless the owner procures insurance
with the following minimum coverage:

(1) Insurance against tort liability for bodily
injury, death or property damage arising
out of operation of a vehicle in the amount
of at least $25,000 for any one accident.

(2) First-party compensation for all medical
expenses, lost wages, costs of replacement
services and funeral expenses.
Compensation is limited to $10,000 per
person, up to $20,000 per accident.

(3) First-party compensation for property
damage other than damage to vehicles of at
least $5,000.

(4) Collision insurance on the owner’s motor
vehicle not to exceed the actual cash value,
including a maximum of $300 for loss of
the vehicle’s use, with allowable
deductibles.

Insurers paying losses under this coverage are
subrogated to the rights of the claimant to the extent
of amounts actually paid, and may recover those
amounts from the negligent party or his insurer.
Any claimant may bring an action against the
responsible party to recover all damages not
compensated by the plan, including intangible
losses.

No exemption from civil liability is provided,
and no limitation on the amount recoverable for
pain and suffering is established. However,
compensation that is available from the victim’s

19An insurer may exclude payment of benefits in any case of
(1) self-inflicted injury, (2) drunk or drugged glzjving, (3) driving
after a license suspension or revocation, (4) driving in a race, (5)
commission of a felony or eluding a police officer and (6) riding in a
vehicle known to be stolen.

2041, B. 270 (1971).
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own insurance cannot be introduced into evidence
as part of his losses.

2. Partial no-fault programs. Reforms enacted
by Massachusetts in 1970 and Florida in 1971
establish a partial no-fault automobile accident
compensation program in those states.

a. Massachusetts. In 1970, the Massachusetts
legislature enacted a partial first-party automobile
accident reparations plan called Personal Injury
Protection (PIP) as an adjunct to its long standing
compulsory liability insurance requirements. !
This plan requires every liability policy issued to a
motor vehicle registered in Massachusetts to
include PIP benefits. These first-party benefits
protect the insured from loss incurred as a result of
an automobile accident, subject to a maximum
payment of $2,000 per person.??

All persons covered by PIP benefits are
declared exempt from tort liability up to $2,000
for death or injury to any other person similarly
protected under the program. However, the paying
company may claim reimbursement from the
insurer of an otherwise negligent driver pursuant to
the inter-insurer arbitration provisions of the
General Laws. Benefits are also payable for
accidents occurring outside the state, but in any
suit against a negligent nonresident driver, the
judgment will be reduced to the extent of recovery
under the plan. An insurance company paying PIP
benefits is subrogated to the rights of the claimant
against an uninsured driver and may sue a negligent
driver for recovery of amounts paid to the
claimant.

Recovery for pain and suffering in an action
arising out of a motor vehicle accident is allowed
only if actual losses exceed $500, or in cases of
death, complete or partial loss of a body member,
permanent and serious disfi%urement, loss of sight
or hearing, or any fracture.?

21G. L. chapter 670, sections 1—11, approved August 13, 1970.
Clogrﬂi)tutiona]ity upheld in Pinnick v. Cleary, 271 N.E. 2d 592
(1971).

2:,'Massachusetts has recently amended the plan to extend tort
exemption for property damage to automobiles.

23No benefits are payable to drunk or drugged drivers, drivers
committing a felony or evading a police officer, or for intentionally
inflicted injuries.



Other features of the Massachusetts plan
include:

An assigned claims plan

A merit rating plan with premium
surcharges for certain traffic convictions
and discounts for accident-free driving

Automatic renewal of automobile
insurance policies for persons over age 65,
except for fraud, nonpayment of premium,
or conviction for drunk or drugged driving.

In the first several months of the plan’s
operation, experience in Massachusetts has revealed
a substantial decline in claims frequency for bodily
injury (estimates range from 50 to 70 percent) and
a 10 percent increase in property damage claims.
No precise determination as to the causes of these
rather unusual frequency variations has yet been
made. The best opinion is that previously inflated
bodily injury claims made for the sole purpose of
recovering property damage are now prevented as a
result of the mandatory first-party medical
coverage. This is entirely reasonable, since the
compulsory insurance law did not require property
damage liability coverage. Insurance premiums for
the coverages affected by the new law have been
reduced by an estimated 15 percent.

b. Florida. On January 1, 1972, Florida will
begin implementation of the Automobile
Reparations Reform Act approved in 1971.24 This
law mandates a minimum 15 percent reduction
over 1971 premium charges. The plan requires all
owners of motor vehicles registered in Florida to
maintain a policy of insurance which provides
first-party coverages up to $5,000, Spayable
regardless of recovery from other sources.?

All persons covered by such insurance are
declared exempt from tort liability up to the first
$5,000 of economic losses suffered by the victim.
No person may recover damages for pain and
suffering unless medical expenses exceed $1,000 or

245ession Laws 1971, chapter 71252 (H. B. 1821).

25An exception is that workmen’s compensation payments
must be credited against amounts claimed from the insurer. An
insurer may cxclude benefits in cases of unauthorized use of the
insured vehicle, conviction for drunk or drugged driving or driving
while committing a felony, and intentional, self-inflicted injury.
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unless the injury consists of permanent
disfigurement, certain fractures, loss of a body
member, permanent injury within reasonable
medical probability, permanent loss of a bodily
function, or death.

Like the Keeton-O’Connell plan discussed
earlier, the vehicle owner is given three choices as
to vehicle damage insurance: (1) he can omit
insurance entirely; (2) he can purchase “full
coverage” providing compensation without regard
to fault, as in the case of ordinary collision
insurance; or (3) he can purchase “basic coverage”
which limits payment for vehicle damage to cases
where ~the damage was caused by the fault of
another driver.

However, if an owner has elected not to
purchase any vehicle damage insurance, he may,
notwithstanding any exemption from liability, sue
a negligent driver, but only if his damage exceeds
$550. In addition, the insurer of an owner who has
purchased vehicle damage insurance of either type
is given the right, if damages are in excess of $550,
to recover the amounts paid to its insured from the
insurer of any negligent driver.2® Disputes between
insurers are to be resolved by arbitration.

3. Exclusive government funds. Puerto Rico
and Saskatchewan currently provide motor vehicle
insurance protection through government funds.
The Puerto Rican system went into effect in 1968;
the Saskatchewan program has been in existence
over 25 years.

a. Puerto Rico. In January 1970, Puerto Rico
began operation of a plan of compulsory
first-party, government-administered compensation
for automobile accident victims.2” The
Automobile Accident Compensation
Administration (ACAA) administers the 8program.
Benefits payable to accident victims are:?

261*«]011-vehicle property damage is compensable through liability
based on negligence and is not affected by the new law.

27Law 138 (1969).

28Benefits provided by the plan are not payable in cases of (1)
self-inflicted injury, (2) unauthorized use of the motor vehicle, (3)
participation in an automiobile race, (4) commission of a felony and
(5) drunk or drugged driving. Payments will be made to victims of
such drivers wherever applicable, but the ACAA will be entitled to
indemnification from the driver for any expenses incurred in
connection with the accident and is given a lien on any judgment
obtained against him.



Medical payments and cost of

rehabilitation, without limit

Death benefit — limited funeral expenses
and a survivor’s benefit of $5,000 for each
primary dependent (surviving spouse),
$1,000 for each secondary dependent
(parents) and a maximum of §2,500 to
each child of the victim under age 21

Disfigurement — a schedule of payments is
provided for cases involving permanent
disfigurement ranging from $2,500 to
$5,000

Lost wages — 50 percent of lost wages
subject to a maximum of $50 weekly for
the first 52 weeks and $25 weekly for one
year thereafter. This benefit is payable if
the victim was employed at the time of the
accident or if the disability is of such a
nature as to prevent him from engaging in
any employment for which he might
otherwise be qualified.

Payment by the ACAA is made after deducting the
amount of available compensation from other
sources except for bequests, life insurance, gifts or
social security payments.

Tort immunity is conferred only for the first
$1,000 of pain and suffering and the first $2,000
of economic loss. Above these levels, the ACAA is
entitled to reimbursement in specified cases from a
negligent driver for payments made to a victim or
his family, or from the victim himself if his tort
suit is successful. In any death case, the amount
awarded must be reduced by a sum equal to the
amount a victim and his beneficiaries have received
from the administration.

Insurance is issued at the time of registration
upon payment of a $35 fee for most vehicles.
Approximately 10 percent of the annual
administrative expenses of ACAA ($250,000) is
allocated to traffic safety programs. One million
dollars was appropriated to implement the system
but was returned to the treasury after the first year
of operation since the accumulated capital was in
excess of estimated reserve requirements. ACAA
anticipates that in the near future premiums will be
reduced or benefits will be increased.
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Incoming vehicles remaining on the island for
more than 90 days must be registered (and insured)
in Puerto Rico; those staying less than 90 days
must be adequately insured elsewhere. Excess
benefits and property damage coverage are
available from private carriers.

b. Saskatchewan. For 26 years the Canadian
province of Saskatchewan has administered its
Automobile Accident Insurance Law through the
Government Insurance Office (SGIO).?? This plan
combines compulsory first-party with ordinary
liability insurance, the latter being offered by
SGIO in competition with private insurers.

Premiums for SGIO insurance are paid when a
vehicle is registered or upon application for a
driver’s license. The office maintains
approximately 600 agents who are responsible for
issuing policies and performing the work of
insurance adjusters. SGIO is authorized to transact
the business of a liability and casualty insurer
without limitation. Thus, in addition to motor
vehicles, the office insures hospitals, schools and
many other public facilities.

The insurance provides direct, first-party
compensation for dismemberment, disfigurement
or loss of a bodily function up to $4,000, payment
being determined on the basis of degree of
disability expressed as a percent of loss of

function, similar to a workmen’s compensation
program. Additional benefits pay all hospital,
medical, laboratory and ambulance charges up to
$2,000. In this connection, the province also
maintains a general medical coverage plan
providing somewhat similar benefits, but applicable
to any illness or accident. Persons suffering work
loss as a result of an automobile accident are paid
$25 weekly for a maximum of 104 consecutive
weeks. In the event of death, the plan pays benefits
to family dependents subject to a maximum of
$10,000 in accordance with priorities and
qualifications similar to those included in the
Puerto Rico plan. The death benefit also pays $300
for burial expenses.

29R .5. 1965, chapter 41.



With respect to tort liability coverage, the plan
establishes a liability insurance requirement of
$35,000 out of which claims for bodily injury have
priority up to $30,000, while the remainder is
available for property damage liability,
comprehensive and collision insurance (subject to a
$200. deductible). Supplementary coverage and
increased liability coverage are offered in
competition with private insurers.

Insurance premiums under the Saskatchewan
program are derived from surcharges on both driver
licenses and vehicle registrations. The system takes
into account driver performance and vehicle size,
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weight and age. In general, the cost of insurance is
greatest for drivers with poor accident and driving
records and the owners of new large vehicles.

The Saskatchewan plan does not create any
immunity from tort liability, but a judgment
awarding damages to an accident victim would
be reduced by any amounts payable under the
first-party recovery ,brovisions of the law.
Saskatchewan does not employ the traditional civil
jury trial system in litigation involving automobile
accidents. Such cases are leard by a judge only. In
addition, the contingent fee system has been
abolished.






CHAPTER 13

REFORM PROPOSALS FOR ANALYSIS

This chapter combines the proposals described
in chapter 12 into broad reform alternatives that
encompass all major proposals. They range from
modifications of the existing tort liability system
to a complete or “pure” no-fault plan administered
by a monopolistic state insurance fund. The major
thrust of these reform plans is in the direction of
simplifying rather than complicating the choices
confronting the motorist in Hawaii. Major no-fault
reforms are outlined in section A. Section B
presents two other alternatives: (1) a modified tort
liability plan and (2) a partial no-fault plan.
Section C presents alternatives for insurance
administration. Mass merchandising of insurance is
discussed in section D.

A. Major Reform: Complete No-Fault

This section first outlines a complete no-fault
reform measure for analysis. Three major no-fault
options having significant cost implications are
then discussed.

1. Complete no-fault insurance plan. Two
variants of a complete no-fault plan are prime
candidates for analysis and review. They differ
only with respect to treatment of other forms of
insurance. In one instance automobile insurance is
primarily responsible for all losses except those
paid by statutory coverages such as workmen’s
compensation, temporary disability insurance, or
Medicare.

Under the second plan, compensation by auto
insurance would, in addition, be secondary to the
victim’s recovery under health and accident
insurance policies or wage continuation plans. This

89

variant of no-fault takes into account the extent to
which Hawaii’s population is covered by some
form of private accident and health insurance, such
as HMSA or the Kaiser plan. Approximately 86
percent of the population is protected under such
programs, all of which appear to be considerably
more efficient than motor vehicle insurance.
Another reason for considering this second
alternative is the prospect of.a state or national
health insurance plan in the near future. Should a
universal system of prepaid insurance be enacted
by the state legislature or the Congress, the need to
revise the motor vehicle accident compensation
program would be eliminated if it were already
secondary to all health insurance.

The complete no-fault plan exempts every
motorist from all tort liability resulting from an
automobile accident. Since no motorist can be
sued. under this plan, personal injury insurance
coverage will be compulsory for all motor vehicles.
Under the plan analyzed in chapter 14, the tort
exemption also extends to vehicular damage, but
collision coverage is optional.

a. Eligibility criteria. First-party personal
injury benefits are assumed to accrue to everyone
injured in a motor vehicle accident. Benefits
extend to owners of registered motor vehicles, their
families, passengers and those authorized to use an
owner’s car. Any person injured by a motor
vehicle, regardless of whether the accident occurs
on private or public property, is entitled to the
same mandatory personal injury benefits. This
broad eligibility ensures that all accident victims
will have access to personal injury benefits. This
means that pedestrians, bicyclists, hit-run victims,



or out-of-state visitors will all be compensated in
the event of a motor vehicle accident on the same
basis as policyholders and their families. Basic
accident loss protection is further enhanced by
eliminating restrictions on the receipt of first-party
benefits because of citizenship, residence or driver
license validity.

Sources of compensation are, in order of
priority, public or private accident and health
insurance, the wvehicle owner’s automobile
insurance policy, or an assigned claims plan for
anyone not covered by the first two.

b. Personal injury losses. Under the complete
no-fault plan, all health care and related costs are
paid virtually without limit for all victims. The
major coverages are:

Payment of all medical and hospitalization
expenses without limit

Payment of all rehabilitation expenses
without limit

Payment for replacement services otherwise
performed gratuitously by the victim

Funeral expenses up to X dollars

Other out-of-pocket expenses up to X
dollars.

c. Wage losses. When determining the extent
to which lost wages should be replaced, it should
be recognized that the higher the limit, the more
will hardship be avoided but the greater will be the
cost. A low limit will give full income protection to
relatively few wage earners. On the other hand, a
compulsory high limit, while it avoids economic
hardship for virtually everyone, presents another
problem since it cannot be known in advance how
rates for this coverage will be determined. If a
uniform premium is charged to all motorists, then
the poor would be paying premiums to support
those well-to-do who become involved in accidents.

Based on income data compiled by the
department of planning and economic
development, the number of families covered by
different income levels is as follows:
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Monthly Income Percent of Families with Monthly

Earnings Less than Amount Shown

$ 500 53
$ 750 68
$1,000 88

At $500 a month, 53 percent of the families in
Hawaii would have their income fully protected,
and an additional 15 percent would have at least
two-thirds protection. At $750 a month, 68
percent are fully protected, and an additional 20
percent would be fully protected, and an
additional 20 percent would have at least
three-fourths of their income replaced. In order to
provide a conservative cost estimate, the no-fault
plan in cha}fter 14 assumes a $§750 monthly income
restriction.

d. Property damage. Under complete no-fault,
all property damage is exempt from tort liability.
The plan analyzed in chapter 14 assumes that all
vehicular property damage will be insured on a
strictly first-party (optional) basis with deductible
collision coverage.

2. Options for complete no-fault. The no-fault
protection plan described above omits three
options which have significant implications
regarding both equity and cost. They are:

Compensation for permanent disability and
disfigurement

Unlimited wage loss compensation

Strict liability on commercial vehicles.

a. Disfigurement and disability losses. All
permanent injuries are labeled here as
disfigurement losses, which include loss of limbs or
permanent scarring. A common criticism of most
complete no-fault plans is that they do not include
payment for any such losses.? Under the existing
tort system, a few seriously injured victims now
receive substantial awards for such losses.

1Subject to a 15 percent reduction for federal and state income
taxes becau;-;e replacement income is tax-exempt; i.e., it is not
“reportable income.”

2This feature is included, however,in the Minnesota-Davies
proposal discussed in chapter 12.



It is entirely feasible to list disfigurement losses
in a schedule and compensate victims according to
amounts listed in the schedule. This is suggested
here as a possible inclusion in a complete no-fault
program for Hawaii. Although some reparation for
such losses is necessary to achieve the objective of
adequate compensation, to compensate all cases at
the munificent levels now paid to a few could be
prohibitively expensive. For this reason,
compensation of disability and disfigurement
under a schedule comparable to benefits provided
in the Minnesota-Davies plan has been included in
the actuarial analysis in chapter 14.

[}

b. Wage loss limits. As noted previously, the
objective of reducing hardship requires that wage
losses be compensated to the fullest possible
extent. To restrict cost of the basic no-fault plan,
however, the analysis in chapter 14 assumes wage
loss coverage limited to $750 a month, and the
cost of providing complete wage loss protection is
analyzed separately in chapter 14.

¢. Treatment of commercial vehicles. From a
cost standpoint, a complete no-fault plan strongly
favors large or heavy commercial vehicles. When
commercial vehicles are involved in accidents with
private passenger cars, they are relatively
invulnerable to significant damage while they
inflict heavy losses. Accident data indicate the
seriousness of this situation for Hawaii.
Commercial vehicles comprise less than 11 percent
of the total number of registered vehicles in the
State, but they accounted for almost one-fifth of
the automobile fatalities during 1970. Clearly, to
require large trucks to pay only their own collision
losses under a complete no-fault plan would violate
the objective of equitable cost distribution among
all motor vehicles.

Within a complete no-fault approach, there
exist two other legal alternatives for preventing an
inequitable shifting of accident costs to private
passenger vehicles. First, commercial vehicles may
be held strictly liable for all personal injury
suffered in an accident. Strict liability of
commercial vehicles is a feature of the reform plan
developed by the New York State Insurance
Department. Second, damages in accidents
involving passenger cars and commercial vehicles
may be apportioned among the parties involved by
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a formula which arbitrarily allocates the total
losses between the parties’ insurers.> The first
option, strict liability for commercial vehicles, will
be analyzed in chapter 14.

B. Other Important Reform Alternatives

Two other alternatives are formulated here for
analysis. The first preserves the basic concept of
tort liability but makes significant changes in the
operation of the liability system. The second is a
partial no-fault plan similar in major outline—but
not in details—to the Keeton-O’Connell plan
discussed in chapter 12.

1. Modified tort liability system. Five
suggested reforms of the tort liability system are:

a. Inclusion of high-level, first-party benefits
in every policy

b. Abolition of the collateral source rule

c. Arbitration between insurers for bodily
injury claims below specified dollar
thresholds :

d. Enactment of a statutory schedule or
formula for settlement of all general
damages

e. Regulation of contingent fees.

The cost impact of these changes vary, but
they are all directed at making the system more
efficient. The effect of such changes is to provide
greater compensation to accident victims, while
preserving the right of access to the law of torts for
recovery of losses. None of these reforms would
affect property damage.

a. First-party benefits. Consistent with the
proposals discussed in the previous chapter, this
reform would require every automobile insurance
policy issued in Hawaii to provide direct payment
of medical and income losses up to a high dollar
limit. Like the Delaware plan, victims would first
apply for compensation from their auto insurance
before pursuing their right of recovery in tort

Gu:do Calabresi, The Cost of Accidents, New Haven: Yale
University Press, 1970, pp. 314-3135



against a negligent driver. Insurers paying
first-party benefits are given the right to seek
reimbursement from the negligent driver or from
his insurer. In any tort action arising out of the
accident, a plaintiff would not be permitted to
recover any amount already compensated by his
auto insurance.

b. Abolish collateral source rule. Under the
collateral source rule, a defendant in a civil action
who is found to have been negligent may not
benefit from knowledge that the plaintiff received
compensation from other sources for losses he has
suffered. In an automobile injury case, evidence
that accident and health insurance paid for a
victim’s medical expense is therefore not
admissible for the purpose of reducing damages for
which a negligent driver is liable. In many cases,
this policy produces a “windfall” for the plaintiff,
who recovers more than once for his actual losses.

As discussed in chapter 5, double recovery and
overpayment for losses are clearly not objectives
of any insurance system, nor should they be the
objectives of any legal system. Furthermore, the
greater the extent of double recovery, the greater
the amount of premiums required to be paid
collectively into the insurance p001.4Thus, despite
the widespread wuse of accident and health
insurance, workmen’s compensation and other
benefit sources, the collateral source rule prevents
any reduction in the cost of auto liability
insurance.® Therefore, any reform which seeks to
preserve the tort system should include legislative
abolition of this rule.

c. Arbitration of smaller bodily injury claims.
Arbitration procedures for settling smaller claims
out of court have been promoted and upheld in
many areas of law. In the field of tort law, the
Philadelphia plan instituted in the early 1950’s is a

4See National Association of Insurance Commissioners,
Committee Report of the Special Committee on Automobile
Insurance Problems, Philadelphia, Pennsylvania, June 16, 1969,
p. 106.

5Expe:rt opinion is not in agreement on the amount by which
the cost of auto liability insurance could be reduced if collateral
first-party insurance benefits were taken into account. Estimates
range from 4 to 20 percent reduction in cost; the estimate for
Hawaii in chapter 14 is 10 percent. See E. Scott Maynes and
C. Arthur Williams, Jr. (eds.) Fault or No-Fault? (Proceedings of a
National Conference on Automobile Insurance Reform), Minneapolis:
University of Minnesota, 1970, pp. 90-92.
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model which has been adopted, with variations, by
many other jurisdictions. 6 In Hawalii, arbitration of
controversies arising out of auto accidents is
suggested for inter-insurer disputes only, rather
than disputes between the original parties. This
judgment is based chiefly on the relative efficiency
of the Hawaii judicial system but also because
arbitration of inter-insurer disputes concerning
property damage is already an established
procedure in Hawaii. This particular reform would
expand existing arbitration agreements to include
bodily injury claims up to amounts in the $2,000
— $4.000 range (exclusive of interest, fees and
costs), with an aggrieved party retaining the right
to court appeal.

d. Statutory formula for general damages. A
significant proposal for reducing insurance costs is
to establish a statutory schedule or formula for
third-party recovery of losses involving pain and
suffering, disfigurement, loss of limb, serious
impairment or di:sabili?ty.ﬂ'r In these cases there is
theoretically no limit to the amount a victim can
recover from a negligent defendant under the
present tort system. For example, a jury may be
pursuaded to award $10,000 to a person even
though his medical expenses amounted to less than
$1,000 simply because he has suffered pain and
may have to endure it for some time. Court rulings
in Hawaii now effectively preclude the use of pain
and suffering or disability formulas by plaintiff’s
attorneys on grounds that a jury should not be
influenced by artificial or contrived mathematical
equations but should judge each case in accordance
with its most enlightened guess as to how much a
plaintiff deserves to recover for his general
damages.8 Courtsin other states have ruled similarly.

Evidence shows that general damage awards
account for a substantial portion of amounts
recovered by plaintiffs whose economic or actual
losses range from low to medium. On the other
hand, plaintiffs suffering large economic loss

6Rosenbarg and Schubin, “Trial by Lawyer: Compulsory
Arbitration of Small Claims in Pennsylvania,” Harvard Law Review,
1961 (Reproduced in American Bar Association, Negligence Section,
Dollars, Delay and the Automobile Victim, 1969 ).

7'I'his is similar to the no-fault proposal (see section A-2(a)
above) except that recovery would be from negligent drivers only,
via tort action.

Sﬁanco v. Fujimoto, 41 Haw. 408 (1964); 309 P.2d 740;
Young v. Price, 48 Haw. 22, 395 P.2d 365 (1964).



generally recover only a portion under liability
insurance.? To counteract this trend, a formula for
recovery for general damages would distribute
funds available for this type of less more equitably
and would help reduce the cost of liability
insurance.

e. Regulation of contingent fees. Another
complaint against present tort recovery procedures
is the widespread use of contingent fee agreements
by plaintiffs’ attorneys.!! In suits for negligence, a
significant portion of judgment or settlement
awards is paid to the attorney in amounts ranging
from 25 to 33 percent. Contingent fees in excess of
these amounts are common. Fees of this magnitude
clearly diminish the amount of funds available for
compensation of victims’ actual losses or
significantly raise system costs and insurance
premiums. Most current proposals for reform of
the liability system would either abolish the use of
contingent fees 2 or would regulate them through
legislation or strict court supervision.

The reform proposed here is to limit
contingent fees to no more than 25 percent of a
victim’s total recovery, a provision which is
included in the Hart-Magnuson bill now pending in
the U. S. Senate.

2. Partial no-fault plan. The partial no-fault
plan considered here provides a limited exemption
from tort liability and establishes compulsory
first-party insurance for recovery up to that limit.
For damages above the no-fault limit, recovery is
allowed through tort action and liability insurance.
The following discussion examines the rationale for
alternative tort exemption limits within a partial
no-fault plan.

a. Personal injury exemption. The general
formula for conferring tort immunity on drivers

9See U. S. Department of Transportation, Economntic Con-
sequences of Automobile Accident Injuries, YOlume 1, Washington,
D. C.: U. S. Government Printing Office, April 1970, pp. 50-51.

105e¢ discussion of insurance industry proposals in chapter 11.

11See O’Connell, op. cit., pp. 37-53.

1213 most countries, contingent fees are prohibited, and in suits
under federal statutes, such as the Federal Tort Claims Act,
contingent fees above 25 percent are not permitted.
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and owners covered by the necessary first-party
insurance is to exempt them from tort liability in
an amount equivalent to the value of recovery
from first-party insurance.!3 If first-party benefits
for personal injury are provided up to $10,000,
then the corresponding immunity from civil
liability would exempt drivers from claims result-
ing in losses up to that amount.!4

The derivation of a specific tort exemption
level must consider (1) the extent to which
claimants in Hawaii are prone to litigate, (2)
possible cost savings in terms of the bodily injury
premium component of motor vehicle insurance
rates, and (3) the extent to which the seriously
injured will not receive compensation for tangible
losses. Limited actuarial studies are available on the
extent of savings effected by raising or lowering
the tort exemption levels. On the basis of
published AIA studies, the findings in table 13 —1
were developed. Generally, the bulk of savings in

Table 13-1

Partial No-Fault
Premium Savings and Claims Reduction

Percent Percent

Premium Reduction

Savings in Hawaii Percent

by Tort Motor Serious

Tort_ Exemption Vehicle 2 Injury Cases

Exemption Thresholdl  Tort Claims Compensated
$ 2,000 32 56 50
$10,000 45 83 90

1Unpublished data from American Insurance Association.

zMotor Vehicle Tort Cases by Settlement Awards, Hawaii
Circuit, and U. S. District Courts.

D3The limits on exemption from tort liability and compulsory
first-party coverage need not coincide, although most partial
no-fault plans so specify. It is also possible to (1) allow tort action
below the point where no-fault coverage applies, or (2) prohibit tort
action above some point but require a lesser amount of compulsory
insurance. The first implicitly gives rise to double coverage, and the
latter creates a potential gap. For these reasons, these possibilities
are not considered here.

145 slightly different approach is used in Puerto Rico; see
chapter 12 for details.



premiums under a partial no-fault plan is
accomplished at a tort exemption threshold of
$2,000. Beyond that level, the marginal change in
premium savings decreases gradually up to a
maximum of 45 percent at or about $10,000.
Using Hawaii claims experience, tort actions would
decrease by more than 56 percent at $2,000 and
by more than 83 percent at $10,000.

While the minimal tort exemption limit may
yield the most important relative change in
premium savings and significant reductions in the
volume of tort claims, it does not significantly
alleviate the inadequate compensation of serious
injuries. Further, it does not achieve the maximum
amount of possible premium savings. For these
reasons the Keeton-O’Connell $10,000 tort
exemption level was selected for the actuarial
analysis which follows in chapter 14.

b. Property damage exemption. Accidents in-
volving property damage can be treated in two
ways under a partial no-fault plan:

(1) No tort exemption for any property
damage

(2) Exemption for vehicle damage only:
complete exemption, or exemption up to X
dollars.

The first alternative leaves all property damage
losses to the tort liability system and provides no
exemption from negligence, consistent with the
programs originally enacted in Massachusetts and
Puerto Rico. The second choice establishes either a
complete exemption from any liability for
automobile damage or limits such an exemption to
a stated dollar amount with losses in excess of the
amount recoverable in tort (the Florida plan). The
partial no-fault plan analyzed in chapter 14
adopts the original Massachusetts and Puerto Rico
approach and gives no exemption for property
damage.

C. Administrative Reform

Broadly the alternatives are to have insurance
sold by:

1. Private carriers exclusively

2. Private carriers and a complementary or
competitive state fund
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3. An exclusive state fund.

1. Private carriers exclusively. At present,
motor vehicle insurance in Hawaii is sold only
through private commercial carriers. The State
regulates basic premium rates, adopts financial
responsibility limits, and establishes prerequisites
for licensing of new insurance carriers. Special
categories of risk, particularly assigned risks, are
handled by the carriers in accordance with the
privately administered Hawaii Automobile
Insurance Plan (HAIP). Details of performance are
within the discretion of the carriers.

2. Complementary or competitive state fund.
This alternative expands the role of the state to
provide motor vehicle insurance coverage either for
special categories or for all risks in competition
with other carriers. The objective is to increase the
availability of coverage at reasonable cost.® Under
this alternative, the motorist simply determines
whether he finds it more efficient to purchase his
coverage from the state or from private sources.
Policies could be purchased either with the vehicle
registration, at other times during the year at
regular offices, or by direct mail. The state carrier
would be subject to the same regulatory
procedures as private carriers with a view toward
maintaining a reasonable competitive balance.

3. Exclusive state fund. Sale of motor vehicle
insurance by private carriers would be prohibited,
and the state would assume this role exclusively.
The motorist would purchase his coverage when
paying his license or registration fees, as in the
programs operated by Saskatchewan and Puerto
Rico. Prohibition against the sale of motor
insurance by private carriers could be either partial
or complete. In Saskatchewan, the motorist
purchases his basic minimum coverage from the
government insurance office and can purchase
excess coverage from private carriers or the SGIO
itself. In Puerto Rico, liability insurance or excess
coverage beyond the system’s mandatory
first-party coverages can be procured from private
carriers.

The primary advantage of an exclusive state
fund lies in the virtual elimination of acquisition

151"_he state carrier would provide consumers with a low cost
alternative, as some states do with workmen’s compensation
insurance.



costs and the simplicity of purchasing coverage
along with payment of other fees connected with
vehicle ownership and operation. Another
advantage is the potential ability of the state
insurance corporation to coordinate effectively
with other driver licensing and vehicle registration
facilities to produce a system of strict supervision
over license suspension, vehicle inspection and
traffic safety programs. Of the two state fund
reform alternatives, the exclusive state fund has by
far the greatest cost-reducing potential and is
therefore the plan analyzed in chapter 14.

D. Basic Reform: Mass Merchandising

Group policies are common in such areas as
life, accident and health or major medical
insurance. In those instances where group auto
insurance plans exist, experience demonstrates that
they are also a more efficient means of marketing.

Advantages of group merchandising accrue to

both policyholders and insurers alike.
Policyholders obtain considerable premium
reductions, and insurers can reduce the costs

associated with marketing programs. In addition,
group policies and mass underwriting promise to
make insurance more accessible to many
“high-risk” segments of the population and,
because of payroll deduction, assure continuity of
coverage. For these reasons, it is proposed as a
major reform alternative. Chapter 14 analyzes the
effects of mass merchandising on the premium
costs of other reform alternatives. Employment
and income effects of mass merchandising on the
state’s insurance industry and its retail outlets are
examined in chapter 15.

E. Summary

Three alternative reforms of the system by
which automobile accident victims recover their
losses have been developed:
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Complete no-fault
Partial no-fault
Modified tort liability.

The most important distinguishing features of

these three reform proposals are summarized in
table 13 — 2.

Within the complete no-fault system, three
additional options have been considered: (1)
development of additional compensation for
permanent injuries, (2) removal of limits on wage
loss compensation, and (3) imposition of strict
liability on commercial vehicles.

Accompanying each of these major system
reforms are other alternatives designed to improve
efficiency and provide equitable recovery
regardless of the system ultimately selected for
implementation in Hawaii. They are:

Establishing an exclusive state fund for the
purchase of automobile insurance

Encouraging use of more efficient sources
of compensation

Mass merchandising of automobile
insurance.

These alternative reforms are drawn from the
many separate proposals advanced by others and
include every significant recommendation designed
to improve delivery of motor vehicle accident
compensation. The alternatives range from
relatively small adjustments in the prevailing
system to sweeping overhaul of the methods by
which accident losses are presently recovered. The
next task is to evaluate the implications each
alternative has on the purchase of automobile
insurance in Hawaii.



Table 13 — 2

Summary of Features in
Major Legal Reform Proposals

Legal System
Insurance Provisions
Complete No-Fault Partial No-Fault Modified Tort Liability
Financial responsibility limits
1. B.L/P.D. minimums Not necessary 20/50/10 or higher 20/50/10 or higher

($ in 000)

2. Personal injury benefits

a. Medical and
income loss

b. Out-of-pocket,
including funeral
expenses

a, First-party payment,

no limit

b. First-party payment
up to specified limit

First-party payment, up to
specified limits; third-party
tort recovery thereafter

First- and third-party payment,
with inter-insurer arbitration of
claims below specified amounts

c. Disfigurement

No recovery or scheduled

Tort recovery according to

Third-party tort recovery

losses benefits with first-party schedule according to schedule
payment
d. Pain and suffering Optional first-party Tort recovery over specified Tort recovery — any amount
coverage limits

3. Property damage

a. Vehicular — own car

Optional collision

Optional collision

Optional collision

b. Vehicular — other car No liability Tort recovery or no liability Tort recovery
c. Non-vehicular Strict liability Tort recovery Tort recovery
4. Uninsured motorists
coverage Not necessary Mandatory Mandatory
5. Basic coverage Compulsory Compulsory Semi-compulsory under

financial responsibility law

6. Legal fees

Virtually eliminated

Eliminated in 50—85 percent
of all injury cases

Reduced, limited to 25 parcent
maximum
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CHAPTER 14

CONSUMER COSTS UNDER REFORM PLANS

This chapter estimates the extent of premium
savings that the average Hawaii motorist insuring a
private passenger vehicle could realize by
converting from the present tort liability insurance
system to a reform alternative. Five major reform
alternatives are analyzed in this chapter:

I. Tort liability/private insurance companies,
group insurance

2. Tort liability/exclusive state fund

3. Complete no-fault/private insurance
companies, individual insurance
4. Complete no-fault/private insurance

companies, group insurance
5. Complete no-fault/exclusive state fund.

These major reform proposals span the range of
probable premium savings and also reflect
prevailing federal and state reform trends in motor
vehicle insurance.

This chapter also examines the cost
implications of either a modified tort liability
system or a partial no-fault plan. Further, the cost
of three options which could accompany no-fault
alternatives are discussed: (1) the addition of
permanent disfigurement and disability loss
coverage to basic reform packages; (2) elimination
of all ceilings on wage-loss compensation; and (3)
imposition of strict liability on commercial
vehicles.

Because of some actuarial uncertainty
concerning two important no-fault assumptions,
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the analysis includes the sensitivity of consumer
premium savings to (1) relative claims frequency
and (2) loss severity. Further, the effect of two
separate assumptions regarding collateral source
deductions is also noted.

Appendix D discusses in detail the methods,
procedures and data sources used for this analysis.

A. Summary of Findings

1. Premium savings. Potential savings under
the five major reform alternatives are displayed in
table 14 — 1.The savings figures shown represent

Table 14 — 1

Summary of Premium Savings

for Five Major Reform Proposals1

Range of Savings2
(Percent)

i Existing tort liability/

private,group insurance . ...... 15
2 Existing tort liability/

exclusive state fund ., ........ 29
3. Complete no-fault/

private,individual insurance .. . .. 828
4, Complete no-fault/

private,group insurance ....... 22 — 40
5. Complete no-fault/

exclusive statefund .. ...., ... 35 ~-50

1Assurruas that other sources of existing insurance coverage
are consumed before automobile coverage applies. See table
14 — 2 for details..

2F01‘ thf; no-fault plans, low saving figures reflect high
frequency/high severity experience and high savings reflect low
frequency/low severity experience.



deductions from the price of a policy consisting of
existing liability and physical damage coverages
and are based on rates deemed adequate by the
insurance rating organization servicing Hawaii
bureau carriers.] The ranges shown for the no-fault

plans in table 14 — 1 reflect variations in claims
frequency and severity of loss, after deduction for
all collateral social and accident and health
insurance.

Modified tort liability: Abolition of the
collateral source rule could produce savings of
approximately 10 percent provided that awards are
not increased to offset the deduction of collateral
sources. However, enactment of the modified
tort liability plan will not result in any material
savings and may actually increase rates. This is
due chiefly to the large component of mandatory
first-party benefits coupled with a continued resort
to action for recovery of general damages.

Partial no-fault: A partial no-fault plan like the
Keeton-O’Connell Basic Protection Plan ($10,000
no-fault limit; tort lability thereafter) would
produce about the same savings as a complete
no-fault plan. General damage awards would
increase the cost, but the $10,000 limit would
substantially reduce no-fault payments in serious
cases.

2. No-fault options. The impact on insurance
premiums of three no-fault options is as follows:

Disfigurement losses: Limited
compensation for disfigurement losses as
part of a complete no-fault scheme would
reduce expected premium savings by about
4 percent.

Wage loss limitations: Paying all wage losses
without limit under no-fault would reduce
expected savings by 3 percent.

Strict liability for commercial vehicles:
Making commercial vehicles strictly liable
for all damages in the event of an accident
with a private passenger vehicle would
increase no-fault premium savings for
automobiles by approximately 4 percent.

1 i i :
That is, savings estimates are not based on present rates, which

arc deemed “inadequate™ by approximately 3 percent. See section
D-3 of this chapter for further explanation.
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B. Premium Savings

In order to estimate the savings from reform
proposals, the analysis assumed the existence of
certain coverages; these assumptions are reviewed
first. The impact of administrative reforms on the
existing tort liability system is then reviewed, after
which conversion to a complete or ““pure” no-fault,
first-party recovery plan is discussed. Following
this, the premium savings open to an optimal tort
liability plan and to a partial no-fault reform
option are examined. Finally, the findings
regarding premium savings in terms of the Hawaii
driving environment are interpreted.

1. Assumptions for analysis. For any
individual, the potential saving to be derived from
an alternative system depends upon the total
premium which he is currently paying (assuming,
of course, that he is insured in the first place). A
person’s total premium depends upon (a) coverages
currently purchased by the insured, (b) the insurer
issuing the current policy, (¢) adequacy of the
premium (from the insurer’s point of view) at the
time when a reform alternative is adopted, and (d)
underwriting characteristics of the insured and his
family. The following assumptions were made:

a. The insured currently has the following
policy:

$25,000/$50,000 liability insurance

$10,000/$20,000 uninsured motorists
coverage

$5,000 property damage
insurance

liability

$1,000 medical payments insurance

Average of $50 and $100 deductible
collision insurance

Comprehensive insurance.

Insurance was purchased from a stock
agency insurer whose loss and expense
experience equals the average for all such
companies reporting to the national rating
organization of stock companies, the
Insurance Services Office (ISO).

c. Premiums are adequate.



Table 14 — 2

Savings from Adequate Rate: Estimated Percentage
Premium Savings on a Common Package of Existing Coverages*
By Conversion to Five Alternative Insurance-Legal Systems

(Adequate Present Premium Assumed)

Legal System
Insurance Complete No-Fault Loss™**
SYsten Li rll;(-:;-t All social insurance All social insurance and Sevenity
lability Ashictad prlvated}éc(alzillgtle?surance
25 22 19 28 26 23 Low
Private, 22 19 16 26 23 20 |Low-Medium
individual - 20 16 12 23 20 16 Medium-High
17 13 8 21 17 12 High
37 34 31 40 37 35 Low
Private, 15 34 32 28 . 37 35 32 || Low-Medium
group 32 29 25 35 32 29 Medium-High
30 26 22 32 29 26 | High
47 45 43 50 48 46 Low
; 45 43 40 48 46 43 Low-Medium
Excl
Doy 29 43 41 37 46 43 41| Medium-High
41 38 35 44 41 38 High
Loss frequency ** Low Medium | High Low Medium | High

*$25,000/$50,000 Bodily injury liability insurance

$10,000/$20,000 Uninsured motorists coverage

$ 1,000 Medical payments insurance

$ 5,000 Property damage liability insurance
Average of $50 and $100 deductible collision insurance

Comprehensive insurance

**Loss frequency and severity under no-fault s

and severity under present system (see text).

d. The insured is an average or typical driver.

Table 14 — 2 shows savings estimated for all
five alternatives. These are discussed below in more
detail. The impact of the first three assumptions is
analyzed in section D of this chapter.

2. Tort liability administrative reform. Private
group insurance should reduce rates by 15 percent,
primarily by reducing agents’ commissions.
Premiums paid for mass-merchandised automobile
insurance currently tend to be about this much less
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ystem expressed as a percent of loss frequency

than ISO rates. An exclusive state fund should be
able to reduce premiums by a total of 29 percent
because, assuming a compulsory system, it would
incur minimal selling and administrative expenses
and reduce or eliminate underwriting profits.

3. Complete no-fault. Two no-fault systems
are considered. Under both systems, injured
victims would have all medical expenses paid and
lost income replaced subject to a 15 percent tax
reduction and a $750 monthly limitation. Under
the first system, all social insurance recoveries



would be deducted from the auto insurer’s
obligation—i.e., workmen’s compensation, Old Age
Survivors and Disability Insurance, Medicare and
statutory temporary disability insurance. Under
the second system, private health insurance
benefits would also be substracted, ie., income
from individual or group medical insurance,
individual or group disability income insurance,
and wage continuation plan.2 No payments would
be made for disfigurement losses under either
system. Disfigurement losses are considered
separately in section D of this chapter.

Table 14 — 2 shows a total of six alternative
no-fault legal systems. Under each of these six
systems, table 14 — 2 shows 12 savings estimates;
these depict the range of potential savings which can
be expected for whatever plan the legislature
adopts. The 12 estimates for each no-fault plan are
based on differing assumptions with respect to the
following variables:

a. Bodily injury loss frequency under the
no-fault plan relative to frequency under
the present system (three assumptions
shown in the bottom row of table 14 — 2).

b. Bodily injury loss severity, or average claim
size, under the no-fault plan relative to
severity under the present system (four
assumptions shown in the right-hand
column of table 14 — 2).

c. Property damage payments are reduced by
converting all property damage liability
insurance to collision insurance with a
deductible. Three different assumptions
used (explained below in the text) are

implicit in the estimates shown in table
14 — 2.

The different savings estimates shown for each
plan in table 14 — 2 basically reflect differing
viewpoints between the American Insurance
Association (AIA), a strong proponent of complete
no-fault legislation, and the American Mutual
Insurance Alliance (AMIA), an opponent of
complete no-fault insurance.

2If these private insurance benefits are not deducted from the
no-fault benefits, the no-fault benefits can be deducted from the
health insurance benefits and the cost of the health insurance
correspondingly reduced.
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For each of the six no-fault plans shown in
table 14 — 2, the high savings estimate (i.e., low
frequency and low severity) is based with some
modifications on the sample data and methodology
developed by the AIA. These modifications
recognize the insular characteristics of Hawaii,
differences between the AIA proposal and the one
under investigation, and additional disability and
death losses noted below. The low savings estimate
(ic., high frequency and high severity) was
obtained by adjusting the low cost estimate in the
manner in which the AMIA modified the original
AIA estimates but with an even more conservative
estimate of the additional cost of death and
permanent disability cases.

In early 1968, the AIA compiled
comprehensive data on the bodily injury and
property damage losses in a sample of accidents.
The sample included the entire experience over a
three week period for 12 participating insurers in
seven states.® Results of this study form the basis
for the AIA assumptions. The AIA assumptions in
table 14 —2 (i.e., the low cost estimate) were
adopted unchanged except that people in Hawaii
are assumed to be involved in fewer out-of-state
accidents.

a. Bodily injury frequency assumptions. The
AIA estimated that under a no-fault system, the
number of claims increase by 27.9 percent. This
increase occurs for a number of reasons—e.g.,
currently uninsured motorists are covered or
claims are made by people with minor injuries who
now avoid reporting to their insurance company
(for fear of having their premium increased,
perhaps). This 27.9 percent increase represents the
low frequency assumption used in table 14 — 2.

The AMIA argues that the number of no-fault
bodily injury claims will be at least 30 percent
higher than the AIA estimates, or 66.3 percent
higher than the current frequency. This is the high
frequency assumption used for table 14 — 2. The
medium frequency assumption is midway between
the AIA and AMIA positions—namely, it assumes a
47 percent higher than current frequency. In sum,
three assumptions for bodily injury frequency are:

3Califomia, Connecticut, Illinois, Massachusetts, New York,
Rhode Island and Wisconsin.



Current AlIA

Frequency Base

Lows o 8% 5 & 5 dashe 1.279 1.00
Medium ......... 1.471 1.15
High o &iie v s sbuismonms 1.663 1.30

b. Bodily injury severity assumptions. The
AIA assumes that the average claim for bodily
injury loss will be substantially less under no-fault
than at present because of elimination of awards
for pain and suffering. The low severity assumption
used here is slightly more conservative than the
AIA’s original methodology in that disability and
survivorship cases are assumed to cost more than
the AIA sample indicated.*

The AMIA’s position is that permanent
disability and death claims will increase present
system costs by 29 percent more than the AIA
estimate. This AMIA figure forms the basis for
the medium-high severity estimate shown in table
14-2. The low-medium assumption again splits
the difference between the AIA and AMIA
positions. The high severity assumption is even
more conservative than the AMIA position, and
hence represents the “worst” possible case for the
premium cost analysis. The four assumptions for
bodily injury severity are:

Additional Costs of
Permanent Disability

and Death Benefits Loss Adjustment
as a Percent of Present Expenses Relative

System Costs to Losses
LW Snwmduad sf v 12 135
Low-medium. . . .. 20 145
Medium-high . . . . . 29 154
High - oitie's & 0 5 a 37 161

The loss adjustment expenses increase as the
additional costs of permanent disability and death
benefits rise because serious cases are more
difficult to adjust.

4The AJA later revised its estimate to include higher costs for
permanent disability and death cases but it has not published its
revised methodology. Scattered evidence suggests that the
adjustment is slightly less than that used here.
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c. Property damage payments. As noted,
premium savings are expected to materialize
because under no-fault, all automobile property
damage would be subject to a deductible allowance
(damage now paid for under liability insurance is
fully compensated). The AMIA accepted the AIA
property damage savings estimates. Under each
no-fault plan in table 14 — 2, the lowest estimate
(i.e., low frequency-low severity) is based on the
AIA assumption of an 8.1 percent saving on loss
payments. This is the most ‘“‘optimistic” case
shown for each alternative system. For the highest
estimate (i.e., high frequency-high severity), a
savings of only 6.8 percent was assumed, based on
a New York State Insurance Department study of
ATA data which indicated that 6.8 percent would
be the probable savings on property damage
premiums under no-fault in New York. The other
10 savings estimates shown for each no-fault plan
use the midpoint between the AIA and New York
State Insurance Department values, i.e., a 7.5
percent savings.

4. Modified tort liability. Deduction of all
social insurance and private health insurance
benefits from tort recoveries could reduce costs
about 10 percent, provided that general damage
awards are not increased to offset the effect of
these deductions. However, premiums under the
modified tort liability system would tend to
increase because (a) persons with no legal rights
under the present system could recover some losses
and (b) victims collecting benefits under the
present system could continue to do so, although
prompt payment of economic losses to victims
with tort possibilities might cause some of these
persons not to pursue their tort claims. Arbitration
agreements among insurers should result in some
savings in the cost of handling inter-insurer claims.
On balance, no credible estimate of the dollar
savings resulting from these conflicting forces is
possible.

S. Partial no-fault plan. Savings associated
with a partial no-fault plan depend largely upon
the extent of the tort liability exemption. Because
the effect of no-fault benefits upon the residual
tort liability system cannot be predicted with
much confidence, cost estimates for any partial
system may be subject to more error than are those
for a complete no-fault system.

If the no-fault limit is set reasonably high, then
savings might be about the same as for a complete



no-fault plan. For example, if personal injury losses
are covered on a no-fault basis up to $10,000 per
person and anyone whose losses exceed this
amount can sue under the present tort system,
savings under the medium frequency and severity
estimate (assuming $25,000/850,000 limits under
the residual liability coverage) would appear to be
about the same as for the complete no-fault plan.
General damage awards to those who sue under the
tort system would increase costs. On the other
hand, the $10,000 no-fault limit would
substantially reduce first-party payments in serious
cases. The net result of these two offsetting factors
could be about equal. This estimate assumes that
the tort liability system continues to operate as it
does at present with respect to persons with large
losses. If these persons are treated more liberally,
savings under a partial no-fault plan will of course
be less.

6. Interpretation for Hawaii. Because of the
actuarial uncertainties discussed above, it is
impossible to predict precisely what the savings
will be under a new insurance system. However, for
reasons given in appendix D, they most likely will
fall between the low to medium frequency and
low-medium to medium-high severity estimates.
For an individual no-fault plan, operated by private
insurance companies, this means savings in the
range of 16—22 percent if only social insurance is
deducted as a collateral source of compensation,
and savings in the range of 20—-26 percent if
accident and health insurance is also made primary.
For a private, group no-fault plan, savings could
range between 29—37 percent.

C. No-Fault Options

Three no-fault options were analyzed. One
expands the scope of first-party recovery to
include payment for serious injuries resulting in
disfigurement, including partial or permanent
disability, or loss of limb. The second option
provides unlimited wage loss awards to an average
insured risk. The third option would make
commercial vehicles responsible for all damages in
accidents between such commercial vehicles and
ordinary automobiles. The estimated costs (or
savings) of adding these three provisions to a
no-fault, first-party recovery scheme follow.

1. Compensation for disfigurement losses.
According to the AIA, 10 percent of all
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automobile accident injuries results in scarring,
disfigurement, loss of limb or sight, or permanent
impairment of bodily functions. Under the no-fault
proposal analyzed in section B above, automobile
accident victims receive compensation only for
economic losses and would not receive any
compensation for the social losses associated with
disfigurement.®> Thus, adding reparations for
disfigurement losses would overcome a basic
deficiency of the complete no-fault proposal.

Adding compensation for permanent
disfigurement losses to the no-fault plan would
obviously decrease the premium savings, but
omitting such benefits would continue to
undercompensate those with serious losses and
would thus perpetuate one of the most serious
social problems which exists under the present tort
liability system. If 110 victims received an average
scheduled award for disfigurement of $5.000,
savings under the individual no-fault system,
operated by private insurance companies, would
decrease by about 4 percent. The cost of adding
such injury reparations to the basic personal injury
protection benefits is thus relatively small.

2. Elimination of limitation on monthly
income losses. The wage loss protection described
earlier assumed a $750 monthly limit on
compensation for net income losses experienced by
motor vehicle accident victims. This level of wage
loss protection is applied after deducting other
sources of statutory income protection available
under both state and federal social insurance; e.g.,
temporary disability insurance, workmen’s
compensation, or federal social security long term
disability. This means that after taking account of
other insurance sources, the victim would obtain
up to $750 a month, net of 15 percent allowance
for federal, state and local taxes. Under this
provision, well over 67 percent of Hawaii workers
and their families would have all of their basic
monthly earnings covered.®

5 .
Wage losses resulting from disability are paid under the basic
no-fault proposal, but no payments are made for other obvious

losses. See chapter 5, section B—1 for definitions and related
discussion.

6The arbitrary 15 percent deduction for income taxes means
that gross income up to $882 a month is covered. A monthly
income of $750 would fully cover an estimated 101,000 of an
estimated 150,000 families with earnings (estimated from table 59

of Hawaii State department of planning and ic d
Data Book 1971 )-p p g and economic development,



The change considered here would eliminate
this monthly limit on wage loss protection. This
would simplify subsequent legislative adjustment
of basic protection benefits and extend the full
range of income loss protection to virtually all
Hawaii families. This analysis indicated that
eliminating the $750 per month limit would, for
the comprehensive policy of motor vehicle
insurance protection displayed in table 14 — 2,
decrease the premium savings by 3 percentage
points.

3. Strict liability on commercial vehicles. As
discussed earlier, commercial vehicles have
extensive damage-generating properties when they
are involved in accidents with private passenger
vehicles. There is thus some necessity to apportion
costs of accidents involving commercial vehicles
more equitably than would a pure no-fault scheme.
Suggested solutions to this problem include (a)
holding owners of commercial vehicles strictly
liable for damages in the event of an accident
involving a private passenger car or (b)
apportioning the total cost of the accident between
the two parties involved by an arbitrary
formula—e.g., 90—10, 80—20 or 70—30.

From the viewpoint of commercial operators,
the most onerous of these alternatives is obviously
the strict liability option.” Depending on the
formula adopted, the second option might involve
little if any change in either the existing premiums
paid by commercial operators or the relative
premium savings for the comprehensive policy in
table 14 — 2. Calculations based on the strict
liability of commercial vehicles indicate a savings
to automobile owners on the policy of
comprehensive coverages of approximately 4
percent.a

The cost to commercial operators is more
difficult to estimate. The New York State
Insurance Department estimated that in New York,
strict liability under its no-fault proposal would
cost the same as present tort liability insurance.
Increased claims frequency would be offset by

TThis is the current position in the Hart-Magnuson bill pending
before the U. S. Senate.

8 The assumptions and conditions for this estimate are based on
AIA methods and procedures.

lower costs per case (commercial vehicles in New
York are frequently the target of substantial court
awards). The AIA has made, but not published,
calculations showing that strict liability under their
plan would actually save money.

D. Impact of Major Assumptions

Three major assumptions underlie the savings
calculations given in section B—1 of this chapter.
This section examines the reasonableness and the
effect of varying these assumptions: (1) the
differential impact which no-fault insurance would
have on different coverages purchased by most
Hawaii motorists; (2) the relevance of savings
estimates to premiums charged by non-stock
carriers; and (3) differences which arise if premium
savings are calculated on a “prevailing” rather than
an “‘adequate” rate basis.

1. Savings on component coverages. The
savings analyzed in table 14 — 2 are for a typical
policy containing all six coverages. Savings have
also been calculated on four more limited packages
of coverages, as follows:

Bodily injury coverages only

a. Limited
$10,000/$20,000 bodily injury
liability insurance, including

uninsured motorists coverage of a
like amount

b. Extended

$25,000/$50,000 Dbodily
liability insurance

$10,000/$20,000 uninsured mo-
torists coverage

injury

$1,000 medical payments insurance.

Property damage coverages only
c. Limited

$5,000 property damage liability
insurance



Table 14—3

Estimated Percentage Premium Savings on a
Limited Policy of Bodily Injury Coverages
By Conversion to Five Alternative Insurance-Legal Systems

$10 ,000/$20,000 Bodily Injury Liability Insurance

Uninsured Motorists Coverage

(Adequate Present Premiums Assumed)

Legal System
Complete No-Fault
Ig;t;::;ce Tort o . All social insurance and S;‘;ﬁf
Liability All social insurance private health insurance y
deducted deducted
25 16 6 35 27 19 Low
Private, o 18 7 —4 28 19 9 Low-Medium
individual 9 -3 | 15 19 9 —2 || Medium-High
2 —12 —25 12 0 —12 || High
_ 37 28 20 46 38 31 Low
ng;‘;it;: 15 30 21 12 39 31 23 || Low-Medium
23 12 2 22 23 14 Medium-High
16 5 —6 25 15 5 High
Exclusive 47 40 34 54 49 43 Low
state fund 29 42 34 26 49 42 36 || Low-Medium
36 27 19 43 36 28 Medium-High
30 21 11 37 29 2 High
Loss frequency* Low Medium | High Low |Medium High

*See table 14 — 2.

average of $50 and $100 deductible
collision coverage

d. Extended

$5,000 property damage liability

insurance

average of $50 and $100 deductible
collision coverage
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The savings on bodily injury coverages (a) and
(b) are presented in tables 14 —3 and 14 — 4,
respectively. Table 14 — 5 shows the savings on
property damage
Assumptions and definitions are the same for these
tables as for table 14 — 2. Major conclusions from
these three tables are:

comprehensive insurance.

coverages (c) and




Table 14 — 4

Estimated Percentage Premium Savings on an
Extended Policy of Bodily Injury Coverages
By Conversion to Five Alternative Insurance-Legal Systems

$25,000/$50,000 Bodily Injury Liability Insurance,
$10,000/$20,000 Uninsured Motorists Coverage
and $1,000 Medical Payments Insurance

(Adequate Present Premiums Assumed)

Legal System
Insurance Complete No-Fault Loss*
System Tort All social insurance All social insurance and Severity
Liability deducted private health insurance
deducted
45 38 31 52 47 41 Low
 Private, a 40 32 24 47 40 33 Low-Medium
individual . -
33 25 15 41 33 25 Medium-High|
28 18 8 35 27 18 High
) 54 48 41 60 55 50 Low
E ;‘;a;; s 49 42 35 55 50 44 | Low-Medium
43 36 28 50 44 37 Medium-High|
39 31 22 45 38 31 High
Braliaive 61 56 51 66 62 58 Low
state fund 29 57 52 46 63 58 53 Low-Medium
53 47 40 58 53 47 Medium-High
49 42 35 54 48 42 High
Loss frequency* Low Medium High Low |Medium High

*See table 14 — 2.

(1) Anyone with policy (a) could under ad- (2) Anyone currently purchasing policy (b)
verse conditions experience a premium increase, would receive the greatest percentage
but his premium is more likely to be below present savings by shifting to a no-fault system
adequate premiums (table 14 — 3). (table 14 — 4).
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Table 14 — 5

Limited Percentage Premium Savings on
Limited and Extended Policies of Property Damage Coverages
By Conversion to Five Alternative Insurance-Legal Systems

(Adequate Present Premiums Assumed)

Legal System
hésyusg:;e Tort Complete No-Fault
Liability Limited Package* Extended Package™**

Private,
individual — 11 11 9 9 9 8

Private,

group 15 25 25 24 24 23 22

Exclusive
state fund 29 37 37 36 36 35 35
Conversion Savings**# High [Medium | Low High |Medium Low

*$5,000 property damage liability insurance
Average of $§50 and $100 deductible collision insurance

#*§5 000 property damage liability insurance
Average of $50 and $100 deductible collision insurance

Comprehensive insurance

***%Reduction in claims under present property damage liability and collision coverages
resulting from paying all damage to cars under deductible collision coverages

High — 8.1%

(3) Premium savings for property insurance are
more predictable than for bodily injury
coverage and are expected to be a smaller
percentage of present adequate premiums
(table 14 —5).

Including compensation for disfigurement
losses and eliminating monthly income loss limits
would have a greater percentage impact on the cost
of policies (a) or (b) than upon the cost of the
more complete policy used as a base for
comparison in table 14 — 2. Compensation for
disfigurement losses would reduce the savings on
policy (a) by about 13 percent, and on policy (b)
by about 10 percent. Removing the monthly
income loss limitations would reduce the savings
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Medium — 7.5%

Low — 6.8%

by about 3 percent on policy (a) and by 2 percent
on policy (b).

2. Savings on insurance purchased from other
(non-ISO) insurers. Previous savings estimates were
stated as a percentage of ISO rates. Because large
independent insurers generally charge lower rates
than ISO companies,” the saving to an individual
consumer will be different if he currently
purchases his insurance from an independent,
non-ISO insurer. To illustrate this point, assume

9The independent insurer, it will be assumed, is more selective
than the ISO insurer. It also pays lower commissions and incurs less
expense in other areas, thus producing lower rates under the present
system.



that an independent insurer’s premiums are 20
percent less than ISO rates. For the no-fault system
(social insurance deductions only) the medium
frequency-severity saving for policies (a) and (b)
are shown in table 14 — 6.

3. Prevailing vs. adequate rates. According to
the Insurance Services Office, the motor vehicle
insurance premiums that went into effect in Hawaii
on April 1, 1971 failed to reach adequate levels by
about 3 — 4 percent. For an average driver, the
comparison between adequate and actual rates is
shown in table 14 — 7. Because of this difference,

Table 14 — 6

Percentage Savings from Independent Insurer Rates
(Social Insurance Deductions Only)

Bodily Injury Coverages

Policy (a) Policy (b)
Tort  No-Fault Tort No-Fault
Private, individual - -10 - 19
Private, group 7 -2 7 25
Exclusive state fund 21 13 21 36

Table 14 — 7
Hawaii Motor Vehicle Insurance Premiums, Adequate and Actual
Effective April 1, 1971

. Actual
C Considered g
overage Kg:‘qlf;fe X, ;:oved Adequate/Actual
$25,000/$50,000 bodily injury
liability insurance ............. $101.96 $ 99.21 1.03
$10,000/$20,000 uninsured
motorists coverage ............. 3.75 3.75 1.00
$1,000 medical payments
COVETALZE . vt v e it ee e e 12.59 12.59 1.00
$5,000 property damage
liability insurance ............. 46.90 44.39 1.06
Average of $50 and $100
deductible collision insurance .. ... 78.29 76.85 1.02
Comprehensive insurance  ....... 23.21 21.14 1.10
BOtAl  5iiaiiii 5 0 on i sonmamens $266.70 $257.93 1.034

Source:
Filing, Oahu District, 1971.
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Data obtained from Insurance Services Office, New York, Hawaii Rate



Table 14 — 8

Savings from Actual Rates: Estimated Percentage
Premium Savings on a Commnion Policy of Existing Coverages*
By Conversion to Five Alternative Insurance-Legal Systems

(Present Premiums Equal to 97% of Adequate Premiums Assumed)

Legal System
Insurance Complete No-Fault Loss™**
System | Tort All social insurance All social insurance and Severity
Liability deducted private health insurance
deducted
. 23 19 16 26 23 20 Low
Private, o 20 16 13 23 20 17 Low-Medium
individual 17 13 9 20 17 13 Medium-High
14 10 i) 18 14 9 High
. 35 32 29 38 35 33 Low
Private, 32 29 26 35 33 30 Low-Medium
group 13 30 26 23 33 30 27 Medium-High
29 23 19 30 27 23 High
Exclusive 45 43 4l 48 10 A4 Low :
43 41 38 46 44 42 Low-Medium
e e 42 39 36 44 41 39 | Medium-Hich
u 39 36 33 42 39 36 High
Loss frequency** Low Medium | High Low Medium | High

#$25,000/$50,000 Bodily injury liability insurance
$10,000/$20,000 Uninsured motorists coverage

$ 1,000 Medical payments insurance
$ 5,000 Property damage liability insurance

Average of $50 and $100 deductible collision insurance

Comprehensive insurance

##Gee table 14 — 2.

percentage savings from adequate rates previously
analyzed in table 14 — 2 will be slightly more than
savings from the actual rates in effect on April 1,
1971. Table 14 — 8 shows estimated percentage
savings from actual rates for all insurance-legal

systems which were previously analyzed in table
14 — 2.

It should be noted that if past trends continue,
further increases in medical expenses, repair costs
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and accident rates can be expected. Any insurance
system which covers such costs will be faced with a
rising trend. Under the present system, loss and
operating costs have been increasing about 12
percent annually. Consequently, the adequacy of
the rates now in existence will decline with the
passage of time, and the savings which can be
achieved by switching from one system with
inadequate rates to another system with adequate
rates will also decline.



CHAPTER 15

IMPACTS OF REFORM PLANS

In addition to the effect on premiums
discussed in the preceding chapter, reform of the
motor vehicle insurance system will have effects on
insurance carriers and their agents, lawyers and
others. The effects are discussed in this chapter.
Estimates of the impacts are presented for the
basic reforms of the insurance system discussed
earlier—modified tort liability, partial no-fault and
complete no-fault.

For the purposes of consolidating the ensuing
insurance industry income analysis, a partial
no-fault plan with a $10,000 tort exemption and
complete no-fault will be treated as virtually the
same system. The rationale for this approach is
predicated on the fact that premium savings
derived for the two no-fault plans in chapter 14
were almost identical. The partial and complete
no-fault plans do differ markedly in terms of their
treatment of compensation for the seriously
injured and related legal fees and court costs for
such cases. Effects on both income from
professional practice and court costs from adopting
various forms of partial no-fault are therefore
treated separately in sections C and G of this
chapter.

The most pervasive administrative reform,
selling motor vehicle insurance through a state
fund, would virtually eliminate all forms of
industry income and produce significant changes in
general revenue tax yields for the State. The effects
of a state fund on general revenues are addressed
both here and in chapter 16.
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A. Insurance Industry Revenue Changes

The analysis in chapter 14 indicated the extent
to which reforms would change insurance rates.
Changes in total premiums now earned by the
insurance industry will result from three sources:
lower rates will reduce premium income;
compulsory insurance for all motorists will increase
premium income; mass merchandising will reduce
income. The effect of these three factors is
analyzed on the basis of 1970 data, the last year
for which complete data were available. Results of
this analysis are summarized in table 15—1 and
explained in the following paragraphs.

1. Changes in rates. For the modified tort
liability plan, efficiencies from the four reforms are
assumed to reduce premiums by 10 percent. For
individual no-fault insurance run by private
carriers, average rates are assumed to decline by 20
percent, which represents the savings realized from
the medium frequency and medium-high severity
assumptions in table 14—2.1 The extent to which
these two assumptions reduce average premiums
for different risk categories is shown in row 2 of
table 15-2.

2. Compulsory insurance. Estimates of the
effect of any major reform plan should presume
that insurance will be compulsory, since this is the
principal method of closing existing coverage gaps.
Adoption of a compulsory insurance law raises the
industry’s gross revenues and helps offset the drop
in income due to rate reductions.

1Assumes all collateral sources deducted.



Table 15—1

Effect of Two Proposed Reform Measures
Insurance Industry Revenues

(8 in thousands)

Modified
Tort Liability No-Fault
. 1970 premiums earned (motor vehicle insurance only)
from present tort liability system ... ... .. ... $ 54,750 $ 54,750
. LESS: changesinbasicrates - .............. —-5,460 —-10,950
< BT 5 somemen 9 & 4 9 % & i SO % B8 ¥ 6 6 8 49,290 43,800
4. ADD: increase from compulsory insurance .. ..... +14,115 +13,000
s Qubtofal 0 sswmam s dssavEET E TR EE 63,405 56,340
6. LESS: 15% reduction for group merchandising -5,393 —4,792
s CTORAl.  Tos gt b v 5wk b Vi 6 6 3§V S $ 58,012 $ 51,548
. Netimpact (7 — 1) .. ..ttt i s et e e e e +H . 3.262 -$ 3,202
. Percent change, net of all adjustments . ........ +6.0 —5.8
Table 15-2
Auto Insurance Commission Income
Impacts of Proposed Reform Measures
($ in thousands)
Modified
Tort Liability No-Fault
1970 Commission income motor
vehicle insurance only ............ $ 4,380 $ 4,380
Less: Effect of changes in rates — 438 — 876
Subtotal ........... ... . ... .... 3,942 3,504
Add: Increase in commission income
from compulsory insurance ........ + 1,127 + 1,037
Dubtotal <z« eme se g s s seeEE ¢ s 5,069 4,541
Less: Reduction in commission
income from group merchandising widel 08 = B5l18
Total commission income . ....... § 963 863
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The change in aggregate premium income
which would accompany a shift to compulsory
insurance is shown in row 4 of table 15 1.
Derivation of this estimate will be found in
appendix E.

3. Mass merchandising. All major reforms
include mass merchandising as a more efficient
means of marketing. It was assumed that 70
percent of all insurance sold would be subject to
reductions from mass merchandising. Of this, it
was further assumed that 81 percent would in fact
take advantage of group rates. Finally, based on
the actuarial methodology of chapter 14, a 15
percent reduction in premiums was assumed to
apply. Row 6 of table 15—1 displays the results of
calculations based on these assumptions. The
impact of group merchandising ranges from a $4.8
million reduction for a no-fault plan to a $5.4
million reduction under the modified tort liability
system.

B. Insurance Agent’s Income

All stock carriers in Hawaii use the agent
system exclusively as do many non-stock
companies. Most insurance agents sell both life and
casualty insurance. Of all automobile insurance
sold in Hawaii, agents sell approximately 75 — 80
percent.

Table 15—1 displayed the impact of two
reform plans on premiums earned by insurance
carriers. The impact on agents’ income is displayed
in similar fashion in table 15—2. As with gross
premiums earned, agents’ commissions are also
affected by changes in rates, adoption of
compulsory insurance and mass merchandising.
Agents’ commissions are a straight 10 — 15 percent
of the premium. Hence, the first two items, which
only affect the total dollar volume of insurance
sold, change an agent’s income proportionately.
The impact of mass marketing, however, is
dramatically different. Consumer savings from
group merchandising are achieved chiefly at the
expense of the agent, by a substantial reduction in
his commission.

The income estimates shown in rows 1, 3 and
5 of table 15—2 assume that agents receive 8 per-
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cent of all premiums earned from the sale of
automobile insurance.? After introduction of mass
merchandising, it is assumed that in time the
proportion of owner/drivers purchasing group
plans will be equivalent to the current proportion
of the general population covered under group
accident and health plans, i.e., 81 percent. Thus,
the substantial reduction of income shown in row
6 is achieved largely through reduction of solicitor
commissions.

In 1970, the insurance commissioner’s files
indicated that over 4,100 active agent and solicitor
licenses were outstanding. However, a number of
these work less than full-time as insurance agents.
It is estimated that Hawaii has the equivalent of
about 2,000 full-time salesmen. On this basis, the
estimated loss in commissions from automobile
insurance ranges from approximately $1,839 per
agent under the no-fault plan to $2,053 per agent
for the modified tort liability system. Based on an
estimated annual income of $13,000 per agent, this
amounts to a reduction in expected annual income
of 14.1 and 15.7 percent under the no-fault and
modified tort liability plans, respectively.

C. Legal Profession

All major reform plans aim at some reduction
in attorneys’ fees for motor vehicle accident cases.
Their effects range from minimal reductions
through regulation of contingent fees to major
reductions through the abolition of motor vehicle
tort cases under the complete no-fault plan.

Direct data concerning the income of attorneys
engaged in accident liability cases are not available.
It is possible, however, to make some rough
estimates of both present income and the effect of
reform plans. These are shown in table 153 and
are based on the following assumptions. First,
attorneys’ fees are estimated to be 7 percent of all
liability claims paid by insurers—that is, bodily
injury and property damage liability combined,
which totaled $25.8 million in 1970. Estimated
income is shown in the first row of table 15—3.

2Thalt is, a 10 percent commission times 80 percent (the
estimated proportion of insurance premiums sold through the
general agent system) of gross premiums shown in rows 1, 3 and 5
of table 15-1.



Table 15-3

Impact of the Reform Plans on Attorneys’ Fees

Amount Average Fees
Plan in Millions per Firm1
1. Tort liability $1.8 $24,000 — 36,000
2. Modified tort liability 1.4 19,000 — 28,000
3. Partial no-fault2
$10,000 exemption level il 9,000 — 14,000
4. Complete no-fault3 2 3,000 — 4,000

1Assumes 50-75 firms engaged in practice of motor vehicle
tort liability cases.

2 Assumes a 56 percent reduction in case loads from the
dockets of the Hawaii circuit courts.

3Assunmas that complete no-fault system will remove 90 percent
of prevailing motor vehicle tort liability case loads.

A modified tort liability plan is assumed to
decrease legal fees by only 20 percent. The partial
no-fault plan with a $10,000 exemption from tort
liability is assumed to reduce attorneys’ fees by
approximately 60 percent. Finally, the complete
no-fault plan is assumed to reduce attorneys’ fees
by approximately 90 percent, with the remaining
10 percent representing fees from policy disputes
in the course of claims settlements.

The estimated loss in income to the legal

profession thus ranges from $400,000 to
$1,600,000, depending on the reform plan
adopted. It was assumed that motor vehicle

accident cases comprise a significant portion of the
practice of 50 — 75 Hawaii law firms. This loss in
income could amount to as much as $32,000 per
firm.

Clearly, a major no-fault reform of motor
vehicle insurance will have a significant impact on
the income of those attorneys engaged heavily in
automobile tort negligence work. However, the
effect of any drop in fees should be mitigated by
the fact that Hawaii has a lawyer shortage.

3“As against the national average of one lawyer for every 621
people in 1966, Hawaii’s 1 to 1,083 was the fourth lowest ratio in
the nation . . . Hawaii ranked 45th among the states, followed bv
Delaware, Nevada, Vermont, Wyoming and Alaska.” Norman Meller,
Hawaii Law School Study, Honolulu: University of Hawaii Legisla-
tive Reference Bureau, 1971, pp. 53-54.
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D. Health Insurance Costs

A significant feature of all proposed reform
plans is the primary use of other sources of
recovery, with auto insurance playing a secondary
role. The net impact on motorists is an initial
reduction of the cost of automobile insurance
coverage. In a broader context, making these other
sources primary and auto insurance secondary
results in eliminating or substantially reducing the
duplication in payments which now occurs. While
it is impossible to determine the exact extent of
this duplication, it is possible to make estimates in
three critical areas: health care insurance coverage,
workmen’s compensation, and temporary disability
insurance. This section estimates the extent of the
health care costs borne by private sources; payout
for disability income protection is estimated in the
following section.

In 1970, over $60,000,000 in health care
benefits was delivered to Hawaii residents by
private accident and health plans.4 As indicated in
table 15—4, over 81 percent was provided through
such plans as Hawaii Medical  Service
Association, Kaiser Foundation Health Plan, and
other medical services programs. Less than 19
percent was provided by insurance carriers.

Table 15—4

Estimated Health Insurance Benefits
Delivered to Hawaii Residents in 1969
By Private Health Plans

Sougce of
Compensation Amount Percent
Commercial insurersl . .. ... .. $11,518,000 19
Noncommercial health plans2 49,311,000 81
0] 7| [ T TR $60,829,000 100.0
Sources: 1

Hawaii State department of regulatory agencies,
Report of Insurance Commissioner, 1970, Honolulu.

2Health Insurance Association of America, Annual Survey
of Health Plans, 1970, New York.

4Tota.l health insurance benefits paid out in 1970 would risc by
more than a fifth to $73.6 million if federal medicare payments for
Hawaii beneficiaries ($13,639,000 for parts A and B) are included.



Duplication of medical coverage in Hawaii is
substantial. More than 70 percent of automobile
insurance purchasers have duplicate coverages
under some other health plan.® In contrast, the
Health Insurance Association of America estimated
in 1970 that, on a nationwide basis, duplication
between health insurance coverages amounted to
36 percent.® Thus, Hawaii far exceeds the national
average in terms of the proportion of car owners
with extensive overlap of medical coverages from
different sources. Passage of mandatory prepaid
health care legislation would further increase this
overlap.

The result of reducing duplicate medical
payments by relying on other sources is shown in
table 15—5. The first column shows the effect
under existing conditions, and the second column
shows what will happen under mandatory prepaid
health care. The estimates in table 15—5 assume
(1) in the absence of a mandatory prepaid health
insurance plan, the proportion of total bodily
injury losses paid by auto insurers will drop from
the current estimated level of 12 percent to less
than 4 percent; (2) imposition of prepaid health
insurance will eliminate medical payments by
automobile insurers entirely;’ and (3) the
proportion of health benefits paid by the two
major health plan sources in the State will be (in
percent):8

Without With
Mandatory Mandatory
Health Health
Insurance Insurance
Commercial insurers . . 16 15
Noncommercial
health plans ........ 84 85
Total . &« « « 5 woee o a 100 100

5For estimated duplication between automobile medical
payments coverages and health plan coverages, see appendix E.

6 ; 4 e
For national estimates of duplication between health insurance
coverages, see appendix E.

7See Legislative Reference Bureau, University of Hawaii,
Prepaid Health Care in Hawasi, Report No. 2, Honolulu: 1971; and
Hawaii State Legislature, S. B. No. 25,8.D. 1, “A Bill for an Act
l;g%alting to the Hawaii Health Prepayment Act,” Honolulu: April §,

8For details, see appendix E.

Table 15-5

Reduction in Duplicate Payments for
Health Care from Auto Insurance, 19701

($ in thousands)

Without With
. Mandatory Mandatory
Paid by Prepaid Prepaid
Health Plan!  Health Plan2

Commercial insurers .. ...... $ 260.0 $ 348.0
Noncommercial health plans 1,362.0 1,969.0
Total reduction in auto insurance
medical payments (including
bodily injury coverage) ...... $1,622,0 $2,317.0

lAssumes 70 percent of all current medical payments
are duplicated; see section E of appendix E for details.

2 All 1970 payments for health care.

In effect, the burden of current medical
payments will be eliminated from the cost of
automobile insurance and will continue to be paid
chiefly by noncommercial health plans.

E. Disability Income Sources

All' reform plans considered in this study
specify statutory disability income maintenance
programs as the primary source of wage loss
benefits. For those employed in the labor force,
disability income maintenance in Hawaii is
provided through three sources. The major federal
source is the long term disability income program
of the Social Security Administration, which in
1969 paid over $5,700,000 to more than 5,700
chronic disabled in Hawaii. The State of Hawaii has
two disability income systems: workmen’s
compensation and temporary disability insurance
(TDI). Workmen’s compensation provides
indemnity benefits for those injured in
work-related accidents. TDI, which gives more
limited coverage for non-work-related accidents, is
provided for a period of up to 26 weeks. Making
automobile insurance secondary to these sources
will also reduce duplicate benefit payments.

The estimated expenditures by these two state
systems is summarized in table 15—6. In 1970, an
estimated 1,656 persons injured in auto accidents



(out of a total of approximately 9,000) qualified
for compensation from these two sources. At
current rates they received approximately
$924.,000. Derivation of these estimates is
discussed below.

1. Workmen’s compensation. Estimates are
based on the 1965 to 1969 aggregate workmen’s
compensation experiences which revealed a
consistent rate of two on-the-job motor vehicle
accidents out of every hundred which occurred.
The average income award per case was $735.
Since it was not known whether the severity of
these auto-related accidents differed from other
accidents, this average figure was used. For 1970,
the estimated 1,016 vehicle-related accidents thus
resulted in awards totaling $745,000.

2. Temporary disability income. In general,
the estimated payment for motor vehicle accidents
from TDI is less than one-third of the effect on the
workmen’s compensation system. TDI benefits do
not pay for the first week of disability. The
estimate in table 15—6 assumes that (a) 10 percent
of all TDI covered injuries are automobile related,
(b) the average claimant is compensated for four
weeks, and (c) average TDI compensation is $69
per week. On this basis, 640 claims result in
estimated total cash awards of $179,000.

F. State Taxes

Assuming that auto insurance is left to private
carriers, adoption of a modified tort liability or a
no-fault plan will, at most, make only a minor
change in the revenues collected by the State
through its 3.8 percent gross insurance premium
tax. As indicated in table 15—1, the maximum
decrease in premiums occurs under a complete
no-fault plan, and is about $5,000,000. Thus, the
State stands to lose no more than $200,000 in
revenues from the most complete reform of the
legal and insurance system. This is equivalent to
less than a 10 percent drop from current
collections under the present tort liability system.

Adoption of an exclusive state fund similar to
those in Puerto Rico and Saskatchewan would have
a larger impact because of the greater reduction in
rates. Under a state fund no-fault plan, rates would
fall by 43 percenf;,9 and aggregate premiums would
fall by 27 percent. Assuming that a state fund
would continue to collect the 3.8 percent tax, the

net result would be a loss in revenues of
$563,000.19

9Using the same medium frequency and medium-high severity
assumption as was used previously.

10See appendix G.

Table 15—6

Estimated Disability Income Paid to
Automobile Accident Victims, 1970

Vehicle-
Number of Related Total
Covered Injuries  Accidents Compensation
Workmen’s compensation 50,800 1,016 $745,000
Temporary disability insurance . 6,400 640 179,000
Total ................ 57,200 1,656 $924,000
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G. State Expenditures

Two areas of expenditures by the State need to
be examined: (1) court costs and (2) costs for an
exclusive state insurance fund.

1. Court costs. The four circuit courts in
Hawaii handle the major portion of motor vehicle
cases. In fiscal year 1970, 966 of approximately
28,000 cases filed dealt with motor vehicles. Based
on budget data, the average court cost per case
filed was $75. At present, therefore, court costs for
motor vehicle cases are approximately $73,000,
which represents less than 4 percent of the total
$2,000,000 court budget.

Table 15—7 shows the distribution by size of
award of all motor vehicle tort cases which were
settled in the circuit court over a period of four
and one-half years. Using these data, the impact of
alternative tort exemption limits under a part1a1
no-fault plan would be as follows:

Partial No-Fault Tort Percent Reduction

Exemption Limits in Cases
$ 2,500 23
$ 5,000 35
$10,000 56

At a tort exemption limit of $2,500, anticipated
savings equal 23 percent of $73,000, or $17,000.
By extending the tort exemption limit to $10,000,
cost savings would increase to about $40,000.
Thus, elimination of motor vehicle tort cases
would not significantly affect the total costs of the
court system in Hawaii. Initially, in fact, a number
of actions might ensue from policy disputes over
issues such as benefit entitlements, thus precluding
any savings in court costs for some time.
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Table 15-7

Average Number of Motor Vehicle Tort Cases
Settled by Verdict, Hawaii Circuit Courts,
By Value of Award

January 1967 — June 1971

Percent

Value Award Class Number Distribution
§ 1 — 1,000 29 12.4
1,001 — 2,500 26 11.1
2,501 — 5,000 28 11.9
5,001 — 10,000 59 22.1
10,001 — 25,000 52 22.1
25,000+ 48 20.4
235 100.0

2. State insurance fund. Establishment of an
exclusive state insurance fund would probably
require an appropriation for initial startup and
operating expense of $1,000,000. This would be a
one-time appropriation, and the legislature could
mandate that it be repaid. In no event should more
than this amount be necessary.

Reserves necessary for a state fund would not
need any appropriation by the legislature, assuming
that the fund adhered to the same requirements
now applied to private carriers, and assuming that,
upon initiation, all premiums are collected for one
year in advance.






PART V
CONCLUSIONS AND RECOMMENDATIONS
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CHAPTER 16

CONCLUSIONS
This chapter gives the rationale for the objective of guaranteeing adequate care for all
following three major conclusions and victims. It is also the only system which satisfies

recommendations which emerge from this study:

(1) The State of Hawaii should adopt a
complete no-fault motor vehicle insurance system.
The specific plan recommended for adoption is
contained in appendix A—1 and its contents are
explained in the next chapter.

(2) The legislature should enact a bill enabling
mass merchandising of motor vehicle insurance
regardless of whether it enacts any other insurance
reform legislation. Appendix A—2 contains a
recommended mass merchandising bill.

(3) The State should not adopt an exclusive
state fund at this time.

A. Selection of Optimum Insurance System

To determine the best insurance reforms for
Hawaii, the analysis in Part IV was used to evaluate
the major reform alternatives against the objectives
specified in Part II. A summary of the extent to
which each reform plan meets the insurance
subobjectives is given in table 16—1. This table
shows the four major policy objectives applicable
to accidents, the primary insurance objective, and
the eight insurance subobjectives.

The accident victim should be given the
overriding consideration and should, therefore,
probably be the controlling factor in determining
the most desirable insurance system. As table 16— 1
indicates, a complete no-fault plan is the only
system which completely satisfies the postcrash
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insurance subobjectives 1, 2 and 3, which specify
that victims should receive adequate, prompt and
guaranteed payment for their losses. This result is
consistent with the fact that a no-fault insurance
system 1is expressly designed to take care of
accident victims, whereas a principal purpose of
liability insurance is to protect the assets of those
motorists accused of negligence. If a widespread or
universal insurance system is to be the principal
source from which accident victims are
compensated for their losses, a no-fault insurance
system is clearly superior.

Further, no-fault is potentially the most
efficient and least costly system, thereby fulfilling
a prime insurance objective. In view of the large
sums of money which the public spends each year
for insurance, the efficiency criterion is extremely
important. Potential increases in system efficiency
represent the most important source of cost
reduction and premium savings. In addition to
being more efficient, a complete no-fault plan is
also more equitable concerning the availability and

pricing of insurance. Thus, no-fault fulfills
subobjectives 4, 5 and 6.
The following sections elaborate on the

rationale for recommending a complete no-fault

system over either modified tort liability or partial
no-fault.

1. Modified tort liability. All improvements
over the existing tort liability system are achieved
by moving in the direction of a no-fault system.
For example, abolition of the collateral source rule



Table 16—1
Insurance Reform Plans Compared with Objectives

Insurance System

Objectives Modified Tort
Liability Partial No-Fault Complete No-Fault

Accident objectives: precrash )
1. Prevent accidents No significant differences between alternatives.

i 2. Reduce severity and minimize losses Differences slight or negligible; widespread no-fault has desirable potential of
| rating cars on safety factors, but not feasible for Hawaii to undertake alone.

Accident objectives: postcrash

1. Treat injured victims Third party The lower the Guarantees all neces-
prepayments resem- tort exemption limit, sary treatment for
bling first party the larger the potential | everyone
system is strongest gap

H point

2. Reduce hardships Has most gaps The lower the tort Gives most even
and most uneven exemption the more treatment to all victims
treatment of victims uneven the treatment

Primary insurance objective:

To be efficient and effective Least efficient system; Potential efficiencies Potentially the most

all reform efficiencies increase with efficient system

obtained by moving in higher tort exemption
direction of first party limits

recovery
Insurance subobjectives: g
1. Compensate personal injury losses Has the greatest number  The higher the first-party Pays medical expenses and
adequately of potential gaps, which| coverage, the fewer the wage losses of all victims
are best closed by resi- | gaps
dual first party recovery]
2. Pay promptly Inherently slowest Amixture of fast and Inherently fastest
system slow elements system
3. Guarantee payments Inherently has greatest In between Inherently has least
amount of uncertainty uncertainty
4, Universal availability at reasonable Avoids insuring anyone | In between Best system; guarantees
cost who might be a poor basic personal injury
defendant in a negligence coverage for all

lawsuit or else arbitrarily
classifies him into a

high cost category
5. Assess cost equitably Discriminates on In between Potentially least
factors other than discriminatory
driving ability;
potential liability is
major cost factor
6. Operate simply Complicated and not May be the most Has potential of being
easily understood by complicated and simplest system which will
average citizen least understood be most easily understood
system of all by the average citizen
7. Complement related activities “Secrecy” desired for In between Has greatest potential

negligence suits com-
plicates reporting and
investigation

8. /Account for performance Equally feasible for each alternative
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essentially eliminates duplication of coverage by
deducting other first-party insurance benefits
whenever they exist. But in any accident where a
victim does not have such other first-party
insurance and cannot prove negligence on the part
of some other driver, there obviously exists a
serious gap in coverage. That is, this system gives
such victims no protection against losses. Clearly, it
is the widespread existence of other first-party
insurance which makes abolition of the collateral
source rule a tenable reform. Thus, if a person has
no such insurance, the abolition of the collateral
source rule would be a meaningless reform. The
implication is that the more widespread is
first-party insurance, the less will be the gaps and
other problems associated with a tort liability
system. This reasoning merely needs to be
extended to its logical conclusion.

The other reforms in the modified tort liability
system—inter-insurer arbitration for bodily injury
claims, a formula or schedule for general damages
and regulation of contingent fees—are intended to
speed up the compensation process, distribute
insurance benefits more equitably, and reduce
attorneys’ fees. These reforms can succeed to a
limited degree, but not nearly so well as does a
complete no-fault plan.

Consider the arbitration proposal, for instance.
Depending on one’s interpretation of this proposal,
inter-insurer arbitration of bodily injury claims
either gives end-results similar to a no-fault
approach or it leaves a serious compensation gap.
To illustrate, assume there is a collision where two
injured drivers both have liability insurance but no
other coverage. The fact that arbitration takes
place between insurers would seem to imply that
medical costs for each victim will somehow be
compensated by the insurance system, with the
principal unresolved question being the share to be
paid by each victim’s insurer. If this does occur,
the net result is similar to the no-fault system (i.e.,
the insurance system pays), except that the
no-fault plan determines in advance which
company pays rather than relying on expensive and
time-consuming, case-by-case investigation and
arbitration. If, on the other hand, it is possible for
an arbitrator to decide that one driver was
“negligent” and is not entitled to have his losses
compensated, then the system contains a serious
gap—unless, of course, everyone also buys
extensive no-fault medical expense coverage in
addition to liability insurance to pay for the
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expenses of others if found negligent. The
inescapable conclusion is that the modified tort
liability system moves in the direction of achieving
the desired objectives, but does not go as far or
succeed as well as a no-fault system.

2. Partial no-fault. Every partial no-fault plan
is, by definition, a combination of tort liability and
pure no-fault. The higher the tort exemption, the
more the system resembles complete no-fault. A
$10,000 tort exemption, for example, covers the
losses of over 95 percent of all personal injury
cases. Conversely, the lower the exemption, the
greater will be the number of injured victims who
will have to establish negligence in order to receive
adequate compensation.

Between partial and complete no-fault, some of
the differences disappear or become somewhat
obscure at high tort exemption levels. For
example, cost differences between partial and
complete no-fault become negligible as the tort
exemption level approaches $10,000. However,
even with an exemption level of $10,000, under
partial no-fault, the 5 percent who suffer the most
serious injuries (their losses can exceed $10,000 by
a wide margin) would have to depend upon the
vagaries of the tort system (e.g., delays,
uncertainty of payment, limited compensation,
etc.) for recovery of most of their losses and thus
suffer the greatest hardship of all victims. Further,
the retention of the liability system would require
purchase of liability insurance if one desires to
protect oneself from liability over the partial
no-fault exemption level and thus would retain
many of the problems associated with buying
liability insurance (unwillingness of the insurer to
sell or renew policies, assigned risk plans, very high
premiums for a few, etc.). Also, if partial no-fault
is accompanied by compulsory, high liability limit,
the cost of purchasing such insurance would be
expensive.

Fortunately for society, serious injuries
comprise a small percentage of all personal injury
cases. However, since hardship increases
disproportionately with the seriousness of the
injury, in these few cases partial no-fault is clearly
less equitable. In other words, the farther a partial
no-fault plan departs from tort liability in the
direction of complete no-fault, the closer it would
come to fulfilling major social objectives for the
insurance system.



Finally, in terms of simplicity, the partial
no-fault plan is perhaps the worst of all. Under this
system a driver will have to have two
fundamentally different types of insurance and he
will have to understand two distinctly different
sets of rules.

3. Complete no-fault. Some complete no-fault
plans achieve the basic objectives better than do
others. For instance, some proposals provide
benefits only for basic personal injury losses. At
least one plan (the Minnesota-Davies plan) goes
beyond this by including both long term disability
and disfigurement compensation, thereby
providing more effective compensation for traffic
accident victims. Inclusion of these important
serious injury benefits in the plan recommended in
chapter 17 is a distinct and beneficial difference
from many existing state and national proposals.

It should also be noted that the summary in
table 16—1 indicates the several instances where
the no-fault system has the potential of being the
best system; e.g., it is potentially the most
efficient, the least discriminatory and the simplest.
The extent to which this potential will in fact be
realized depends critically upon the design and
implementation of the system. The plan
recommended in chapter 17 attempts to realize
these potential benefits to the maximum extent
possible.

B. Mass Merchandising

In the 1971 Ilegislative session, a group
marketing bill passed both houses of the Hawaii
State legislature but was subsequently vetoed by
the governor.! The analysis in part IV confirms the
original opinion of the legislature that group
merchandising is more efficient and has significant
cost-savings potential. Hawaii vehicle owners as a
group could obtain in excess of a $5 million savings
from this feature.

Mass merchandising is not limited to any
particular system of automobile insurance. It can
be applied to tort liability or to partial or complete
no-fault plans. Because mass merchandising is not
tied to any particular insurance reform, enactment
of a separate bill applicable to any insurance

lgee 5. B. 541.
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system in the form contained in appendix A—2,is
recommended. Passage of such bill will remove the
existing artificial restriction on competition and
permit the competitive enterprise system to benefit
the consumer by offering meaningful alternatives.

C. Exclusive State Fund: Advantages
and Disadvantages

An exclusive state fund would be the sole
issuer of any mandatory personal injury coverages.
Beyond this point, such a fund could (1) be the
sole provider of all automobile coverages; (2)
permit private insurers to compete in the sale of
certain optional coverages, such as excess wage loss
protection or insurance against collision damage; or
(3) permit private carriers to be the sole providers
of all optional coverages.

From a purely financial viewpoint, a state fund
provides a more efficient use of the vehicle owner’s
insurance premium money. Chapter 14 showed
that a state fund would result in an additional 14
percent cost savings for either a tort liability or
complete no-fault system (see table 14-2).
Therefore, although establishment of an exclusive
state fund is not recommended at this time, it must
be recognized as a viable administrative alternative.
It is instructive to consider briefly the rationale for
a state fund under all three insurance reforms, even
though a complete no-fault system has been
indicated as the best plan in terms of fulfilling
public policy objectives.

1. Modified tort liability. An adversary
process lies at the foundation of the tort liability
system. Victims injured in an automobile accident
attempt to recover losses by retaining an attorney
and suing the driver and his insurance company. If
the injured victim was himself a driver of another
motor vehicle and his insurance company advanced
money against first-party coverages and has
subrogation rights, then that insurance company
may also be a party to the suit. The adversary
system is clearly preserved when the victim’s
insurer and the other driver’s insurer are different
companies. However, occasionally, a policyholder
of a company collides with another policy holder
of the same company. In such instances, it is clear
that the insurer cannot fairly serve both the
plaintiff and the defendant. Thus, to adhere to the
requirements of the adversary system, the injured
victim hires an attorney to bring suit against the
other driver and his own company. Attorneys



retained by the company then defend its other
policyholder and attempt to minimize the claim of
the injured victim, although the victim is one of
the company’s own ““valued” customers.

If insurance must operate under a tort liability
system, this may be the only procedure possible.
However, the result is that if payment is made, it is
from an insurance fund contributed to by both the
plaintiff and the defendant. It is clearly an
expensive and inefficient means of accomplishing
society’s desired end-result: taking care of accident
victims. Were the State to establish an exclusive
insurance fund under a tort liability system, the
state fund would be the insurer of the defendant
and plaintiff most of the time. If liability insurance
were made compulsory, the state fund would be
cast in an undesirable plaintiff-defendant role in
virtually every suit.? For this reason, it is
recommended that in no event should an exclusive
state fund be established in conjunction with a tort
liability system.

2. Partial no-fault. The more a partial no-fault
system relies on: tort liability for recovery, the
more the preceding presumption against a state
fund applies. Thus, with low tort lability
exemptions, a state fund would appear to be highly
undesirable because the fund would be the insurer
of plaintiff and defendant in too many instances.
However, this objection to a state fund diminishes
with higher tort liability exemptions and as more
cases are settled on a first-party basis. With a
$10,000 exemption, a state fund would probably
be cast in the defendant-plaintiff
conflict-of-interest situation no more often than
occurs with some very large insurance companies
today. For this reason, a state fund must at least be
considered tenable under partial no-fault with
high tort exemption.

3. Complete no-fault. As indicated in chapter
12, both Saskatchewan and Puerto Rico have
successfully established government insurance
funds to provide basic loss protection for
automobile accidents. In Hawaii, however,
enactment of a state fund to monopolize the sale

2A similar situation arises today when someone tries to collect
under the uninsured motorist coverage in his insurance policy.
Under this first-party tort liability creation, the victim must claim
against his own insurance company and prove that he was struck by
a negligent motorist. If the insurance company “wins” the suit, its
policyholder loses.

123

and administration of motor vehicle insurance
would mark a complete break with present
traditions. Nevertheless, the fact that such a change
has received some form of serious consideration in
both Hawaii and Maryland indicates that public
antipathy to such a change may be waning. The
advantages and disadvantages are considered
separately in the following paragraphs.

a. Advantages. An exclusive state fund for
basic compulsory insurance has several appealing
advantages. These include:

Administrative efficiency
Low cost to the public

Little money needed for
self-perpetuating thereafter.

initiation;

A state fund can make the purchase of
automobile coverage an integral part of the vehicle
registration process. Further, premiums can reflect
a driver’s traffic safety record by integrating rating
with existing or anticipated improvements in the
traffic conviction reporting system. This would be
a distinct improvement over the present system
where rate increases can result from mere accident
involvement or from being found “negligent”
without any proof of inadequate driving ability,
bad driving judgment, or other socially undesirable
characteristics.

In terms of cost, the motor vehicle owner
clearly obtains a substantial out-of-pocket savings
in terms of reduced premiums under the state fund
alternative. The actuarial analysis of chapter 14
indicated that under complete no-fault, current
premiums could be adjusted downwards by 43
percent.®> In 1970, the average premium paid by a
motorist in Hawaii was approximately $204.4
Thus, a 43 percent reduction would, on the
average, save each motorist about $88. In terms of
aggregate figures, Hawaii’s private insurance
carriers earned premiums of $54.5 million in 1970.
A 43 percent savings from this figure would
amount to an annual $23.4 million dividend for

3Bascci on the medium frequency and medium-high severity
assumption with all other insurance sources used first; sce table
14-2.

4Tota! earned premiums divided by number of car-ycars of
insurance written.



Hawaii motorists. At current rates (which were
raised 19 percent in April 1971), the annual savings
would be $27.9 million.’

An efficient operation under a state fund
should not require any continuing general revenue
appropriation or tax subsidy. As indicated in
chapter 15, the initial purchase of insurance by all
motorists should provide more than adequate
reserves from the outset. Thereafter, a state fund
should have no difficulty operating on a
self-sustaining basis. The Puerto Rico Automobile
Accident Compensation Commission operates on a
self-sustaining basis and has also fully repaid the
first appropriation for initial start-up expenses. The
Saskatchewan Government Insurance Office, which
markets all lines of insurance coverage, actually
returns a net operating surplus.6

b. Disadvantages. Offsetting the advantages of
a state fund are a number of problems and issues
which must be considered. None of these are
insuperable, but on net balance they outweigh the
advantages at this time.

The first problem confronting the State is the
fact that it now has no capability for running a
large motor vehicle insurance operation. The
methods, procedures and forms which would be
required are all lacking and would have to be
developed. Moreover, the State does not have
managers, administrators, claims adjustors, or other
skills necessary to run a state fund. Such talents
exist within Hawaii, but they would have to be
recruited and melded into a smooth-running
organization before consumers could reap the
benefits of a more efficient operation.

The second reason for not recommending a
state fund at this time is the fact that no decision
has been made to adopt a no-fault insurance
system. As indicated above, this move should at
least accompany and should probably precede any
change to an exclusive state fund. Changing from a
tort liability system to a no-fault system entails a
substantial number of unique problems and

5See appendix G for a more complete financial analysis of a
state fund.

6For a detailed analysis of the revenue impacts of a state fund
based on the performance of the Saskatchewan exclusive fund, see
appendix G.
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difficulties in terms of explaining the new system
both to insurance agents and to the average
motorist. In order for any insurance system to
deliver benefits effectively, it is important that
everyone understands his rights, where and how he
makes a claim, etc. With its thousands of trained
agents, private industry is well-situated for this
task:; the state government is not.

A third disadvantage of a monopolistic state
role is that this would preclude the healthy and
creative effect which competition can have when

directed in the right channels. Government
monopolies are generally more defensible in
situations which are relatively stagnant and
routine. A state monopoly is at a distinct

disadvantage when innovation is desired. A switch
to no-fault is in itself a major innovation, and a
great deal of further work, experimentation and
innovation will be necessary before no-fault can
deliver its fullest potential. A dynamic, competitive
enterprise situation is therefore indicated.

It should be noted that efficient and effective
delivery of insurance benefits entails considerably
more than just lower premiums. The quality of
delivery involves many dimensions, including (1)
the speed with which the system reacts, (2)
whether an adjustor comes to the victim or the
victim is required to apply for benefits at a central
office, (3) whether the victim’s case is treated
impersonally or in an individual and considerate
manner, and (4) whether the victim is made to feel
that he is treated fairly, etc. The utility of a state
fund for Hawaii rests upon whether the
competitive enterprise system can deliver
compensation benefits more efficiently and more
effectively. In other words, the crucial test is
whether high quality service along with lower costs
can best be achieved through an exclusive state
fund or a competitive system.

The fourth and final reason for not adopting an
exclusive state fund now is that one must assume
that it will be a one-way, one-time move. Once
private carriers are preempted from the field, it is
not likely that the state fund will be disestablished
or the field later opened to competition. At a
minimum, Hawaii’s private insurance carriers
deserve an opportunity to prove that under a
no-fault system they and the competitive
enterprise system can reduce overhead, increase
efficiency, treat all drivers equitably and otherwise
deliver the substantial benefits which the no-fault



system promises. If they cannot, there is time
enough later to institute an exclusive state fund.

In sum, a state fund is not recommended for
immediate adoption, but this view is contingent
upon the insurance industry’s response and
performance. If the insurance industry indicates an
unwillingness to implement the no-fault system
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proposed by this study and suggests some other
system not in the complete interests of the citizens
of Hawaii, establishment of a state fund should
seriously be considered. In addition, a state fund
should be considered as a distinctly viable
alternative if experience with the basic reforms
proposed in this study indicates that the private
insurance system is either inefficient or ineffective.






CHAPTER 17

RECOMMENDED MOTOR VEHICLE INSURANCE REFORMS

The recommendations that Hawaii adopt a
complete no-fault automobile insurance system
plus mass merchandising are predicated on the
ability of these reforms to assure maximum
efficiency as well as adequate and affordable
protection for all. Should experience with no-fault
under private carriers prove unsatisfactory, an
exclusive state fund should be considered.

Appendix A contains three legislative bills: (1)
a no-fault reform bill recommended for adoption
at this time, (2) a mass merchandising bill also
recommended for adoption at this time, and (3) a
bill for a state motor vehicle insurance fund, which
is not recommended for enactment at this time.
Discussion in this chapter centers on a description
of and commentary on basic reform provisions of
all three bills. Topics addressed in the following
sections include:

Effects of basic changes on the consumer

Basic plan benefits

Guarantee of loss protection and

compensation

Mass merchandising

Hawaii motor vehicle insurance fund.
Chapter |8 contains a recommended

implementation plan for the reforms discussed
here.
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A. Effects of Basic Changes on the Average
Consumer

Adoption of the proposed no-fault plan will
have several major effects, including (1) providing
protection to the total population; (2) broadening
the coverages purchased by a vehicle owner while
exempting him from personal liability; and (3)
making coverages available with likely cost savings
to the consumer and under conditions which
preclude discrimination in the acceptance of risks.

1. Compulsory insurance. To make protection
applicable to the total population, the bill requires
every motor vehicle owner in Hawaii to buy basic
insurance coverage for personal injury losses to
himself and anyone else in his car, plus pedestrians
and any non-vehicle property damage which his car
might inflict.! Thus, approximately 60,000 vehicle
owners who currently do not insure will be
required to purchase insurance.? Those individuals
who now buy liability coverage (80 percent of all
motorists in Hawaii) to pay for losses of other
drivers will instead buy guaranteed protection for
themselves, their families and guest passengers.

1Unde: the proposed legislation, self-insurance is permitted for
those who have 25 or more "vehicles and are financially capable of
paying all traffic accident losses in accordance with required benefit
provisions.

2'Thl: reforms brought about by the proposed legislation include
complete abolishment of the current financial responsibility law
recently made less effective by U. S. Supreme Court rulings. For an
analysis of financial responsibility laws, see appendix F.



At the time of registration, the owner will have
to submit proof from his insurance company that
coverage has been in effect during the past
registration period and will be in effect during the
forthcoming period.? It is anticipated that proof of
insurance coverage for the forthcoming year will
consist of a “binder” which companies customarily
issue to anyone who requires evidence of insurance
in force. This practice is now followed in other
states where insurance is compulsory; thus,
although new to Hawaii, it is not a new procedure
for the industry.

Failure to insure will subject the owner to
penalties which exceed the cost of insurance. It
will also mean that the owner will not be covered
for his own personal losses in the event of an
accident. Moreover, an uninsured car owner will
also be personally liable to any insurer who
provides compensation to other victims under the
assigned claims plan, such as passengers in the
uninsured owner’s car or pedestrians.

In order to require every car owner to have
insurance, it is clearly necessary that insurance
coverage be readily accessible. For this reason,
every insurance company will be required to sell
the mandatory minimum package to any car
owner. Every policy for the minimum required
insurance will be noncancellable and guaranteed
renewable as long as premiums are paid and
provided that there is no fraud in the application.
This guaranteed availability of insurance is
discussed further in section C.

2. What the vehicle owner will buy under the
new system. Upon introduction of complete
no-fault insurance, the six coverages now contained
in a standard insurance policy will change
markedly. Table 17—1 illustrates the changes in
basic policy coverages as a result of introducing
no-fault. Bodily injury liability coverage is
eliminated and replaced by a vastly expanded,

3The combination of retrospective and prospective checking of
insurance coverage at the time of registration is intended to provide
a more efficient means of enforcement. In an island state like
Hawaii it should be particularly effective. It is anticipated that in
December of each year, the insurance companies will issue to each
customer a notice of insurance in force during the past year, much
as all employers now give a W—2 withholding statement to all
employees.

required bodily injury loss coverage. The required
coverage under the proposed plan includes benefits
for medical services and hospitalization, income
loss to wage earners or their dependents, lump sum
death payments to dependents of non-wage
earners, replacement services, disfigurement,
funeral expenses and other out-of-pocket expenses.

Table 17-1

How Motor Vehicle Insurance Would Change
Under the Complete No-Fault Plan

Existing Coverages How Changed Complete No-Fault Policy

Required Benefits

Medical Pay ments Expanded Payments for bodily
injury losses:
Medical and hospital
Income maintenance
Replacement services
Disfigurement
Funeral expenses
Other out-of-pocket
expenses
Property damage
liability
Vehicles Eliminated
Non-vehicular Retained on Strict liability: payments
property different for all non-vehicular
legal basis property damage

Bodily injury Eliminated

liability

Uninsured Eliminated

motorists

Optional Coverages
Collision Retained Collision
Comprehensive Retained Comprehensive

Excess wage loss

Excess replacement of
personal services

Pain and suffering

Out-of-state liability

Under the proposed plan, liability for damage
to wvehicles is eliminated, but payment for
non-vehicylar property damage is required. This
means that in the event of a collision between two
cars, neither owner can sue the other for damage to
or loss of his vehicle. Damage to cars, however,
may be covered under some form of optional
collision coverage.
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In addition to optional insurance for collision
damage, the proposed no-fault plan also
contemplates that automobile insurers will offer
several ather optional coverages which are not now
offered. Four specifically mentioned in the bill are
() recovery of income lost in excess of $600 per
month, (b) replacement of personal services in
excess of one year, (c¢) pain and suffering
reparations for those who suffer disfigurement or
whose medical expenses exceed $5,000, and (d)
liability coverage for those who drive out-of-state.
Nothing in the bill is intended to preclude
insurance companies from offering still other
optional coverages.

Uninsured motorist coverage is completely
eliminated. Such coverage is made unnecessary
by the requirement that all car owners carry
insurance and by the establishment of an assigned
claims plan.

In summary, the net result of the bill will be
two basic mandatory coverages, bodily injury
losses and payments for damage to property other
than automobiles, and several optional coverages.

3. What the vehicle owner will pay under the
new system. Average savings under the no-fault
proposal have been estimated for three possible
cases. In brief, this analysis indicates that (a) a
person now buying complete coverage can expect
to save between 15 and 21 percent per year; (b) a
person now buying complete coverage less
property damage liability and physical damage
coverages can expect to save 23 to 36 percent; and
(c) a person now buying only minimum bodily
injury liability and uninsured motorists coverage
can expect to pay up to 5 percent more or save as
much as 13 percent, depending on the loss
frequency and loss severity experience.* It should
be noted that this last hypothetical motorist who
now buys only minimal coverage would receive far
more insurance coverage for his money than the
coverage he is now getting.

The premium cost experience of some
individual motorists under the no-fault plan will
probably lie outside the range given. Thus, those
who now pay very high premiums but who have no
record of traffic violations and no accident record
will probably save even more than the highest

4'I'he methodology is the same as that used in chapter 14. See
appendix H for details.
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percentage figure given. On the other hand,
motorcyclists and those who drive very unsafe cars
may save less than the lowest amount shown and
they may even pay more than they do today.

B. Scope of Basic Plan Benefits under Proposed
No-Fault

Questions of eligibility, how to obtain benefits,
and the scope of the required benefits under the
recommended no-fault bill are discussed in this
section. In the discussion which follows, it is
important to remember that no-fault insurance
provides direct reimbursement for accident losses
from one’s own insurer.

1. Who is eligible. Eligibility for basic no-fault
benefits extends to any member of the insured
vehicle owner’s family. To preclude as many
problems as possible, the bill provides for the
insured to specifically denote any ‘““marginal”
member of his household * whom he wishes to
have included under his policy. This basic concept
of household protection also extends to those
driving with the consent of the owner as well as to
any guest passenger in the policyholder’s vehicle.

Also covered is anyone injured by a motor
vehicle and who is not an occupant of another
motor vehicle (e.g., a pedestrian or a bicyclist).
Should any such person be injured by a hit-and-run
or uninsured motorist, he will receive full benefits
through an assigned claims plan. Thus everyone
(except an uninsured motorist) who is injured in an
automobile accident will receive the same benefits
as though he were directly covered by a policy.

2. How benefits are obtained. All occupants
of a car will be paid the required benefits directly
from the insurer of the car in which they are
riding. If a person has optional coverage for excess
benefits under another policy (for instance, a guest
passenger with excess wage loss coverage under his
own policy), he will receive all such excess benefits
from that policy. A pedestrian or bicyclist who is
hit by a car will be paid by the insurer of the car.

5For example, a son or daughter over 21 who is a student at a
college or university. outside of Hawaii and who is normally
elsewhere for 8—10 months of the year,

6In the event of a multicar accident where it is not clear which
car struck the pedestrian, he can claim against the insurer of any
involved car; the insurers of the cars then apportion the loss among
themselves.



Under the assigned claims plan which the
proposed bill requires, a victim of a hit-and-run or
uninsured motorist should be able to submit his
claim by filing an official accident report at the
office of any insurance carrier in the State of
Hawaii. The carrier to whom such a claim is
subsequently assigned will then honor such claim
as if the claimant were covered by that company.

Under the proposed legislation, benefits must
be paid within 30 days after a valid claim is filed. If
any benefit is not paid within 30 days, the insurer
is charged interest on the benefit at the rate of 1%
percent per month, or 18 percent per annum. This
is to discourage late or overdue payments by
insurance carriers. The interest rate is the same as
those typically charged by department stores, bank
credit cards and others for overdue payments. It is
to be hoped, of course, that all insurance
companies will pay promptly.

In general, benefits are to be paid on a periodic
basis. Lump sum settlements above $1,000 will
require the issuance of a court order upon showing
of proof of necessity. The basic purpose of
periodic payments is to avoid having seriously
injured victims or survivors imprudently exhaust a
lump sum award and then become wards of the
state. At the same time, however, the general
requirement of periodic payments is not intended
to perpetrate small, periodic, nuisance payments
which unnecessarily increase insurance company
costs. For this reason, an insurer may settle all
claims totaling $1,000 or less and pay the same in a
lump sum with the approval of the claimant.

3. Basic bodily injury benefits. Bodily injury
benefits mandated under the proposed bill and
described here include:

(a) Full payment of all medical and
rehabilitative services required to restore
victims as nearly as possible to their state
of physical and mental health prior to
injury

(b) Full payment for necessary replacement
services up to one year

(¢) Up to $500 for
out-of-pocket expenses

miscellaneous

(d) Funcral expenses up to $2,000
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(e) Periodic income maintenance payments to
victims or to dependents of victims for
losses of income from work

(f) Lump sum disfigurement awards
(g) Lump sum death payments.

a. Medical expenses. The insurance covers all
necessary medical and rehabilitative services
provided to injured victims. Payments may be
made directly to the providers of such services. In
order to promote overall efficiency, automobile
insurance benefits are made secondary to all other
sources of compensation available to the victim:
i.e., health plan coverages such as the Hawaii
Medical Service Association (HMSA) or Kaiser
Foundation Health Plan.

It was shown in chapter 8 that these other
plans now operate with substantially lower
overhead (7 to 25 percent) than do automobile
insurers (whose “target” in rate filings is a 46
percent overhead). They are far more efficient than
automobile insurers. For this reason, health plans
such as HMSA and Kaiser, as well as commercial
health insurers, should be relied on for primary
coverage for medical expenses to the maximum
extent possible.

For purposes of convenience and
accountability, however, automobile insurance
companies should arrange for accident victims to
submit copies of all claims to them, and they in
turn should then make an accounting with the
insured person’s health plan. All medical expenses
not paid for by health plans are to be paid by the
automobile insurance carrier.

b. Replacement services. Payment for
replacement services is also covered. Such services
include all ordinary and necessary household
activities which the injured would have ordinarily
performed himself but for the injury. Examples of
such services include child care, as well as normal
housecleaning, laundry and meal preparation in the
event someone such as a housewife is hospitalized,
totally bedridden or otherwise incapacitated as a
result of an accident. Replacement services are
payable in full for a period not to exceed 12
months.

¢c. Out-of-pocket expenses. Reasonable
out-of-pocket expenses up to $500 per victim will



be paid. Such items may include taxi and baby
sitter expenses when visiting a doctor or
replacement of miscellaneous personal property,
such as damaged clothing.

d. Funeral expenses. Funeral and associated
expenses up to $2,000 will be provided for each
fatally injured victim.

e. Work income losses. Payments for work
income losses up to $600 per month are included
in the plan in order to protect all households
(including single persons) from economic hardship.
Entitlement is based on each wage earner. Thus,
households with more than one wage earner will
have a substantial portion of their income
protected in the event more than one is injured in
the same accident. Income maintenance payments
under the proposed plan continue for as long as the
loss of income due to disability continues. In the
case of permanent disability, income maintenance
payments continue indefinitely.

The $600 per month is net of a flat 15 percent
allowance for federal and state income taxes, since
income replacement payments are not reportable
as income and are not subject to income taxes.
This means that gross income of approximately
$706 per month or $8,400 per year is fully covered
by the bill. This is approximately twice the poverty
level and will fully cover approximately 50 percent
of all Hawaii wage earners.” Those with incomes
substantially in excess of $700 per month may buy
optional excess wage loss coverage.

In order to minimize any inequities which
might arise out of fluctuations in earnings and
employment status of persons in a changing
economy, an injured person may calculate his
income by any one of three straightforward
options and select the one which is most favorable
to him. Income from work is defined simply as
that which a person has reported for income tax
purposes. The three options are a monthly average
of (1) a person’s earnings during the current year
up to the date of accident, (2) last year’s reported

7In chapter 14, an income replacement level of $750 (equivalent
to a gross income of $882 per month, or $10,584 per year) was
analyzed. In order to avoid requiring excessive coverage which many
may consider to be an unnecessary expense, a lower limit of $600
per month was selected for the mandatory coverage in this bill.
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income, or (3) income from the last two years. For
persons normally employed on a regular basis,
these options will make little difference. But for
anyone whose income is (or may be) subject to
seasonal or cyclical fluctuations, such as
construction workers, salesmen, writers, artists, et
al., the availability of these options may make an
important difference, and it is for this reason that
they are provided.

Basic income loss benefits will be paid
periodically and are net of deductions for collateral
sources of compensation. This means that when a
claim is submitted, the insurance carrier should
also receive an accounting of payments made (or to
be made) by the eligible victim’s social and wage
continuation plan insurers. Thus, the victim is
assured of receiving his entire range of benefits.

As regards permanent disability, it should be
clearly understood that this bill differs to some
extent from the approach taken by workmen’s
compensation. In the case of workmen’s
compensation, disability payments tend to be
chiefly a medical-legal determination. That is,
expert medical witnesses testify on the effect, for
example, of losing a finger, and a disability award
is then made regardless of what the victim is in fact
earning. In the proposed bill, income work loss is
essentially an economic determination and is
measured by a person’s actual reduction in
earnings. Thus, if a person loses an arm in an
accident but suffers no permanent loss of income,
he would not be entitled to receive income
maintenance benefits under this bill. He will,
however, be entitled to a disfigurement award,
discussed in the next section. In the event a person
with a permanent injury does suffer a reduction in
income attributable to an automobile accident, he
will receive income benefits up to $600 a month.

One result of basing income work loss benefits
on an economic determination is to direct
insurance resources to those who in fact suffer a
loss of income. A second result should be to avoid
most or all of the expensive and time-consuming
hearings procedures with which the workmen’s
compensation process is encumbered. As indicated
in chapter 8, experience under workmen’s
compensation indicates that this system is even less
efficient than the present automobile liability
insurance system. Hence, the establishment of
another procedural system similar to workmen’s
compensation should be avoided at all costs.



f. Disfigurement awards. Benefits for income
work loss, described in the preceding section, are
based solely on economic loss. However, economic
loss needs to be distinguished from the psychic or
dignitary loss which accompanies permanent
disfigurement. A person who suffers loss of a limb
or permanent scarring may be forced to change his
life-style, even if he suffers no loss of income
whatsoever. Thus, in the proposed bill, payments
are provided for scarring and permanent loss of a
limb or other part of the body.

These payments are over and above payments
for wage losses resulting from disability. Anyone
who suffers loss of a limb (or other scheduled
injury) will receive a disfigurement award,
regardless of whether the person is a minor,
housewife, or wage earner. These awards are
essentially arbitrary in amount and have nothing to
do with the ““extent of (economic) disability” so
frequently at issue in workmen’s compensation
cases. Issues concerning economic wage loss or
reduction in earning capacity may appropriately be
raised in connection with wage loss payments, not
with disfigurement awards. Thus, a specific amount
to be paid for each type of disfigurement, except
scarring, is set forth in the bill. In the case of
scarring, the insurance commissioner is mandated
to establish suitable guidelines for reparations
payments up to a maximum of $12,000.8

g. Death benefits. In the event a wage earner
dies as a result of an automobile accident, his
surviving spouse or children below the age of 18
are entitled to receive income loss support up to
$600 a month. In case of a surviving spouse, she
(or he) receives these payments until she dies or
remarries. In the event she dies, these payments
continue to the children until they reach age 18. If
she remarries, the payments terminate, but if at the
time of her remarriage, the monthly income
payments she received prior to her remarriage total
less than $10,000, she gets paid the difference in
lump sum. In the event a single wage earner dies, or
in the event of the death of a non-wage earner

BThe medical payments provision of the required benefits will
pay for cosmetic surgery as part of rehabilitation and medical
expense necessary to restore a person as nearly as possible to his
previous condition.
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(e.g., a housewife or child), a lump sum $10,000
payment will be made to the estate of the deceased
or to the non-wage earner’s surviving spouse or
children. Thus, a minimum of $10,000 will be paid
on behalf of anyone who dies as a result of an
automobile accident.

4. Property damage provisions. The bill makes
a motor vehicle owner strictly or absolutely liable
for any damage which his car does to non-vehicular
property. That is, there is no need to establish
negligence. To protect both the driver and
property owner, the proposed plan requires
unlimited liability coverage for such property
damage. Losses sustained by property owners will
be paid directly by the insured’s carrier. In the
event any such non-vehicular damage is caused by a
hit-and-run or uninsured motorist, the property
owner can recover his loss through the assigned
claims plan.

Property damage to automobiles will either be
covered under some form of optional first-party
collision insurance or else will be uninsured.
Ordinary collision coverage should be available
with a variety of deductibles, as it is now.’
However, no motorist should consider a deduction
of less than $250.1% For an insurance company,
the processing of small claims is time-consuming,
costly and generally uneconomic. The $100
deductible became ‘“‘standard” in the 1940’s when
$100 represented approximately 8—12 percent of
the cost of a new car, and when $100 bought a
substantial amount of automobile repairs. This
clearly is no longer the case. A $250-$300
deductible would thus restore what was at one
time a sensible threshold for insurance to begin.

91t is hoped that insurance companies will offer new forms of
collision coverage. Keeton and O’Connell’s “‘triple option plan,”
discussed in chapter 12, demonstrates that there can be substantial
innovation in this area. Another possibility in collision insurance
would be for companies to offer a *‘vanishing deductible.” Under
this concept, insurers would pay the entire claim if damage exceeds
a certain amount. The “vanishing deductible” would screen out the
small, expensive-to-process claims but would give the insured owner
maximum protection in the event of extensive damage.

10'l”ypicaily, banks and other consumer lending institutions
require collision coverage with a $100 deductible or less. It is
suggested that the legislature consider restricting this practice and
prevent such institutions from requiring optional collision insurance
lower than $250 deductible.



C. Guaranteed Affordable Protection

The preceding discussion has focused on
benefits under the proposed no-fault plan. Of equal
importance are several reforms which will
guarantee the availability of insurance coverage at
reasonable rates by changing basic methods of
underwriting. To complement these reforms, a
reinsurance provision has been authorized for
spreading certain risks among all commercial
insurance carriers writing motor vehicle insurance
in Hawaii.

1. Underwriting changes. The proposed bill
proscribes certain methods of developing insurance
premium rates and of assessing driving risks.

a. Rate making criteria. The proposed bill is
designed to correct pervasive inequities in current
methods of underwriting and rate making. Any
inequity is undesirable, but it is especially
important that such inequities be eliminated when
determining rates for the basic compulsory
coverages. To accomplish this, the proposed bill
specifies that rates may no longer be based on
personal characteristics such as age, sex, or marital
status.

Specific rules which insurance carriers will use
in developing new rating systems are not specified
as such. It is hoped, however, that rates will
become more equitable by focusing any major rate
differential on safety-related factors over which
drivers have some control. One anticipated result is
increased rates for relatively unsafe vehicles, with
reduced rates for vehicles of safer design. Rates
may also reflect, in some sensible fashion, a driver’s
traffic violation record as reflected in the points
assigned against his driver’s license, and thereby
provide some incentive for appropriate road
behavior. Still other possibilities were suggested in
chapter 5.

Rates may be based upon involvement in past
accidents provided that insurers can establish that
such involvement has a probable effect upon future
losses. It is hoped, however, that insurers will
completely abandon the capricious $100 accident
standard embodied in the safe-driver plan.!! This

llsee chapter 9, supra.
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standard, which severely penalizes a driver for
using his $100 deductible collision coverage, is a
serious abuse which needs to be eliminated as soon
as possible. Instead of using accident involvement,
it would be preferable for insurers to rely on traffic
convictions obtained under the criminal justice
system. If the traffic enforcement system is felt to
be inadequate, insurers should work within the
system and use their influence to attempt to
improve it rather than construct other standards. If
accident involvement is to be used under a no-fault
plan, it is hoped that insurers will first develop a
more refined method of distinguishing the various
types of accidents which occur; that is, a method
which is somewhat more sophisticated than a
simple $100 threshold.

Investment income will henceforth be
considered in rate applications. Further, rates will
be based on Hawaii loss experience, not on the
basis of experience outside of the State. Moreover,
rates will be based on a firm’s individual overhead
expense experience, not on pooled experience. It is
intended that these changes will enable the more
efficient carriers to charge lower rates. This in turn
will channel competition in directions and areas
which are beneficial to consumers. The competitive
enterprise system does not function in the
consumers’ best interests under the widespread
pooling of experience and rate-fixing which now
exist. The direct importance of increased pressure
on less efficient companies will be to reduce
operating costs and translate resulting savings into
lower premiums.

To assure full compliance and understanding of
what the new system will accomplish, all proposed
rating systems and any subsequent change in a
rating system will be subject to public hearings.

Under existing statutes, the office of consumer
protection has the function of appearing before
governmental commissions, departments and
agencies to represent and be heard on behalf of
consumers’ interests. The intent of the insurance
reform plan is that the office of consumer
protection shall play an active role in representing
consumer interests at all rating system hearings
and, together with the insurance commissioner,
protect and promote the interests of the consumer
public in all matters dealing with motor vehicle
insurance.



b. High-risk and “assigned risk” drivers. Under
the proposed bill, every carrier must sell the
required insurance to any motorist. Drivers
classified by the industry as ‘‘high-risk” will no
longer face the inconvenience and embarrassment
of having to be denied coverage by several carriers
in order to *“‘qualify” for assigned risk insurance.!?
Nor will the insurance industry any longer be
allowed to impose inequitable rates on a driver
without cause or evidence that such driver is truly
a high-risk.

To ease the burden on individual insurers who
feel that they are forced to sell to a
disproportionately large number of high-risk
drivers, an assigned risk reinsurance pool will be
introduced and established by the insurance
industry. The operation of this reinsurance pool is
described in the next section. To an individual
vehicle owner who would otherwise be
discriminated against, the net effect of the
existence of this pool is that henceforth he will
experience little or no change in his basic rates if
his insurance .company merely “feels” or has a
“hunch” that he should be an assigned risk.

2. High-risk reinsurance pool. The no-fault bill
provides for the establishment of a high-risk
reinsurance pool for a broader and more equitable
distribution of risks. This assigned risk reinsurance
plan is intended to be patterned after the Canadian
Facility concept. Under this plan, a carrier may
classify a driver as high-risk and assign him to the
pool if he so desires. However, the driver’s
insurance policy remains in effect through his
carrier and, in all likelihood, drivers reinsured as
high-risks will not even be aware of the fact.!3

Under the present system, an insurer who is
uncertain about a particular individual simply turns
down the applicant. The undesirable results, of
course, are (a) a substantial number of uninsured

12Many insurance companies now employ, sub rosg, an
occupational classification in determining the acceptability “of a
particular risk. Henceforth, all risks must be accepted regardless of
occupation. If occupation is an important factor, it must be made
part of the published rate structure. As such, any proposed
occupational classification will be subject to public hearings and
approval by the insurance commissioner.

13 o high-risk driver would be defined as one whose premium is
felt to be disproportionately low compared to the exposure or risk
of loss.
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motorists and (b) substantial uncompensated losses
for those involved in collisions with uninsured
motorists. The new system recognizes that,
collectively, society cannot afford to have
motorists denied basic personal injury protection.
Further, it does not allow poor or uncertain
underwriting skills to shift losses to society at
large. Instead, insurance costs will be stabilized
under this proposal through administrative transfer
of the assigned risk drivers to the reinsurance pool
while keeping the policy in force with his present
carrier. Costs of reinsurance will be borne through
an assessment of subscribing members based on the
proportion of total automobile insurance written
in Hawaii. Subscribing members will sign
agreements with the reinsurance pool for
participation in the plan. The chief limitation on
the extent of reinsurance is that companies cannot
transfer to the pool more than one-third of their
gross dollar volume of direct written automobile
insurance in any calendar year without board
approval.

D. Other No-Fault Reform Provisions

The proposed reform bill imposes strict
liability on commercial vehicles for personal injury,
enables the establishment of a second reinsurance
pool to share high losses, and requires the
insurance commissioner to submit an evaluation of
the industry’s performance each year.

1. Strict liability for commercial vehicles.
Under complete no-fault, trucks and other large
commercial vehicles will be exempt from tort
action for any proFerty damage which they may
do to automobiles.!# In return for this exemption,
however, the proposed bill makes owners of
commercial vehicles strictly liable for required
benefits as a result of collisions with automobiles.
This provision recognizes the significant potential
for losses generated by large commercial vehicles
because of their size and weight.

2. High-loss reinsurance pool. A second
reinsurance pool which may be established under
the proposed legislation is intended to allow
carriers to share the risk of high losses from serious

14A commercial vehicle is defined as any motor vehicle with a
gross weight of 8,000 pounds or more.



injury cases whose effects extend over a long term
and can run into high figures. The ability to
reinsure against large individual losses will be of
particular assistance to smaller carriers, whose
reserve requirements could be disproportionately
affected by a single accident.

The net effect of such a plan on motor vehicle
insurance carriers will be to shorten their risk
horizon by simply allowing them to reinsure in
advance against abnormally high losses: e.g., those
arising from long-term disability cases. Such a
reinsurance plan may be unavoidable for any
insurer writing mandatory coverages proposed in
this legislation. If the insurance commissioner
determines that adequate reinsurance is not
available in the private marketplace, he may
require insurers to establish a reinsurance plan.

3. Performance evaluation. A major change
will be the periodic reporting of compensation
performance by motor vehicle insurance carriers to
the insurance commissioner. The commissioner in
turn will submit an annual evaluation report to the
legislature and the public portraying the relative
standing of carriers in meeting statutory waiting
period requirements for loss compensation. The
direct reimbursement approach under no-fault
facilitates such reporting. Other jurisdictions in this
country require workmen’s compensation carriers
to submit similar reports concerning promptness of
payment and the extent and nature of so-called
contested awards. The state of Wisconsin publishes
an annual ranking showing individual carriers
deficient in these dimensions. A similar approach is
intended under the proposed no-fault measure to
assist in giving visibility to performance in the
competition for the delivery of the benefit dollar.

The proposed performance evaluation system
will require the insurance commissioner to design
both performance measures and reporting and
recording standards for Hawaii motor vehicle
insurance carriers. Sample performance indicators
are displayed in appendix B.

E. Reforms Compared to Objectives

The method and extent to which the reform
proposal achieves the eight insurance subobjectives
is summarized in table 17—2. As this table shows,
various features of the recommended plan have
been designed specifically to address each of the
eight subobjectives.
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Table 17-2

Achievements of Proposed No-Fault Insurance Plan
in Terms of Objectives

Insurance Subobjective No-Fault Reform Plan Proposal

1. Compensate personal

Pays all medical expenses, income
injury losses adequately

losses up to $600 per month, plus
disfigurement losses

. Pay promptly Payment within 30 days after
claim is filed; insurance carriers
pay interest at 1 1/2 percent per

month for late payments,

. Guarantee payments Everyone except an uninsured
motorist assured of coverage;
assigned claims plan takes care of

anyone not otherwise protected

. Make protection universally

k Every insurance carrier required
available at reasonable cost

to sell to any motorist; a rein-
surance pool established for those
deemed to be high risks

. Assess cost equitably Discrimination in rate making by
age, sex, marital status, length of

driving experience prohibited

6. Operate simply Simplified coverages; minimal
number of law suits and disputes;
auto carriers handle all claims
problems for victims

7. Complement related Focus in rate-making should be

activities on controllable variables

Account for performance Public hearings on rating system;
insurance commissioner required
to submit annual evaluation to

the legislature

The proposed plan attempts to make the
industry more efficient by increasing competition
and channeling competition into the most
beneficial direction for consumers. With existing
artificial barriers removed, the competitive
enterprise system is relied upon for innovation to
reduce costs. Mass merchandising, discussed in the
next section, is also recommended as a significant
cost-cutting device.

F. Mass Merchandising

In order to reduce insurance costs quickly
without reducing benefits, the early introduction
of group selling of automobile insurance is strongly
urged. Because mass marketing is a specific and
separable reform proposal not unique to the basic
no-fault plan, it is presented as a separate legislative
proposal in appendix A—2.



The basic purpose of the bill is to enable any
insurance carrier to offer (and any bona fide group
to obtain) motor vehicle insurance under a group
policy. It is intended to enable the selling of group
insurance with as few restrictions as possible. This
will have the desirable effect of reducing
consumers’ insurance cost and enhancing
competition in ways which will definitely be
beneficial to consumers. Coercion of members of
any group to join a group plan is repugnant to the
spirit of this bill and is prohibited.

To protect motorists who change jobs, this bill
provides that upon termination of employment,
any insured has the right to maintain his policy for
one year provided that premiums are paid and that
he exercises the option within 30 days of his
termination. Lastly, in the event an employer or
group does not remit premiums, the policies of the
members will remain in force until 20 days after
(1) written notification of lapse of payment has
been submitted by the carrier to each member or
employee, or (2) the due date of the premium,
whichever is later.

G. Hawaii Motor Vehicle Insurance Fund

From the analysis contained in part IV, the
adoption of a state fund for automobile insurance
coverage was deemed feasible. However, based on
the problems and priorities expressed in chapter
16, a Hawaii motor vehicle insurance fund was not
recommended for immediate adoption pending an
evaluation of the performance of the basic no-fault
plan under a privately operated system.

Because a state fund is clearly a viable and
feasible alternative to the current system and
because of the legislature’s expressed desire to
consider this alternative, a plan for such a fund in
the form of proposed legislation is included among
the prospective reform recommendations (see
appendix A—3). The remaining portions of this
section will address the more salient features of the
proposed Hawaii motor vehicle insurance fund:

Purpose of the fund

Board of trustees

General manager

Fiscal and funding limitation
Implementation steps.
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1. Purposes of the fund. It is assumed that a
no-fault reform bill will be adopted prior to the
establishment of such a fund. Based on this
assumption, the purposes of the Hawaii motor
vehicle insurance fund (HMVIF) are to manage and
operate a public motor vehicle insurance fund for
(a) selling bodily injury and property damage
coverages and (b) providing effective means of
compensation for all traffic accident victims. In
addition, the fund is permitted to sell all optional
coverages, without restriction.

2. Board of directors. a. Term and conditions
of office. It is suggested that the governor appoint,
with the advice and consent of the Senate, a five
member board of directors for the HMVIF. At
least one board member must be selected from
each county. The board elects its own chairman
who serves for a one-year term.

No one may serve on the board if he has a
potential conflict of interest or does business
directly or indirectly with the fund (except as an
insured), including but not limited to persons
engaged in the business of providing legal, medical,
motor vehicle repair or insurance services, or motor
vehicle sales. The governor may remove directors
for good cause and the governor shall remove
directors who are absent for two consecutive
meetings. Directors shall serve until a successor is
appointed; however, directors may not serve for
more than two consecutive five-year terms. Terms
of the directors are staggered. Frequency of
meetings, quorum requirements, voting procedures
and compensation for the directors are indicated in
appendix A—3.

b. Powers of the board. The board of
directors is responsible for and directly
accountable to the governor and the legislature for
operation of the fund. The board’s functions
pertain chiefly to policy, planning and control.
Basic powers of the board include, but are not
restricted to the following:

Determining coverages and premium rates

Establishing programs for the sale of motor
vehicle insurance covering personal injury
and property damage losses

Providing compensation for all personal
injury and property damage losses arising
out of traffic accidents



Overseeing the proper investment of reserve
funds

Establishing short term financial lines of
credit and borrowing working capital

Hiring fund management personnel and
contracting for outside professional
services.

The total responsibility of the board for
operating the HMVIF demands the appointment of
highly qualified individuals who are interested in
and dedicated to the task.

c¢. Duties of the board. The duties of the
board are commensurate with its far-ranging
powers. Among its principal duties are:

Hiring an administrator to function as
general manager of the fund

Reviewing and approving all budgets

Determining rates to be filed for basic
motor vehicle insurance coverages.

A major limitation on the board is that it shall
not have the authority to issue long term bonds or
other forms of indebtedness, without the
authorization of the legislature and approval of the
director of finance. As indicated later, the fund is
to be placed on a self-financing basis.

3. General manager. The general manager is
hired by the board of directors. He is responsible
for overseeing the entire operation of the fund. It
is suggested that the general manager:

Work with the board of trustees to
establish operating policies

Actively participate in all planning

Develop those central staff functions which
the fund needs

Develop overall financial controls which
will insure the solvency, liquidity and
sound financial operation of the fund
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Engage in such other activities as the board
of trustees may desire.

4. Funding status. Financing of the fund’s
operations will come primarily from the premiums
and fees charged for the purchase of basic motor
vehicle insurance coverage by registered owners.
Whenever the annual budget of the fund calls for
appropriations from the general fund of the State,
the fund will be classified as a special fund and will
be subject to review by the director of finance.
When no appropriations are required, the fund
shall be classified as a revolving fund, subject to the
review, but not control, of the department of
budget and finance.

The intent of this provision is to provide every
incentive for the board and fund management to
achieve revolving fund status as quickly and as
expeditiously as possible.

5. Implementation changes. The fund may
either be competitive with private insurance
companies, or it may be an exclusive state fund.
Presuming a changeover to an exclusive state fund
and given adoption of the basic no-fault plan
explained previously, the following
implementation steps would ensue.

First, the State would acquire control over the
operating features of the assigned claims plan,
assigned risk reinsurance pool and the long term
disability reinsurance pool. Indemnities will be
made by the State to the carriers for losses
sustained in the transfer of these programs
operated by them as a group on the basis of actual
cost or market value, whichever is lower. No claims
for loss of business by individual carriers resulting
from the changeover will be honored.

Second, given the desirability of unifying
payment of fees with vehicle registration, the fund
would be authorized to enter into agreements with
the counties to act as financial intermediaries for
the collection of basic insurance fees at the time of
vehicle registration.






CHAPTER 18

IMPLEMENTATION PLAN

This chapter provides a program and
implementation plan designed to assure successful
initiation of the no-fault insurance system
proposed in chapter 17. The program identifies the
activities and resource requirements which the
government will need to introduce and regulate the
new insurance system. State government activities
fall into four major areas:

Implementation of the new insurance
program

Administration of compulsory provisions

Public information concerning the new
system

Better regulation of the insurance industry.

The implementation plan itemizes and
schedules the specific tasks which will be necessary
for government agencies immediately following
enactment of the proposal. These primarily involve
the county governments and the insurance
commissioner and will temporarily place a heavy
workload on their respective staffs. The primary
implementation tasks facing the insurance
commissioner involve:

Promulgation of underwriting and
compensation guidelines for the new act

Public review of key system features

Conduct of active public information
programs to introduce the change

Upgrading insurance regulatory capabilities.

A. Government Costs

Adoption of the proposed reforms will neces-
sitate  State expenditures for introduction of the
new no-fault program. In addition, public
investment is recommended in two other areas: )
public information services to apprise Hawaii
citizens of their rights, responsibilities and benefits
under the reform plan, and (2) upgrading of
existing insurance regulatory functions.

1. Implement new insurance program. As
indicated in the introduction to this chapter,
passage of a complete no-fault reform act will
require the insurance commissioner to perform a
great number of one-time, nonrecurring activities
in addition to his usual workload. The currently
understaffed office would be hard-pressed to
perform these extra tasks. At the same time, their
nonrecurring nature does not require any
permanent increase in staffing. It is therefore
recommended that, upon approval of the no-fault
plan, the insurance commissioner receive $45,000
for extra assistance during the implementation
phase.!

2. Administer compulsory insurance program.
The requirement for compulsory motor vehicle
insurance will create an additional burden for
county governments which handle licensing and
vehicle registration functions. Table 18—1
summarizes the estimated incremental costs

1This $45,000 could be financed through a permanent revolving
fund scheme discussed in the next section.



associated with implementing and operating a
compulsory insurance system. Internal systems will
first have to be modified in order to establish the
appropriate files and data which will allow control
of the compulsory program. Existing motor vehicle
registration procedures will also need to be
modified to pick up the appropriate data. To
initiate the system and work out any flaws will
require an anticipated estimated development cost
of $232,000.

Table 18 -1
Cost of Administering Compulsory Insurance System

Projected

Year Motor Annual3
Vehicle Operating
Registrations ~ Development2 Costs
1973 456,000 $114,000 $228,000
1974 473,000 118,000 236,000
1975 490,000 245,000
1976 503,000 252,000
1977 517,000 258,000
1978 530,000 265,000

1 State of Hawaii, Department of Transportation.

2 Motor vehicle registrations x $.25 (based on experience of
New York State Department of Motor Vehicles, Division of
Research and Statistics).

3 Motor vehicle registrations ¥ $,.50 (same source).

Annual operating expenditures will be the
second source of costs. Experience with
compulsory programs in other jurisdictions has
shown operating cost to be approximately 50 cents
per motor vehicle. Based on projections of motor
vehicle registrations for the period 1973 to 1978,
the operating costs will range from $228,000 to
$265,000. Major expenditures will be for
additional personnel to handle the increased
number of transactions: verifying proof of
insurance at registration time, establishing records
for new registrations during the year, and issuing
registration revocations upon notification by
insurance companies of cancellation for
nonpayment of premiums.

One way to finance these expenditures would
be through the motor vehicle weight tax.
Alternatively, the legislature may wish to consider
financing these expenditures by establishing a new
revolving fund. Under such a scheme, the counties
would periodically bill the revolving fund for their
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costs of operating the regulatory program. The
fund would be replenished by assessing insurance
carriers in accordance with their relative share of
the motor vehicle insurance market. Such a scheme
is now used by a number of states (notably New
York) to underwrite the financial burden.of their
compulsory insurance administration and
regulatory activities.

3. Provide public information. Introduction
of a new and different motor vehicle insurance
system will require communication of the changes
to the public. Any fundamental change in the
manner in which automobile insurance is obtained
or accident losses compensated will be of direct
interest to virtually every motorist. Therefore, a
short but intensive public information campaign to
explain the reform plan to all Hawaii motorists is
recommended.

Motor vehicle insurance reform will be a lively
topic for discussion in both the press and on radio
and television. It is recommended that the
responsibility for disseminating information
concerning a new motor vehicle insurance system
be coordinated through the office of consumer
protection. Since this is a vital topic to consumer
interest groups, and since the insurance
commissioner will be occupied with many other
aspects of instituting the new reform, the office of
consumer protection is the logical focal point for
preparation and release of basic information.

An initial effort, in the form of formal
television and radio forums with state and private
officials, may be coordinated with a direct mail
campaign prior to the effective date of the
legislation. This can be accomplished expeditiously
by inserting a brief informative brochure into the
vehicle owner’s registration form at the time of its
annual mailing. Such a campaign was successfully
carried out by the Province of British Columbia in
1969, when it adopted its reform of motor vehicle
insurance. The approximate costs of a public
information campaign is estimated to be $30,000.
This program is strictly a nonrecurring cost item
but nevertheless an important one if Hawaii’s
people are to be apprised of their rights under the
new system.

) 2This_ could be financed by a general revenue appropriation or,
if’ the legislature establishes the revolving fund suggested above, this
item could appropriately be charged to the fund.



4. Upgrade insurance regulation. The ability
of the department of regulatory agencies to
effectively monitor and regulate the insurance
industry is hampered by lack of personnel and
insufficient information. The proposals outlined
here are designed to eliminate these deficiencies.

a. Establish a performance tracking system.
The reform measure requires the insurance
commissioner to report to the legislature on the
effectiveness and efficiency with which each motor
vehicle insufance firm in Hawaii assesses damages
and delivers benefits. A specific effort will have to
be undertaken by the insurance division if it is to
capture data and generate the basic information
required for regulating the industry. While this
recommendation generally applies to all lines of
insurance, the focus here is solely on the regulation
of motor vehicle insurance. Figure 18—1 illustrates
the general structure of an insurance information
and performance tracking system. The system
should be designed to produce four basic types of
information:

(1) Analysis of rate change requests. Based on
data from previous years, the system
should be able to project loss and premium
experience, thereby providing a basis for
independent analysis of rate requests.

(2) Compensation performance reports. The
new evaluation reports to the Iegislature
should aim at pinpointing problems in
effecting compensation and the reasons for
them. The reports will generally indicate
the amount of compensation provided,
timeliness of compensation, and number of
claims disputed or contested. The system
requires development of standards for
measurement, reporting and recording.
Appendix B depicts an array of suggested
performance indicators for use in
conjunction with the bill’s basic evaluation
provisions.

(3) Insurance industry financial performance
analysis. To analyze rate change requests
and regulate the insurance industry in

general, performance reports of the
financial operations of the insurance
companies should be readily available.

These reports will track both underwriting
experience and investment operations of
the insurance companies.
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(4) Special problems. The system should
provide information on special problem
areas. Special studies should be conducted
on high-risk drivers and on how the
insurance system can more effectively
improve traffic safety information systems.

In view of the many other activities and
problems which the insurance commissioner will
have with the initiation of a new system, the
implementation of this component is probably best
delayed until fiscal 1974. At that time it is
estimated to require an initial, nonrecurring cost of
$125,000, of which $120,000 would be for a three
man-year system development and implementation
effort, and the remaining $5,000 would be for
recruiting personnel to operate the system
thereafter.

In terms of operating expenses, it is projected
that a three-man staff would require $60,000
annually, including overhead. In addition, some
type of information processing capability must be
provided (from SWIS or a similar source),
estimated at $12,000. Initial effort should focus on
developing a capability to use information derived
from existing sources.

b. Expand rate and policy analysis section.
Rate and policy analysis is currently done by only
four persons. In fiscal year 1970, they processed
3,286 rate filings. In order to process rate requests
more effectively and to conduct more independent
analysis, the addition of three professionals to the
present staff is recommended. The additional
personnel should include persons with expertise in
actuarial analysis, statistical analysis, insurance, or
economics. The cost estimates include appropriate
support personnel. Staff expansion is programmed
to take place incrementally so as not to create
operational problems through too rapid expansion.

The investment cost for this proposal is
$3,000, primarily for recruiting new personnel.
Annual operating costs will eventually reach the
rate of $60,000.

Table 18-2 shows the development,
investment, and six-year operating costs for these
two components. No expenditures are required
until fiscal year 1974. At that time estimated
expenditures are an initial nonrecurring cost of
$127,000 and first year operating cost of $40,000.
Operating cost will reach a high of $132,000 in



Figure 18—1
INSURANCE INFORMATION AND PERFORMANCE TRACKING SYSTEM
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Table 182
Cost to Upgrade Insurance Regulation Administration
(% in thousands)

Fiscal Year
Program Element 1974 1975 1976 1977 1978 1979
1. Design and establish an
insurance investment system:
Development . ...... $125
Operating:
Equipment ., ...... $ 12 $ 12 § 12 $ 12 $ 12
(2) (2) (3) 3) 3)
Personnel ....... $ 40 $ 40 $ 60 $ 60 $ 60
2, Expand rate and policy
analysis section:
Investment . ........ $ 2 $ 1
Operating:
' @) ©) ©) 3) 3) 3)
Petsormel .. ..... $ 40 $ 60 $ 60 $ 60 $ 60 $ 60
(2) (5) (5) (6) (6) (6)
Total ....... $167 $113 $112 $132 $132 $132

FY 1977 when it is anticipated that the upgraded
insurance regulation and administration program
will be fully operative.

5. Summary and conclusions. The cost to the
government of adopting the reform proposals arises
from the establishment and operation of a
compulsory no-fault insurance system, an initial
public affairs program to explain the benefits and
workings of the preferred reform measure, and
upgrading the State’s capabilities to regulate and
administer insurance programs more effectively.

In view of the fact that the people in Hawaii are
currently paying motor vehicle insurance premiums
of over $60 million a year, plus another $2.3
million in gross premium taxes, the proposed
expenditures are not an excessive sum for a vastly
improved motor vehicle insurance system and more
effective regulation of the industry.
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B. Proposed Implementation Plan

Full implementation of the no-fault bill is
recommended no later than seven months
following enactment of the proposed measure.
Four major tasks will be required involving 15
specific subtasks. They are:

(1) Promulgate policy guidelines
(2) Promulgate guidelines for underwriting
(3) Promulgate guidelines for compensation

(4) Hold public hearings
information campaign.

and initiate

The purpose and scope of each of these will be
discussed in order. Figure 18—2 contains a seven
month implementation schedule showing estimated
initiation and completion dates for each task and
subtask. Major milestones in the initial
post-enactment period are:



Figure 18-2
IMPLEMENTATION SCHEDULE FOR INSTITUTION OF MOTOR VEHICLE INSURANCE REFORM
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Completion of public hearings on new
rating system (sixth month)

Completion of policy contents review
(sixth month)

Effective date of the bill (seventh month)

1. Promulgate policy guidelines. This first task
involves development of basic guidelines for
insurance carriers to follow in the composition of
new policy content and development of optional
coverages enabled by the bill.

a. Basic plan provisions. This first subtask
requires interpretation by the insurance
commissioner of mandatory coverage provisions
established by the bill and the release of formal
standards of compliance to insurance carriers. This
is required to facilitate a subsequent informal
review of carrier policy content by the
commissioner’s office six months following
enactment. In figure 18—2, this subtask is to be
completed within one month of enactment.

b. Options. This second subtask involves
establishing criteria for the development of
optional coverages enabled by the bill. Except for
optional coverages which the insurance
commissioner may mandate to be sold, this action
is primarily meant to provide carriers with
sufficient information to formulate additional
coverages which they may wish to offer. No
subsequent compliance action is intended, other
than for the mandatory items. As shown in figure
18—2, this information will be released
simultaneously with the policy guidelines within
one month of the bill’s passage.

2. Promulgate underwriting guidelines. This
task develops compliance ground rules for the
major reform of basic motor vehicle insurance

underwriting mandated by the proposed
legislation.
a. Rating criteria. As indicated in the previous

chapter, certain classifications now used for rating
drivers have been proscribed. To assure full
compliance with this provision, the insurance
commissioner will have to formally notify all
insurance companies of these provisions and
instruct them to develop appropriate rating
mechanisms. At the beginning of the sixth month
following enactment, the proposed rating systems
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for different classes of risks will be aired at a series
of public hearings. To facilitate compliance with
this regulatory provision, formal notice of the new
regulations concerning composition of rating
systems should be released by the insurance
commissioner at the end of the second month
following enactment.

b. Mass merchandising. Eligibility rules for
group policies under basic required insurance
optional coverages will be reviewed by the
insurance commissioner and his staff. This review
will assure compliance with the prohibitions
against discriminatory practices in the sale of group
plans. During the second month following
enactment, the insurance commissioner will
formally notify all companies to be prepared to
submit group policies for review and approval
during the sixth month following enactment, if
they propose to offer such policies.

c. Statistical plan. The proposed reform
measure restricts the pooling of Hawaii loss
experience with aggregate national data sources.
Therefore, loss exposure will have to be specifically
developed for Hawaii. To achieve this, the
commissioner, in conjunction with the department
of transportation, will develop and issue guidelines
to motor vehicle insurance carriers for the
acquisition and utilization of publicly available
sources of traffic accident experience for the State
of Hawaii. Motor vehicle insurance carriers will be
required to base both individual and group rates on
these data. A total of three months is
programmed for execution of this subtask. Formal
guidelines for operation and compliance with the
proposed Hawaii statistical plan on motor vehicle
loss experience will be issued at the end of the
third month following enactment.

d. Assigned risk reinsurance. A significant
reform contained in the legislation is authorization
of a reinsurance “facility” for assigned risks. This
facility will be operated by the insurance carriers as
a group. The insurance commissioner will
promulgate informational guidelines as to the form
and nature of inter-insurer agreements to be
completed by members of the proposed pool.
Methods of allocation and the limitations on
assignment of policies to the facility will be
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