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FOREWORD

Over the past three to four decades, a statewide recreational boating program
has evolved out of the commercial harbors operations of the Territory and State of
Hawaii. The program had its origins at the Ala Wai Boat Harbor at Waikiki, which
was the first facility developed exclusively for recreational boating and which
remains today the largest small boat harbor in the State. In recent years a statewide
system with small boat harbors on every major island has been created, and the
construction, maintenance, and operation of small boat harbors constitute to a
significant degree the major element of the program. The program has also been
expanded to include other activities, such as boating registration, boating safety and
education, and the construction, maintenance, and operation of launching ramps for
land-based small boats which do not require small boat harbors for mooring.

In the evolution and growth of the recreational boating program, numerous
problems have emerged concerning the administration and focus of the program.
Important among these have been questions as to how the program should be
financed and the responsiveness of the department of transportation to the needs
and desires of boaters in carrying out the program. A central issue has been the
degree to which user fees (i.e., charges imposed upon boaters) should be used to
support the program. Another key issue is whether or not certain uses are
permissible within state small boat harbors, such as permanently living aboard a boat
moored in one of these harbors or operating a boat out of a state small boat harbor
for commercial purposes. Jurisdictional questions have been a further complicating
factor.

Taking cognizance of these problems, the legislature through House Resolution
No. 415, House Draft No. 1, of 1974, requested the legislative auditor “to conduct
an examination of the financial and management practices, policies, and procedures
of the harbors division with emphasis on the small boat harbors program.” This
report presents the results of our audit.

We wish to acknowledge the cooperation and assistance extended to our staff
by the agencies contacted during the course of the audit and by the numerous other
individuals and boaters interviewed as part of the project.

Clinton T. Tanimura
Legislative Auditor
State of Hawaii
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Chapter 1

INTRODUCTION

This is a report on our audit of the State’s
ocean-based recreational boating program. It was
conducted pursuant to House Resolution
No. 415, H.D. 1, 1974, which requested this
office ““to conduct an examination of the
financial and management practices, policies,
and procedures of the harbors division with
emphasis on the small boat harbors program.”

Objectives of the Audit
The objectives of the audit were:

1. To assess the effectiveness of the
organization for and management of the State’s
recreational boating program,

2. To evaluate the efficacy of the
method of financing the recreational boating
program and the basis for and level of fees and
charges imposed under the program.

3. To determine the quality and
accuracy of the financial statements and
reporting mechanism of the department of
transportation with respect to the recreational
boating program.

Scope of the Audit

Although House Resolution No. 415 was
concerned mainly with small boat harbors, this
report in its subject matter coverage is slightly
broader. Small boat harbors, their construc-

tion, financing, and maintenance, are only a part
of what is commonly known as the ocean-based
recreational boating program. To the extent
necessary, this report touches on the other
aspects of the recreational boating program.

Included in this report is a report on the
audit of the books and accounts of the
department of transportation relating to the
recreational boating program. This financial
audit covers the period July 1, 1973 to June 30,
1974. Although the report on the financial
aspects is limited to this period, the remainder
of this report describes the situation as it existed
through December of 1975.

Organization of the Report

This report is submitted in five parts.
Part I contains this introduction and some back-
ground information. Part II is concerned with
the organization for and management of the
recreational boating program. Part III deals with
financing the recreational boating program in
general and small boat harbor construction,
operation, and maintenance in particular. It
also discusses the nature, quality, appropriate-
ness, and sufficiency of the variety of fees
imposed under the program. Part IV contains
the result of our financial audit of the books
and records of the department of transportation
concerning the recreational boating program.
Part V contains the responses of the agencies
affected by our findings and recommendations
contained in this report.



Terminology

As wused in this report, ‘‘recreational
boating’ refers to the whole of the recreational

boating program of which small boat harbors
are a part. The abbreviation “DOT” refers to
the department of transportation, and the
abbreviation “DLNR” refers to the department
of land and natural resources.



Chapter 2

BACKGROUND

In the first chapter we noted that small
boat harbors are a part of the ocean-based
recreational boating program. In this chapter, we
describe the general characteristics of this
recreational boating program and examine the
function of small boat harbors within the
program.

Hawaii’s Boating Fleet

“Recreational boats,” as that term is used
in this report, are primarily those that are
required to be registered with the State. They
are, with minor exceptions, generally those that
are under the minimum size for documentation
by the U.S. Coast Guard.!

As of December 31, 1973, state-registered
boats numbered 12,049. Seventy-six percent of
the boats are land-based (i.e., trailer boats which
are stored on land, at home or otherwise, when
not in use). The remainder are water-based (i.e.,
wet-stored boats which are berthed at small boat
harbors when not in use). In terms of physical
characteristics, 92 percent are very small, under
26 feet, and 76 percent are motor-propelled. In
terms of use, some 93 percent are devoted to
pleasure. A few boats are used for commercial
purposes, primarily fishing but including tour
operations and charters. (These boats which are
used for commercial purposes are included in
this report because they often use the small boat
harbors.)

Recreational Boaters

Boaters use their craft for satisfying a wide
variety of tastes. To some, a boat is a vehicle to
get to and from fishing grounds; to others, it is a
power source for towing skiers; to still others, it
is a means of gaining access to the environment
of the open sea. An extensive inquiry into the
use of trailer boats made for the year 1970 by a
consulting firm revealed an overwhelming
preference for fishing (80 percent, including
commercial fishing) with significant interest in
diving, skiing, and sailing. Similar data for
wet-stored boats are not available. It is safe to
assume that fishing is a prominent use, but
probably ocean cruising and sailing are of greater
importance to users of wet-stored boats than to
the users of trailer boats,

The number of persons who use small boats
is not precisely determinable., The harbors
division estimates that about four persons are
involved for every boat. In gross estimate, then,
perhaps 50,000 persons in Hawaii can be
considered boaters. This number probably
represents habitual boaters and not those who
are only occasional boaters. However, the fact
remains that only a small fraction of Hawaii’s
population boats regularly. Like their vessels,

ICraft with five tons or more net burden are eligible for
Coast Guard documentation. About 500 such vessels are
home-ported in Hawaiian waters, a few of which use the small
boat harbors.



Hawaii’s boaters are somewhat conspicuous by
their small numbers. Indeed, in terms of number
of participants, boating ranks well down among
the various forms of outdoor recreation.
Hawaii’s Statewide Comprehensive Outdoor
Recreation Plan (SCORP) contains statistics
concerning recreational participation in the
years 1970 and 1971. No data are shown for
“boating’® as such, but “fishing from boats”
places twentieth, with about 5 percent of the
population indicating participation. This is to be
compared with ‘‘beachgoing, sunbathing,”” which
was first (33 percent); swimming, second (31
percent); fishing from shores and piers, sixth (15
percent); beach camping, fourteenth (7 percent);
and surfing, sixteenth (6 percent). If the boat
fishing percentage is increased to include
non-fishing activities from boats, boating still is
only competitive with camping and surfing and
far behind the other three.

Another way of looking at the matter is in
terms of the number of occasions individuals
have to participate in various activities. This
method gives weight to the habits as well as the
number of participants. SCORP estimates that,
during 1970-71, total annual occasions to
participate included:

Sea swimming ......... 17 million
Beachgoing . i v iivewivs 15 million
Shore or pier fishing 6 million
Surfmgss i 4 million

There are no comparable figures for boating, but
an approximation may be made by multiplying
the number of small boats in Hawaii in 1970—71
(8400) times the number of persons in each boat
(4), times an estimated number of trips per year
(35).2 This procedure yields an annual total of
just over 1.1 million. In terms of the 1973 boat
population (12,000), the estimate would be
about 1.7 million. Even if the boating
participation estimate is revised upward because
the estimate is unaccountably low, boating can
be seen as a distant fifth in terms of water-based
recreation in Hawaii.

Physical Facilities for Boating

Unlike for other types of water recreation
activities, a good deal of effort needs to be
expended in developing physical facilities to
make the waters of Hawaii accessible and useful
to the small boater. The physical facilities
developed to accommodate small boaters are of
two principal kinds: small boat harbors and
launching ramps.

Small boat harbors. There are 30 boat
harbors in Hawaii at present, of which 21 are
operated by the harbors division of the state
department of transportation (DOT), 1 by the
state department of land and natural resources
(DLNR), 3 by the federal government, and 5 by
private clubs. Information relating to the
number of berths at the various harbor locations
is shown below in table 2.1. Altogether, the
harbors have berthing facilities for 2554 boats.
The State operates approximately 71 percent
(1825) of the berths. Ten percent (261 berths)
are privately operated, practically in conjunction
with state harbors; 7 percent (174 berths) are
operated by the federal government; and 12
percent (294 berths) at Kaneohe and Hawaii Kai
are privately operated facilities. Some 57
percent (1044) of the state-operated berths are
piers or catwalks, while the balance (781) are
wire moorings, buoys, and the like.

Another significant feature is that state
harbors on QOahu have proportionately many
more catwalk and pier berths than do those on
other islands. This is attributable to. the
dominant role that Ala Wai plays in the whole
system. It was the first constructed and the first
improved, and is by far the largest today. As
well as being more convenient for and thus
preferred by boaters, catwalks and piers are
more expensive to build and maintain than other
types of mooring facilities, such as buoys and
underwater wires.

2Tmile:r boat launchings averaged 30+ per year in 1970,
derived from Koebig and ﬁoebig, Statewide Boat Launching
Facilities Master Plan, November 1972.



Table 2.1

Small Boat Berthing Capacities
By Island and Operating Agency, 1974

Berths operated by State %
Berths berths
Catwalks opezated operated
No. of and Other by by
Tiland harbors piers moorings Total others State
Oahu
Waikiki « ¢« ¢+ ¢ 0 0. e 3 641 70 711 1562 82.0
Keehi Lagoon « + + + « + = .« 2 209 132 341 80% 81.0
Other Oati) 4taniai. hud. o 8 58 175 233 468b 33.2
Total Oahu -« - ... .. 13 208 371 1,285 704 64.6
HAWATE st it o haara fariatis 8 15 210 225 - 100.0
Maui B Rie b ln SEanlaan 2 44 110 154 - 100.0
Molokaie. & i savratlic gt 1 2 41 43 - 100.0
Lanai v o i 1 23 - 23 - 100.0
Kital i s 24 s 5 52 43 95¢ 254 79.2
Total off Oahu . ..... 17 136 404 540 25 95.6
Grand total 30 1,044 781 1,825 729 71.6

%Yacht clubs operating on property leased by State adjacent to state-operated facilities.

dIncludes 174 berths operated by federal government at three military base locations, balance at Kaneohe Yacht Club (200)

and Hawaii Kai Marina (94),

“Includes nine berths operated by DLNR at Wailua River Marina,

dOperated by concessionaire at Wailua River Marina,

Launching ramps. Most of the small boats
in Hawaii are land- rather than water-based. For
these craft, the primary facility is the launching
ramp. Ramps have been provided in many
locations on all islands, and a program for
developing more is underway at present.

Launching ramps® are probably best assessed
in terms of their intensity of use, which varies
from zero to many thousand launches a year.
Table 2.2, drawn from a secondary source,*
presents the best available information on the
number and use of launching ramps. The table

indicates that state-controlled ramps were used
for over three-fourths of all launches in 1970,
county-controlled ramps provided 14 percent,
and ramps at federal and private sites were used
for 9 percent of the launches. Since eight new
state lanes have been opened on Oahu since
1970, the predominance of public over other
lanes is even more marked today.

3Laum::hing ramps consist of one or more lanes.

4'Koebig and Koebig Statewide Boat Launching Facilities
Master Plan, November 1972.



Constraints on physical
development. The foregoing inventory of
facilities indicates that major efforts have been
made to construct physical improvements for
small boats. However, from the standpoint of
small boaters, the existing facilities fall far short
of their needs, For example, the number on the
waiting lists for berthings at state harbors
amounts to 1300, In addition, studies of trailer
boaters have indicated that some are deterred
from using launching ramps by congestion that
occurs at preferred times and in preferred
locations.

Although state efforts are continuing to
develop needed physical facilities for boaters,
these efforts are constrained by two very
important factors: (1) suitable and compatible
sites for improvements are relatively scarce; and
(2) the cost of boating improvements is

facility.

relatively high when compared to the cost of
improvements for other recreational purposes.

The site problem is aggravated by the fact
that the needs are greatest on the island of Oahu
where the State’s population is concentrated.
For instance, of the 1300 on the waiting lists for
state berthings, 800 are for berths at Ala Wai
alone. In contrast, on Molokai and Lanai,
two-thirds of the berths are vacant and some
launching ramps are seldom, if ever, used. Yet, it
is on Oahu that suitable and compatible sites for
improvements are extremely scarce. Then the
cost problem is accentuated when one considers
that at least some facilities are required on all
neighbor islands, even though the demand for
such facilities is limited, and the unit costs of
construction on the neighbor islands are
correspondingly higher than those on the island
of Oahu.

Table 2.2

Number and Percent of Launching Lanes and Launches
By Island and Operating Authority, 1970

State-operated facilities

County-operated facilities Facilities operated by others”?

Total Lanes Launches Lanes Launches Lanes Launches
Island Lanes Launches No. % No. % No. % No. % No. % No. %
Oahu 31 128,060 150 48.4 96,327b FS ) 3.2 15,098 11.8 15 484 16,635 13.0
Hawaii 15 21,359 12 80.0 19,382 90.7 2 13.3 1,849 8.7 1 6.7 128 .6
Maui 6 9,073 4 66.7 8,527 940 1 16.6 273 3.0 1 16.6 273 3.0
Molokai 1 750 1 100.0 750 1000 - - - - - - - -
Lanai 1 701 I 100.0 701 100.0 - - - - - - - -
Kauai 10 23,192 7€ 70.0 14,496¢ 62.5 3 300 8,696 37.5 - - - -
Total 64 183,135 40 62.5 140,183 765 17 10,9 25,916 14.2 17 26.6 17,036 9.3

Includes four lanes and 1885 launches at federally operated sites on Oahu, and six lanes and 15,151 launches at privately owned sites.

bIncludes one lane and 972 launches at DLNR-operated sites at Wahiawa Reservoir,

CIncludes two lanes and 2119 launches at DLNR-operated sites at Wailua River Marina.

Source: Koebig and Koebig, Hawaii, Statewide Boat Launching Facilities Master Plan, 1972,
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Chapter 3

INTRODUCTION

This part is concerned with the
management of the State’s recreational boating
program in general and the small boat harbors in
particular,

Four chapters make up this part of the
report. This chapter introduces the subject.
Chapter 4 sets forth the framework in which the
organizational issues are considered. Chapter 5 is
concerned with the organization for the
effective administration of the recreational
program. Chapter 6 examines how well the DOT
is managing the property over which it has
statutory jurisdiction.

It will be noted that, other than a chapter
on property management, none is devoted to the
managerial and operational aspects of the
- program for recreational boating. The reason for
this, as will become evident, is that there is
presently no real program for recreational
boating. Thus, we had no managerial or
operational matters to focus on insofar as
recreational boating as a program is concerned.
The major activities of the DOT currently
consist of constructing and maintaining physical
facilities and managing the property (lands and

11

other natural resources) under its jurisdiction.
Managerial and operational problems related to
accounting and financing are noted in parts III
and IV.

Summary of Findings
Our findings are:

1. The present organization for the
administration of the recreational boating
program is inadequate. It fails to provide any
effective means for coordinating and integrating
the various facets of the program.

2. There are failings in the management
of property under the control of the DOT. The
DOT has under its control property which has
not been legally set aside to it; it is managing
lands which have long since ceased to be used
for the purpose for which they were initially set
aside; it is not coordinating its management
activities with the DLNR asto those properties
over which the DLNR has at least concurrent
jurisdiction; and it is deficient in the handling of
leases.



Chapter 4

A FRAMEWORK FOR ANALYSIS

In this chapter we provide a brief overview
of the recreational boating program and the
organizational framework for the administration
of the program. An explanation of the current
situation will be helpful in understanding our
comments contained in the succeeding two
chapters.

The Program

The State of Hawaii, in implementing its
planning, programming, and budgeting system,
has categorized its governmental activities within
11 principal areas, known as “Level I Programs.”
Each of these is subdivided into more specific
areas in a complex hierarchy of levels until the
“lowest level”” subprogram is reached. Program
planning and budgeting originate at this lowest
level. As presently structured, each of the lowest
level subprograms usually consists of activities
with a common purpose, wholly administered by
a single identifiable organizational unit.

The recreational boating program is
recognized in this scheme within the Level I
program category entitled, ‘“Culture and
Recreation.” It is included among the “DOT
ocean-based outdoor activities” which appears as
a Level IV (lowest level) subprogram, thus:

Level I: Culture and Recreation
Level I1: Recreation
Level 111; Outdoor Activities
Level IV: DOT ocean-based

outdoor activities
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The stated objective of the program at each
level in this hierarchy is “to enrich the leisure
time of people ... by providing opportunities
and facilities for developing and participating”
in recreational activities of the kind enumerated.
Although the enrichment of people’s leisure
time is the primary objective, “DOT ocean-based
outdoor activities” has a secondary, safety
objective, to-wit: “To minimize death, injury,
disability and property damage in connection
with boating and water recreation.”

Technically, “DOT ocean-based outdoor
activities” includes, in addition to ocean-based
recreational boating, such other activities as
surfing, saltwater fishing, and ocean swimming.
These other activities are specifically mentioned
in the program objective established by the State
for “DOT ocean-based outdoor activities.”
However, a review of the specific things the
State says are pursued under this program
reveals that probably surfing, saltwater fishing,
ocean swimming, and other such activities are
not really a part of “DOT ocean-based outdoor
activities,” and that only recreational boating
constitutes the substance of this program. Thus,
a description of the ‘‘activities performed”
contained in the State’s budget document lists
only the following as constituting the program’s
major activities: improving and expanding the
capacity of existing mooring and launching
facilities, construction of new facilities,
registration of boats; enforcement of boating
laws; administration of marine casualty and
investigation program, and conduct of public
education in boating safety. The activity that



commands most of the State’s attention is
improving and expanding the capacity of
mooring and launching facilities.

“DOT ocean-based outdoor activities” is
not the only Level IV program in the hierarchy
described above. It shares the Level IV spot with
two other programs: “LNR ocean-based outdoor
activities” and “LNR inland-based outdoor
activities.” It is within the “LNR ocean-based
outdoor activities” that such things as surfing,
saltwater fishing, and ocean swimming are given
emphasis. Thus, the State’s budget document
mentions the following as the major specific
activities of this program: operation and
maintenance of existing state beach parks;
acquisition, planning and development - of
additional parks; surveys and inventories of fish
species; sport fishermen surveys to obtain
estimates of catch and effort; fish-kill
investigations; development and maintenance of
artificial reefs; and enforcement of fishing laws
and regulations.

“LNR inland-based outdoor activities”
emphasizes outdoor recreational activities as
nature study, hiking, camping, hunting,
freshwater fishing, and freshwater boating.
Major specific activities include: setting
seasons for freshwater fishing and hunting;
development of new public hunting and
freshwater fishing areas; enforcement of fishing
and hunting laws and regulations; constructing
trails for hiking, horseback riding, and
motorcycling; developing and maintaining trails,

family-picnic areas, trail shelters, look-out
points; developing trail maps, signs, and
informational handouts; and developing,

operating, and maintaining park and recreational
areas.

Organizational Responsibilities

Recreational boating is an activity that,
directly or indirectly, involves several levels of
government (federal, state, and county) and
various organizational units at each level. Insofar
as the State is concerned, the agency with the
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primary and major responsibility for the
recreational boating program is the department
of transportation (DOT). How it has come to
have this responsibility is described more fully
below. In general, however, the DOT’s
responsibility for the program has evolved out of
its traditional responsibility for the management
and control of commercial harbors.

In addition to the DOT, three other state
departments have some element of responsibility
for recreational boating and related recreational
and/or ocean-based activities. The departments
are: (1) the department of land and natural
resources (DLNR), which is vested with primary
authority in the management of public property,
ocean resources, and land-based recreation; (2)
the department of planning and economic
development (DPED), which is involved in
general planning; and (3) the department of
health (DOH), the responsibilities of which
extend to pollution control, sanitary
engineering, vector control, and the Ilike.
Further, the office of the governor is involved
through the marine affairs coordinator and the
director of environmental quality control, both
of whom are concerned with the development
and use of ocean resources and the formulation
and implementation of ocean-related pollution
control and environmental control policies.

The counties, too, have some responsibility
which affect recreational boating. They have
primary responsibility in areas of beach
maintenance, shoreline setbacks, and recreation
in general.

Among the federal agencies, the two that
play predominant roles in recreational boating
are: (1) the U.S. Army Corps of Engineers,
which has general responsibility for all navigable
waters in the United States and administers
federal harbor improvement projects; and (2)
the U.S. Coast Guard, which is charged, among
other things, with regulating water-borne
activities and controlling navigation. Because of
the primacy of federal interests, not only must
DOT cooperate with these agencies, it must also
in many respects conform to their rules and



standards. Other federal agencies have a less
direct” effect on recreational boating, but the
conservation activities of the Department of
Interior, and the evolving ecological and research
activities of the Environmental Protection
Agency and the Sea Grant program are a part of
the framework within which boating programs
operate.

Development of the State’s
Recreational Boating Program

Recreational boating as a state program is
of fairly recent origin. It was not until 1965
that recreational boating as a distinct state
program first emerged, even though the State’s
assumption of responsibility for providing
harbors for small boats dates back many years.
Before 1965, the responsibility for providing
small boat harbors was viewed only in the
functional sense (to build and maintain harbors)
and not in the programmatic sense. It was not
considered as being a part of a “program’ of
the State to promote recreation or otherwise.

This early view of the responsibility for
small boat harbors explains in a large part why
the recreational boating program responsibility
is currently vested in the DOT. DOT has
traditionally been vested with the functional
responsibility of constructing and maintaining
harbors in general. The responsibility for the
program or programs that such physical facilities
support has almost invariably been vested in
some other state agency or agencies (the
department of planning and economic
development, for instance). In light of the early
view taken of the responsibility for small boat
harbors and the traditional role of the DOT, it
was natural for the DOT to assume the
responsibility for constructing and maintaining
small boat harbors as small boats came more
prominently on the scene. The form of the
statute that earlier existed abetted in this
assumption of responsibility by the DOT. The
statute then in existence vesting responsibility
for the construction and maintenance of harbors
in the DOT referred to harbors in general. No
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distinction was made among various types of
harbors or purposes for building and maintaining
harbors, although it appears that commercial
harbors were primarily what the legislature had
in mind. Indeed, with their focus of concern
being clearly on commercial harbors, there is
no evidence that the drafters of this statute ever
contemplated or imagined that the State would
assume responsibility to provide small boat
harbors on the grand scale which has now
evolved.

Recognition of recreational boating as a
program in itself and of small boat harbors as
being only supportive of the program surfaced in
two acts enacted by the legislature in 1965.1
Act 192 amended the statute on harbors by
inserting a new section stating that the purpose
of small boat harbors is to promote
“recreational boating activities and the landing
of fish” and defining “recreational boating
activities” to mean ‘“‘the utilization of watercraft
for sports, hobbies or pleasure.”

Act 200, denominated as the “Hawaii State
Boating Law,” made the operation of small
boats a part of the recreational boating program.
It provided for the establishment of rules and
regulations governing registration of small boats
and the adoption of standards for boat
operation. The reason for the enactment of Act
200 may have been to achieve conformity with
federal boating statutes and the practices of
most other states, but, nevertheless, it clearly
recognized that the regulation of boaters is as
much a part of the recreational boating program
as is the maintenance of facilities.

1In 1936, some distinction between commercial and small
boat harbors was drawn. The accounts of the Ala Wai small boat
harbors were segregated from the accounts of the commercial
harbors. Then in 1947, small boat harbors were separated by law
fr_orp commercial harbors. However, these early efforts to
distinguish small boat and commercial harbors were for
administrative convenience only, not because of any recognition
of a state program concerning small boat harbars. Thus, for
instance, although in 1947 small boat harbors were referred to in
an act (Act 95) enacted in that year as those harbors used
‘primarily for recreational boating and the landing of fish,” this
classification of small boat harbors was merely to describe the
kind of harbors the revenues of which were not to be included as
revenues to support the floating of revenue bonds authorized by
{.lheb act to construct improvements at certain commercial
arbors.



Act 180, S.L.H. 1972, further broadened
the scope of the recreational boating program by
including within it accident investigation,
enforcement, and pollution abatement.

Although recreational boating has come to
be recognized as a distinct program, the
organizational placement for the administration

of this program has not yet been given serious
consideration. Inasmuch as the DOT had already
assumed the responsibility for the physical
facilities, the responsibility for the recreational
boating program as such has been routinely
given to or assumed by the DOT. In a later
chapter, we examine this exercise of respon-
sibility.
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Chapter 5

THE ORGANIZATION FOR

ADMINISTRATION OF RECREATIONAL BOATING

Recreational boating as a state program
is principally carried out by the harbors divi-
sion of the department of transportation. This
chapter provides a brief overview of the present
DOT organizational arrangement and an evalua-
tion of the effectiveness of the organization in
administering the recreational boating program.

Summary of Findings

We find in general that the organization
for administering the recreational boating
program within the DOT is insufficient to do
justice to the program. A mechanism for inte-
grating the various functions related to recrea-
tional boating is' decidedly lacking. As a result,
recreational boating is not now being admin-
istered in a comprehensive manner, no one
seems$ really to be in charge of the program,
and important decisions are not being made
or are being made without adequate considera-
tion of the many factors involved.

Present Organization for
Recreational Boating

The program for recreational boating
is currently administered by the DOT through
the organizational structure depicted in chart
5.1. As shown, the responsibility of the
DOT (and its director) for recreational boating
is carried out principally by the harbors division.
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Each of the organizational entities within
the harbors division that is shown on the chart
pertorms one or more functions related to
recreational boating. Of all the organizational
units, only the boating branch and the small
boat harbors section of each of the district
offices concentrate almost exclusively on
recreational boating. All other units perform
functions related to commercial harbors as well.
In summary, the functions concerning
recreational boating are scattered among the
organizational entities as follows:

(1) The functions of preparing and con-
trolling the boating capital improvements budget
and supervising the construction of physical
facilities (harbors and launching ramps) are
lodged in the division’s engineering branch.

(2) The functions of preparing and
executing the operating budget and managing
the operations of small boat harbors are in the
four district offices and their subordinate small
boat harbors section.

(3) The functions of boating registration,
boater education and licensing, developing rules
and regulations governing water safety and
operations of small boats, and general admin-
istration of the Hawaii Boating Law are in the
boating branch.

(4) The responsibility for the manage-
ment of the property used in recreational
boating is split among the district offices and



the division’s property management staff. The
responsibility is also shared by other
departmental offices outside the harbors division
and by the DLNR.

In terms of supervision and control, the
administrator of the boating branch reports
directly to the harbors division chief. The head of
each small boat harbors section reports to the
district manager and the district manager in turn
is directly responsible to the division chief.
The administrators of the engineering branch
and the staff services office (which includes
the property management section) also report
directly to the division chief.

One difference should be noted between
the small boat harbors section of the Oahu
district office and the small boat harbors
sections of the other district offices. In the
Oahu district, the small boat harbors section is
further subdivided into smaller units, one for
each small boat harbor on Qahu. This
organizational pattern generally is not followed
on the neighbor islands although in the Maui
district there are harbor attendants specifically
assigned to the boat harbors at Maalaea-Lahaina
and at Lanai (part-time).

In terms of personnel, the boating branch
has five employees, including the administrator.
The small boat harbors sections of the district
offices have a total of 17.25 positions. Thirteen
of the 17.25 positions are allocated to the Oahu
district office.

Inadequate Management Structure

The present DOT structure for the
administration of the recreational boating
program is inadequate. It does not allow for a
comprehensive, programmatic approach to
recreational boating.

The inadequacies. The structure makes no
provision for the coordination and integration of
the elements of the program and of the efforts
of the various units involved in recreational
boating, except at the level of the division chief.
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Thus, as noted in chart 5.1 with one
exception, all lines of responsibility flow
directly between the division chief and each
operating unit involved in the program. There
is no point in the structure below the level of
the division chief, for instance, where the efforts
of the boating branch can be melded with the
efforts of the small boat harbors sections of the
district offices, although the efforts of each is
related to the other. The only exception is that
line which joins the small boat harbors section
in each district to the office of the district
manager; but the coordination and integration
which presumably occur at each district
manager’s office are only with respect to the
day-to-day operations of the small boat harbors
within the district, not with respect to
recreational boating as a program and not even
with respect to the management of all small
boat harbors within the State.

The fact that coordination and integration
can occur only at the office of the division chief
is not in and of itself a defect in the structure.
What makes it inadequate is that the structure
does not permit the division chief to devote
sufficient attention tothe' recreational boating
program. The division chief is responsible not
only for recreational boating but for commercial
harbors as well. Considering that the basic
orientation of the DOT is transportation and
commerce and that commercial harbors are a
vital part of this basic orientation, recreational
boating is submerged in importance at the level
of the division chief. (Such submersion also
occurs at the level of the district offices, which
also have responsibility for commercial harbors
as well as small boat harbors.)

Thus, nominally integration and coordina-
tion for recreational boating are occurring
at the division level. In fact, however, they are
not. This means that the various tasks performed
in different places in the division are left loose
with no one really providing leadership and
direction for recreational boating.

Consequences. The consequences of this
state of affairs are several. First, the DOT has
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Chart 5.1

Organization Chart for Recreational Boating

(As of June 1975)
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1 Harbor Attendant

3 Laborers
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no real plans or strategy for recreational boating.
Thus, one will search in vain for any articulation
of the elements that compose the recreational
boating program and the direction in which the
program is headed. Ordinarily, the budget for
the program should contain this information.
But, even though many different units within
the harbors division have a hand in the financial
planning and budget preparation process (i.e.,
the boating branch, the district offices, the
engineering staff, the property management
staff, and the fiscal staff), the budget for the
program that ultimately evolves is simply a com-
pilation of their efforts, not an integration into a
cohesive, comprehensive, internally consistent
program plan. There are, for instance, no
guidelines as to the relative importance to be
attached to the needs of wet-stored boat owners
versus the needs of land-based boat owners. For
the most part, the budget consists of projec-
tions for new and expanded harbor facilities and
launching ramps, with no real justification for
them in terms of needs, costs, benefits, and the
overall objectives of the recreational boating
program, and with little or no attention paid to
other aspects of the program, such as the safety
of boaters,

Second, no one is really in charge of
recreational boating as a program, and important
and basic policy decisions for the area of boating
go unresolved or are handled on a delayed,
sporadic, and piecemeal basis. Such issues as user
charges, live-aboards, policing, and handling
complaints and pressures of boaters have
plagued the harbors division and the DOT for
years. No one in the division (and no one in the
DOT) is currently capable of making these
decisions on any sound basis. Indeed, the
division and the department have vacillated on
these and other issues, both in terms of the
decisions themselves and who is to make those
decisions—so much so that much of the
decision-making which should be occurring
at the divisional level has gravitated to the
departmental level due to frequent interference
of departmental officials in divisional matters
and numerous reversals of divisional decisions at
the departmental level.
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The degree to which the administration of
the recreational boating program by the harbors
division has deteriorated is evidenced by the rise
in the power of the director’s advisory council
on boat harbors and ramps composed of
representatives of boaters. Originally, on
invitation of the director of transportation, a
three-member director’s ad hoc committee on
boating was set up to advise the director on
matters relating to small boat harbors.
Subsequently, this group was reorganized into
the advisory council and its membership was
expanded to 15 persons. It was organized
because of the apparent inability of the division
to respond to boater dissatisfaction with harbors
division services. Since its original organization,
the committee has quickly come to assume more
than an advisory role. It has come to assume the
role of a watchdog and policymaker and to act
in a manner all out of proportion to that
normally played by an advisory body.

The committee has not been content to
fulfill the role for which an advisory body is
ideally suited—namely, serving as a sounding
board for proposed DOT policies and
constructive critic of harbors division services.
Rather, it has become the initiator of policies
and suggestions on everything from the
accounting system in use in the harbors division
to the organizational arrangements of the
division and the qualifications of the division’s
senior personnel. More than this, it has been an
incessant and insistent force promoting the
adoption and imposition of its policies and sug-
gestions upon the division. Indeed, in one case—
the development of a proposed revision in the
schedule of mooring fees—it succeeded in getting
support from the top level of the DOT, even
though there was only a minimum of input from
anyone in the harbors division.

An Alternative Organization for
Managing the Recreational Boating Program

The present management structure for
recreational boating needs to be changed if the
program is to be administered by the State



effectively and in a comprehensive manner. In
this section we discuss such possible changes.
The alternatives discussed here include the
following:

Reorganization within the DOT

Transfer of program responsibility to the
DLNR

Transfer of program responsibility to the
counties

Reorganization within the DOT. If the
recreational boating program is to continue to
be the responsibility of the DOT, what needs to
be done to provide an effective organization for
the program is fairly obvious. An organizational
entity must be created which will focus
exclusively on all aspects of recreational boating.

The present boating branch could
potentially be the department’s organizational
entity charged with full and exclusive
responsibility for recreational boating. To date,
the boating branch has not been required to do
much. This is because it was created with a
single purpose in mind—the administration of
the boating law and related regulations to
conform to federal standards. Thus, its main
function to date has been the administration and
enforcement of boat registration and boater
examination and the formulation of boat
operation standards. It has not played a signifi-
cant role in policy formulation or any other
aspect relating to recreational boating. The DOT
has underutilized the boating branch.
Understandable though the original purpose may
have been, the boating branch has been the one
agency concerned exclusively with boats and
boaters and thus attuned to boating policies as
opposed to the quite different, commercial
transportation orientation of the rest of the
department.

The creation of an entity exclusively
responsible for all aspects of recreational boating
should be accompanied by a reassignment of the
small boat harbors sections from the district
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offices, where they are now deeply buried, to
the new entity. On Qahu this means that a
rather sizeable unit (13 employees, 8 of whom
are at Ala Wai) could form the operational
nucleus of the recreational boating organization.
On the neighbor islands, the few employees
assigned to small boat harbor functions (two
on Maui, one each on Kauai and Hawaii, and one
part-time on Lanai) would be given proper
status, thereby giving substance to what is now
only paper organizational recognition on the
neighbor islands. With proper, centralized super-
vision, they could become important entities in
developing recreational boating programs on the
respective islands.

Transfer of program responsibilities to
DLNR. Reorganizing the DOT internally in the
manner described above would bring the
recreational boating program into a better focus.
However, a fundamental question remains as to
whether the program should be situated within
the DOT at all.

The principal function of the DOT as a
whole is to provide for the transportation of
people and goods to and from and within the
State. Its orientation is basically economic—that
is to support the economic welfare of the people
of the State. Its activities are therefore
essentially commercial in nature—it promotes
interstate and intrastate commerce—and its
principal activity is providing transportation
facilities, such as piers for the docking and
loading and wunloading of ocean-going
commercial vessels, and miscellaneous services
(such as providing harbor pilots and security
guards) to facilitate the transaction of
commerce at the facilities provided. Its clientele
(the people with whom it comes in
direct contact) are few in number and are
chiefly shipping and stevedoring companies and
those otherwise engaged in commerce.

On the surface, it might appear that
recreational boating has much in common with
the principal function of the DOT, particularly
that portion of the function relating to
commercial harbor operations. Both recreational



boating and commercial harbor operations are
ocean-related and involve the provision of
facilities for the docking of water surface vessels.
However, this similarity is more apparent than
real. In reality, recreational boating does not fit
neatly into the primary function of the DOT.

Recreational boating has a recreational,
not an economic or commercial, orientation.
Thus, the program does not have the direct
statewide impact which the commercial
activities of the DOT have, but rather is
confined to the clients of the program. Further,
being recreation-oriented, the program entails
much more than simply constructing and main-
taining facilities and providing miscellaneous
services at such facilities. For instance, it in-
cludes safety functions which differ markedly
from those applicable to commercial harbor
operations. In addition, there are significant dif-
ferences in the clientele of the commercial har-
bors and recreational boating programs. In the
commercial harbors, the harbors division deals
primarily with a limited number of business
concerns and there is considerable stability and
continuity in the division’s relationships with
its commercial customers. In the recreational
boating field, however, the division must deal
with thousands of individual boaters and provide
direct services to these many persons. In
addition, the composition of the boating
population is undergoing constant change,

In light of these differences, even with an
internal reorganization of the DOT, the
continued housing of the recreational boating
program within the DOT is bound to work to
the detriment of recreational boating. In the
first place, recreational boating constitutes
but a small part of the activities of the DOT and
thus is likely to continue to suffer from
inadequate top management attention. Second,
since the commercial and economic aspects of
the DOT heavily emphasize the construction and
maintenance of physical facilities, there is likely
to be equally heavy emphasis on the construc-
tion and maintenance of facilities (small boat
harbors) in the recreational boating program, to
the neglect of the other aspects of the program.
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For these reasons, serious considerations are in
order for the transfer of the recreational boating
program to the department of land and natural
resources where proper emphasis to the
recreational boating program as a whole can
reasonably be expected.

The DLNR is suggested here because that
department already has responsibility  for
virtually all recreational programs of the State.
Indeed, it appears that only the ocean-based
recreational boating program is presently outside
the scope of responsibility of the DLNR.
Freshwater boating (e.g., Wailua River Marina and
Wahiawa Reservoir facilities) and even such other
outdoor ocean-based recreational activities as
surfing, saltwater fishing, and ocean swimming
already  are within the jurisdiction of the
DLNR.! The transfer of recreational boating
to the DLNR will complete the integration into
one agency of all programs involving outdoor
activities which are designed “to enrich the
leisure time of people.” Such integration within
a single organizational scheme will facilitate and
improve the State’s ability to develop adequate
recreational policies, determine priorities, and
rationally allocate the State’s resources among
the competing forms of recreation. This is
because one agency will be considering and
evaluating all forms and all aspects of outdoor
recreation, including the widely differing
numbers and types of patrons served and unit
costs involved in each recreational activity,
From such a total perspective, the DLNR will
then be able to develop adequate and realistic
overall plans based on identified recreational
priorities, and will also be in a much better
position to avoid conflicts, duplications, and
gaps in meeting the recreational needs of the
public.

This transfer of boating to the DLNR should
also positively affect the operations of the DOT.
Rid of the concerns of boating, the department
will be able to focus on the important objectives
of the State’s transportation program.

IState of Hawaii, The Multi Year Program and Financial
Plan and Executive Budget, For the Period 1975 —81 (Budget
Period 1975-77), volume V, page 3185.



Some objections to this transfer, at least to
the transfer of the whole recreational boating
program, can be anticipated. These objections,
however, are not insurmountable. The
objections are likely to be centered around the
construction and maintenance of the small boat
harbors facilities. First, it might be said that the
harbors division presently possesses the expertise
and manpower to handle this function, and that,
thus, at least this function should be left with
the division. It would appear that the transfer of
the responsibility for recreational boating as a
whole to the DLNR would not in anyway prevent
the DLNR from contracting with the DOT for
such specialized services, if such were desired.

Second, and more important, it might be
argued that the transfer of at least the
construction and maintenance of the small boat
harbors would complicate the funding
apparatus. The construction and maintenance of
small boat harbors are currently funded, in part,
through a special fund consisting of revenues
collected from the users of the harbor facilities
through user charges (mooring fees, etc.). In
contrast, all recreational programs now
administered by the DLNR are funded by the
State’s general fund. In our view, the fact that
the construction and maintenance of small boat
harbors are funded by a special fund should be
no obstacle to the transfer of the entire
recreational program to the DLNR. If the special
fund is continued, it could be just as easily
administered by the DLNR as it now is by the
DOT. Indeed, to leave the construction and
“maintenance of the small boat harbors and the
administration of the special fund in the DOT
would allow the DOT to program both the
construction of suchharbors, and the use of the
special funds, and to set user rates for the
purposes of the fund in a manner that may well
run counter to the recreational objectives of the
DLNR.

Transfer to the counties. Instead of the
DLNR, another possible placement of the
recreational boating program is with the counties.
The county governments already have general
responsibility for organized recreation, beach
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control, and the activities that take place on
beaches. In addition, all counties have provided
and now operate one or more launching ramps
of which those at Kailua Bay, Oahu, and at
Waikaea Canal, Kauai, are extensively used by
boaters. Counties also play an active or potential
part in boating operations through their general
responsibility for public safety, including fire
department rescue operations, fireboat
operations on Oahu, lifeguard operations on
many beaches throughout the State, and police
service. Thus, the transfer of the recreational
boating program to the counties is a viable
option.

However, the transfer of the recreational
boating program to the counties probably would
make the most sense if it were included in a
total transfer of state responsibilities for
outdoor recreation to the counties. In other
words, perhaps even more important tradeoffs
could be achieved if the responsibility for
cabins, parks, trails, etc., were also transferred
to the counties along with the responsibility for
recreational boating. By this means, one level of
government would be in a position to consider
and evaluate the competing needs and relative
costs and benefits of the broad range of outdoor
recreational activities which might be made
available to the general public.

An important consideration that argues for
the transfer of recreation in general to the
counties is that recreational benefits are
peculiarly individualistic in nature. What pleases
some does not necessarily please others. Further,
the form of recreation and the amount thereof
desired by the people differ from locality to
locality and are influenced to some degree by
geography and population which differ from
county to county. In this respect, recreation
differs from education, where the substance,
quantity, and quality sought are fairly uniform
throughout the State. Recreation, thus, is a
program perhaps better fashioned and
administered at the county rather than the state
level.

A transfer of the recreational boating
program (and recreation as a whole) does not



mean no state involvement at all. Considering
the State’s greater resource capabilities, some
state aid is entirely possible. Thus the State
might provide the funds for the construction of
facilities, indeed might construct the facilities,
but the management and operation of such
facilities, once constructed, would be the
responsibility of the counties.

Recommendations

We recommend as follows: .

1. That serious conmsideration be given
by the legislature to the transfer of the entire
outdoor recreation program (including the

recreational boating program) to the counties,

2. That so long as the outdoor recreation
program is maintained at the state level, the
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recreational boating program be transferred to
the department of land and natural resources.
The transfer should include all boating activities
now vested in the boating branch and the small
boat harbor sections of the district offices of
the harbors division and jurisdiction over and
management of property at boat harbor sites,
and responsibility for maintaining the fiscal
integrity of the boating fund.

3. That, if the recreational boating
program is to be kept within the department of
transportation, the harbors division be
reorganized to the end that responsibility for
recreational boating activities is vested and
centralized in an organizational entity whose
sole function would be the administration of the
program. To this unit should be assigned all of
the present functions of the boating branch and
the small boat harbors sections of the district

offices.



Chapter 6

PROPERTY MANAGEMENT

The DOT has under its control a
considerable amount of public lands and other
natural resources ostensibly used in connection
with small boat and commercial harbors. The
public lands and resources controlled by the
DOT include the harbor facilities, surrounding
lands, and shorewaters. The DOT’s control is
not necessarily exclusive with respect to some of
the lands and resources; the DLNR also has
management responsibilities,

In this chapter we examine the legal basis
for the control of these lands and resources by
the DOT, the efficacy with which the DOT is
managing them, and the relationship that exists
between the DOT and the DLNR in the
management of some of these lands and
resources.

Summary of Findings
In summary, we find as follows:

1. Chapter 266, HRS, grants broad
authority to the DOT in the control and
management of public lands and resources. In
light of the state constitutional provisions
regarding the State’s natural resources, the
validity of the scope of the statute is seriously in
question.

2. There are parcels of land now
managed by the DOT which have not been
legally set aside to the DOT for control and
management. In addition, there are parcels
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which were legally set aside for the DOT to
manage, but which are not now being used for
the purpose originally intended.

3.  The former board of harbor commission-
ersillegally issued ““licenses’ rather than ““leases”
to avoid the statutory limitations on leases.

4, Although the DOT and the DLNR
have concurrent jurisdiction over various lands
and resources, coordination of the two agencies’
efforts has been inadequate and often ineffec-
tive. As a result, regulations governing these
lands and resources are being frustrated,
problems are being left unresolved, and
resources are being used in a manner detrimental
to the State.

5. The DOT’s real property record-
keeping system is not adequate for an effective
program of property management. As a
consequence, the department has been unable to
maintain proper control over the properties for
which it is responsible.

6. The DOT is failing in some instances
to enforce the covenants contained in the leases
which it has made.

Introduction

The term, ““property management,” as used
in this chapter refers to the activities associated
with leasing public lands to or permitting the
use of public lands by private groups and in-



dividuals. The importance of property
management in the DOT is illustrated by the
number and kinds of rental arrangements
entered into with respect to the lands and
resources under the control of the harbors
division of the DOT, either exclusively or
in conjunction with the DLNR. Table 6.1
summarizes these arrangements. It indicates the
number of rental agreements in force and the
amount of revenues derived from them in recent
years. As noted, over $2.5 million in revenues
is generated from these agreements. This is
nearly one-fourth of all revenues of the harbors
division,

Questionable Legal Basis for Control

The DOT’s authority extends not only to
public lands but to other natural resources as
well. This authority stems from various statutes,
the principal one being chapter 266, HRS. As
contained in chapter 266, the DOT has the “care
and control” and the duty to ‘“‘control and
manage” not only all harbor and waterfront
improvements but also shores, shorewaters,
navigable streams, and beaches. Chapters 267,
267A, 267B, and 267C, which comprise the
Hawaii Boating Law, similarly confer extensive
powers of regulation and enforcement in the
DOT over natural resources other than public
lands used for harbors.

The scope of the statutes is of doubtful
constitutionality. The State Constitution in
sections 1 and 2 of article X, provides as
follows:

“RESOURCES; CONSERVATION,
DEVELOPMENT AND USE

SECTION 1. The legislature shall promote the
conservation, development and utilization of
agricultural resources, and fish, mineral, forest,
water, land, game and other natural resources,

NATURAL RESOURCES; MANAGEMENT
AND DISPOSITION

SECTION 2. The legislature shall vest in one or
more executive boards or commissions powers for
the management of natural resources owned or
controlled by the State, and such powers of dis-
position thereof as may be authorized by law; but
land set aside for public use, other than for a
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reserve for conservation purposes, need not be
placed under the jurisdiction of such a board or
commission.

The mandatory provisions of this section
shall not apply to the natural resources owned by
or under the control of a political subdivision or
a department or agency thereof.”

This constitutional provision clearly mandates
that the State’s natural resources be managed by
one or more executive boards or commissions.
The only natural resources exempt from this
control by one or more boards or commissions
are “land set aside for public use.”

The DOT is a department headed by a
single executive, not a board or commission.
Yet, the statutes provide for management by the
DOT of such natural resources as shores,
shorewaters, and navigable streams. These
resources are not “land” and thus are not
subject to being “set aside for public use.”” Thus,
to the extent that the statutes provide for
management of these resources by the DOT,
they appear to be at variance with the
Constitution.

The present state of affairs appears to have
been the result of an oversight. Before
statehood, the State’s harbors were under the
control of the board of harbor commissioners.
Upon achieving statehood, the harbor functions
were transferred to the newly created DOT,
headed by a single executive. Chapter 266
antedates statehood. Apparently when the DOT
was created and the harbor functions transferred
to it, chapter 266 was amended merely to
substitute the DOT for the board of harbor
commissioners with little thought being given to
the substantive provisions of chapter 266 and
the constitutional limitations on managing the
State’s natural resources. Subsequently, when
chapters 267, 267A, 267B, and 267C were
enacted, they were so enacted on the
assumption of the validity of chapter 266.

This is not to say that the State was
unmindful of article X of the State Constitution.
To the contrary, the State was cognizant of the
constitutional provisions, for soon after
statehood, it codified the State’s public land



Table 6.1

Summary of Rental Revenues and Number of x:freements in Force
For the Property Management Program of the Harbors Division
State Department of Transportation
For Calendar Years 1971 to 1974

Annual rental revenues and agreementsa

Year Permits Leases Licenses Others Totalb

1971 $618,653 [122] $ 820,071 [58] $528,415 [54] $37,343 [58] $2,004,482 [292]
1972 619,371 [131] 966,019 [61] 564,227 [45] 34,798 [52] 2,184,415 [289]
1973 701,234 [139] 1,067,902 [66] 619,823 [43] 34,961 [57] 2,423,920 [305]
1974 722,180 [156] 1,211,875 [71] 621,808 [41] 34,526 [57] 2,590,389 [325]

9Bracketed figures represent the average number of agreements in effect for each year.

bDoes not include income from pipeline tolls or percentage income on gross sales.

Source: State department of transportation, harbors division, property management, “Revenues from Rentals of Land,”

1971 through 1974.

laws into chapter 171 (Act 32, S.L.H. 1962) and
vested in the DLNR, a department headed by a
board, the responsibility of managing all of the
State’s lands and resources, except “lands set
aside under this chapter or prior to the
enactment of this chapter.”” The oversight
occurred when the reorganization of the state
government was being considered by the State
(Act 1, 2nd Special Session 1959).

Recommendation. We recommend that the
statutes relating to harbors be reviewed, and, to
conform to the State Constitution, all references
to DOT jurisdiction over public lands and
resources, other than lands set aside for public
purpose, be deleted.

DOT Control of Land
Not Properly Set Aside

The above-quoted constitutional provision
provides for control of all natural resources of
the State by one or more boards or
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commissions, except “land set aside for public
purpose.” In practice, the DOT (which is not
headed by a board or commission) controls not
only natural resources other than lands but also
land which has never been set aside for public
purpose. There are over 900,000 square feet
(about 20 acres) of such land now managed by
the DOT. They are located in various parts of
the State. A substantial portion of the land has
been under the DOT’s jurisdiction for many
years, extending beyond 20 years in some cases.
One example of such land controlled by the
DOT, although not set aside, is that land leased
by the Waikiki Water Park at Ala Wai Canal.

The process of setting land aside for public
purpose is a simple one. Section 171—11, HRS,
sets forth the procedure. Land may be so set
aside by executive order. Considering the
simplicity of the procedure, if the land in
question were indeed required for harbor
purposes, there is no reason why the procedure
could not have been followed. Yet, for these
various parcels, no steps have been taken legally



to place the land under the jurisdiction of the
DOT. In part, the failure to take steps to set
aside the land may be attributable to the broad
language of the statutes, particularly chapter
266, HRS, concerning the authority of the DOT
over harbors and waterfront improvements. As
noted above, the broad language of the statute
was never amended at the time of statehood to
bring it into conformance with the land set
aside provisions of the State Constitution.

One fiscal implication arises from the
management by the DOT of land not set aside.
Revenues from set-aside land is a harbors special
fund realization, but revenues from non-set-aside
land are supposed to be deposited into the
general fund. The revenues which are currently
being derived from lands managed by, but not
set aside to, the DOT are nevertheless being
deposited into the special fund and not the
general fund.! This is illegal, of course. Thus, if
lands now controlled by the DOT but not
officially set aside are really needed by the DOT
in its harbors operation, immediate steps should
be taken to have the lands properly set aside.

Recommendation. We recommend that the
DOT initiate action to cause to be officially set
aside for its use those public lands which are
now under its management and which are being
used for public purposes but which have not yet
been formally set aside.

Questionable Use of Set-Aside Lands

There are numerous parcels of land set
aside to the DOT which are no longer being used
in conformity with the purposes of the set-
asides, but are nevertheless still being managed
and controlled by the DOT. These include (1)
the submerged land on which is now situated the
Hilton Hawaiian Village Hotel pier; (2) Fisher-
man’s Wharf, which is now used by the
Spencecliff Corporation for restaurant and park-
ing purposes; (3) pier 11 which is occupied by
various commercial tenants unrelated to harbor
operations (e.g., real estate firm, advertising
company, textile distributor, photographer, and
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city and county of Honolulu); and (4) a portion
of Kewalo Basin which is occupied by McWayne
Marine Supply.

The State Constitution provides for
set-asides only for public purposes. The use of
land by private entities is not necessarily a use
for non-public purpose. For example, the
property leased to Matson Navigation Company
at pier 2 is nonetheless in use for a public
purpose since that lease is an essential part of
the operation of the wharf. However, the use of
property for restaurant, parking, office, and
other commercial endeavors having no essential
relationship to harbor or wharf operations is not
for a public purpose. These enterprises could
just as well be located elsewhere other than on
or at the harbor facilities.

The parcels of land not now being used for
public purposes should be returned to the
DLNR for management. Section 171—11, HRS,
provides that “whenever lands set aside for a
public purpose . . . are not being utilized for the
public purpose stated, the order setting aside
lands shall be withdrawn and the lands shall be
returned to the department [of land and natural
resources].” The continued control of these
parcels by the DOT not only deprives the
general fund of revenues from leases of these
parcels but causes anomalous situations and
inconsistent practices in the management of
public lands to arise. Note, for example, the
following.

In the case of the submerged land on which
the Hilton Hawaiian Village Hotel pier is situ-
ated, the DOT agreed with the DLNR that the
use being made of the property did not conform
to the original purpose of the set-aside and that
therefore the property should be “managed” by
the DLNR. Under this understanding, the lease
agreement that the DOT had with Hilton was
cancelled and a new revocable permit was issued
by DLNR. The revenues from the permit have

lln the case of the land leased by the Waikiki Water Park at
Ala Wai Canal, this is not a major problem, as the lease rentals
arg not received in cash anyway—they are offset against a
$12,000 “credit” for improvements made by the tenant.



been and are being deposited by DLNR into the
state general fund, despite the DOT’s strong
objection to this disposition of the revenues and
its contention that the revenues should accrue to
the harbors special fund. In the case of
Fisherman’s Wharf, however, the revenues from
two parcels of land totaling 15,888 square feet
set aside to the DOT but “managed” by the
DLNR and leased to Spencecliff Corporation for
use as a parking lot are being placed in the
special fund and not into the state general fund.
The reason for this difference in the treatment
of revenues is not apparent.

Further, in the case of Fisherman’s Wharf,
the two parcels “managed” by the DLNR lie
next to another parcel, 20,000 square feet in
size, which is also leased to Spencecliff Corpora-
tion. But this lease is by the DOT and not
DLNR. The implication here is that the DLNR
should ‘“‘manage™ the two parcels because they
no longer are conforming, but that the DOT
should continue managing the third 20,000
square foot lot because it is conforming.
However, the Spencecliff Corporation also uses
the 20,000 square foot parcel for a parking lot.
Indeed, the 20,000 square foot lot and the two
parcels are used together as one parking lot and
the line that separates the two is discernible only
to surveyors. Why the 20,000 square foot lot
and the other two parcels should be managed
separately is not clear at all. The use of the
20,000 square foot lot is just as nonconforming
as the use of the two parcels.

The differing management of the 20,000
square foot lot and the other two parcels also
presents an unexplainable result in terms of the
amount of rentals collected. The DOT-managed
parcel is leased for $.075/sq. ft./month rental,
while the DLNR-managed two parcels are being
leased for $.03/sq. ft./month. The difference in
the rates is causing a revenue loss of $8575 per
year.

At pier 11, there is an even more
anomalous situation. Here, a building on the pier
houses an advertising company, a real estate
firm, a textile distributor, a photographer, and

28

an office of the city and county of Honolulu.
All of these tenancies are managed by the DOT,
except one. The tenmancy of the advertising
company is managed by the DLNR under an
agreement between the DOT and the DLNR.
This difference in the management of the
tenancies is puzzling. Obviously, by agreeing to
permit the tenancy of the advertising firm to be
managed by the DLNR, the DOT recognized
that the use of the premises for advertising
business departs from the purpose for which the
premises were initially set aside to the DOT.
But, the businesses of the other tenants are just
as nonconforming as that of the advertising firm.
They serve no public purpose. The result is that
a small portion of a building is being managed
by the DLNR while the rest of it is being
managed by the DOT. This makes no sense at
all.

The obvious solution to all of these strange
arrangements is to withdraw all lands set aside to
the DOT which are not in fact being used for
harbor purposes.

Recommendation. We recommend that the
DOT and the DLNR take steps to withdraw
from the management control of the DOT all
public lands previously set aside for management
by the DOT which are no longer being used for

public purposes directly related to DOT
operations.

Questionable Legality of
Certain Land Dispositions

A major problem appears to exist with
respect to the legality of some of the land agree-
ments in effect. There are three major tenancies
at Ala Wai Yacht Harbor (Waikiki Yacht Club,
Hawaii Yacht Club, and Ala Wai Marine, Ltd.)
that are based on “licenses” rather than leases.
All of these licenses were awarded by the former
board of harbor commissioners before
statehood, and all of them for unusually long
periods of time, ranging from 39 to 51 years.
Although the record is not clear after so long a
time, it appears that the device was used in



preference to leases in order to avoid the
restrictions on leases then in effect. At that
time, land leases were limited to 21 years and
were not renewable. Furthermore, Hawaii’s land
laws could be amended only with the
concurrence of the U.S. Congress, so the obvious
limitations placed upon commercial tenants by
the law could not be conveniently changed.

The problem, however, was incompletely
solved by resorting to “licenses.”” A land license
was and is defined in the statutes as “‘a privilege
granted by the government for the occupation
of land for certain special purposes, such as the
cutting and removal of timber, the removal of
soil, sand, gravel or stone” (section 99—1, RLH
1955, section 171—1, HRS). The uses to which
the property was put in the cases cited above
clearly do not fall within such definition. There-
fore, it is clear that, although called “licenses,”
the agreements were actually leases, because the
language and provisions of each license coincide
with those typically employed in leases. The
period of each agreement, however, clearly
exceeded that for which leases could be entered
into. In other words, in striving to legitimatize
transactions by wusing licenses, the board
succeeded only in entering into apparently
illegal leases.

The question now is what, if anything, is to
be done about the licenses. One possible
solution would be to cancel them and to make
such other adjustments in reimbursement for
improvements and interruption of business as
might be appropriate, This was, in fact,
recommended by a deputy attorney general as
far back as 1964 in the case of the Waikiki
Yacht Club. As a matter of reality, however, this
solution would appear both unduly harsh and
hopelessly uneconomic. Further, many other
such “licenses” exist on harbor property,
including some of the most valuable and highly
improved parcels in the State and involving
commercial endeavors. It would appear
impossible to evict the yacht clubs without at
the same time evicting other holders of such
licenses, including (as an example) Bumble Bee
Sea Foods from the tuna cannery. Moreover,
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the DOT hasnot, as far as our inquiry shows,
entered into any new licenses of this kind since
it took control of harbor property in 1961, and
certainly not since 1962 when Act 32
substantially rewrote the land laws and provided
for reasonable conditions for leasing public
lands.

It is suggested that, given all the
extenuating circumstances  attendant  the
original issuance, plus the good faith

performance under the agreements by both the
State and the tenants, the present licenses be
permitted to run their course. At the same time,
it should be clearly understood that no renewal
will be considered other than on a legal leasing
basis, either by auction or by negotiation as
provided by law,

Recommendation. We recommend that
currently existing illegal “licenses” be permitted
to run their course, provided no renewals will be
allowed other than on a legal basis.

Uncoordinated Management of Properties

By reason of the public land laws, lands not
set aside for public purpose to the DOT and
natural resources in general are subject to
management by the DLNR. However, as noted,
some of these lands and resources are also
managed by the DOT. In addition, some parcels
of land, although set aside to the DOT are also
nonetheless managed by the DLNR through
agreerent.

In these areas of joint jurisdiction, the DOT
and the DLNR do not always work together,
resulting in the frustration of DOT and DLNR
regulations and delays in the resolution of
problems. Examples follow.

Issuance of shoreline construction permits.
Although submerged lands can be set aside to
other agencies, including the DOT, shorewaters
are not subject to being set aside and the DLNR
is generally responsible for their management,
Nonetheless, the DOT exercises some authority



over shorewater areas under the existing statute.
Under section 266—16, HRS, the DOT has
authority to issue permits for construction in
shoreline waters. This authority has been
exercised since 1949 when harbor matters were
under the jurisdiction of the board of harbor
commissioners. By the early 1960’s, a practice
had developed that resulted in the permittee
receiving dual privileges. Upon payment of
a fee, the permittee was given permission to
construct a pier, outfall, or other structure.
He was at the same time charged a “‘private use
tariff” which conferred some undefined tenancy
upon him and which was collected as, and
considered in all respects to be, a lease rental for
the submerged lands involved. The standard
charge for the “private use”” of submerged lands
was one-half cent per square foot per month,
and the charge for shorewater construction
permits varied (and still varies) in amounts
ranging from $40.07 per month for the Kaneohe
Yacht Club to $.50 per month for a 100 square
foot pier.

The DLNR’s authority over shorewater and
shoreline use was first conferred in 1962 with
the passage of Act 32 which included submerged
lands in the definition of public lands. Since this
act, the DLNR has adopted regulations for
granting use permits in conservation districts,
which include all shorelines. Under the
regulations, applicants for shoreline construction
must obtain a use permit from DLNR.

It is not entirely clear as to when these
changes were made, but with the adoption of
the regulations by DLNR, DOT dropped its
requirement for the payment of “private use
tariffs” by applicants for construction permits,
and the revenue, if any, from the submerged
lands has come to be recognized as being
payable to DLNR except in those cases where
permits issued by the DOT remain in effect and
payments continue to be made to the DOT
boating special fund. These changes apparently
were made in recognition that submerged lands
were now public lands. However, these changes
did not affect the requirement that applicants
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for construction of facilities in shorewaters must
secure a construction permit from DOT.

The situation today is that an applicant
must secure two permits—one from the DOT for
construction and another from the DLNR for
use of the shorewaters. The procedure as it has
evolved is substantially as follows: (1)
application for construction is made to DOT; (2)
upon approval the application becomes a permit,
but with the condition that further approval
must be obtained from DLNR; (3) if not already
done, DOT advises the applicant that he must
get a use permit from DLNR; (4) DOT sends a
copy of the approved application to DLNR; (5)
DLNR approves both permits through board
action; and (6) DLNR issues a revocable permit

for the submerged lands occupied by the
structure.
This procedure appears simple and

workable enough. Unfortunately, it works only
on occasion. Neither the DOT nor the DLNR
appears particularly concerned about ensuring
that the approval of both agencies is secured
before construction in shorewaters is allowed. If
proper coordination between the DOT and the
DLNR existed, the records of each regarding
applications received and permits issued should
coincide—that is, the records should reveal
approximately the same number of applications
and permits issued for both construction (DOT)
and use (DLNR) (disregarding the time lag
implicit in the flow of documents from one
agency to the other). As shown in table 6.2,
however, this is not the case.

Table 6.2 shows that, during the period
examined, only 40 percent of the private
construction permittees seem even to have
applied for use permits, and that only one rental
agreement was entered into out of 53
construction and 14 use permits issued. There is
also a reverse aspect of the two-permit system
that is not shown in the table. During the same
time period, DLNR issued 11 private and 23
public use permits for shorewater installations,
none of which have corresponding shorewater
construction permits.



Table 6.2

Shorewater Construction Permits
Conservation District Use Applications
And Permits and Rental Agreements Issued
January 1, 1972 Through May 31, 1975

Private Public

applicants applicants Total
Construction permits issued — DOT 53 43 96
Use applications received —DLNR 21 12 33
Use permits issued — DLNR 14 12 26
Rental agreements executed — DLNR 1 N.A. 1

There may be some cases in which these
discrepancies are explainable—although no ex-
planation has been provided by employees of
the two departments, most of whom expressed
total surprise at the statistics. Even so, the
differences are so large as to indicate that much,
and probably most, recent shorewater
construction has been done without obtaining
all of the appropriate permits.

What the system of shorewater
construction and use permits requires is a major
modification. In the first place, the process is
gone about in the wrong sequence. Use should
be approved first—thus assuring that the prime
question of stewardship of natural resources is
answered. The DOT should refuse to accept an
application for a construction permit unless
accompanied by a valid use permit and should
confine itself to those technical matters of
construction, navigation, and the like, in which
it is presumed to be expert. If it does this, there
would be no reason for DLNR to approve the
construction permit. Upon approval of the
construction permit by DOT, DLNR should
issue a revocable permit for the land, and
construction itself should not be permitted to
start until the revocable permit is issued.
This three-step system, each step starting only
upon completion of the preceding one, is simple,
direct, and seems the only way to avoid
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overlooking or ignoring the requirements of
both the DOT and the DLNR.

It will be recalledthat in other parts of this
report we have recommended the transfer of
boating activities to DLNR and the management
of all non-set-aside lands by the DLNR. If this is
accomplished, the actual issuing of shoreline
construction permits will devolve upon the
board, but it may be desirable to use the harbors
division as the reviewing and recommending
agency with respect to them. To do so would
retain the expertise of the division in technical
matters if needed while concentrating in one
agency responsibility for the entire gamut of
permits, privileges, and tenure, the dispersion of
which has surely contributed to the deplorable
situation of today.

Recommendation. We recommend that the
process for the issuance of shorewater
construction and use permits be revised so that
the requirements of both the DOT and the
DLNR may be fully met. In particular, we
recommnend that the process be modified so that
conservation district use permits, shorewater
construction permits, and revocable land permits
are issued in that sequential order.

Enforcement of shorewater requirements.
Given the statistics in table 6.2, there are



probably many illegal structures in Hawaii’s
shorewaters today. Indeed, the DOT itself
estimates that there are about 200 apparently
illegal structures in existence on the island of
Oahu. With respect to these structures, the only
way to correct the situation is to go from place
to place, identify the structures, and compel the
occupants to apply for and receive after-the-fact
permits or to remove the structures altogether.
However, as in the case of processing
applications for permits, little coordination
occurs between the DOT and the DLNR in
inspecting for violations and in promptly
enforcing the requirements of both the DOT and
DLNR when violations are uncovered. Note the
following classic case.

In October 1969, the DOT noted that a
small boat mooring was being installed in an area
off the Outrigger Canoe Club without any
permit being issued authorizing the
construction. Upon being informed by the DOT
of the illegality of the construction, the club
which was installing the mooring requested a
lease of the area from the DOT, probably not
knowing that the DLNR would have been the
appropriate lessor. DOT, without referring this
request to DLNR, on August 26, 1970, issued a
belated construction permit. Had there been a
coordination of efforts between the DOT and
the DLNR, the matter would have been referred
to the DLNR before the issuance of the
construction permit by the DOT. As it turned
out, the DLNR, when it learned about the
construction on October 25, refused to issue a
use permit and the then chairman of the board
“requested”” the club to remove the facilities.
The matter stood there for well over three years.
On January 10, 1974, the fact that the facilities
had not been removed, again came to the atten-
tion of the DLNR. The chairman of the board
by letter dated March 26, 1974, renewed his
request for the removal of the facilities and
advised the club that the area would be
inspected in about 30 days to determine com-
pliance with the request. Nothing happened, and
six months later the board again took cogni-
zance of the problem. This time it granted the
club a 90-day extension from October 24 within
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which to work the problem out. The DOT,
having initially issued the construction permit
without conferring with the DLNR, was
determined to secure some means of saving the
constructed facilities. On January 21, 1975,
it came up with a plan which involved the
setting aside of the property to the DOT. In
relaying this plan to the board, the director
of DOT asked that the removal order of the
DLNR be held in abeyance until the plan could
be activated. On July 11, 1975, the board
of land and natural resources finally approved
the mooring use, subject to several conditions,
including the payment of $17,500 for seven
years’ use of the area concerned.

Nearly six years elapsed since the problem
first arose before it was resolved. Such a delay is
unjustifiable. Better coordination of efforts
between the DOT and the DLNR could have
avoided such unnecessary delay.

Recommendation. We recommend that a
procedure for the enforcement of regulations
concerning construction in shorewaters be
developed by the DOT and DLNR such that the
efforts of both are coordinated and the
structures that are now illegally in place may be
made to conform to regulations.

Lease negotiations. Although in all
instances leases to premises must be executed by
the DLNR by virtue of its general authority
over public lands and resources whether or not
the public lands have been set aside for public
purposes, the DOT becomes involved in lease
negotiations because of its assumed role over a
variety of harbor and harbor-related lands. In
these lease negotiations, the DOT and the DLNR
are not always in harmony, and often the dif-
ferences between the two agencies result in
inconclusive action for long periods of time, to
the detriment of the State and lessees.

In the case of a boat and fishing club on
Maui, the club holds a tenancy for the purpose
of “clubhouse and supporting or related
facilities for a boat and fishing club” under a
ten-year lease approved by the board of land and



natural resources in January 1971. Lease rental
is $1040 per annum for boat and fishing club
use only, with reservation by the State of the
right to charge more if the parcel is used for
“any related or supporting use as approved by
the State.” The club has a subtenant who
operates a bar and a restaurant on the premises.
For years, the question of whether this
subtenancy is permissible and, if so, what the
additional charges should be has been left un-
resolved due to the inability of the DOT and
the DLNR to get together on the matter.

Some light can be shed on how the present
untenable situation arose by examining the
records on the execution of this lease. The DOT
first proposed a lease of the premises to be let
on competitive bidding in May 1970. The
proposal described the premises as that “Harbor
parcel currently used for restaurant, bar, and
fishing club™ containing an area of 15,990
square feet and stated the purpose of the lease as
‘‘operation of restaurant, bar, supporting
facilities and parking area open to the general
public and a clubhouse for a fishing club.” It
proposed that the rental be $3000 per annum,
plus 5 percent of the gross sales from restaurant
and bar operations. The proposal was approved
by the board of land and natural resources on
May 8, 1970, but a lease in that form never was
actually executed.

In September, DOT made a resubmittal of
the lease proposal to the board. This submittal
had several significant differences from the one
already approved: (1) the area was slightly
enlarged to 16,044 square feet; (2) the purpose
was rephrased to put club use first: “clubhouse
and supporting facilities for a boat and fishing
club with the right to operate a restaurant, bar
and parking area open to the general public”; (3)
the lease rental was drastically reduced from
$3000 a year plus a percentage of the gross to
$250 per year, with the State reserving the right
to change it in the event the property were
subleased; and (4) bidders were restricted to “a
bonafide boat and fishing club in existence at
the time.”
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The reasons for these drastic changes are
not stated in the documents made available to
us, but it is clear that the board “deferred”
action on the proposal. In its notification of the
board’s action to the club which now holds the
lease to the premises, the DO