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By way of this letter we, the Board Members of Hui O Na Wai 'Eha by unanimous vote at our

October 22", 2014 Board of Directors meeting, would like to express our full support of John V.

Duey’s application of name change to have lao River renamed back to its original name -
“Wailuku River”.

To whom it may concern,

The goal of Hui O Na Wai Eha is to restore mauka to makai stream flow to the Four Waters —
Waikapu, Wailuku, Wai'ehu and Waihe'e. We are all residents of the Na Wai ‘Eha area of Central
Maui and advocates of siream restoration for the purposes of lo'i kalo, native Hawaiian
gathering rights, recreation, aquifer recharge and preservation of land and water biota.

As the President of Hui O Na Wai ‘Eha for the past 7 ¥ years, John Duey has garnered extensive
knowledge and background of all Four Waters of Na Wai ‘Eha, especially the Wailuku River in lao
Valley where he has been a resident for the past 40+ years. Through Mr. Duey's ongoing
research as well as our own in depth knowledge of the area, we believe that changing the name

of lao River back to "Wailuku River” is perfectly logical and ask for your support of his
application.

Mahalo for your time and consideration.

Sincereiyl

A L"L /fl.fﬂ{,’t,rb»;p

John V. Duey, President
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STATE OF HAWAII

BOARD OF GEOGRAPHIC NAMES
C/0 OFFICE OF PLANNING
DEPT. OF BUSINESS, ECONOMIC
DEVELOPMENT & TOURISM
P.0. BOX 2359

HONOLULU, HI 96804

Aloha Board,

By way of a short introduction. My name is John V. Duey my wife Rose Marie H.
(Lindsey) Duey and I have lived, with our growing family, in Iao Valley since 1969.

I am one of the founding members of Hui ‘O Na Wai Eha, a 501-c3 with over 400
members through out Na Wai Eha know as the four great waters of Maui. Waikapu,
Wailuku, Waiehu and Waihee. The Hui was formed in Oct. 2003 with the mission to
restore mauka to makai to the rivers of Na Wai Eha. With the settlement reached
April17, 2014 which called for 10 million gallons per day of water returned to
Waihee River, 2.5mgd returned to Waiehu stream, 10mgd returned to lao/Wailuku
river and 2.9 mgd returned to Waikapu stream. I along with support form the Hui

and others felt it was time for the river that flows from lao Valley to have its rightful
name returned to it.

The documents and maps that [ am going to refer to and are included with our
application tell the story of past history and why the name lao Stream was first used
in 1907.1 have numbered the docs. In chronological order so as to make it a little
easier to follow. These docs. and maps come from the Maui Historical Society, USGS,
Wailuku Sugars Co’s 1962 Centennial report and our personal library of books,
maps and papers.

Doc 1: Copy of amap (circa 1850) “of the Poalimas of the Crown in Wailuku above
the bridge” Wailuku River clearly shown.

Doc. 2: Some copies of pages of a book written by Linda Decker in 2011 about the
life of Edward Bailey (1817-1903). With numerous references to Wailuku River.

Doc 3: Copy of a report from Wailuku Sugar Co. (circa 1963} with history of the
Ahupua’a of Wailuku. Wailuku River is mentioned 7 times.

Doc. 4: A copy of the opinion dated Feb. 4, 1867 of the famous and probably first
water case on Maui (Peck vs. Bailey) as in other documents the river flowing out of
lao valley is called Wailuku River.



Doc. 5: A copy of a map drawn in 1878 by E. Bailey clearly shows Wailuku River.
This is the same Bailey as docs. 2 & 4.

Doc. 6: A copy of “The Planters Monthly” April, 1882. Which stated that the Wailuku
River had been divided into three steam or ditches.

Doc. 7: A copy from the Legislative Assembly dated 1890 again Wailuku River.

Doc. 8: Copy of a map dated Nov. 14, 1893 of Sprecklesville Plantation which clearly
shows Wailuku River.

Doc. 9: A copy of a page from Wailuku Sugars Centennial report dated 1962 makes
reference to a water case on Maui Lonoaea vs. Water Sugar Co. May, 20 1895 which
again refers to the river flowing out of Iao Valley as Wailuku River.

Doc. 10: A copy of another famous water case on Maui HC&S vs. Water Sugar Co.
This case started in 1904 and lasted until 1924 and again Wailuku River was
mentioned through out.

Doc. 11: A copy of a may drawn by James Taylor dated Oct. 1904 whereas the river
is called Wailuku Stream and not river. [ will explain later. '

Doc. 12: A copy of a map drawn by J.K. Kahookele May 29, 907 again shows Wailuku
Stream and not river.

Doc. 13: A copy of a page from the 1962 Wailuku Sugar Centennial report in 1962.
And now here comes the name change. On June 24, 1907 when interviewed by the
Pacific Commercial Advertiser James Taylor ( who was the designer and builder

of the Waihee Ditch) states “the steel pipe line crossing the famous Iao Stream”. He
now calls Wailuku River Iao Stream and I think for a logical reason. Wailuku Sugar
had installed a large diversion (circa 1900) which captures the first 60MGD of
water flowing in the river hence no or very little flow was left in the river except in
the wet season or a freshet. According to USGS studies the river flows at 13MGD or
less 90% of the time. So according to Mr. Taylor why call the water flowing out of
[ao valley Wailuku River any longer I'll just call it a stream.

Doc. 14: A copy form the book “Legends of Maui the Demigod” by W.D. Westerfelt

1910 the Wailuku River in Iao Valley Maui was mentioned along with the Wailuku
River in Hilo.

Doc. 16: The song “Na Wai Kaulana” which written May 9, 1949 by Aunty Alice
Namakelua. Wailuku not Iao is in the chorus.

Doc. 17: A copy of a report to the DLNL dated March, 1969 by Sara B. Cole mentions
Wailuku River.



Doc. 18: And last by not least a copy of a couple of pages of “Native Planer” by Handy
and Handy. Of course Wailuku River is mentioned again.

Now you have 11 documents and 5 maps, there must be more, for reasons to
reinstate the name, Wailuku River as it was called in the Hawaiian Kingdom and up
until 1907 when one person decided to call the river lao Stream. It is now time to
return the name to Wailuku River, now that the river has water flowing in it again
continually.

The Wailuku River has returned as of Oct. 13, 2014 it should no longer be called [ao
Stream.
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John V. Duey, Pres.
Hui ‘O Na Wai Eha
575-a lao Valley Rd.
Wailuku, Hi. 96793
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January 13, 2015

State of Hawaii

Board of Geographic Names
Dept. of DBEDT

PO Box 2359

Honolulu HI 96804

To Whom it May Concern:

My name is Bryce Thayer, President of the Maui Historical Society. On behalf of the Maui Historical
Society and its Board of Directors, [ am writing to express our full support of Mr. John Duey with regard
to the proposed restoration of the traditional place name of Wailuku to the watercourse currently known
as ‘Tao Stream. In this regard it is necessary to recognize traditional Hawaiian land tenure and the unique
particulars to the ahupua‘a of Na Wai Eha which includes Waikapii, Wailuku, Waiehu, and Waihe‘e, of
which three out of four of the main watercourses carry the place name of their ahupua‘a into the modern
era, the exception being that of Wailuku, which in modern times has come to be known as ‘Tao. From
historic survey maps of Wailuku Ahupua‘a (Bailey n.d.; C.J.W. 1893; Dodge 1880; Monsarrat 1881) to
the published literature (Kamakau 1992:85), testimony and survey notes of the Mahele ‘Aina, and
landmark court case of Sherman Peck et al. v. Edward Bailey, 8 Haw. 638, (Haw. King. 1867), the

primary watercourse of Wailuku Ahupua‘a has been documented as either “Kahawai o Wailuku™,
“Wailuku River”, or “Wailuku Stream”.

Therefore, we humbly ask that you support and approve Mr. D'uey’s request to restore and replace the

name of the watercourse currently known as ‘Tao back to Wailuku. Mahalo for you time and
consideration.

Respectfully,

R —‘-j:‘é::w—“—f“

e

i

Bryce Thayer

Sissy Lake-Farm

President, Maui Historical Society Executive Director, Maui Historical Society

Attachments: 1
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Attachement 1: References Cited
Bailey, E.

n.d. Tracing of 597. E. Bailey vs. Wailuku Plantation Water Case. Wailuku Maui
[map]. Scale unknown. Copied from map in records of Supreme Court Honolulu.

1893  Map of Sprecklesville Plantation. [map]. 200 ft =1 in.

Dodge, F. S.

1880  Preliminary Map of West Maui, Compiled from Old Surveys [map]. 1:6000.
Surveyed by W.D. Alexander. Hawaiian Government Survey.

Kamakau, S.M.

1992  Ruling Chiefs of Hawaii. Revised ed. The Kamehameha Schools Press, Honolulu,
HI.

Monsarrat, M. D.

1881  Map of a Portion of Wailuku [map]. Scale: 1/1600. On file at the State of Hawaii
Survey Office, Honolulu, HI, On file at On file at the State of Hawaii Survey Office.
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Royal Wailuku
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Mountainscape.

 Cavesin Tao Valley

are the burial places

- of many of the highest

chiefs from all the -

-\ Islands, and also of

thegreat navigators
of voyages from
Tahiti; their mana

 hasincreased the

spiritual power
of the valley.

 they did invade, Kahekili’s chasen force defeated the invaders:

When the Baileys arrived at their newly assigned station, if they
knew the weighty history of the district they were probably unim-
pressed. They could not see that through ten centuries the town
with its fertile farms, rich ocean;: and: fine surfhad prospered.
Here had been the seat of the kmg;s_,of Maui, who were chiefs of T
the highest rank, honored thrdqglj(_}ut theIslands. Their Wailulu -
compound lay at the mouth of T Tag, the -sacred valley in whichare -
buried the navigators of the great canoe vuyages from Tahiti and
many high chiefs from all the islands.! Among the early Maui
chiefs were Pi‘ilani, his son K1haap1 11an1 the roadbuilder, and
his grandson Kamalalawalu; wlhio-was so highly regarded that
in chants the island is still calledh h1s name: Maui o Kama—
“Royal Maui of Kama . ° : :
A century later as the Hawai'i Island chlefs grew restless, the 2
 fearsome reputation of Kahekﬂx and his warriors—the right half :
of their bodies tattooed almost sohdly black, even to the inside’ -
- of their eyelids and gumsz——kept them at bay for decades. When

in the sand hills of Waﬂulcuv and it was in the royal compound-
Halekalani that Kahekili ecewed {hé high chief come to parlay. :
A few years later Kahekili conq d O‘ahu and Moloka'i, and
having a strong alliance Wlth K ._ua 1, for twao decades he was the -

- feated by Kamehameha ﬁrst inthe thl ge- day battle of Kepamwal
in Wailuku and then on O‘ahus Nu uanu Pah 'Ihe victor, estab

history into obscunty4 'Ih

of Hawai'i Island were the ones
Nonetheless, to establ
the divine rank of the M

3. Pomander, Anc:em Histoi
4. Fornander, Ancte_
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CHAPTER ELEVEN

disease which has been raging among them. Some have had strength of constitution to
rise above it and are recovering. Several died, two died while I was at Lahaina, two more
in a doubiful situation. As soon as the discovery was made salt was prohibited and there
have been no new cases and most of those sick are improving. [MO to MC, 30 September
1840]

The mission’s doctor in Honolulu, Gerrit Judd, was called to come to Wailulku, After
an autopsy and three weeks of careful investigation of the school, he had a different
theory: The malady prevailing among them, which had created such a panic among the
parents and guardians. .. was a low, nervous fever... marasmus.. .. a chronic inflam-
mation of the peritoneum, a disease which has been known to prevail in armies, hospitals
. where many persons were collected together.

The only cause and one which I think, satisfactorily accounts for the sickness, is the
great change in the habits of the pupils, from a roving, active life, romping over the fields
and mountains or on the sea shore, eating their food at irregular hours, and in irregular
quantities, and often suffering from hunger, to a quiet condition within the bounds of
the Seminary enclosure, having a full and regular supply both of food and fish, without
a proportionate increase of bodily exercise. The consequence of this change is, that the
system becomes filled up with nutriment, and a plethory succeeds, which predisposes the
system to inflammatory action® ~ °

Dr. Judd felt that the location of the school was a healthy one, and that with a schedule

~which allowed the girls more exercise, all would be well. He ordered a swing for the gitls,

and Bro. Green asked the Depository to send for it some stout rope that could withstand
heavy use. Dormitory rooms were enlarged and bedding changed from the traditional
mats and ferns to bedsteads. There is no description of the sanitation; however, the
New Englanders were certainly familiar with proper outhouses and water systems, and
the girls bathed frequently and washed their clothes every week. Abundant clean wa-
ter was brought from the Wailuku River in the ancient ditch, the Kama ‘Auwai.

The “more relaxed daily routine” was instituted, four days a week:

At day-light rise and work in gardens till 6:30

63010 7:00  Morning Prayers.

7:00t0 8:00  Breakfast followed by one hour for sweeping and cleaning rooms.
giootoinoo  School time devoted to study and recitation.

1:00 to 11:30  Free time.

m:30 to 12:00  Bathing time.

4. Green, “Female Education”

12:00 100
2:00 10 4u
4:00 to 5i¢
5:00

The remaind
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CHAPTER SEVENTEEN

keeping his English school; when his health faltered and prevented him from teaching,
he turned to land work full time?

Bailey had been called into action in November 1849 by the Privy Council: Resolved
that the Minister of the Interior be authorized to request Mr. E. Bailey of Wailulu fo
survey and lay out roads in Hamakualoa, Hamdkuapoko, Makawao and Haliimaile,
and to make a general outline map of these lands to be sent to the office of the Minister
of the Interior.

Actingas an engineer, laying outand building roads and bridges, Edward was build-
ing essential infrastructure for wheeled carts. He supervised the construction of the
first bridge over the '\v\'f:liluku River, a simaple planked structure on Ma tleet Sireet, which
was considered a great improvement to the distriet. I am af road making now and shall
not get through much before the end of the year. Have got the bridge in its place tho’ if is
not all finished. Hope to have our ways essentially mended [EB to RAT, 26 November
1851} - )

For this work his labor force consisted of pa‘ahao, prisoners generally convicted of
minor offenses such as adultery, and aupuni, the required public labor provided to the
chiefs by all able-bodied men, women, and children: It was typical conscript labor: If
has been Aupuni for working on the roads this week &I and my men ail went into the
work hilt deep to the ruin of whife shirts and pants. ... Today was Aupuni [also} but most
of the people having contrived to shirk out, 1 could not work to advantage. [EB to DB,

3 November 1848} ~ 7

1n February 185t he wrote about another bridge, to his friend Rev. Richard Arm-
strong, now head of the Department of Public Instruction and in charge of selling its
extensive lands to raise money to support the schools: You must be overwhelmed with
work, and I really feel ashamed for the part I have borne, and also inclined to say “uoki”

[quit!] about the lumber. ... It is necessary that those long beams be all of one piece for
the reason that few carpenters understand puﬁ‘ing together shorter stuff into the shape
of a good solid bridge, and it would cost much more work than fo have them all in one

piece. A common splice will not do, for the reason that ﬁothing can be put under to -

support it. But they may be a little shorier and we might venture fo risk it on trial. [EB
to RAT, 22 February 1851]

Fifteen months later, when an important road, A‘alaloloa, needed to be built over
the ridge between Lahaina and the central valley near Ma‘alaca, Bailey applied to the

1. The discussion of Bailey’s work as a land agent, surveyor, and roadbuilder is based on a transcript
i the author’s collection of a talk given by David Forbes to the Maui Historical Society in 1999. ’
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FOLLOWING PAGE
. Map of Wailuku
\9.« Peck vs, ma;@\

@ﬂwp«m&axﬂ. SS&&
is distinctly visible
watering the cane
fields. Kama Auwai
crosses Valley Road
and carries Wailuku
River water behind
Bailey House and
across the gulches
toward Waikapi;

a branch runs to
Waiale pond.

2 ovﬁmﬁﬁ_ in Em,mmﬁ:ﬁm“,

the Kalani ‘Auwai on the other side of the river, one-third in the -
river itself. When there was a drought, everybody got less water.
Whoever had water rights could use as much of his water ashe
needed—as long as nobody was injured by it. =
Still the Baileys and the Wailuku Sugar Co. squabbled m@oﬁ i
the division of water; the reason, so some said, was that the Bai-
leys were seen as rivals by the larger plantation® and g very vigor-
ous effort was made to crush it, but without success, by instituting
against him the water lawsuits.” In 1873 the two plantations agreed
to arbitration by the Commissioner of Water, who added up acre-
age and assigned the water of the Kama ‘Auwai proportionately® -
But both parties appealed to the Supreme Court: that was not the
ancient way. Water division had always been by time: for a night
or a day the water in the ditch was allowed to run on one’s land
The Supreme Court agreed, and recognized the right of the Bailey
Plantation to use half the water of the Kama ‘Auwai, There was
also a question of day rights and night rights: since the EEm
zﬁﬂ fell into the habit of Swﬁm

dition &.Ecmwzﬁm aver %m.nms..mz& the Wailulcu P Emﬁmﬂo the
court agreed that taking water in the daytime mnm,cﬂumh any- "
where on the land before letting it run down through the lo was
not the ancient way but ruled that it did no injury to the citizens'
downstream, who were using the water for taro and for domestic
purposes, and it let the new method stand. Long before that day
the two plantations had been combined, and used the water of the
Wailuku River as they needed, leasing some of their water tights
to the growing town.

6. Interestingly, one of the owners of Wailuku Sugar Co., James
Robinson, had lent Bailey the money to establish his plantation. ,

7. Hawaiian Gazette, 14 December 1886 (report of the Golden
Anniversary party).

8.AH/Willfong v. Bailey/L-108,13 Haw 479 (1873).

9. Lonoaea v. Wailuku Sugar Co., o Haw. 651 (1895).




#ailuku Ahupus’a

Lonocasa vs. Wailuku Sugar Company 1893
Lonoaea claimed that Wailuku Sugar Company had unlawiully
constructed a dam in the Wailuku river which deprived him of the

water he was entitled to.

He a2lso claimed that Wailuku Sugar Company enlarged,

deepenad and tightened the dams supplyling the Kalani auwal*® Can
i

‘auwal leading from the Wailuku river). And had constructed a

L3

new and 1llegal dam to supply more water to the ‘auwal than it
waz entitled to.
That Watluku Sugar Conmpany 1llegally maintalned a flume

which tapped the Kalani 'auwai and had taken the water to kula

lands.

That Wailuku Sugar Company enlarged the Kama auwai (an auwal

leading from the Wailuku river), and by doing so has taken water

to kula lands and lands not entitled to it.
The court ruled that the dams in question were not usea for

an illegal purpose and refused to order there remcval. The court

B
(1]

cognized that the Kalani auwal and the Kama auwal were 2ach

(=

nt

1]

tled to 1/3 of the water 1n the Wailuku river. It found the
size, shape, and nuamber of dams were 1lmmat=rial sc long as
Walluku Sugar Company didn’t divert more than the proportion of

water allocated.

The court further ruled that the taking of water in times of




o
Y

abundance was permitted as long as no one was injured by the
taking.

The court ordered the removal of the flume which was taklng
water to kula lands. It was found unreasonable and illegal
because it was not clear i1f the new use was injurious to the
other owners who had water rights.

The courts declared that Wailuku Sugar Company was entitled
to water from 4 o’clock a.m. to 4 o’clock p.m. every day except
Sunday. That Lonocaea was entitled to the water from 4 olelock

p-m. to 4 o’clock a.n.

/] Yo% :

Hawaiian Commérclal and Sugar Comnpany vs. Walluku Sugar Company

Hawalian Commercial and Sugar Company sought an injunction
order against Wailuku Sugar Company to restrain 1t from
continuing certain 1llegal diversions of water from the Wailuku
ri?er. Bt the time of this trial Wailuku Sugar Company owned
3,000 acres in the central section of the Walluku ahupua’a which
included the rilver bed. Hawaiilan Commerclalland Sugar Company
owned 5,000 acres 1n the central section, a5 well as 19,500 acres
in the lower section of the Wailuku ahupua ' a, which were kulsa
lands.

The courts found that Wailuku Sugar Company was taking

water at night from the Wailuku river and diverting 1t to a

reserveoir in Waikapu. Thewv were alse found to besdivertina water
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1848

Victoria Kamamazlu received the konohiki lands in Walhe 'e.*"™ L

Princess Ruth Ke ‘elikolani received the konochiki lands of Wailuku
comnnons (lower Walluku ahupua  al.

1862

Wailuku Sugar Company organized by James Robinson & Co., Thomas
Cummins, J. Fuller and C. Brewer & Co., Ltd.

James Holbron starts cultivation of sugar at Waihe e.

James Louzada and Hilliam <Cornwell (who later married Blanch
MacFarlane) started Walkapu plantation.

1863

C. Brewer & Co., Ltd. become the agents for Wailuku Sugar Co.

Wailuku Sugar Co. leases for 25 years lands 1n the "1li o Peepi
and lands on the south side of the Wailuku river where Kamehameha
I1] had a sugar mill. '

Irrigation ditches were cut along the foot of the Wailuku (West
Maui) mountains.

J. Holbron and Benjamin Jones bulld the first mill in Waihe'e.
Christopher Lewls becomes owner of Waihe'e plantation.

1863

C. Brewer & Co., Ltd. bought 14/28 interest in Wailluku Sugar Co.
from James Robinson & Co. and Thomas Cumnins.

T4 iWailuku Sugar Company Centennial 1962 unless other wilse
indicated. ‘

1= Cyultural Reconnaisance of Hydroelectric Power ¥lant Sites
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1203

Wailuku Sugar Co. purchases the lease of a parcel of 1land in
Huelo which would intercept the route of a new ditch which H.C.&
S. was constructing. The objective was to galn a sinilar
advantage against H.C.& S. as H.C.& S. had against Wailuku Sugar
Co. CH.C.& S. owned scattered parcels of lands frem Waihe'e to
Ha'alaea and used this as leverage against Walluku Sugar Co. when
they needed to acquilre a right-of-way).

1904

H.C.& S. acgepts 53/12 of the normal water flow ef Waihe' e river,

in exchange Walluku Sugar acquires 9,673 acres. This arralgnment
was a leasge agreemnsnt.

1905

Construction of Waihe'a ditch starts. It 13 te run from the head
of Waihe e Valley to the lands at Waikapu.

1909

Tunnel 1in Waihe'e valley 1is completed which wedl deliver 10

million gallons of water per day to a lower section 1in the
Waihe e ahupua’a.

1913

The intake of the Walhe'e ditch syphon across the Walluku river
was lmproved which resulted in a 30% increase 1in water capacity.

is21

Sections of the Waihe'e and Waikapu ditches are lined with.
concrete or iron flume to reduce seepage.

Septenber 1, Waikapu ﬁgrlcultural Co. is sold to Wailuku Sugar
Co.

i924
H.C.& 5. and Wailluku Sugar Co. reached an agreement and final
settlenment of the land and water rights. This was an Exchange

Deed between the two parties which vested absolute title to land,
water rights, and rlghts-of-way located in Walhe'e, Wail'ehu, and

Wailluku. The premlises conveyed were held under and exchange
lease agreement signed in 1904.
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Core Terms

complainants, rights, river, watercourse, kalo,
flowed, diverting water, diverted, appurtenance,
easement, quantity of water, plantation, time
immemorial, conveyed, parties, irrigation, watered,
cane, riparian proprietor, prescriptive right, water
flow, premises, patches, stream, pond, water rights,
enjoyment, formerly, purposes, ditch

Case Summary

Procedural Posture

Complainants, the owners of a sugar plantation
and mill, filed an action against defendant
landowner, alleging that the landowner illegally
and wrongfully diverted the water in a river from
the plantation owners’ mill and premises. The
plantation owners sought an injunction preventing

the landowner from further diverting the river
water.

Overview

The court noted that the plantation owners and the
landowner had title to their land and were entitled
to water by immemorial usage. The court rejected
the plantation owners’ claim that they had the
vights of lord paramount of the river. The court
found that the landowner had not used more water
than he was entitled to use and that he had not
diverted the river any further than was necessary.

The court also found that the plantation owners
had diverted water for their own use. The court
denied the plantation owners’ request for an
injunction and dismissed the application. The
court held that both parties were entitled to usethe
water for any puipose that they deemed for their
interest as long as their usage did not injuriously
affect the rights of others.

Outcome

The court dismissed the plantation owners’
application for an injunction.

LexisNexis® Headnotes

Real Property Law > Encumbrances > Limited Use
Rights > General QOverview

Real Property Law > .. > Limited Use Rights >
Easements > General Overview

Real Property Law > .. > Limited Use Rights >
Easements > Appurtenant Easements

Real Property Law > .. > Easements > Easement
Creation > Express Easements

HNI An easement appurtenant to land will pass
by a grant of the land, without mention being
made of the easement or the appurtenances.

Real Property Law > Encumbrances > Limited Use
Rights > General Overview

Real Property Law > ... > Easements > Easement
Creation > Easement by Prescription

Real Property Law > ... > Limited Use Rights >
Easements > Interference With Easements
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Real Property Law > Water Rights > General
Overview

Real Property Law > Water Rights > Riparian
Rights

HN2 A sound distinction is recognized between
the right to enjoy water in its natural state, and
that which is created by artificial means. A
riparian proprietor has the right to enjoy the
benefits of a flow of water, as an incident to his
estate, and he can use the water for irrigation,
watering his cattle, and other domestic purposes,
provided he does not materially diminish the
supply of water or render useless its application
by others. A right to interfere with the natural right
to make use of water belonging to another, when
it is connected with the occupation of lands,
constitutes an easement in favor of the latter, as
the dominant estate. Such an easement may be
acquired by grant, or by adverse enjoyment so
long continued as to raise a legal presumption of
a grant.

Real Property Law > Water Rights > General
Overview

HN3 If land has a water right, it will not be
contended that the water shall be used forever for
the same crop. It may be used for any purpose,
which the owner may deem for his interest,
always taking care that any change does not affect
injuriously the rights of others. If the use is lawful
and beneficial, it must be deemed reasonable and
not an infringement of the rights of others, if it did
no actual or perceptible damage to them.

Real Property Law > Encumbrances > Adjoining
Landowners > Easements

Real Property Law > Adverse Possession > General
Overview

Real Property Law > ... > Limited Use Rights >
Easements > General Overview

Real Property Law > ... > Easements > Easement
Creation > Easement by Prescription

HN4 An adverse right to an easement cannot
grow out of a mere permissive enjoyment for any
length of time.

Civil Procedure > ... > Injunctions > Grounds for
Injunctions > General Overview

HNS5 Injunctions are not awarded by courts of
equity, for the infringement of even doubtful
rights, until they have been established at law.

Headnotes/Syllabus

Headnotes

i##i] An easement appurtenant to land will pass
by a grant of the land, without mention being
made of the easement.

A riparian proprietor has a right, as an incident to
his estate, to use the water for irrigation and
domestic purposes, provided he does not materially
diminish the supply of water or render useless its
application by others; but his riparian rights are
subject to the prescriptive rights of others.

The owner of an Ahupuaa may apply the water
belonging to it to what land he pleases, but upon
his conveyance of portions of the Ahupuaa to
several persons, each grantee, in the absence of an
additional grant of water rights to any of them,
will hold the right to all the water which the
portion of land purchased by him had enjoyed
from time immemorial; the grantee of the larger
portion of the Ahupuaa has no superior rights as
lord paramount.

A party who has acquired a prescriptive right to
use a certain quantity of water in a certain ditch
for certain purposes on a certain piece of land,
may alter the course of the ditch and use the water
for other purposes on another piece of land,
provided the changes do not affect injuriously the
rights of others.

No prescriptive right © © | can be acquired to the
overflow of water from adjacent lands, however
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long continued, where the overflow is merely by
way of drainage and not in a regular water course
or under a claim of right.

Counsel: C. C. Hamis, R. H. Stanley, I. C.
Farwell and J. W. H. Kauwahi, for petitioners.

A. F. Judd and W. C. Jones, for respondents.

Judges: In Equity. Allen, C.J1.

Opinion

1 The complainants in this bill allege that
they are the owners of a sugar plantation and mill,
situated on the Wailuku river, on the Island of
Maui, and that the said river continues its whole
course through their plantation, and has so flowed
from time immemorial, from which are two lateral
water courses, which supply water for the use of
the said mill and plantation, and which they are
entitled fully to enjoy. The complainants further
allege that their title is derived almost entirely
from the konohiki of the Ahupuaa of Wailuku,
whom they allege had the right of lord paramount
over the Wailuku river as an appurtenance to his
Ahupuaa, and they allege that the defendant has
no right of water in the said stream, except that
which was allotted by the konohiki for the use of
certain taro patches of defendant, which they

31 aver was much less than the defendant has
diverted to his use, and to

the injury of
complainants.

The complainants allege that the defendant has,
by a dam and other means, illegally and wrongfully
diverted the water of Wailuku river from their mill
and premises, which has caused great interruption
to the use of their mill and injury to their cane.
The complainants further allege that the defendant
has extended the water course, which supplied his
kealo land, so that it watered kula land of defendant
which never was and is not now entitled to water,
and thereby has diverted a large quantity of water
from

its usual course, and which from time

immemorial has had its flow to the mill and

premises of complainants. The complainants pray
that the defendant may be restrained by the
injunction of this Court from making this illegal
diversion of the water of the Wailuku river, as it
has prevented the water flowing to the mill and
premises of complainants in such regular quantities
as they are entitled to, and to their great injury.

Defendant admits title to the land in occupancy of
complainants, but denies their rights as lord
paramount of Wailuku river, and claims that he
has not used more {#*.!{ water than he is entitled
to by prescriptive right, immemorial usage, and
the law of the Kingdom; that he has not dammed
the Wailuku river any further than was necessary
to make the usual diversion of water :*#4ii inio
the Kamaauwai. He admits that he has dried up
some taro patches and transferred the water to
another portion of his cane land, which he contends
he had a legal right to do. He further alleges that
the complainants have diverted the water from
their own mill and premises by enlarging the
ancient water course called Kalaniauwai, which
had its head above the water courses which
conducted water to the mill and premises of
complainants, as well as the Kamaauwai, which
water passed to the mill and lands of defendant.

The defendant alleges that complainants diverted
this water, a large portion of which had always run
in the Wailuku river, and vsed it for the irrigation
of large quantities of cane land on the north side
of the river, which is the opposite side from the
mill and premises of 'compléainants. The issue is
substantially this, viz:

Ist. The complainants claim the rights of lord
paramount over the Wailuku river.

2nd. They allege that the defendant has wrongfully

- diverted from their mill and premises more
water than he was legally entitled to by the
Kamaauwai, to the great injury of their mill and
cane.

3rd. They allege that by the extension of the
Kamaauwai beyond its original and true terminus,
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the defendant has conveyed an undue quantity of
water -- far more than he was entitled on the
twelve acres of kalo land, called Kapohakuokauhi
-- on to his kula land beyond, and also that he has
illegally diverted this water from the kalo patches,
as the surplus had always passed over the road,
adjacent to which they were situated, and watered
complainants’ land below.

The title of the land held by both parties, the rights
and privileges of which are called in question, is
derived from the King, and from the award of the
Land Commission,-on which Royal Patents have
issued, or which are entitled to the same on
complying with the usual conditions. By the Act
passed on the 7th day of June, 1848, by the King,
in co-operation with the Nobles and
Representatives, a division of the lands of the
Kingdom was made, in which certain lands were
declared to be the |"#ni! private lands of His
Majesty Kamehameha III, tc have and to hold,
himself, his heirs, {#“#! and successors forever,
and said lands to be regulated and disposed of
according to his royal will and pleasure, and
subject only to the rights of tenants. The Ahupuaa
of Wailuku was one of these lands. It is admitted
that the water courses known as Kamaauwai,
Kalaniauwai, and the mill water course so called,
have been used from time immemorial and they
were the entire property of the King subject to the
rights of tenants. This property became by
inheritance the property of Kamehameha [V,
from whom the parties derive title to the greater
part of the lands which have been referred to in
the investigation of this case. These lands were
conveyed, with all the privileges
appurtenances annexed to them by law, in the

and

usual form of a warranty deed, and without any

peculiar grants to either.

There can be no difference of opinion that the
complainants were entitled to all the water rights
which the lands had by prescription at the date of
their title. By the deed, the water courses were
conveyed and a right to the water accustomed to

flow in them. The same principle applies to all the
lands conveyed by the King, or awarded by the
Land Commission If any of the lands were
entitled to water [**7{ by immemorial usage, this
right was included in the conveyance as an
appurtenance. HNI An easement appurtenant to
land will pass by a grant of the land, without
mention being made of the easement or the
appurtenances. But if lands had not such rights,
and no additional grant of water rights was made,
it certainly could take nothing by having been a
portion of the Ahupuaa. It appears by the deed of
the land of complainants, on the north side of the
river, that the land although comprising several
hundred acres is bounded by the river only by a
small portion of it. How far this would affect its
riparian rights, is not material in this case, for the
reason that the right which it enjoys by the
Kalaniauwai is far more than its riparian right --
all riparian proprietors have taken this conveyance,
subject to the rights of others enjoyed by
prescription. So if a riparian proprietor should
interfere with an ancient auwai, by Wh1ch other
lands had been watered from %042
immemorial, he would be liable in damages,
because this was clearly an easement for the
benefit of those lands through which the ancient
water course extended. HNV2 A sound distinction
is recognized between the right to {**&! enjoy
water in its natural state, and that which is created
by artificial means. A riparian proprietor has the
right to enjoy the benefits of a flow of water, as an
incident to his estate, and he can use the water for
irrigation, watering his cattle, and other domestic
purposes, provided he does not materially diminish
the supply of water or render useless its application
by others. Washburn, in his 2 vol. Real Property,
p. 65, says a right to interfere with the natural
right to make use of water belonging to another,
when it is connected with the occupation of lands,
consfitutes an easement in favor of the latter, as
the dominant estate. Such an easement may be
acquired by grant, or by adverse enjoyment so
long continued as to raise a legal presumption of
a grant.

time
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The complainants contend that they have the right
of lord paramount to the Wailuku river. The
grantor of a large portion of the complainants’
land had the same right as his ancestor, who was
the konohiki of this Ahupuaa, subject to the rights
of tenants, which were afterwards confirmed by
the Land Commission. These rights were certain
iaro patches and the water necessary for their
cultivation. This was a limitation to the [##9!
entire control of the river.

The grantor of complainants has conveyed portions
of this Ahupuaa to several persons. Each grantee
will hold all that has been conveyed to him, unless
it should conflict with a previous conveyance.
This includes the water courses on their lands, and
all the water which the lands had enjoyed irom
time immemorial. The deeds to defendants were
from the same source originally and conveyed
similar rights and privileges as appurtenant. So it
appears by the deeds to the complainants and
defendant, that a large part of the Ahupuaa has
been conveyed to them by the konohiki, with all
the rights and privileges appertaining. By the
evidence it appears that there are large valuable
water rights appurtenant to these lands. It is very
evident, therefore, that the complainants cannot
be lords paramount 731 over the Wailuku
river, but they have certain valuable rights of
water as an appurtenance to the land conveyed to
them, and nothing more. They cannot claim any
rights except what they have acquired by their
deeds and leases, and the defendant is in the same
category. Both are limited in their rights of water,
and there is not the slightest ground for declaring

‘14! either as lords paramount; as much reason,
as a matter of principle, in the one case as the
other. The difference consists merely in the far
greater possessions of the complainants.

The next material question is that of a diversion of
the water by the defendant to the injury of the mill
and premises of the complainants. The title of the
land on which the complainants™ mill is situated is
derived from an award of the Land Commissioners

to William Lunalilo, and by him leased to them.
As alleged, there was formerly a sugar mill at the
same place on which the mill is now situated, and
the same was erected and used by order of
Kamehameha III. That in consequence of the
extension and diversion of the water flowing
through the Kamaauwai from the Wailuku river,
the complainanis have been deprived of their
usual flow of water, so that their works have been
obliged to stop, and have been otherwise injured
in their usual business of sugar culture and
manufacture.

The Court have already declared that the
complainants are entitled to the same flow of
water in the water course to the Wailuku Plantation
Mill as has run there from time immemorial; but
after a very careful examination of the evidence,
i*#1i] I am of opinion that whatever deficiency
there may be, in comparison to former times, it is
accounted for by the fact of a diversion of water
above, by the Kalaniauwai, of far larger quantity
than ever flowed there before. Some of the
witnesses testify that there are two or three times
as much as formerly, and that it waters some four
hundred acres of cane of complainants. It may be
well to remark here that the complainants
commenced planting in 1863. It will not be
seriously contended by the complainants that they
had a right to lessen, by the Kalaniauwai, the
quantity of water in the water courses below, and
if they did, that they could claim damages from
those interested in 7564 the Kamaasuwai,
because they secured their usual flow. This
quantity they had a right to. It is very clear from
the evidence that had there been the same flow of
water in the Wailuku, below the Kalaniauwai, that
there was prior to its enlargement, that the
complainants would have had no occasion to
complain of the want of the usual flow of water in
their mill water course. This is a complete and
satisfactory account of the deficiency of water,
but, as it was caused by themselves, they cannot
with propriety complain of their neighbors,
who have rights of water in the Kamaauwai.
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From the general current of the evidence, it
appears to me most manifest that the injury which
the complainants have received, from want of the
usual flow of water to their mill, has arisen from
their own acts. They have diverted a large quantity
of water by the Kalaniauwai, which
accustomed to flow in the Wailuku river, and
which supplied the Kamaauwai and the mill water
course. There is nothing in the titles which give to
complainants any pre-eminent rights, and they are
not justified by the evidence.

My opinion is that the Kamaauwai, the
Kalaniauwai and the Wailuku Mill water courses
are each entitled to the quantity of water which
has usually flowed therein, and that the owners of
neither can rightly divert water from the other.
Their rights are based upon grants and immemorial
usage. No riparian proprietor can lessen these
rights. The owners of the lands watered by the
Kamaauwai have no right to increase the flow,
and the weight of evidence is that they have not,
and that the quantity which now flows is in
conformity to the ancient usage, and that it does
not exceed it. It is in evidence that the amount
[##13} of water varies very much in the Wailuku
river. It is subject to freshets. The head of the
Kamaauwai is usually washed away in the water,
and the bed of the river is lowered, which renders
it necessary to build up a wall so that the water
can flow into it. All the inhabitants interested in
lands watered by it have, for many years, united
for this purpose.

The complainants further allege that the defendant
has diverted and extended a lateral water course
of the Wailuku river {*4:7] and caused the water
to flow on to kula lands, which were not entitled
to water either by grant or permission of the
konohiki or by the usage and custom of the
kingdom, and that, in consequence of this
extension and diversion of the water flowing
through the Kamaauwai from the Wailuku river,
the complainants have been deprived of their user
and that they have been damaged in consequence

was

of the diversion. It is contended by the
complainants that as the defendant has the right
only to the use of the water of the Kamaauwai
ditch for the watering of twelve acres of kalo land,
the extension of the ditch on kula land and a
diversion of the water from the kalo patches to
cane was illegal, because it was originally [#*14]
appropriated for this kalo land and always used as
such, and the diversion has injured their lands in
Kalua. It is further contended that it would be
difficult, if not impossible, to admeasure the
quantity of water so that the same amount would
be conveyed on the kula land that has run on the
kalo. The Court regard this as an illiberal
construction of the prescriptive right and one
which would do infinite mischief.

In the deeds introduced by the parties, it is not set
forth for what purpose the water to which the
lands were entitled by prescription should be
used. It is very well known, however, that
originally the water was wanted mainly for the
cultivation of kalo and more recenily for cane.
HN3 If land has a water right, it will not be
contended that the water shall be used forever for
the same crop, be it kalo or cane. It may be used
for any purpose which the owner may deem for
his interest, always taking care that any change
does not affect injuriously the rights of others.

If the persons whose lands and mills are watered
by the Kamaauwai have not taken any more water
than what they have always enjoyed, the
complainants have no cause of complaint. As
Chief Justice Shaw says in the [**15] case of
the use is lawful and beneficial, it must be desmed
reasonable and not an infringement of the rights
of the plaintiffs, if it did no actual or perceptible
damage to them.” Various parties interested in the
Kamaauwai have hitherto | "n:"} mutually agreed
upon the diversion of water, and for a period the
complainants participated with them. When there
are various interests in the same flow of water, it
is desirable for the parties to agree upon a suitable
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mode and arrangement to regulate and adjust the
same, but if they are unable to agree, an
admeasurement may be made by order of Court.
This is by no means a new problem. There is no
evidence that the lands of defendant, adjacent to
his kalo lands, have any prescriptive right to
water, and although it is in evidence that Kaluapuhi
was purchased as cane land, still there is no right
of water conveyed. The Court is of opinion,
however, that the defendant had the right to use
the water of his kalo land on other lands, if in the
transfer or passage of water over his own land no
injury was done to others. He is limited to the
same quantity of water to which he was entitled
on [**[i} his kalo land by immemorial usage.

When a party has the right of water, he can use it
for any purpose, although different from the
original use, and in a different place, if the change
does not effect injuriously the rights of others.
Angel, in his valuable treatise on water courses,
has given the law and cited the authorities which
sustain it on these points. In the case of Hall vs.
Swift, 6 Scott 167. where the plaintiff had a right
to water flowing from the defendant’s land, across
a lane to his own land, and it appeared that
formerly the stream meandered down a lane
before it flowed on to the plaintiff’s land, and that
in the year 1835 the plaintiff, in order to render its
enjoyment more commodious to himself, a litile
varied the course by making a straight cut direct
from the opening under defendant’s hedge, across
the lane to his own premises, and this it was
confended negatived the right claimed; Chief
Justice Tindal, in delivering his opinion, said: “If
such an objection as this were allowed to prevail,
any right, however ancient, might be lost by the
most minute alteration; the making straight a
crooked bit of foofpath would have this result. No
authority has been cited, |7 it nor am I aware
of any principle of law or common sense, upon
which such an argument could base itself.”

¢ “In this country” (the United States), says
Angel in his valuable Treatise on Water Courses,

“the doctrine is well settled, that where a right has
been acquired by virtue of twenty years enjoyment,
to use a certain quantity of water, a change in the
mode and objects of use is justifiable; and here as
in England the only restriction is, that the
alterations made from time to time shall not be
injurious to those whose interests are involved.”

Bl Foiapee,s £ 8 a0-0 uA5 pppsilie s

“Where a right exists to use a certain quantity of
water for propelling machinery, a change may be
made not only in the mode and objects of the use
but in the place of using ii, if the quantity of water
used is not increased, and the change is not to the
prejudice of others. Thus a party had for more
than twenty years used a certain quantity of water
at a particular dam: it was held he might open his
gates and draw that quantity without using it
there, in order to use it at other works below on
the same stream. And the owner of the mill may
even {“*13{ draw a larger quantity of water
through his gates than he had been accustomed to
use, if he has lawfully provided the surplus, for
his own use, by means of a reservoir above, and
causes no injury thereby to the owner of another
mill situated upon the same dam, or to other
persons having rights in the stream.” /. 7, -

Br;zcegirc_z’.l-e v.f. Peacoci’é 10. -Jur.. 9;

In the English Court of Exchequer an action was
instituted for the diversion of water, the plaintiff
alleging in his declaration a reversionary interest
in three closes of land, to wit, three ponds filled
with water, one pond being on each of said closes,
and a right fo the flow of water info such closes
for supplying the said ponds with water. The
defendant traversed the right. It appeared in
evidence that the plaintiff had enjoyed an
immemorial right to the flow of this water into the
ancient pond in one of his closes, but that when
thirty years ago he made a new pond in each of
the three closes, and tumed the water so as to
supply them, he thenceforth disused the old pond.
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Park, B., said: “The uvse of the old pond was
discontinued only because [*668] the plaintiff
[#**19] obtained the same or greater advantage
from the use of the three new ones. He did not
thereby abandon his right, he only exercised it in
a different spot. The right alleged is a right to have
the uninterrupted flow of a certain surplus water
into a pond, and that right is equally proved,
whether it be by prescription or grant. The
declaration means no more than this. The plaintiff
has the right to the overflow of water either in one
pond or three ponds.” Hall vs Oldroyd, 14 Mees &
Welsb. 789.

In the case of Saunders vs. Newman, 1 Bamn. &
Ald. 258, the claim in the declaration was for a
mill generally. It was held that the right to the
discharge of the water was not lost by an alteration
in the dimensions of the water-wheel. “The owner,”
said Mr. Justice Abbott in that case, "is not barred
to use the water in the same precise manmner, or
apply it to the same mill; if he were that would
stop all improvement in machinery.” The same
principle applies with equal force to improvement
in agriculture. “All that the law requires,” says
Chancellor Kent, "is that the mode or manner of
using the water should not be materially varied to
the prejudice of other owners; and the proprietor
is mot | *¥2%} barred to use the water in the precise
manner, or to apply it to the same mill, for such a
construction of the would stop all
improvement in machinery. He is only not to
abuse the enjoyment to the prejudice of his
neighbors.” See Kent’s Com., 576.

rule

It is further contended by the complainants that
their lands, situated in Kalua, opposite and across
the road from the twelve acres of kalo land of
defendant, have been injured by the diversion of
water, as formerly the surplus passed from the
kalo patches into a ditch bordering on the road,
and thence flowed across on their lands, and had
done so from time immemorial. It appears in
evidence that the Kalua lands were supplied with
water from a branch of the Kamaauwai, and that

the original design of its extension was merely for
the purpose of watering the twelve acres of kalo
land. The question is whether it was such a use as
would give a prescriptive right. It is unlike the
case oi adjacent proprietors of kalo lands, when
water is supplied [*64%} from one kalo patch to
another. In this case there was no such distinction.
It is more like the cases that have been cited in
reference to the water flow from mines, where a
use for twenty |*#21| years affords no presumption
of a grant of the rights of water in perpetuity. It is
merely a right to use the water as long as it
continues to flow.

And the defendant contends that he is under no
legal obligation to keep this land forever in kalo,
to supply a drainage to the lands of complainants.
It is entirely unlike the use of a viaduct laid cut by
the konohiki, to accommodate several lands, or a
series of kalo paiches, and the flow from one to
another. In the case of Wheatley & Baugh, 25
Penn., Chief Justice Lewis says, that “to entitle a
stteam to the -consideration of the law, it is
certainly necessary that it be a water course, in the
proper sense of that term.” Washburne says in his
very valuable work on Easements and Servitudes,
378, that “the law has never gone so far as to
recognize in one man a right to convert another
man’s farm to his own use for the purpose of a
filter.” '

A man may drain his swamp, although by so
doing he may prevent the water which was
accustomed to colilect there from penetrating the
earth, and thereby finding its way into a stream
which flows to an existing mill, and thus diminish
the quantity which was usually supplied thereby.

So if the water {221 of a mill is accustomed to
overflow and spread itself upon adjacent lands,
without forming any definite channel, the owner
may stop such overflow, although he thereby
prevents its draining into a ditch through which it
finds its way into a small stream, and in that way
injuriously affects the operation of a mill thereon;
2 Washburn on Real Property. When a tract of
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land attached to an academy is purposely left
unenclosed, and an owner of adjacent land passing
over such tract for more than twenty years, such
passing is regarded as permissive and not adverse;
so that he acquires no right of way, unless he does
some act indicating a use under a claim of right.
HN4 An adverse right to an easement cannot
grow out of a mere permissive enjoyment for any
lengih of time.

[*5781 Take, for example, the case of a miner
who uses a steam engine to drain his mine, and the
water pumped up flows on the land of an adjacent
proprietor, and is then used for agricultural
purposes, it will not be contended that this is a
reason from which a grant would be presumed,
and if so, the owner of the mine would be obliged
to keep his steam engine in operation to supply
the land with water in perpetuity. Suppose, [*%23}
for example, that water runs from the spout of the
eaves of a row of houses and flows into an
adjoining yard, and is then used for domestic
purposes, it would not be contended that the
owner of the house had incurred an obligation that
his structures should always be such as to provide
for this purpose. An adverse right cannot arise
from a permissive enjoyment. There is no pretense
that this water was claimed as a matter of right. It
was merely the reception of water from the
drainage, and it certainly can create no right to
oblige the defendant and his grantees forever to
use the land for the exclusive purpose of kalo.

The counsel on both sides have made frequent
reference to the rights of riparian proprietors at
common law. The principles which govern them
have very little practical application to this case. A
riparian proprietor has a qualified property in the
soil to the thread of the stream, with all the
privileges annexed thereto by law. He has a right
to divert the water for irrigation, butit can only be
done so as not to injure other proprietors. It is
often a nice question where the right ends and the
wrong begins in the scale of admeasurement of
such diversion. If it is | *¢} made only of such

water as the complaining party could not have
used for a beneficial purpose, and made in a
reasonable manner, and for a proper purpose, an
action will not lie. If the rights of these parties
were limited to those of riparian proprietors, they
would be much less than they are. In Tyler vs.
Wilkinson, 4 Mason C.C. 397, Mr. Justice Story
says, “that the riparian proprietors have annexed
to their lands the general flow of the river, so far
as it has not been acquired by some prior and
legally operative appropriation.” In this case the
right of the parties consist in the water courses,
diverted {*¢71} from the Wailuku river, and they
are entitled to all the rights which they have
enjoyed from time immemorial.

The counsel for defendant contends that the right
of irrigation is a natural right. It is an incident to
an estate if a stream of water runs through it. This
principle does not apply to lands situated as the
defendant’s are. His claim is based exclusively on
an artificial water course which was included in
his grant as an appurtenance. The counsel would
not seriously contend that natural rights, even in
an arid country, would authorize a man to trespass
property of others, in order to
procure water for his own lands. It is very true that
irrigation early claimed the attention of the
cultivators of the soil on these islands, not only
from the fact of its being a necessity on most of
the land, but from the fact that the vegetable irom
which the national food of the country was
furnished required flowing water, and hence in all
portions of these islands the traveler will see
evidence of ancient water courses, as well as those
now in use. The water courses on this Ahupuaa
have existed from time immemorial, and were
doubtless made by the order of some ancient
King, and when the late King conveyed these
lands to the proprietors, the rights of the water
courses, in their full enjoyment, was included as
an appurtenance. While the King owned this
Ahupuaa, he had a right to apply the water to what
land he pleased, but after the water courses were
made, more especially after being in use from
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time immemorial, his conveyance of the land
would include them, the same as his conveyance
of land bordering on the Wailuku river will
include the rights of water in said river, which had
not been before granted. It is very evident that
each party has rights [*¥26] to the water courses
running through their lands, the title to which they
have shown.

The kula land of the defendant has no riparian
rights, and it does not appear by the evidence that
it has any prescriptive rights of irrigation by the
Kamaauwai. The counsel has made the allegation
that this land has a natural right to irrigation, and
that all lands have it in arid countries. There is no
doubt that the law which regulates the use of
water would be somewhat different in tropical
countries from that in a northern latitude. [#672]

In some portions of the United States advantages
are given to mills over lands, so that a mill owner
can build a dam, and overflow the land of ancther
person, and thereby convert the land to his own
use, and he is only responsible in damages. It is
true that in this Kingdom these rights of irrigation
would not probably be infringed upon in this way.
The principle cannot be carried to the extent
contended for by the counsel, for the reason that it
would be using water which is the property of
others, as well as passing it over the lands of
others, which would be a trespass.

In a final adjustment between these parties, they
may regard certain principles [*#27] as settled,
that as they hold from the same grantors, and with
similar privileges and appurtenances, and neither
having exceptional rights, each is entitled to all
the rights which his deeds give him, no more and
no less, at least so far as their rights conflict.
Kalaniauwai, Kamaauwai and the mill water
course are entitled to all the water which have
tflowed in them from time immemorial. And if at
any time there is a drought, and the water is
diminished in the Wailuku river, these auwais will
lose pro rata. The proprietors of the Kalaniauwai
have no right to divert the water of the river so

that the Kamaauwai and the mill water course will
not have their usual flow. And it is very clear that
had there been the same flow of water in the river
as there was prior to the cultivation of land on the
north side by the complainants, and the
enlargement of the Kalaniauwai, there would have
been no occasion to lessen the water in the mill
water course. It is in evidence, satisfactory to my
own mind, that those interested in the Kamaauwai
have diverted a disproportionate quantity of water,
as it flowed in the Wailuku river, from the mill
water course. But the evidence is conclusive that
the complainants [**28] have diverted a very
large quantity of water into the Kalaniauwai from
the river beyond its prescriptive rights, which,
prior to the cultivation of their planiation, supplied
the Kamaauwai and the mill water course of
complainants. And as they have caused the
deficiency in the river, they have no reason to
complain of the diversion as it is not greater than
the Kamaauwai is entitled to as a prescriptive
right. The weight of [#673] evidence is that about
an equal quantity of water flowed formerly in the
Kalaniauwai and Kamaauwai, and that far more in
the latter than formerly, but a great deal more has
flowed since the period referred to in the
Kalaniauwai.

The original purpose of these water courses was
to supply kalo patches, and the intention of the
konohiki must have been to give all the kalo lands
on this Ahupuaa rights of water at all times when
needed. Kalaniauwai has no priority of supply
over Kamaauwai and the mill water course,
because it was situated above them on the stream,
and neither has Kamaauwai superior rights to the
mill water course for the same reason; but all are
entitled to their usual flow. The weight of evidence
is that no more water flowed in the Kamaauwai
Witnesses have testified to this fact having existed
for more than twenty years; therefore complainants
have not sustained the allegations of an illegal
diversion. The defendant has not sustained his
answer on this, that his lands, called Kaluapuhi
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and Kekipi, were entitled to water, either by grant
or prescription; but I am of opinion that he had a
right to transfer the water from his kalo lands
.adjacent to these lands, if by doing so he did no
injury to other persons. The complainants have
not susiained the allegation that it has done so to
them. It is only changing the place of using the
water, and they had no right to complain if it
worked no injury to them. The defendant is not
obliged to keep the water on his kalo that it might
filter through these patches and flow over the road
on to the land of complainants below.

The change in the place of the water course on his
own land is justified on the same principles. These
changes of the ditches, or of the water, depend
upon the question whether injury is inflicted on
others. The complainants have not sustained the
allegation of injury.

These are my views of the rights of the parties. To
admeasure [*%30] the quantity of water to which
the Kamaauwai is entitled is not a difficult matter,
and for many years, at least, it is very evident that
those interested have very amicably adjusted the
same. These parties, who are very intelligent men,
can easily [*674] do it, and I trust they will in a
friendly manner. The principles which the Court
have now declared, are, in many respects, as
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important to the complainants as to the defendants.
A portion of their lands was formerly cultivated
with kalo, which is now planted with cane, and
very likely some of the water which was formerly
devoted to kalo, if not already transferred by the
extension of the ditches, so ithat it irrigates cane,
they may wish hereafter to do so. A slight change
in the course of the ditch for mill purposes, or any
other beneficial purpose, which causes ne injury
to another, is as likely to commode one as the
other. The opinion of the Court must rest upon
general principles of law and equity, and any other
opinion upon the questions raised in this case, as
it appears to me, would be as much against the
common judgment of the practical planter, as
against these principles.

HNS5 Injunctions are not awarded by Courts of
Equity, [#*31] for the infringement of even
doubtful rights, until they have been established at
law, and therefore I cannot certainly in this case
issue an injunction as prayed for. Still as there was
evidently on the minds of both parties mistaken
ideas of their rights, which were very honestly
entertained, and which this investigation will aid,
I trust, in correcting, 1 shall dismiss the application,

and each party must pay the costs incurred by the
same.



BACNTT
M n&p g -

o AL 7
“.ﬂ.&sv 5

s

Biep on & G




i , . ¥ s ‘..!\.wa../!...

L.




. Go gle

planiers monibly 1982 sprl waluks

2 e B

14 mitvs bezh 20 pizntsr manthly 1932 apnl aziluk

m o FLoeamudmy b~

THE

PLANTERY MONTHLY,

PUBLISHED BY THE

Planters’ FLabor and Supply Gompany.

VOL. 1. APRIL, 1552. NO. L

ArrroveH the suggestion of publishing a journal was generally ap-

>



Hawatizn Plzaters' Monthly,

Volume £

Tarnis af Serdee

| Rewtiinmstec T plantefy o 15&2:4pi|?\"nk‘

Soi‘gltllln p*mn rm.ny of them were neatiy"c'unatrueted and I beheve capa-i"" -

ble of doing the work the owners said they could do.

The first of March, 1868, 1 took a trip to New Bedford, and on my
way home, while in Boston, I met my old friend Dr. Wood at C.
Brewer & Co's. We took the cars that afternoon for Concord, New Ilamp-
shire. The Doctor held out some inducement to me; an offer to sell one

alf of the Koloa Plantation to whieh I consented, if terms could be made
gatisfactory. I took my leave from the Doctor in concord with the under-
standing that we should meet again in Honolulu. ‘

I returned home, sold my cattle and sheep, and left Vermont for Hono-
Ialu, where I arrived about the first of June, 1868, but I failed to meeb
Docior Wood; as I learned afterward he was kept back on account of sick-
ness. As there was some uneertainty, T accepted the management of the
Wailiku Plantation from Sherman Peck, acting for the Wailuku Sugar Co.
I took the management the first day of September, 1868. A short time
after T had moved to Waiiluku, Dr. Wood and A. H. Spencer called on
me. The Dr, said he was wady to carr;y out wha.t he had -:ugtre:sted but

The qulu{m landa wele dwlded between three plantatlon:r deuku
Sugar Co., K. Bailey, Ball and Adams, and the Wailuku river from Iao
Valley was divided in three streams or ditehes for watering the lands on
both sides, their names as follows: Kaalaneawai, K. amaawal and Maluka-
hekaawai or Kaupoli (the latter better kuown by Mill stream). The
division of water during the dry season caused much qum relling which
resulted in heavy law suits.

My experience up to that time had been in caltivating only hlgher land
with no irrigation. The lands at Wailiku are deep and alluvial soil and
favorable to good crops of cane. At that time fopuaole was the favorite
cane ak Walloku,

- 1 soon found by experience that the kopucole did not ratoon well, and
wished to muke a change and sueceeded in getting some of my fields plant-
ed with Luahaina cane, which was a success.

Planting for irrigation was new to me, I scon found that great care was
needed to plow and lay out the rows for planting; the furrows to be deep
and as near level as possible.  In 1875-76 I tried the experiment of trench-
ing before planting, striking a water level for each trench cut for placing
the sead. the cane came on well and erew a fine erov. ' My exverience of
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AR
Ma kanawai o Ka repubalila o
Hawaii, ...
e

First: The island of Molokai, to be eailed the Molokai
Distriet.

Second : The distriets of Kaanapali and Lahaina, on
Mau, and the island of Lanai, to be called the Lahaina
Distriet.

Third : That portion of the district of Wailukn lying
north of the road rouning from the Iao valley (on the
south side of the viver) to the sand hills ; thence along
the erest of the sand hills to the wmouth of the Wailuku
river, to be called the North Wailuku Distriet.

Fourth : That portion of the district of Wailuku lying
south of the North Wailuku District, and including the



CENTENNIAL

A CENTURY OF PROGRESS
IN SUGAR CANE CULTIVATION



well lands in Walkspy, known
“hikanaha Lang”

CHARLES B. WELLS: sopuint-
20 manager on Huril 5, 1893 and
sontinued for 15 yoars when H,
B. Penhallew succeedsd him on
Moy, I, 1908, He died & Cak.
land, Califoraia al the sga of 76
vears in Jdune, 1718,

1897

On March 20, several hoadred
Japanese immigrants, falling legal
requirements, were denied tThe
right to land in Hewail

A special zession of the Hawal-
fan Senate was called to ratily the
Treaty of Annexation which, on
1be Sth of September, carried umna-
nimausiy.

As of December 1, the capital of
Yailuku Sugar Company was in-
ereased to V00000, Production
for the year totalled 8461 tons of
sugar. .

Manchurion laberers avrived in
Hawail o work on planiations.

1898

Sugar productisn for the yesr
totalled €,735 tons. The Hawajian
izlands were annexed fo the United
Slates [August 12k

Three hundred and siatwfive Ga-
liciams, Awmstrians and Spandards
arrived in Hawail during the year.
Also 1D) Japanese arrived, among
them 21 women.

" SUPREME COURT DECIDED

IN WAILUKU WATER CASE

The Wailulw Water Case was heard by the Supreme Court on July 2,
1884, The decizion, filed by Chief Justice Judd ané concurred i oy Justice

Bickertom, was filed on Mzy 20, 1895,

The suit wag stavted by Mahi Lonoasea and two others agajnst the Wai-
wku Sugar Company. However, on the day of the hearing 34 other per-
sons, claiming to be interested, were made parties plaintiff and, subss-
quently, Mr. Claus Spreckels intervened as a party defendant,

The case was tried by & C. M. Boberizen a5 a speciz] Commissioner of

Private Ways and Walsr Righls,
because 5. E. Hajue, the regulsr
commissioner for Wailuky, was 2n
imteresied perzom. My, Hoberison's
decision favored the claims of the
plaintiffs,

Tha plaintifs complsined that
fhe company had unlawiully con-
stracted & dam Jn the Wallulw
river; thet it enlarged and Yght
ened the dams supplying the Ka-
lamiavwal; thet it anlarged and
deapened the Kalaniauwai; thaet it
illagally fapped sald Kalaniauwsi
by diverting & lerge amount of
water by meens of & flume; that
the eompany bas onlawislly en-
fsrged the Kamnastwai and has
taken waler beyond the amount
to which ¥ was entitied.

The Sogremes Courl rulad that
the plaintifls were entitled to seeh
amounts of water 2z they had ae
guired by prescription for their
various lands during the night from
4 pra. to 4 am., from ths large
auwais Kalzntauwai, Hamasuwai
and the Wailnke mill water cours

es) lsading frem Wailuku river;
that the Wailiky Plantation was
entitied to the waler each day ex-
cept Sunday, from 4 a.m. te 4 pam,,
the dams ta be kepi as they were
at the time, composed of lonse
stonies and dirt, and that the de-
fendant sorporativn carry out this
erder, the gosts to be divided.

Justice Frear rendered a dissent-
ing opinion. He held that the pur-
chase by the cozporation of taro
kands helding prescrintive rights 1o
waier by pight did not give it the
power {0 change such night righis
fo day righis unless nobody was
mjures thereby. He said the com-
plaint ghould be dismizsed, but the
costs shounl@ ke dividegd,

Attorneys ¥, M. Hatch and V. V.
Ashiord represented the petition.
erg; W, A, I0mney, the Walinky
Sugar Company; and P. Newmann,
Claus Spreckels.

Waikapu Village about 3he year 1895,
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Hawzali to work on sugar planta-
tons, CEH Refinery was orgamzed.
& railrosd line was insialled, ang
% 25ton steam plow arrived in Oo-
tober, Yizld for the year totalled
7828 1ons of sugar,

1907

O March 31, the papital of Wai-
jukp Bugar Company was ioereas
=g to 31500000, ‘

O May 15, the new Wailiee ditch
wag opened. This was wilnessed by
represeniatives of Wajluky Sugsr
Company and HC&ES Company, citk-
z2ns of Watluky and neighboring
towns and the BGrst parcty of Con
gressmen [rove Washinglon, wha
were vigiting 1he Isiands.

Productivn for the yesr totalled
7,427 tone of sugar, O4H Reflnory
eommenced eperations, Qur felds
were now praciically free from the
leafhopper, howsver, the Eorer
was on the ingrease. The fSrst 12
roller mill was instellad a1 QOaby
Bugar Co,

James T. Tay!&r

1908

On Movember !, Harry B, Pen-
hatlow succeedad Charles B. Walis
ag manager. i

Production for tho year fofalled
D072 tons of supar. A forest ners
ery wazs esiablished in gpropagate
trees for fuel and other plantalion
purposes, American-Camcasian Ia-
horers arrived in Hawaii.

Kahulyi Harbor breakwater was
praclically completed al privais ax-
penge,

The Waihee Diich Story
Told By Engineer Taylor

@

Tha readers may have already observed that the Waihee Ditch, which
rung e lengih of the plantation, was cpened on May IS5, 18907, Mr. James
T. Taylor, C.E, was engaged by Wailuiy Suger Company 2 chief enginzer

on Inis project

We are indebled to the Pacific Commereia] Adverliser snd its publica-
tion of June 24, 1507, which gave a deigiled ascommt of the work in eon-

nectipn with this project.

James Townsend Taylor, who was interviewed in 1907 about the Waihes

Cakal, now Pmwown as the Waihes
Diteh, had a professisnal record of

thirty years beginning July, 1877,

Hz worked in the angineering de-
pariment of the Southern Pacific
Railrgad in charge of tunnel werk
and construction, He alss worked
for the US. Government, varipus
railroad, land and irrigation com-
panies, citiés and muenicipalities.

Mz, Tayler came to Mawai in
1898 to besoma chisf engineer
of the Honolulu Sugar Co. He
afse worked for Wekahas, Wais
lua, Wahizwa, Kena, Haily and
Paia plantations, and the Xahului
Railroad Company. Mr, Tayler
also was sonsuliing engineer in
charge of the Wailuky end Ka-
huiui waderworks.

In 1808, My, Taylor was engaged
%o construct the Waihes Diteh. This
winid provide irrigation water for
new land for the cultivation of sug-
ar ease; second, for a permanent
supply of water for tha care lands
aiready wuder cultivalion; third,
the ditch would eonvey ihe fraghet
waters of the Wathee Valley to
storage reservgirs whers # would
bie censerved for irrigation purpos-
&g, thus augmenting the mormal
waler supply derived from the
Wailice, Waleha, Tao and Waikepn
sireams.

The division damw: and head works
of the eapal were lecated just be-
low the famous Alizle Falls, in
Waihee Valley, at an clevation of
643.5 feel above sealovel and 2%
mileg up the valley.

Thers wera 22 tunnels, from
the head warks in Walthee Valley
to Fuuhelz Haserveir, 2t the low
er eng of the ecanal, The fotal
length wax 14,539 fest. There
veare ales 39 fumes, lolsiling
2764 feet in lenghh. Open difch
totatled 35.54% feel, and pipe,
1,253 feef. The grand total zame
te 19.62 miles.

ATl of the {unnels wers cut to 3

28

trite Mme snd uniform grade of 25
per ztabion of 100 fest, ovr 220
feat per miie,

The cutting of the tunnels was
all donz by Jepanese labor, 1Ge
comtraci priegs ranging from &5
cents by 3590 per fool. depending
et ke matenial cuf, the lovatinn
aitdl the lempth of the tonnel

The formation in the lang lawn-
nels was principally of Izva sock,
of alternste siraia of 22 and pahoe.
hoe.

The epen dileh varied in cross
section and grades to comply with
the conditions of seil and zapacity.

The steel pipeline crossing the
famous Iao Stream was 1,253 fest
in length and ihres feet inside dia.
meter,

The capacily of the dilch was
45,480,000 gallons in 24 howrs,

Consirection of the ranal was be-
gus: i March, 1905, and completed
e Jure, 1567,

The sonstruction of the canal
veas the vescl of an exchange of
iand and walter righis ¢ the part
of Wailuke Supar Company and
the Hawailan Commercial and
Bugar Compeny, in seMlement of
tha litigation going on for many
years aver the rights to the wa-
fer of ¥he lzo Sirasm,

Water in the ditch from Walhes
wah owned both by Wallvin Sugar
Co. and HOCEE Co, 7712 and 5712,
ragpectivaly.

Wailukw Sugar Company aoquir.
ed, in exchange, & lacge ares of
land of extromely ferlile sail, which
doubled is ares of cane lapd,

The cost of the new Waihee Og-
eal was about §180,000

The water was terned into the
new cagtal on the 15th day of May,
1807, in the presence of the repre-
zentalives of 1ke plantalions, mier-
ested persons i Wailuka  and
neighboring communities and a
number of visiting Congresamnen.
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218 WATER RESOURCES OF HAWAIL

IAQ STREAM BASIN.

GENERAL FEATURES

Tao besin is situated on the eastern slope of West Maui, south of

Waichu basin and north of Waikapu basin. It is a deep basm with

almost vertical walls which widen out toward the upper end to form
a sort of amphitheater tableland lying about 4,000 feet below the
summit of Puu Kukui, the highest peint on West Maui. Xao Valley
i3 the most striling topographic feature in West Maui, and is fre-
quently deseribed as the Yosemite of Maui. (See PL V.{II 4.)

The basin is 7 or 8 miles long, about 2 miles wide, and has an ares
of approximately 15 square miles. The upper part is contiguous to
Waihee basin on the north, Kahoma, Kauula, and Laniupoko on the
west, and Olowalu on the south.

The main stream has several fributaries or branches. It derives
- water also from several development tunnels which have been driven
in the upper part of the basin.

Water is diverted from Iao Stream through several ditches on each
side at various levels.

|
1

T
t

Gaging stations have been established on the main stream above -

all diversions-and on Maniania dltch whlch is the largest diversion
from the stream.

JAQ STEEAM NEAR WAILUHDU, MAUIL

A gaging station was established on Tao Stream at a point 2.9 miles
above Wailuku, May -7, 1910. The 3tation is below the two main
-branches of tha stream a.nd above the intake of the highest diteh at
an elevation of 810 feet.

A Friez weekly clock register is used to obtain gage hmghta indi-
vidual readings being made by a chain gage attached to the clock
register house.

Measurements are made from & cable or by wading at low sta,gesq :

Orchmmly the stream is 25 to 40 feet wide and the total range id
stage is 6 or 7 feeh.

The discharge at this point gives the total flow above all diversions.
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218 WATER RESOURBCES OF HAWAIL

IAQ STEEAM BASIN.

GENERATY, FEATURES,

Iao besin is situated on the eastern slope of West Maui, south of
Whaiehu basin and north of Waikapu basin. It is a deep basin with
almost vertical walls which widen out toward the upper end to form
& sort of amphitheater tableland lying about 4,000 feet below the .
summit of Puu Kukui, the highest point on West Maui. Iao Valley !
is the most striking topographic feature in West Maui, and is fre-
quently described as the Yosemite of Maui. (See PL. VIII, 4.)

The basin is 7 or 8 miles long, about 2 miles wide, and has an ares
of approximately 15 square miles. The upper part is contiguous to
Waihes basin on the north, Kahoma, Kauuls, and Laniupoke on the
west, and Olowalu on the south.

The main stream has several tributaries or branches. It derives
water also from several development tunnels which have been driven
in the upper part of the basin.

Water is diverted from Iao Stream through several ditches on each
side af various levels.

Gaging stations have been established on the main stream above -
all diversions and on Manisnia ditch, which is the largeat diversion
from the stream.

TAD STRBEAY NRAR WAILUET, HAUIL

A gaging station was established on Tao Stream at a point 2.9 miles
above Wailuku, May 7, 1910. The 3tation iz below the two main
‘branches of the stream and above the intake of the highest ditch at
an elevation of 810 feet. .

A Friez weekly clock register is used to obtain gage heights, indi-
vidual readings being made by a chain gage attached to the clock
register house,

Measurements are made from & cable or by wading at low stages
Ordinarily the stream iz 25 to 40 feet wide and the total range irf
stage s 6 or 7 feet.

The discharge at this point gives the total flow above all diversions.



‘ntitled Document

Ma Wai Kaulana -Words & music by Alice Namakelua

Click Title to Access Melody

“Ike ana i ka nani "o Maui
I Kepaniwai o "lao

" Ke kokolo a ka uwahi o Kula
Me he uhiwai ala no ka uka

Hui:

Ka apuni “oe a puni o Maui

E “ike 1 na wai “eha

O Waikapi, o Wailuku, o Waiehu
Kaulana na wai “ehi

He “inikiniki mailie

O Waihe' e i ka makani Kilio opu
O néa wai kaulana “ia a0 ku'u “4ina
O né wai kaulana “ia a’o ku'u "aina

A luna a*o Haleakala

“lke ia e ka nani kamaha o
“Alawa aku “oe 1 ka nani
Ka nani o ke kukuna o ka la

Eia iho ho'i ia nani

O ka nani o ka pua li'ula
He pua méika'ika'i mau ia
E ka nui ma ke lehulehu

Kaulana na pua like “ole
"A’ohe no a’e like aku

Me ka nani o ka pua roselani
O ka wehi a’o ku'u “4ina

http:/ fwww.huapala.org/NA/MNa_Wai_Kaulana.html

. 8/8/13 1:53 PM
z

Seeing the beauty of Maui
Kepaniwai at [ao

The drifiting of the dust of Kula
Like fog, there in the uplands

Chorus

You travel around Maui

And see the four streams

Waikapii, Wailuki,Waiehu

Famous are the four streams

Gently piercing is

Waihe e by the wind Kilio opu
These are the famous streams of my
land

These are the famous streams of my
land

Above Haleakala

See the wondrous beauty

If you glance over there, you will see
The beautiful rays of the sun

Here is the beauty

A mirage of flowers

Stroll between the flowers
Multitudes, growing in profusion

Flowers so famous, like no other
Yes, none can compare to

The beauty of the rose

They adorn my land

Page 1 of 2



intitled Document 8/8/13 1:53 PM

Source: "Aunty Alice Namakelua’s Lifetime Hawaiian Compositions" - Composed 9 May
1948, for the Kamehameha Day Parade Maui float. This was Alice Namakelua's 3rd
composition and praises the four famous streams of West Maui and other well known
features of that island. Verse 1, stanza 2, Kepaniwai was the stream that was clogged with
bodies after the great battle between Kalani" 6pu’u and Kahekili. “[ao Valley was the sacred
burial grounds of the ali’i. Verse 2, stanza 1, Haleakal is the volcano and highest point on
Maui. Chorus, the four famous streams are: Waikap( (water of the conch), Wailuku (water
of destruction), Waiehu (water spray), Waihe e (squid liquid). Kilio opu is the name of a
Waithe e wind. Translated by Kanani Kamai. Copyright 1973, Heinz-Guenther Gerhard
Pink.Music clip by Gippy Cooke

http:/ fwww . huapala.org/NA/Na_Wai_Kaulana.html Page 2 of 2
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(Thrum, 1894)

Iac Needle (Puu Kane}, an erosicnal remnant of the
wailuku range, is compased of basalt cut with dikes and rises
1200 fzet from the floor of the Valley to an elevation of
2250 feet. (Stearns, 1966, p. 157) The nearly circular
valley, an old caldera of the West Maui Range, is tapped by
the Wailuku River and has become enlarged by ercsion. Beyond
w:m,zmmmwm. the ¢muwmw becomes considerably narrower and there
is an elliptical depression the bottom of arwmr is below sea
level. The mean monthly rainfall in the Valley at an eleva-
tion of 1720 feet is 161.95 inches, mHﬂzocm: nﬂmnMvWﬂmdwm: is
highest on Mt. Kukui. (Stearns, 1966. p. 30) The trade winds
brirg the moisture in from the nerth-east against the peaks,
monmmmcmnnHM‘ the mountain sides and gulches on the south side
get less rain and are more barran than those on the north.
Wild cattle and pigs at one time lived in the wetter and more
overgrown sections while wiid goats flourished in the more

barren cliffs. (Childs, 1925).

Kukui, lehan and eucalyptus trees abound in the valley and
although w:o&m is H»nﬁwm nommmm grown at the present time, a
considerahle ampunt of it was raised in the past in the valley
and Mwmwmmm.u crocps a year. Many of the indigenous birds have
disappearcd frox the valley such as the ao, iiwi, o'u, amakihi,
apapani and amao. (Field 1842} In the swamp or beg at the
foot of Mt. Kukui grew a close relative of the Silver Sword

plant which is found on Haleakala.

An account by Chester Lyman in 1846 reports t
part of the neck of the island (the isthmus) is "en4izelw
destitute of vegetation but within 2 to 3 miles of Wailuku it
is covered with a fine grassy carpet". The Valley itsel?, as

described by Mr. Lyvman that same year, is “"everywhore Full ol
the remains of old taro patches no longer used, as is als2 the
whole plain for mm<mﬂmw miles about Eme:rc showing that the
population must have been vastly denser than at the pressut.

Cheever ({1851) also states that

and vega of Wailuku you sec numerous
{or cultivated lots and divisions of
how much more extensive formerly was
is fine and deep with an appearance of red ochre. It contains
from 30-40% red anMm of iran. (Geol., Survey, Dept. of Intor.
1883) It appears from all accounts and photographs that

the vegetation in the Valley, particularly along many cof the

ridges, has always been densc (at least as far back as the can?

19th. century) it has become even morc denze
Directly behind Iao Needle, to the wast, is a tahleland

referred to as Ka'ala-helu. Through this tableland runs

Kinihapai Stream and a branch of Poohaheahoa [ or
Stream. It was reported te me that the Lokelani rese at ono
time Flourished here. This is a Hawaiian rose with potbsz
rimmed in white and having a red center. It was chviously
cultivated by those people living in the tableland.  Thir

Alse crew alon

arex is unir Liated now.




2 6
that she climbed the heights of Iao Needle and dached herself
into the valley below, turning the waters pf the stream red

with her blocd. (Field, 1942) .

HISTORY

The most mwﬂnnmwmmzﬁ event that occcured at Tac Valley,
which has been well dccumented, was the battle of Kepaniwai.

In quo. Nmamywﬂmdm I landed with a large army on Maui in a fleet
so large it is said that the canoes covered the whole landing
area from Keonecio to Olowalu without a space wﬂﬁmhdobwum.
{Fernander Collection, Vol. V. Part 2,.p. 470} This was
Nmﬂmrmﬁomm.m second mwwmaﬂﬂ to take control of Maui from the
ruling chief, Kzhekili, who, accordirg to many accounts, might
very well have Umma.xmaﬁ:mam:m_m father. Kahekili was mﬁvuowmm
to have said of Xamehameha, "O kuu keiki ia, a'ole kanaka e ac

c hakaka e like me ia." (That is my c¢hild, nd other fights like
he) . ﬂevﬁﬂmwosh 1936. p- wcg. The two opposing forces met at
Waikapu, where the army from Hawaii had wmw#mnmm at the blowing
of ‘the conch shall (Waikapu amWSW "water of the conch"). The
Imﬁw.mmam was led by wawwwrmﬂﬂwm who was the son of the ruling
chief, Kahekili. Accompanying Kamehameha's forces were Jchn
Young and Issac Davis who had brought withThim a cannon which
was placed mm Kagelegwele'wa. It was the first battle in

Hawaii at which gun powder was cmmm. Kamakau's (1961 ed. p. 148)
account of the battle Hﬂﬂﬂﬂnm that there was a great slaughter

but no important chisfs were killed. "The womzn and children

and aged had been sent out of harm's wav, up ‘the stesg
mountain sides of Tao Valley. The wives and mothers looked

down 'into the valley, until then the peaceful burial place of

the kings, upon the slaughter of their husbands and sons.

{Alexander, undated msc.) It is generally thought that the

"

stream, Wailuku, meaning "Water of Destruction” derives its

B e

name from the battle at Izo, but there is a strong possibility

that it was named this before 1790 and refers to the floeding
zwncmm of the stream. =

The battle at Iao Valley, is known also as the Battle
of Kepaniwai NMWcmwwam the water), Kauau-Pali (battle of the
preeipice) or Ka'uwau i ka Pali Amoummwrwsm of the cliffs).
The last name refers to the frantic efforts of Kalanikapule's

men to climb up the stzen sides of the valley to escape the
forces from Hawaii. One of the stories told mm the battle
concerns a sub-chief, Xepiiaira. He had uwx varlike sons ard
a beautiful davghter, Kaleilehua. The seons were trained by
their father in spear-throwing, boxing, wrestling and other
manly sports. The daughter was to be married socon to a close
friend of her brothers. During the battle, Kepiiaina placed
his six sons plus his daughter's betrothed at the entrance te
the valley while he arnd others climbed the mountains te Waikap
hid, ard prepared to threw >Sculders down on the advancing

enemy. His sons fought well but died in bakttle, their boadies

danming the waters cf tha stream. His cdaughter's futurc

he vallevy to ¥aleilzhua who had climbed

hushard fled un into t

:
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broad valley bottoms and flatlands between the mountains and the sea whit
taken all together, represent the most extensive wet-taro area on Oahu.-
taro lands were irrigated from both streams and springs. Along the -shos
thereabouts were also some very large salt-water fishponds. This whole res
must have supported a densé population, but so far as is known it was
noted traditionally or historically as a seat of political power. ;

The area that included what is now Kane‘ohe and Kailua, \Vthh
rich in fishponds and tillable lands, was the seat of the ruling ch"efs
Ko'olaupoko (Short Ko‘olau) which was the southern portion of the WS
ward coast ‘

MAUI

On Maui there were five centers of population. Kahakuloa was a
area on the northwest coast of West Maui, a valley intensively cultiva
© wet taro. The second was the southeast and east part of West Maui
four deep valley streams watered four areas of taro land spreadmg
to seaward: the Four Waters (Na-wai-" eha) famed in song and st
Waihe'e, Waiehu, Wailuku, and Waikapu. Here sugar cane has take&
the former taro lands.

On the southwest coast of West Maui, beginning at Olowalu;; a.ud
tinuing through Launiupoko, Laupakanui, Waine‘e, and Lahaina and
the small terraced valleys of Honokawai and Honokahau, were “zare
-irrigated from streams out of the West Maui mountains. Lahauia,
by excellent fishing grounds, was the primary seat of the chiefs of West

On the south coast of East Maui, from Kula to ‘Ulupalakua, a
dry and lava-strewn country, Makena and Ke‘oneo‘o were notal

On the northeast flank of the great volcanic dome of Haleakala
roughly opposite the more sheltered shore line of Makena, the two :
areas of Keanae and Wailua-nui comprise the fourth of the
centers and the chief center on this rugged eastern coast. It suppo
sive and extensive wet-taro cultivation. Further eastward and sos
along this windward coast line is the district of Hana, the ﬁfthf‘ reax:
It is a region famous in legend and history, although it was supports
by fields of mulched (dry) taro cultivation and sweet potato, the so
stream-valley called Wailua being almost the only area of wet t y
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Na WarErma (“THe Four StrEaMs”)

The old ‘okana (land division) named Na Wai Eha (No Wai Eha
“The Four Streams”) comprised the four great valleys which cut far bacl
the slopes of West Maui and drain the eastward watershed of Pu‘u Kuk
the ridges radiating northeastward, eastward, and southeastward from
of the great valleys, Waihe’e and Waiehu, open toward the ocean am
streams empty into it. Wailuku is partly landbound, but its stream flo
Kahului Bay, which has been eroded by the ocean out of what was f
the stream mouth. Waikapu is landbound. The waters of its great strea
utilized for irrigating a great acreage of sugar cane, formerly was «
into lo' and its overflow was dissipated on the dry plains of the broad
between West and Fast Maui. ’

Waihe'e is the northernmost of “The Four Streams” of the
District. From Waihe‘e to Wailuku Valley, in ancient times was the
continuous area of wet-taro cultivation in the islands. In 1934 the north
and southern slopes and the mouth of Waihe'e Valley were well cul
_about a third of the old patches being used as commercial plantation
- worked by Hawaiians, some by Japanese, some by Portuguese. Waih
Kahakuloa, takes its name from a historic lo%. This patch, named
formerly belonged to the ali% and is a large patch near the sea.

An elderly kama‘ving, William Kahalekai, told us that there are n
abandoned terraces at Eleile, far up in the valley beyond the end of ¢
and above the new reservoir. He said that in ancient times the terrac
more or less continuous in a belt between the sand dunes and the
irrigation ditch. That section is now mostly under sugar cane, wh
obliterated the terrace lines, although the cane fields were iIn mam
* broken by kuleana still held by Hawaiians who had preserved the ol
In many of these isolated plots taro was still grown by Hawaiians or J;
and a number of the terraces, dry or irrigated by little ditches, were
enterprising Japanese for growing vegetables : lettuce, beans, onions, e
and some Japanese and Chinese taro. The old terraces are satisfac
truck farming except in a wet season, when they do not drain.

These terraces, interspersed through the cane fields, were numergus
tween Waihe'e Valley and Waihe'e town. South of the town, the can
were continuous on the lower slopes all the way to Waiehu.

There was a heigz named Pu‘ukuma (kume means gatdening)
Waiehu side of the ridge between Waihe'e and. Waiehu, which was b
the A1t Nui Kalanikupule “for the welfare of the people and the land
and Lono were the principal gods (which indicates that this was
of shrine called a Heiax koo wluuln ‘@i, Shrine-to-cause-increased-gr
food) (Stokes, 1922, pp. 125-126).

Waiehu is the second valley of the famous Na Wai Eha of western




