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Small Business Regulatory Review Board
MINUTES OF REGULAR MEETING 


June 17, 2009
Conference Room 410 - No. 1 Capitol Building, Honolulu, HI
	MEMBERS PRESENT:

	· Lynne Woods

· Sharon L. Pang
· Michael Yee

· Dorvin Leis

· Richard Schnitzler

· Charles Au
· Peter Yukimura
· Bruce Bucky

· David S. De Luz, Jr.




I. CALL TO ORDER:  Chair Woods called the meeting to order at 10:30 a.m., with a quorum present.     
STAFF:         DBEDT                            Office of the Attorney General

	Dori Palcovich


	Margaret Ahn


WORKING LUNCH AS THE MEETING PROGRESSED
II. APPROVAL OF MAY 20, 2009 MINUTES
Mr. Yukimura recommended that the May 20, 2009 minutes be approved as presented, Mr. Au seconded, and the Board members unanimously agreed.   
III. OLD BUSINESS
A. Review and discussion of post public hearing statement of HAR Chapter 11-54, Water Quality Standards” (DOH) – Vice Chair Yee indicated that the post public hearing statement reflects no business impact and recommended that the rules proceed to the Governor for adoption, Mr. Schnitzler seconded, and the Board members unanimously agreed.      
B. Review and discussion of post public hearing statement of the Repeal of HAR Chapter 11-55-38, “Historic and Burial Sites Review” (DOH) – Second Vice Chair Yee indicated that the post public hearing statement reflects the repeal of HAR 11-55-38, “Historic and Burial Sites Review.”  He noted there is no business impact, and recommended that the rule changes proceed to the Governor for adoption, Mr. Au seconded, and the Board members unanimously agreed. 
C. Review and discussion of adoption of Chapter 10-102, “Rules of Practice and Procedure for Commercial Ocean Recreational Activity Permits” (Maui County) – Chair Woods reminded the members that Ms. Tamara Horcajo, Director of Maui County Department of Parks and Recreation, came to this Board in March of 2008 with a proposed set of draft rules.  Since then, additional amendments to the proposed rules were drafted and will be heard at a public hearing scheduled for June 26th in Maui.  Chair Woods contacted a number of Maui companies that will be impacted by these rules.  Much discussion ensued with the following issues earmarked to be included in a memorandum to the Mayor of Maui:
· Recordkeeping – The requirement that records be kept for all clients in a spreadsheet format, with submission of those records to the County, is above and beyond necessity.  While it is not uncommon that a permit application will request a year-end financial statement, this requirement asks for an additional recordkeeping system and requires information that is not relevant to any requirements of government.  Therefore, there appears to be no reason why the businesses need to maintain these spreadsheets.

· Ratios – Board members expressed concern for the rules mandating that companies can only have a limited amount of permits and for specific beaches; the assignment of parking stalls should coordinate with the number of permits.  The first-come first-served process always causes disputes as demonstrated by the need for permits and the neighborhoods closest to the beaches involved will be inundated with parked vans for passengers and equipment.  The members would like more thought put into the assigned parking stall rule.
· Environment Class – The members understand the benefits of a required environment and cultural curriculum for activity providers.  However, to date, no such curriculum has been developed.  The Board members suggested that permits be granted expeditiously until the program is developed, and that the curriculum be developed and offered as soon as possible if it is to be a requirement of the permit.

· Non-transferability of Permits – It was suggested that permits be issued in the business’ name and not the owner’s or applicant’s name.  Although accustomed to restrictions on transferring permits during sales because permits are not considered an asset of the company, the members suggested that the rules take into account that many of the businesses are family-owned.  Thus, if the permit fee is designated to an individual, and the business closes upon death or serious injury of that individual, it would deprive the family of an income resulting from a family tragedy.

· Appeal Process – The members believe there is a need for a mechanism of an appeal process in the rules.  To leave the sole discretion of a fine or termination of a permit in the hands of upcoming unknown directors without the mechanism of an appeal process is unacceptable.  On this topic, the members recommended that a copy of the Small Business Bill of Rights be sent to Mayor Tavares and Director Horcajo.
After much discussion, Chair Woods recommended that a memorandum be sent to Maui Mayor Tavares and a copy sent to Director Tamara Horcajo with the Small Business Bill of Rights attached, outlining this Board’s issues and concerns in regards to the proposed rules before the public hearing, with a draft sent to the members for review prior to it going out, Mr. Leis seconded, and the Board members unanimously agreed.  Before the memorandum is sent to the Mayor and the Director, Mr. Au requested a copy of the Maui County Code that makes reference to permits regarding timing, penalties, enforcement, etc.; this will be distributed to the members by Ms. Palcovich.  Chair Woods added that the memorandum mentioned congratulating the County of Maui for coming to this Board for rule review and to acknowledge that while there needs the be some control of recreational activity on the Maui beaches, there also needs to be a reasonable process to the regulations.     
D. Review and discussion of Title 16, Office of Consumer Protection rules and follow-up of April 30, 2009 correspondence regarding IOND University – Chair Woods stated that Ms. Palcovich informed Mr. Nakano, Vice-Chancellor of IOND University, that a trip to Hawaii from Japan with the expectation that this Board may be able to stop or change the litigation process with the State of Hawaii was incorrect.  Chair Woods also stated that Mr. Nakano denies receiving any form of notification or warning from the Office of Consumer Protection (OCP) relaying that IOND was wrong in establishing a university in Hawaii.  After much discussion, Mr. Au recommended that correspondence be sent to Mr. Nakano indicating that this Board is unable to assist Mr. Nakano in IOND’s current legal proceeding, and reiterate that this Board is again requesting a copy of any and all correspondence regarding notice to IOND from OCP in order for this Board to understand OCP’s handling of the process, Mr. De Luz, Jr., seconded, and the Board members unanimously agreed.  This item will be placed on the Board’s next agenda.
E. Review of May 20, 2009 memorandum from Dr. Kenny Fink, Department of Human Services’ Med-QUEST Division regarding the status of QUEST Expanded Access Program – Vice Chair Pang stated that because funds have been cut on specific QUEST programs due to the economy, there is a “hold” on the QUEST Expanded Access (QExA) program.  Ms. Aileen Befitel, Health Coverage Supervisor at DHS’s Med-QUEST Division, confirmed that benefits will be cut for adults, however, pregnant women and children will continue to receive QUEST benefits.  Chair Woods stated that it appears that the issues this Board had were addressed in Dr. Fink’s May 20, 2009 correspondence.  Mr. De Luz, Jr., concurred, and indicated that it was also important for DHS to understand the quality control aspects of the QExA program from the perspective of the clients and the patients, and suggested that DHS perform a cost benefit analysis.  Specifically, he noted that DHS should be aware of the quality of care given by the providers, if the providers perceive the program to be delivered as intended, and whether or not the patients perceive that they are receiving quality care.  Vice Chair Pang recommended that a letter be sent to Dr. Fink requesting that he provide this Board some indication of the quality control of the program and a cost benefit analysis as discussed by Mr. De Luz, Jr., who seconded, the motion with the Board members unanimously agreeing.   
F. Legislative Update:  Ms. Ahn stated that the Governor’s list of bills with intent to veto is coming out June 29th where she has until July 14th to veto.  
i. SB387 SD1 HD1 CD2 “Relating to the State Budget” 
· Chair Woods noted that because this budget bill has not been signed, no one knows the status of the final result.   
ii. HB200 HD1 SD1 CD1“Relating to the State Budget”
· This bill statutorily transfers the Board to DCCA; there has been no action, as of yet, on this bill.    
iii. HB952 HD1 SD2 CD1“Relating to Labor” 
· This bill was sent to the Governor on May 8th, with no action taken, to date.  Chair Woods noted that because Ms. Palcovich is denied access to this Board’s website, she was unable to send out a RegAlert as requested at last month’s meeting.  She will contact the appropriate DBEDT division for permission to utilize the Board’s website.  In the meantime, if access is continued to be denied, Ms. Palcovich will submit the RegAlert by postal mail.  
iv. HB814 HD2 SD2 CD1 “Relating to Nurse Aides” 

· This bill was signed into law under Act 108, on June 10, 2009.
IV. NEW BUSINESS 
A. Review and discussion of amendments to HAR Chapter 11-453, “Hawaii Emergency Plan – Community Right-to-Know” (DOH) – Ms. Sharon Leonida from DOH’s Hazardous Evaluation and Emergency Response Division, explained that the purpose of the rules is to implement the Hawaii Emergency Planning and Community-Right-to-Know Act (HEPCRA), which administers and enforces the reporting requirements of Title III of the Superfund Amendments and Reauthorization Act of 1986.  The rules regulate emergency planning notification, material safety data sheets, chemicals, lists, emergency and hazardous chemical inventory forms, and toxic chemical release forms.  The rules will supplement the federal statute and regulations in the interest of protecting the health and safety of the citizens of Hawaii.  Under the proposed rules, DOH is charged with implementing hazardous chemical inventory reporting (Tier I and II reporting).  Focus groups were created to assist with the promulgation of the amended rules.  
It was noted that the implementation of toxic release inventory reporting under federal EPCRA and HEPCRA has been the responsibility of the United States and is not changed by the proposed rules.  After a series of questions and answers, Second Vice Chair Yee recommended that the proposed rules proceed to public hearing and that notice of the public hearing is given to the transportation industry associations, Mr. Leis seconded, and the Board members unanimously agreed.  Mr. Schintzler indicated that there are a lot of stakeholders (i.e., agricultural and very small and very large businesses) with regards to the rules in addition to transportation businesses.  Mr. Schnitzler recommended that this rule be sent out as a RegAlert, Vice Chair Pang seconded and the Board members unanimously agreed.  The RegAlert will indicate that a public hearing will be forthcoming; Chair Woods requested from DOH that this Board be alerted to when the public hearing has been scheduled so the RegAlert partners will be kept apprised of the process. 
B. Review and discussion of proposed HAR Chapter 3-180, “State Building Code” HAR Chapter 3-181, “State Energy Conservation Code,” HAR Chapter 3-182, “State Electrical Code,” and HAR Chapter 3-183, “State Plumbing Code (DAGS)  –  Mr. Kerry Yoneshige, Business Management Officer at DAGS, provided background on these rules.  He indicated that the proposed rules create state building codes and three other codes, which are based on model national building codes, but are amended to address situations specific to Hawaii and required by Act 82, SLH 2007.  The other three codes are the state energy conservation code, state electrical code and state plumbing code.  The rules are expected to provide timely implementation of current building codes and consistency with the County building codes.  It was noted that county building codes are currently on different versions.  The results expected by instituting the proposed rules will be a greater compliance with current standardized building codes in all the Counties and state agencies.  Mr. Leis stated that the rules are very positive for this State as they have been needed for many years.  The rules are good for the contractors, the bonding companies, the financial institutions, etc.; however, it will cost much more money.  After a series of questions and answers ensued, Mr. De Luz, Jr., recommended that the proposed rules proceed to public hearing with the notation that the rules include provisions for exceptions (i.e., grandfathering provisions), specifically for older buildings, Mr. Leis seconded, and the Board unanimously agreed.
C. Review and discussion of amendments to HAR Chapter 17-1737, “Scope and Contents of the Fee for Service Medical Assistance Program” (DHS) – Ms. Aileen Befitel, Health Supervisor from DHS’s Med-QUEST Division, stated the proposed rules reflect a reduction in the State’s budget deficit; specifically, the amendments delete dental service coverage for individuals under the age of twenty-one.  The rules, however, add coverage for individuals aged twenty-one and older for emergency dental care only.  This includes relief of dental pain, elimination of infection, and treatment of acute injuries to the teeth or supporting structures of the orofacial complex.  Dental services for children will not be changed in any way.  The small businesses that will be impacted are the dentists, which will result in a reduction in their services, or $2.1 million; there are approximately 329 dentists statewide that will be affected.  Upon review, Vice Chair Pang recommended that the proposed rule amendments proceed to public hearing, Mr. Au seconded, and the Board members unanimously agreed.  
D. Review and discussion of amendments to Chapter 1, “General Provisions,” and Chapter 9, “Appeals from Actions of the Planning Director,” and the addition of Chapter 6A, “Nonconforming Use of Certificate Appeals” (Kauai County) – Messrs. Imaikalani Aui, Deputy Planning Director, and Michael Dahilig, Deputy County Attorney, explained the amendments to the rules and the proposed procedures of the County of the Kauai Planning Commission.  These changes are in accordance with recent ordinances, which create processes for entertaining appeals of the Director’s decisions regarding non-conforming use certificates issued to transient vacation rentals outside of the visitor destination area(s).  The amendments also establish Chapter 6A, standards for transient vacation rentals regarding the loss of quiet enjoyment or transgressions of visitor industry standards’ “rules of occupancy.”  Mr. Yukimura noted that the rule amendments are clear-cut and strike a balance; even if one owns a vacation rental in a non-visitor destination area, their neighborhood is expected to stay status quo as a residential neighborhood.  After a series of questions, Mr. Yukimura recommended that the proposed rules proceed to public hearing, Mr. Au seconded, and the Board members unanimously agreed.  Chair Woods indicated to Messrs. Aui and Dahilig that there was no need to fly back to Honolulu after public hearing, but the Board would like to receive a post public hearing statement with information regarding the public hearing.       
E. Voting of Board Officers for Fiscal 2010 – Chair Woods explained that it is time again to vote for Board officers with terms beginning on July 1, 2009 through June 30, 2010; there is typically a Chair, a Vice Chair and a Second Vice Chair.  Mr. Au recommended that Ms. Woods be nominated as Chairperson of this Board, Vice Chair Pang seconded, and the Board members unanimously agreed.  Chair Woods appreciates the members’ support and thanked them for being re-nominated as the Chair.  Mr. Schnitzler recommended that Mr. Au be nominated as Vice Chairperson of this Board, Mr. Leis seconded, and the Board members unanimously agreed.  Mr. Au recommended that Mr. Schnitzler be nominated as Second Vice Chairperson of this Board, Mr. Leis seconded, and the Board unanimously agreed.  Chair Woods will arrange a teleconference meeting with the prospective Board officers to have preliminary discussions regarding their roles as officers on this Board.     
V. REPORT FROM CHAIR AND BOARD MEMBERS – Update on transfer to DCCA - Chair Woods noted that Ms. Palcovich had a recent meeting with the Director of DCCA and is coordinating physically moving to DCCA, if necessary.  
Mr. De Luz, Jr., believed it may be a good time for this Board to get an understanding of the County’s permitting processes, i.e., the administrative process in receiving permits.  He noted that the process appears to be worse than ever as it takes the Big Island nearly three to five months to process permits.  He believed that while the codes should make it easier, the problem appears to be a lack of education on the part of the inspectors.  Chair Woods stated that she will discuss permitting processes with the Maui contractors associations and will report back to this Board at the next meeting when the members can discuss this issue in depth as it will be placed on next month’s agenda.  In the meantime, each member can individually call the appropriate County divisions by either representing themselves or as a member of this Board in terms of fact finding information about permitting.
VI. ANNOUNCEMENTS – Chair Woods introduced Ms. Gloria Cohen who will be observing this Board’s work today.  Ms. Cohen is a potential board member and is waiting to hear from the Governor’s office on her nomination to this Board.  Chair Woods will contact the Governor’s office for an explanation as to why Ms. Cohen’s nomination has not yet been approved. 
Chair Woods announced that in July, the Board will have its strategic planning meeting and asked that each member think of a few projects for the year that they would like to discuss at the meeting.  No meeting will be scheduled for August.  
IX.
NEXT MEETING – Wednesday, July 15, 2009, Meeting place to be determined.   
X.
ADJOURNMENT – Chair Woods adjourned the meeting at 1:12 p.m.



ABSENT MEMBERS:�
�
Donald Dymond
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