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BEFORETHE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAII

In theMatteroftheApplicationof )
)

HAWAIIAN ELECTRIC COMPANY, INC. ) DocketNo. 02-0379

)
ForApprovalofa 25 kW Minimum )
Billing Demandfor ScheduleU Serviceto )
KapiolaniMedical Centerfor Womenand )
Children,AccountNo. 0200-2496-001 )

STIPULATION FOR PROTECTIVE ORDER

WHEREAS,HawaiianElectric Company,Inc. (“HECO” or“Applicant”), has

filed an applicationfor approvalofa ScheduleU contractwith KapiolaniMedical Centerfor

Womenand Childrenwith aminimumbilling kilowatt of25 kW insteadof300 kW required

underHECO’sScheduleU; and

WHEREAS,thecontractis for five yearsandwould continueonayear-to-year

basisuntil terminatedthrougha30-daywritten notice, and

WHEREAS,theDivision ofConsumerAdvocacyoftheDepartmentof

CommerceandConsumerAffairs (“ConsumerAdvocate”)is, ex officio, apartyto this

proceedingpursuantto theRulesofPracticeandProcedurebeforethePublicUtilities

Commission(the“Commission”);and

WHEREAS,Applicant is willing to disclosecertainconfidentialinformationonly

to theConsumerAdvocateandtheCommission,so long asthe informationis protectedfrom

furtherdisclosure;and



WHEREAS,in orderto assessthemeritsoftheapprovalssoughtby the

Applicant,aswell asto determineits involvementin thisproceeding,theConsumerAdvocate

musthaveaccessto the informationallegedto beconfidential;and

WHEREAS,ApplicantandtheConsumerAdvocatedesireto establishasetof

proceduresandprovisionspertainingto theuseand disclosureofinformationconsideredto be

confidentialandany informationwhich apartymayin thefuturecontendto be confidential;and

WHEREAS,thepartiesunderstandthat during thecourseoftheevidentiary

hearingin this matter,if any,if it becomesnecessaryto addressanyinformationprovided

pursuantto this protectiveorderduringthecourseofthehearing,thatportionoftheproceeding

will be heardin camera;

NOW,THEREFOREIT IS HEREBY STIPULATED AND AGREED,in

accordancewith Section6-61-50of theRulesofPracticeandProcedurebeforethePublic

Utilities Commission,that theCommissionissueaprotectiveordercoveringtheconfidential

informationidentifiedin thecourseoftheproceedingin connectionwith theApplication,as

follows:

TERMS OF THE ORDER

1. This protectiveordergovernstheclassification,acquisition,anduseof

confidentialinformationproducedby anypartyin this docket.

2. All partiesorparticipantsto all or anyportionofthis docket,including

personswho aregrantedinterventionorparticipationaftertheeffectivedateofthisprotective

order,shall be subjectto thisprotectiveorderand shallbe entitled to all confidentialinformation

of apartyorparticipantundertheprovisionsofthisprotectiveorderto theextentallowedby the

Commission.
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APPLICATION OF THE UNIFORM INFORMATION PRACTICES ACT

3. To theextentthat any ofthedocumentscoveredby thisprotectiveorder

consistof “governmentrecords”,asdefinedin Haw. Rev.Stat. §92F-3,theprovisionsofHaw.

Rev. Stat.Ch. 92F(Uniform InformationPracticesAct or“UIPA”) shallapply to thedisclosure

ofinformationcontainedin suchdocuments.In theeventany provisionofthisprotectiveorder

conflictswith anyprovisionof theUIPA, theUIPA shall control.

CLASSIFICATION

4. Any partymaydesignateasconfidentialany informationit believes,in good

faith,containstradesecretsorotherconfidentialresearch,development,commercial,financial,

vendor,orbid information. Suchinformationshallbeprotectedagainstdisclosureto a

non-qualifiedpersonpursuantto thetermsof thisprotectiveorder, unlesssuchinformationis

declassified,orpermissionto disclosetheinformationto suchnon-qualifiedpersonis grantedby

thepartyclaiming confidentiality,asprovidedin paragraph13 below.

5. If apartydesignatesinformationasconfidentialpursuantto paragraph4

aboveor 6 below, it shall producetheconfidential informationin accordancewith theprocedures

describedin paragraphs11 through14 below,andconcurrentlyprovidecertaininformationin

writing to theCommissionandtheConsumerAdvocate. If apartyseeksto designate

informationasconfidential,it must: (1) identify, in reasonabledetail,the information’ssource,

character,andlocation,(2) stateclearly thebasisfor theclaim ofconfidentiality,and

(3) describe,with particularity, thecognizableharmto theproducingparty from anymisuseor

unpermitteddisclosureof theinformation. If the discoveringpartyor anyotherpartyto this

docketchallengestheclaim ofconfidentialityofthe information,theCommissionwill determine

whetherthe informationis confidential,andwhetherit shouldbedisclosedunderaprotective
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order. Any challengeto theconfidentialityof anyinformationshall bemadein accordancewith

paragraph24 below.

6. Confidentialinformationprovidedto theCommissionor theConsumer

Advocate,orally or in any otherform, shallbe protectedasfully asconfidentialinformation

providedin written form. A party shallnotify theCommissionandtheConsumerAdvocate

wheninformationprovidedorally or in otherthanwritten form includesconfidentialinformation.

At thetimeofsuchnotification,apartyshall, in themannerprovidedin paragraph5 above,

specifythesubject-matterofsuchconfidentialinformation,thebasisfortheclaim of

confidentiality,andthecognizableharmto theproducingpartyfrom anymisuseorunpermitted

disclosureof the information.

FORMS OF CONFIDENTIAL INFORMATION

7. All informationclaimedto beconfidentialinformationshallbesubjectto the

termsofthisprotectiveorder,and shallbe treatedby all qualifiedpersons(asdefinedby this

protectiveorder)asconstitutingconfidentialinformation. Unlessa differenttreatmentis

warranted,anynotes,summaries,abstracts,or analysesthat arepreparedby counsel,experts,or

otherqualifiedpersons,andthatreflectthe underlyingconfidentialinformation,shallalsobe

subjectto thetermsofthisprotectiveorder.

DESIGNATION

8. Any partyclaimingthat informationis confidentialshallplaceuponall

applicablematerialthefollowing legend:

“CONFIDENTIAL
SUBJECT TO PROTECTIVE ORDER”

Wheneveronly aportionofa document,transcript,orothermaterialis deemedto contain
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confidentialinformation,thepartyshall, to theextentreasonablypracticable,limit theclaimof

confidentialityto only suchportion. However,if suchlimitation is notreasonablypracticable,

theentiredocument,transcript,orothermaterialmaybedesignatedasconfidentialinformation.

9. With respectto anyconfidential informationthat is not underthecontrolof

thepartyclaiming confidentiality,otherpersonsshall, to theextentrequestedby thatparty,

cooperateto ensurethatall copiesofsuchconfidentialinformationbearthe legendrequiredin

paragraph8 above.

10. Any partymaydesignateasconfidentialinformationanydocumentorother

informationpreviouslyproducedbutnot designatedasconfidential,providedthat theparty,in

themannerprovidedin paragraph5 above,specifiesthesubject-matterofsuchconfidential

information,thebasisortheclaimof confidentiality,andthecognizableharmfrom anymisuse

orunpermitteddisclosureof the information. Thepartydesignatingtheinformationas

confidentialshallsubstitutethepreviouslyproducedbut notdesignatedasconfidentialmaterial

with the identicalmaterialunderdesignationasrequiredin paragraph8 above.

DISCLOSURE

11. Exceptasprovidedin paragraph13 below,confidentialinformationshallnot

bemadeavailableordisclosedto anypersonwho is not a“qualifiedperson”asdefinedin

paragraph12 below.

12. “Qualifiedperson”,asusedin this protectiveorder, meansany oneofthe

following:

a. Theauthor(s),addressee(s),ororiginator(s)oftheconfidentialinformation;

b. TheCommissionandits staff

c. TheConsumerAdvocate,its staff, its counsel(includingemployeesdirectly
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employedby suchcounsel),andany consultantsretainedby theConsumer

Advocatefor this proceeding;

d. Applicant, its officersandemployees,its counsel(including employees

directly employedby suchcounsel),andany consultantsretainedby

Applicant for thisproceeding;

e. Any otherpartyor participantto this proceeding,its staff, its counsel

(including employeesdirectlyemployedby suchcounsel),andany

consultantsretainedby it for this proceeding,to theextentallowedby the

Commission;

f. Any otherpersonapprovedby thepartyassertingtheclaim of confidentiality;

and

g. Any otherpersondesignatedasa qualifiedpersonby orderofthe

Commission.

13. Whenaqualifiedpersonwishesto discloseconfidential informationto a

non-qualifiedperson,thequalifiedpersonmustrequestpermissionfrom thepartyclaiming

confidentiality. Therequestshall identify thenon-qualifiedpersonto whom disclosureis

desired;discloseany past,present,oranticipatedaffiliation betweenthe qualifiedpersonandthe

non-qualifiedperson;specifytheexactinformationto be disclosed;andstatethereasonsfor

disclosure. If permissionis grantedby theparty claimingconfidentiality,disclosureofthe

confidentialinformationshallbe madeto suchnon-qualifiedpersonin thesamemanneras

providedfor qualifiedpersonsin paragraph14 below.
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PROCEDURE FOR OBTAINING ACCESS

14. Prior to disclosingconfidentialinformation to aqualifiedpersonotherthan

theCommissionandits staff, thequalifiedpersonshallreadacopyofthisprotectiveorder,

completea copyoftheagreementattachedasExhibit A to this protectiveorder,andsign the

completedcopyoftheagreement.A copyof theexecutedagreementshallbedeliveredto the

partyclaiming confidentialityandtheCommission.

USEOF CONFIDENTIAL INFORMATION

15. Any confidentialinformationobtainedunderthis protectiveordershallbe

usedsolely in connectionwith thisproceedingandany relatedadministrativeandjudicial

proceedings(at whichtime theinformationwill continueto be treatedasconfidential),andshall

notbeusedfor anyotherpurpose,includingbusiness,governmentalorcommercialpurposes,

exceptasprovidedin paragraphs16 and 17,andexceptasmaybedirectedby (a) anorderof

court, (b) anorderofthe Commission,or(c) theUIPA (in the caseof any“agency”asdefinedin

Haw. Rev. Stat. §92F-3),includingany ruling oftheOffice ofInformationPractice.

16. Any confidentialinformationobtainedunderthisprotectiveordermaybe

usedby theCommissionandits staff in any proceedingpendingbeforetheCommission

involving theproducingparty,orwheretheintendeduseofsuchconfidentialinformationis for

thepurposeofassistingtheCommissionin fulfilling its statutorydutiesandresponsibilitieswith

respectto theproducingparty. Theconfidentialinformationshallcontinueto be treatedas

confidentialuntil theprotectionconferredby this protectiveorder(or anyotherapplicable

protectiveorder)is terminatedby theproducingparty,oruntil furtherorderoftheCommission.

17. Any confidential informationobtainedunderthisprotectiveordermaybe

usedby theConsumerAdvocate,its staff, its consultantandits counselin anyproceeding
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pendingbeforetheCommissioninvolving theproducingparty,orwheretheintendeduseof such

confidentialinformationis for thepurposeof assistingtheConsumerAdvocatein fulfilling its

statutorydutiesandresponsibilitieswith respectto theproducingparty. Theconfidential

informationshallcontinueto be treatedasconfidentialuntil theprotectionconferredby this

protectiveorder(or anyotherapplicableprotectiveorder)is terminatedby theproducingparty,

oruntil furtherorderofthe Commission.

18. Unlessotherwiseorderedby theCommission,if apartydesiresto file written

testimony,exhibitsorpleadingswhich containor reflect theconfidentialinformation,thepage(s)

orportionsof thepage(s)containingorreflectingsuchinformationshall be treatedas

confidential,andthatpartof any hearingat which suchinformationis discussedshallbeheld in

camera,orunderotherconditionsimposedby theCommissionto preventunnecessarypublic

disclosureofsuchinformation. A copy ofanyconfidentialpage,with any suchinformation

deleted,shallbe filed to beincludedin thepublic record,andeachsuchpageshallcontainthe

following designationin theupperleft handcorner:

“Confidential Information
DeletedPursuant To
Protective Order No. _______.“

RETENTION OF CONFIDENTIAL INFORMATION

19. Confidentialinformationshallbe retainedin alockedcabinetdedicatedto the

storageofconfidentialinformation,or otherwisesecuredto ensurethataccessto anddisclosure

oftheconfidentialinformationis limited to a qualifiedperson.

20. Confidentialinformationthat is givento or filed with theCommissionor its

staffshallbeseparatelyboundandplacedin asealedenvelopeorotherappropriatesealed

containeron which shallappearthefollowing legend:
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THIS ENVELOPE IS SEALED PURSUANT TO
PROTECTIVE ORDER NO. ___AND CONTAINS
DOCUMENTS WITH CONFIDENTIAL
INFORMATION. IT IS NOT TO BE OPENED OR
THE CONTENTS OF THIS ENVELOPE
DISPLAYED OR REVEALED EXCEPT TO
QUALIFIED PERSONSAUTHORIZED TO
INSPECT THE ENCLOSED DOCUMENTS.

21. Confidentialinformationshallnotbe reproducedorduplicated,exceptto

makeworkingcopiesandcopiesto be filed with the Commissionunderseal. If adocument

containsinformationsosensitivethat it shouldnot be copiedby anyone,it shallbearthe

following legend:“Copying Prohibited”.

22. If acourtor otheradministrativeagencyrequests,subpoenas,or orders

productionofconfidentialinformationthatapartyor personhasobtainedunderthis protective

order,thatpartyorperson,prior to disclosure,shallpromptlynotify thepartyclaiming

confidentialityoftherequest,subpoena,or order.

DURATION OF CONFIDENTIALITY

23. Theconfidentialityofthe informationproducedpursuantto this protective

ordershallbepreserveduntil all interestedparties,by writtenstipulation,terminatethe

protectionconferredby this protectiveorder,oruntil furtherorderoftheCommission.

APPEAL TO THE COMMISSION

24. If any interestedpersondisagreeswith thedesignationofinformationas

confidential,thepartyclaiming confidentialityand thepersonsodisagreeingshall first makea

goodfaith attemptto resolvethedisputeon an informal basis. If thedisputecannotbe resolved,

thepersoncontestingtheconfidentialityofthe informationshall file amotion to compel

disclosureoranyotherappropriatemotion with theCommission.Themotion shall identify the
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contestedinformationand thereasonstheinformationshouldnotbeclassifiedasconfidential.

Pendingadispositionof themotion, the informationin questionshallbe treatedasconfidential

informationandshallnot bedisclosedexceptaspermittedin this protectiveorder.

NONWAIVER OF OBJECTIONS AND RIGHTS

25. Thepartiesretaintheright to contestanyassertionorfinding of

confidentialityorof non-confidentiality.

26. Thepartiesretaintheright to question,challenge,andobjectto the

admissibilityofconfidential informationon thegroundsofrelevancyormateriality.

MODIFICATION OF THE PROTECTIVE ORDER

27. TheCommissionmaymodify thisprotectiveorderon themotion ofany

party,oron its own motion, uponreasonablenoticeto thepartiesandanopportunityfor hearing.

DISPOSAL OF CONFIDENTIAL INFORMATION

28. Exceptasprovidedin paragraphs29 and30 below,within 90 daysafterthe

conclusionofthis proceeding,personsin possessionof confidentialinformationshall,at the

optionof thepartyproducingtheconfidentialinformation,returnor destroyall suchmaterials

andall copies,notes,tapes,papers,or othermediumcontaining,summarizing,excerpting,or

otherwiseembodyingany confidentialinformation. If thepartyproducingtheconfidential

informationrequestsdestruction,thepersondestroyingtheinformationshallcertify its

destructionto theproducingparty,indicatingthenameofthepersondestroyingthedocuments,

themethodofdestruction,andtheidentityof thespecificdocumentsdestroyed.

29. Counselandtherepresentativesofrecordfor apartyshallbeentitled to retain

memoranda,pleadings,exhibitsof record,writtentestimony,andtranscriptsembodying

informationderivedfrom or incorporatingconfidentialinformationto theextentreasonably
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necessaryto preservefiles on this proceeding.

30. Confidentialinformationproducedin this proceedingshallremainin the

possessionoftheCommission,theConsumerAdvocate,andcounselfor theConsumerAdvocate

for thedurationrequiredby applicablestatute.

SANCTIONS

31. Any personviolating this protectiveordershallbesubjectto sanctions

imposedby the Commission.

DATED: Honolulu,Hawaii December 5, 2002

tJ:)~cx~GJ~~W~t
William A. Bonnet
Vice President,Governmentand

CommunityAffairs
HawaiianElectric Company,Inc.

~//~*7~

CherylS~Kikuta
Acting ExecutiveDirector
Division ofConsumerAdvocacy
Departmentof CommerceandConsumerAffairs
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APPROVEDANDSOORDEREDTHIS 11th day of December, 2002

PUBLIC UTILITIES COMMISSIONOF THE
STATE OF HAWAII

B<4~~~
ayneH. Kimura,Chairman

By______
Janet/,~.Kawelo,Commissioner

GreggJ.~kinkl~ommissioner

APPROVEDAS TO FORM:

Catherine P. Awakuni
CommissionCounsel

- 12-



EXHIBIT “A”

BEFORETHE PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII

PROTECTIVEAGREEMENT

1. I, ___________________________________________, havebeenpresented

with a copyofProtectiveOrderNo. _____________, issuedby thePublicUtilities Commissionin

DocketNo. 02-0379on the ______ day of , 2002(“ProtectiveOrder”).

2. I amemployed,retainedorassistingin DocketNo. 02-0379andhave

requestedreviewof theconfidentialinformationcoveredby theProtectiveOrder.

3. I understandtheconfidential informationcoveredby theProtectiveOrderis

to beusedsolelyto assist__________________________________________________________ as

providedfor in paragraph15 of theProtectiveOrder(andparagraph17 in thecaseofrendering

assistanceto theConsumerAdvocate),andthatI amto makeno otheruseoftheconfidential

information,noramI to disclosetheconfidentialinformationto any otherpersonunless

otherwisepermittedby theProtectiveOrder.

4. I furtherunderstandthatat theconclusionofmy assistanceto

______________________________________I shallaccountfor eachcopy,extract,noteand

summaryof, or otherdocumentcontaininganypartof suchconfidentialinformationto

___________________________________________ andI shall abideby theprovisionsin

paragraph28 of the ProtectiveOrder,unlessotherwisepermittedby paragraphs29 and30 ofthe

ProtectiveOrder.
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5. I herebycertify that I havereadtheabove-mentionedProtectiveOrderand

agreeto abideby its termsandconditions.

DATED at -, ______

Signature

Address

( )
TelephoneNumber
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CERTIFICATEOF SERVICE

I herebycertify that I havethis dateservedacopyoftheforegoingProtective

OrderNo. 19868 uponthefollowing parties,by causingacopyhereofto bemailed,postage

prepaid,andproperlyaddressedto eachsuchparty.

CHERYL S. KIKUTA
ActingExecutiveDirector
Division ofConsumerAdvocacy
DepartmentofCommerceandConsumerAffairs
250 SouthKing Street,Room825
Honolulu,HI 96813

WILLIAM A. BONNET
Vice President,GovernmentandCommunityAffairs
HawaiianElectric Company,Inc.
P. 0. Box 2750
Honolulu,HI 96840-0001

JjAI~i ~V~f
KarenHigashi

DATED: December 11, 2002


