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BEFORETHE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAII

In the Matter of the Application of)

HAWAIIAN ELECTRIC COMPANY, INC. ) Docket No. 03-0126

For Approval of Amendment No. 2 to ) Order No. 20203
PPA with AES Hawaii, Inc. and to
Establish Rate Adjustment on Short )
Notice.

ORDER

I.

On May 12, 2003, HAWAIIAN ELECTRIC COMPANY, INC. (HECO)

and the Division of Consumer Advocacy, Department of Commerce and

Consumer Affairs (Consumer Advocate) filed a stipulation for

protective order, seeking to designate as confidential certain

“confidential, financial information related to [AES Hawaii,

Inc. ‘Si existing financing and proposed refinancing arrangements.”

Upon review, the commission will approve the parties’ stipulation,

attached hereto as Exhibit 1, provided that two paragraphs are

modified, as described below.

First, paragraph 10 (in the section entitled

“DESIGNATION”) shall be stricken and replaced with the following:

10. Deleted.

Second, paragraph 12 (in the Section entitled

“DISCLOSURE”) shall be modified to read as follows:

12. “Qualified person,” as used in this protective
order, means any one of the following:



— -

a. The author(s), addressee(s), or originator(s)
of the confidential information;

b. The Commission and its staff;
c. The Consumer Advocate, its staff, its counsel

(including employees directly employed by such
counsel), and any consultants retained by the
Consumer Advocate for this proceeding;

d. Applicant, its officers and employees, its
counsel (including employees directly employed
by such counsel), and any consultants retained
by Applicant for this proceeding;

e. Any other party or participant to this
proceeding, its staff, its counsel (including
employees directly employed by such counsel),
and any consultants retained by it for this
proceeding, to the extent allowed by the
Commission;

f. The Department of the Attorney General, State
of Hawaii (Attorney General), its staff, its
counsel (including employees directly employed
by such counsel), and any consultants retained
by the Attorney General for this proceeding;

g. Any other person approved by the party
asserting the claim of confidentiality; and

h. Any other person designated as a qualified
person by order of the Commission.

Finally, paragraph 15 (in the section labeled “USE OF

CONFIDENTIAL INFORMATION”) shall be modified to read as follows:

15. Any confidential information obtained under
this protective order shall be used solely in connection
with this proceeding and any related administrative and
judicial proceedings, including, but not limited to, any
investigation or review of the claims arising out of the
State of Hawaii, et al. vs. the AES Corp., Inc., et al.,
Civil No. 01-1-00347, filed in the Circuit Court of the
First Circuit, State of Hawaii, (at which time the
information will continue to be treated as confidential),
and shall not be used for any other purpose, including
business, governmental or commercial purposes, except as
provided in paragraphs 16 and 17, and except as may be
directed by (a) an order of court, (b) an order of the
Commission, or (c) the UIPA (in the case of any “agency”
as defined in Haw. Rev. Stat. § 92F-3), including any
ruling of the Office of Information Practices.
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II.

THE COMMISSIONORDERSthat the parties’ stipulation for

protective order, dated May 12, 2003 (attached hereto as

Exhibit 1), is approved, subject to the modification to paragraphs

10, 12, and 15 as described herein.

DONEat Honolulu, Hawaii this 29th day of May, 2003.

APPROVEDAS TO FORM:

Catherine P. Awakuni
Commission Counsel

03-0126.eh

PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII

By~~ ~liboso, Chairman
(.Q~rl ito
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BEFORETHE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAII

In the Matter of the Application of )
)

HAWAIIAN ELECTRICCOMPANY, INC. ) DocketNo. 03-0126

)
For Approval of Amendment No. 2 to PPA )
With AESHawaii, Inc. and to Establish Rate )
Adjustment on Short Notice. )

STIPULATION FOR PROTECTIVE ORDER

WHEREAS,HawaiianElectricCompany,Inc. (“HECO” or “Applicant”) has filed

an applicationfor theapprovalofAmendmentNo. 2 to its PPAwith AESHawaii, Inc. (“AES

Hawaii”);

WHEREAS,AmendmentNo.2 is subjectto certainconditions,including the

closingofAES Hawaii’s proposedrefinancing;

WHEREAS,HECOhascertainconfidential,financialinformationrelatedto AES

Hawaii’s existing financingandproposedrefinancingarrangements,andAES Hawaii andHECO

desireto maintaintheconfidentialityofsuchinformation,while makingit availableto the

CommissionandtheDivision ofConsumerAdvocacyoftheDepartmentofCommerceand

ConsumerAffairs (“ConsumerAdvocate”);

WHEREAS,disclosureofconfidential, financialinformationrelatedto AES

Hawaii’s existing financingandproposedfinancingarrangements,in a mannerthat doesnot

protectagainstfurtherdisseminationofsuchinformation,couldwork to AES Hawaii’s

competitivedisadvantage; -

WHEREAS,theConsumerAdvocateis, ex officio, aparty to this proceeding
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pursuantto theRulesofPracticeandProcedurebeforethePublicUtilities Commission(the

“Commission”);

WHEREAS,Applicant andAES Hawaii arewilling to disclosecertain

confidentialinformation only to theConsumerAdvocateandtheCommission,so longasthe

informationis protectedfrom furtherdisclosure;

WHEREAS,in orderto assessthemeritsoftheApplication,aswell as to

determineits involvementin this proceeding,theConsumerAdvocatemusthaveaccessto the

information allegedto beconfidential;and

WHEREAS,Applicantand theConsumerAdvocatedesireto establishasetof

proceduresandprovisionspertainingto theuseanddisclosureofinformationconsideredto be

confidentialandany informationwhich a partymayin thefuturecontendto beconfidential;and

WHEREAS,thepartiesunderstandthat duringthecourseoftheevidentiary

hearingin thismatter,if any,if it becomesnecessaryto addressany informationprovided

pursuantto thisprotectiveorderduringthe courseofthehearing,thatportion oftheproceeding

will beheardin camera;

NOW,THEREFOREIT IS HEREBY STIPULATED AND AGREED,in

accordancewith Section6-61-50oftheRulesofPracticeandProcedurebeforethePublic

Utilities Commission,that theCommissionissuea protectiveordercoveringtheconfidential

information identifiedin thecourseof theproceedingin connectionwith theApplication,as

follows:

TERMS OF THE ORDER

1. Thisprotectiveordergovernsthe classification,acquisition,anduseof

confidential informationproducedby anyparty in this docket.

2. All partiesorparticipantsto all orany portionof thisdocket,including
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personswho aregrantedinterventionor participationaftertheeffectivedateofthis protective

order,shallbesubjectto this protectiveorderandshall be entitled to all confidentialinformation

ofapartyorparticipantundertheprovisionsofthisprotectiveorderto theextentallowedby the

Commission.

APPLICATION OF THE UNIFORM INFORMATION PRACTICESACT

3. To theextentthatanyofthedocumentscoveredby thisprotectiveorder

consistof“governmentrecords,”asdefinedin Haw. Rev.Stat. §92F-3,theprovisionsofHaw.

Rev. Stat.Ch. 92F(Uniform InformationPracticesAct or “UIPA”) shall applyto thedisclosure

ofinformationcontainedin suchdocuments.In theeventanyprovisionofthisprotectiveorder

conflictswith any provisionoftheUIPA, theUIPA shallcontrol.

CLASSIFICATION

4. Any partymaydesignateas confidentialanyinformationit believes,in good

faith, containstradesecretsorotherconfidentialresearch,development,commercial,financial,

vendor,orbid information. Suchinformationshall beprotectedagainstdisclosureto a

non-qualifiedpersonpursuantto thetermsofthisprotectiveorder,unlesssuchinformationis

declassified,orpermissionto disclosetheinformationto suchnon-qualifiedpersonis grantedby

thepartyclaiming confidentiality,asprovidedin paragraph13 below.

5. If a partydesignatesinformationasconfidentialpursuantto paragraph4

aboveor 6 below, it shall producetheconfidentialinformationin accordancewith theprocedures

describedin paragraphsI II through14 below,andconcurrentlyprovidecertaininformationin

writing to theCommissionandtheConsumerAdvocate. If a partyseeksto designate

informationasconfidential,it must: (1) identify, in reasonabledetail,the information’ssource,

character,andlocation,(2) stateclearly thebasisfor theclaim ofconfidentiality,and

(3) describe,with particularity,thecognizableharmto theproducingpartyfrom anymisuseor
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unpermitteddisclosureoftheinformation. If thediscoveringpartyor anyotherparty to this

docketchallengestheclaim of confidentialityofthe information,theCommissionwill determine

whetherthe informationis confidential,and whetherit shouldbedisclosedunderaprotective

order. Any challengeto theconfidentialityofany informationshallbemadein accordancewith

paragraph24 below.

6. Confidentialinformationprovidedto theCommissionortheConsumer

Advocate,orally or in any otherform, shall beprotectedasfully asconfidentialinformation

providedin written form. A partyshall notify theCommissionandtheConsumerAdvocate

wheninformationprovidedorally or in otherthanwritten form includesconfidentialinformation.

At thetimeofsuchnotification, a partyshall,in themannerprovidedin paragraph5 above,

specifythesubject-matterofsuchconfidential information,thebasisfor theclaim of

confidentiality,andthecognizableharmto theproducingparty from anymisuseorunpermitted

disclosureofthe information.

FORMS OF CONFIDENTIAL INFORMATION

7. All informationclaimedto be confidential informationshallbesubjectto the

termsofthis protectiveorder,andshallbe treatedby all qualifiedpersons(asdefinedby this

protectiveorder)asconstitutingconfidentialinformation. Unlessadifferent treatmentis

warranted,any notes,summaries,abstracts,or analysesthatarepreparedby counsel,experts,or

otherqualifiedpersons,andthatreflect theunderlyingconfidentialinformation,shallalsobe

subjectto thetermsofthisprotectiveorder.

DESIGNATION

8. Any partyclaimingthat informationis confidentialshallplaceuponall

applicablematerial thefollowing legend:

CONFIDENTIAL

SUBJECT TO PROTECTIVE ORDER
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Wheneveronly aportionof adocument,transcript,or othermaterialis deemedto contain

confidentialinformation, thepartyshall, to theextentreasonablypracticable,limit theclaim of

confidentialityto only suchportion. However,if suchlimitation is notreasonablypracticable,

theentiredocument,transcript,orothermaterialmaybedesignatedasconfidentialinformation.

9. With respectto anyconfidential informationthat is notunderthecontrolof

thepartyclaimingconfidentiality,otherpersonsshall, to theextentrequestedby thatparty,

cooperateto ensurethatall copiesofsuchconfidentialinformationbearthe legendrequiredin

paragraph8 above.

10. Any partymaydesignateasconfidentialinformationanydocumentor other

informationpreviouslyproducedbut not designatedasconfidential,providedthattheparty, in

themannerprovidedin paragraph5 above,specifiesthesubject-matterofsuchconfidential

information,thebasisor theclaim ofconfidentiality,andthecognizableharmfrom anymisuse

orunpermitteddisclosureofthe information. Thepartydesignatingtheinformationas

confidentialshall substitutethepreviouslyproducedbutnot designatedasconfidentialmaterial

with the identicalmaterial underdesignationasrequiredin paragraph8 above.

DISCLOSURE

11. Exceptasprovidedin paragraph13 below,confidentialinformationshallnot

bemadeavailableordisclosedto anypersonwho is not a “qualified person”asdefinedin

paragraph12 below.

12. “Qualified person,”asusedin this protectiveorder,meansany oneofthe

following:

a. Theauthor(s),addressee(s),ororiginator(s)of theconfidentialinformation;

b. TheCommissionandits staff;

c. TheConsumerAdvocate,its staff, its counsel(includingemployeesdirectly
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employedby suchcounsel),andany consultantsretainedby theConsumer

Advocatefor this proceeding;

d. Applicant, its officersand employees,its counsel(includingemployees

directly employedby suchcounsel),andany consultantsretainedby

Applicant for this proceeding;

e. Any otherpartyor participantto thisproceeding,its staff, its counsel

(including employeesdirectly employedby suchcounsel),and any

consultantsretainedby it for thisproceeding,to theextentallowedby the

Commission;

f. Any otherpersonapprovedby thepartyassertingtheclaim ofconfidentiality;

and

g. Any otherpersondesignatedasaqualifiedpersonby orderofthe

Commission.

13. Whenaqualifiedpersonwishesto discloseconfidentialinformationto a

non-qualifiedperson,thequalifiedpersonmustrequestpermissionfrom thepartyclaiming

confidentiality. Therequestshall identify thenon-qualifiedpersonto whom disclosureis

desired;discloseanypast,present,or anticipatedaffiliation betweenthequalifiedpersonandthe

non-qualifiedperson;specifytheexactinformationto be disclosed;andstatethereasonsfor

disclosure.If permissionis grantedby thepartyclaiming confidentiality,disclosureofthe

confidentialinformationshallbemadeto suchnon-qualifiedpersonin the samemanneras

providedfor qualifiedpersonsin paragraph14 below.
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PROCEDURE FOR OBTAINiNG ACCESS

14. Prior to disclosingconfidentialinformationto aqualifiedpersonotherthan

theCommissionandits staff, thequalifiedpersonshall readacopyofthisprotectiveorder,

completeacopyoftheagreementattachedasExhibit A to this protectiveorder,andsign the

completedcopyoftheagreement.A copyof theexecutedagreementshall bedeliveredto the

partyclaiming confidentialityandtheCommission.

USEOF CONFIDENTIAL INFORMAT1ON

15. Any confidentialinformationobtainedunderthis protectiveordershallbe

usedsolelyin connectionwith this proceedingandany relatedadministrativeandjudicial

proceedings(atwhich timetheinformationwill continueto be treatedasconfidential),andshall

not beusedfor anyotherpurpose,includingbusiness,governmentalorcommercialpurposes,

exceptasprovidedin paragraphs16 and 17, andexceptasmaybedirectedby (a) an orderof

court, (b) an orderoftheCommission,or (c) theUIPA (in thecaseof any“agency”asdefinedin

Haw. Rev. Stat. §92F-3),including any ruling oftheOffice ofInformationPractices.

16. Any confidentialinformationobtainedunderthisprotectiveordermaybe

usedby theCommissionandits staffin any proceedingpendingbeforetheCommission

involving theproducingparty,orwherethe intendeduseofsuchconfidentialinformationis for

thepurposeofassistingtheCommissionin fulfilling its statutorydutiesandresponsibilitieswith

respectto theproducingparty. Theconfidentialinformationshallcontinueto be treatedas

confidentialuntil theprotectionconferredby this protectiveorder(or anyotherapplicable

protectiveorder)is terminatedby theproducingparty,oruntil furtherorderoftheCommission.

17. Any confidentialinformationobtainedunderthisprotectiveordermaybe

usedby theConsumerAdvocate,its staff, its consultantandits counselin anyproceeding

pendingbeforetheCommissioninvolving theproducingparty,or wheretheintendeduseofsuch
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confidentialinformationis for thepurposeofassistingtheConsumerAdvocatein fulfilling its

statutorydutiesandresponsibilitieswith respectto theproducingparty. Theconfidential

informationshallcontinueto betreatedasconfidentialuntil theprotectionconferredby this

protectiveorder(orany otherapplicableprotectiveorder)is terminatedby theproducingparty,

oruntil furtherorderof theCommission.

18. Unlessotherwiseorderedby theCommission,if apartydesiresto file written

testimony,exhibits orpleadingswhich containorreflectthe confidentialinformation,thepage(s)

orportionsof thepage(s)containingorreflectingsuchinformationshall be treatedas

confidential,and thatpartof any hearingat which suchinformationis discussedshallbeheldin

camera,orunderotherconditionsimposedby theCommissionto preventunnecessarypublic

disclosureofsuchinformation. A copyofany confidentialpage,with any suchinformation

deleted,shall be filed to beincludedin thepublic record,andeachsuchpageshall containthe

following designationin theupperleft handcorner:

confidential Information
DeletedPursuant To
Protective Order No. _______

RETENTION OF CONFIDENTIAL INFORMATION

19. Confidential informationshallberetainedin a lockedcabinetdedicatedto the

storageofconfidentialinformation,orotherwisesecuredto ensurethataccessto anddisclosure

oftheconfidentialinformation is limited to a qualifiedperson.
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20. Confidentialinformationthatis givento orfiled with theCommissionor its

staffshallbe separatelyboundandplacedin a sealedenvelopeorotherappropriatesealed

containeron which shall appearthefollowing legend:

THIS ENVELOPE IS SEALED PURSUANT TO
PROTECTIVE ORDER NO. AND CONTAINS
DOCUMENTS WITH CONFIDENTIAL
INFORMATION. IT IS NOT TO BE OPENED OR
THE CONTENTS OF THIS ENVELOPE
DISPLAYED OR REVEALED EXCEPT TO
QUALIFIED PERSONSAUTHORIZED TO
INSPECT THE ENCLOSED DOCUMENTS.

21. Confidentialinformationshall notbe reproducedorduplicated,exceptto

makeworkingcopiesandcopiesto befiled with theCommissionunderseal. If a document

containsinformationso sensitivethat it shouldnotbecopiedby anyone,it shallbearthe

following legend:“Copying Prohibited.”

22. If acourtor otheradministrativeagencyrequests,subpoenas,ororders

productionofconfidentialinformationthatapartyor personhasobtainedunderthisprotective

order,thatparty orperson,prior to disclosure,shallpromptlynotify thepartyclaiming

confidentialityoftherequest,subpoena,ororder.

DURATION OF CONFIDENTIALITY

23. Theconfidentialityoftheinformationproducedpursuantto this protective

ordershallbe preserveduntil all interestedparties,by writtenstipulation,terminatethe

protectionconferredby thisprotectiveorder,oruntil furtherorderoftheCommission.

APPEAL TO THE COMMISSION

24. If any interested person disagrees with the designation of information as

confidential,thepartyclaimingconfidentialityandthepersonsodisagreeingshall first makea

good faith attemptto resolvethedisputeon an informal basis. If thedisputecannotberesolved,

thepersoncontestingtheconfidentialityofthe informationshall file amotion to compel
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disclosureorany otherappropriatemotion with theCommission.Themotion shall identify the

contestedinformationandthereasonstheinformationshouldnotbeclassifiedasconfidential.

Pendinga dispositionof themotion,the informationin questionshallbe treatedasconfidential

informationandshall notbedisclosedexceptaspermittedin this protectiveorder.

NONWAI VER OF OBJECTIONS AND RIGHTS

25. Thepartiesretaintheright to contestany assertionorfinding of

confidentialityor ofnon-confidentiality.

26. Thepartiesretaintheright to question,challenge,andobjectto the

admissibilityof confidentialinformationon thegroundsofrelevancyor materiality.

MODIFICATION OF THE PROTECTIVE ORDER

27. TheCommissionmaymodify thisprotectiveorderon themotionofany

party,oron its own motion, uponreasonablenoticeto thepartiesandan opportunityfor hearing.

DISPOSAL OF CONFIDENTIAL INFORMATION

28. Exceptasprovidedin paragraphs29 and 30 below,within 90 daysafterthe

conclusionofthisproceeding,personsin possessionofconfidentialinformationshall,at the

optionofthepartyproducingtheconfidentialinformation,returnordestroyall suchmaterials

andall copies,notes,tapes,papers,orothermediumcontaining,summarizing,excerpting,or

otherwiseembodyingany confidentialinformation. If thepartyproducingtheconfidential

informationrequestsdestruction,thepersondestroyingthe informationshall certify its

destructionto theproducingparty,indicatingthenameofthepersondestroyingthedocuments,

themethodofdestruction,andtheidentity ofthespecificdocumentsdestroyed.

29. Counselandtherepresentativesofrecordfor apartyshallbe entitled to retain

memoranda,pleadings,exhibitsofrecord,writtentestimony,and transcriptsembodying

informationderivedfrom or incorporatingconfidentialinformationto theextentreasonably
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necessaryto preservefiles on thisproceeding.

30. Confidential informationproducedin this proceedingshall remainin the

possessionofthe Commission,theConsumerAdvocate,andcounselforthe ConsumerAdvocate

for thedurationrequiredby applicablestatute.

SANCTIONS

31. Any personviolating thisprotectiveordershall besubjectto sanctions

imposedby theCommission.

DATED: Honolulu, Hawaii May 12, 2003

~I~j d~
William A. Bonnet Cheryl S. ikuta
Vice President,Governmentand ActingExecutiveDirector

CommunityAffairs Division ofConsumerAdvocacy
HawaiianElectric Company,Inc. Departmentof CommerceandConsumerAffairs
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EXHIBIT “A”

BEFORETHE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAII
PROTECTIVEAGREEMENT

1. I, ~, havebeenpresented

with a copyofProtectiveOrderNo. _____________, issuedby thePublicUtilities Commissionin

DocketNo. 03-0126on the______ dayof , 2003 (“ProtectiveOrder”).

2. I amemployed,retainedor assistingin DocketNo. 03-0126 andhave

requestedreviewoftheconfidentialinformationcoveredby theProtectiveOrder.

3. I understandtheconfidentialinformationcoveredby theProtectiveOrderis

to beusedsolely to assist__________________________________________________________ as

providedfor in paragraph15 oftheProtectiveOrder(andparagraph17 in thecaseofrendering

assistanceto theConsumerAdvocate),andthat I amto makeno otheruseoftheconfidential

information,noramI to disclosetheconfidentialinformationto any otherpersonunless

otherwisepermittedby theProtectiveOrder.

4. I furtherunderstandthat at theconclusionofmy assistanceto

______________________________________I shallaccountfor eachcopy,extract,note and

summaryof,orotherdocumentcontainingany partof suchconfidential informationto

___________________________________________ and I shall abideby theprovisionsin

paragraph28 oftheProtectiveOrder,unlessotherwisepermittedby paragraphs29 and 30 ofthe

ProtectiveOrder.
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5. 1 herebycertify that I havereadtheabove-mentionedProtectiveOrderand

agreeto abideby its termsandconditions.

DATED at ,

Signature

Address

( )
TelephoneNumber
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CERTIFICATE OF SERVICE

I hereby certify that I have this date served a copy of the

foregoing Order No. 20203 upon the following parties, by causing a

copy hereof to be mailed, postage prepaid, and properly addressed

to each such party.

DEPARTMENTOF COMMERCEAND CONSUMERAFFAIRS
DIVISION OF CONSUMERADVOCACY
P. 0. Box 541
Honolulu, HI 96809

WILLIAM A. BONNET
VICE PRESIDENT, GOVERNMENTAND COMMUNITYAFFAIRS
HAWAIIAN ELECTRIC COMPANY, INC.
P. 0. Box 2750

- Honolulu, HI 96840—0001

CORA K. LtTM, ESQ.
DEPARTMENTOF THE ATTORNEYGENERAL
425 Queen Street
Honolulu, HI 96813

~

Karen Hi&hi

DATED: May 29, 2003


