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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAII

In the Matter of the Petition of)

VERIZON HAWAII INC. Docket No. 04-0040
For Arbitration of an Amendment
To Interconnection Agreements
With Competitive Local Exchange
Carriers and Commercial Mobile
Radio Service Providers in
Hawaii Pursuant to Section 252
Of the Communications Act of
1934, as Amended, and the
Triennial Review Order.

Order No. 21022

ORDER
I.
Backgaround
Verizon Hawaii Inc. (“Verizon Hawaii”)' filed a petition

requesting that the commission initiate a consolidated
arbitration proceeding to amend the interconnection agreements
between Verizon Hawaii and (1) each of the competitive 1local
exchange carriers (“CLECs”) and, (2) to the extent that their
current interconnection agreements provide for access to
unbundled network elements (“UNE”), each of the commercial mobile
radio service (“CMRS”) providers in Hawaii. The amendments are

intended to implement <changes regarding Verizon Hawaii'’'s

'In the State of Hawaii (“State”), Verizon Hawaii is commonly
recognized as an incumbent 1local exchange carrier (“ILEC”).
Additionally, certain references to Verizon Hawaii in this
order may be referring to Verizon Communications, Inc.,
Verizon Hawaii’s current parent, and its wvarious affiliates, in
general.



unbundling obligations under the Federal Communications
Commission’s (“FCC’s") Triennial Review  Order (“TRO")?
(“Petition”). The Petition was filed on February 20, 2004.

Subsequently, Verizon Hawaii filed a 1letter on
March 11, 2004, acknowledging the D.C. Circuit Court of Appeals’
(“D.C. Circuit Court”) March 2, 2004 order (“USTA II")® vacating
and remanding certain provisions of the TRO, and to inform us
that it is reviewing USTA II and may file modifications to its
Petition. Verizon Hawaii stated that any such modifiéations will
be filed by March 19, 2004. Accordingly, it also requested that
the commission extend the deadline for the non-petitioning
parties to file their responses.

By Order No. 20846, filed on March 12, 2004, the
commission required Verizon Hawaii to file modifications to its
arbitration petition, if any, by March 19, 2004, and extended the
deadline for the non-petitioning parties to file responses to
Verizon Hawaii’s Petition until: (1) &aApril 13, 2004, if
Verizon Hawaii files its modifications; and (2) April 2, 2004, if
Verizon Hawaii opts to not file modifications.

CELLCO PARTNERSHIP, dba VERIZON WIRELESS (“Verizon

Wireless”) filed its response letter on March 16, 2004.

In Re Review of the Section 251 Unbundling Obligations of
Incumbent Local Exchange Carriers, Implementation of the
Local Competition Provisions of the Telecommunications Act of
1996, and Deployment of Wireline Services Offering Advanced
Telecommunications Capability; CC Docket Nos. 01-338, 96-98, and
98-147; Report and Order and Order on Remand and Further Notice
of Proposed Rulemaking; FCC No. 03-36; Adopted February 20, 2003;
Released August 21, 2003.

‘United States Telecom Ass’n v. FCC, Nos. 00-1012 et al.,
2004wWL, 374262 (D.C. Cir., March 2, 2004).
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Verizon Hawaii filed an wupdate to the Petition
(*Update”) on March 19, 2004.

On April 13, 2004, wvarious non-petitioning parties to
this docket filed their responses to Verizon Hawaii’s Petition
and Update, pursuant to Order No. 20846. The following submitted
responsive filings on that day: (1) LEVEL 3 COMMUNICATIONS, LLC
(“Level 37); (2) SANDWICH ISLES COMMUNICATIONS, INC.
(“Sandwich Isles”); (3) PACIFIC LIGHTNET, INC. (“PLNI");
(4) SPRINT COMMUNICATIONS, COMPANY, L.P. (“Sprint”); (5) KMC Data
LLC (“KMC Data”); (6) MCIMETRO ACCESS TRANSMISSION SERVICES LLC
(*MCI”); and (7) AT&T COMMUNICATIONS OF HAWAII, INC. (“AT&T").
On that same day, AT&T also filed a motion to dismiss or strike
Verizon Hawaii's Update (“Motion to Dismiss”).

TIME WARNER TELECOM OF HAWATT, L.P., dba
OCEANIC COMMUNICATIONS (“Oceanic”) submitted a £filing for an
extension of time to file its response, response to
Verizon Hawaii’s Petition, and motion to dismiss (“Oceanic’s
Filing”) on April 20, 2004.

On April 22, 2004, Verizon Hawaii filed memorandums in
opposition to Sprint’s motion to dismiss and AT&T’'s Motion to
Dismiss. Subsequently, on April 28, 2004, Verizon Hawaii filed a
memorandum in opposition to Oceanic’s motion to dismiss and

request for extension of time to file response.

04-0040 3



On May 7, 2004, Verizon Hawaii filed a motion
requesting the commission to hold the proceeding in abeyance
until June 15, 2004 (“Motion for Abeyance”).®

The commission, by this order, addresses
Verizon Hawaii’s request for a consolidated arbitration
proceeding as set forth in its Petition, as amended by the
Update. The commission will address this procedural issue.
We will not address any substantive matters with regards to
proposals to amend specific terms and conditions of
Verizon Hawaii’'s interconnection agreements with any CLEC or CMRS

provider operating in the State.

IT.
Verizon Hawaii'’s Petition and Update
Verizon Hawaii contends that the FCC in the TRO
promulgated new rules regarding the scope of the ILECs’
obligations to provide access to its UNEs. It represents that

the TRO requires carriers to use the timetable of § 252(b) of the

‘on May 14, 2004, MCI filed a ©partial opposition
to Verizon Hawaii’s Motion for Abeyance (“Opposition”).
MCI contends that the commission should deny Verizon Hawaii'’'s
Motion for Abeyance with regards to matters not affected by
USTA II and that are ripe for arbitration, and, among other
things, requests that we order Verizon Hawaii to continue to
provide certain services as UNEs at existing rates, terms, and
conditions until all issues regarding Verizon Hawaii’'s
obligations as an ILEC are resolved. On May 26, 2004,
Verizon Hawaii filed a motion for leave to file a reply to
MCI’'s Opposition, and attached its reply to its submittal
(“Reply”). In its Reply, Verizon Hawaili argues, among other
things, that MCI is requesting the commission act improperly and
outside of our jurisdiction, and recommends that we deny MCI’'s
request.
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Telecommunications Act of 1996 (the ™“Act”)® to implement the
modifications to thelr interconnection agreements and that the
effective date of the TRO is deemed to be the commencement date
of the negotiations. Verizon Hawaii states that the negotiations
between Verizon Hawaii and each of the CLECs and CMRS providers
in the State began on October 2, 2003, the effective date of the
TRO, since it sent each carrier a letter initiating the
negotiations and proposed a draft interconnection amendment
(*Amendment”) (a copy of the Amendment was included with
Verizon Hawaii’s Petition as Exhibit 2) to implement the new
rules. It represents that the parties “have not reached
agreement on many (and, in most cases, any) of the substantive
issues."® Verizon Hawaii states that it files its Petition
pursuant to the “arbitration window” established by § 252(b) (1)
and the TRO.” It informs us that under this section of the Act,
and as provided by the TRO, the commission must make its
determinations within nine (9) months after a request for
negotiation was made. Thus, 1t represents that the commiésion
must finish its determination of the unresolved issues of this
matter by July 2, 2004.

Verizon Hawaii further contends that the commission is

permitted “to consolidate proceedings under § 252 where not

*The Act amended Title 47 of the United State Code (U.S.C.).
Section references in this order refer to those in 47 U.S.C., as
amended by the Act.

*See, Verizon Hawaii’s Petition at 4.

Werizon Hawaii represents that February 14, 2004, to
March 11, 2004, constitutes its “arbitration window” to file its
petition with the commission under § 252 (b) (1).
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inconsistent with the requirements of the Act to reduce
administrative burdens on telecommunications carriers and the
State commission[.]”® Verizon Hawaii represents that its
Amendment will bring all of the interconnection agreements in the
State in compliance with present laws in a manner that will not
waste the parties’ or the commission’s resources.

In its Update, Verizon Hawaii attaches a revised
version of its Amendment in light of USTA II, and describes the

modifications made to the Amendment since its initial filing.

ITT.
Responsive Filings

In its efforts to be as inclusive as possible,
Verizon Hawaii served its Petition on thirty-two (32) CLECs and
CMRS providers, set forth in a list attached to its Petition as
Exhibit 1 (i.e., the *“Non-petitioning Parties”). Of these
Non-petitioning Parties, nine (9) filed responses with the
commission regarding Verizon Hawaii’s request for a consolidated
arbitrated proceeding. While Sprint, KMC Data, MCI, AT&T, and
Oceanic filed substantive pleadings (recognized in this order, as
their separate and respective “Response”), Verizon Wireless,
Level 3, Sandwich Isles, and PLNI filed informative response

filings.

*See, Verizon Hawaii’s Petition at 5. Citing § 252(g) of the
Act. Internal quotes and markings omitted.
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A.

Informative Response Filings

Verizon Wireless filed a letter to inform us that it is
in the midst of negotiating with Verizon Hawaii on the terms of
dismissal, and that it has confirmed with Verizon Hawaii that
once they have reached an agreement, Verizon Wireless can be
dismissed as a party to this proceeding.

Level 3 informs us that it is actively negotiating an
interconnection agreement with Verizon Hawaii to replace its
existing interconnection agreement. It also states that it does
not anticipate being an active participant in this proceeding and
requests that it be dismissed from this docket. Moreover, it
mentions that this proceeding is a waste of the commission’s and
the parties’ time since negotiations with Verizon Hawaii are
currently on-going. It also contends that Verizon Hawaii's
Petition is untimely since Verizon Hawaii did not follow the
“change of law” and *“dispute resolution” procedures of its
interconnection agreements before filing its arbitration.

Sandwich Isles informs wus that 1t is continuing and
will continue to negotiate in good faith with Verizon Hawaii
regarding the issues related to its interconnection agreement
with the ILEC and that it reserves its right to participate
further in this proceeding under Subchapter 5 of Hawaii
Administrative Rules (“HAR”) Title 6, Chapter 80.

PLNI informs us that it has reached an agreement with
Verizon Hawaii to amend its existing interconnection agreement,

making its participation in this proceeding moot. It informs us
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that it should be dismissed as a party to this proceeding.

Verizon Hawaii appears to agree with PLNI’'s assessment.’

B.
Substantive Response Filings
1.
Sprint’s Response

Sprint asserts that the Petition should be dismissed.
In the alternative, it states that the proceedings in this docket
should be stayed until meaningful good faith negotiations can be
completed, or until the implications of USTA II are fully
resolved. Sprint’'s recommendations are based on the arguments
set forth below.

First, Sprint contends that Verizon Hawaii failed to
negotiate in good faith as required under the Act and commission
rules. Sprint contends that Verizon Hawaii deflected any
meaningful discussion to resolve their differences.
Sprint argues that the § 252(b)(l) timetable is a default
timetable to be used to resolve open issues after “good faith”
negotiations have occurred. It further argues that
Verizon Hawaii’s decision to file its Petition without first
negotiating in “good faith” places unnecessary burdens on the
commission and the CLECs.

Second, Sprint argues that Verizon Hawaii’s Petition is

procedurally defective since it fails to adhere to the express

*WVerizon Hawaii’s attorney of record endorsed PLNI's
April 13, 2004 letter.
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requirements of the Act and our rules. While § 252 (b) (2) and HAR
§ 6-80-53(a){2) requires a petition for an arbitration to set
forth: (1) the unresolved issues; (2) the position of each of the
parties with respect to those issues; and (3) any other issue
discussed and resolved by the parties, Sprint contends that
Verizon Hawaii’s Petition did not satisfy any of these
requirements.

Third, Sprint maintains that while USTA II reversed and
remanded certain parts of the TRO, it does not expect the order
to fully resolve the issues of the TRO. Sprint informs us that
it did not have sufficient time to fully analyze USTA II and
requests additional time to file comments if Verizon Hawaii'’s
Petition is not dismissed or stayed.

Moreover, Sprint provided us with a March 3, 2004 North
Carolina Utility Commission (“N.C. Commission”) decision on a
similar petition for arbitration filed by the Verizon affiliate
in that state. The N.C. Commission “ruled that those proceedings
be continued indefinitely because (1) the petition constituted a
parallel TRO proceeding, (2) it made no sense to begin
arbitration where the underlying FCC rules were being challenged,
and (3) Verizon did not comply with the commission’s procedural

10

rules. The N.C. Commission’s decision i1is included as

Attachment 1 to Sprint’s Response, and Sprint requests that we

dismiss or stay Verizon Hawaii Petition for the same reasons.

“See, Sprint Response, filed on April 13, 2004, at 4,
quoting In re Interconnection Agreements with Competitive Local
Exchange Carriers and Commercial Mobile Radio Service Providers,
Docket No. P-19, SUB 4717, Order Continuing Proceeding
Indefinitely (N. Car. Util. Comm’'n, March 3, 2004).
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2.
KMC Data’s Response
KMC Data begins its response by listing a host of
procedural and substantive problems with Verizon Hawaii'’s
filings. KMC Data specifically contends that Verizon Hawaii
“filed its petition without describing negotiations (or lack
thereof) conducted to date, without regard to the change of law
provision(s) of any individual interconnection agreement, and
without even describing (yet alone defining) a list of issues”

N . . 11
for the commission to consider.

KMC Data further contends that
Verizon Hawaii failed to respond to its counteroffers and that it
made no effort to establish a negotiation schedule with them.
While suggesting that we should reject Verizon Hawaii’s Petition
and Update for inconsistencies with federal and state laws,
KMC Data contends that this consolidated proceeding to arbitrate
interconnection agreement amendments will be an efficient means

to resolve many issues that affect many carriers, and recommends

a procedural guideline for the commission to utilize.

3.
MCI's Response
In its Response, MCI ‘“reserves its right with respect
to whether this arbitration process should be conducted on a
consolidated basis, . . ., and if so, to what extent or degree.”"

Nevertheless, MCI informs us that it agrees with many of the

1

'See, KMC Data’'s Response, filed on April 13, 2004, at 1.

1

’See, MCI's Response, filed on April 13, 2004, at 1.
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terms and conditions of Verizon Hawaii'’'s Amendment. It states
that its primary concern is with Verizon Hawaii’s Update.
MCI contends that it is premature at this juncture to incorporate
the D.C. Circuit Court’s order into the parties’ agreement since
the order is not yvet effective. It further contends that once
USTA II becomes effective, triggering the “change of law”
provisions of the parties’ interconnection agreements, the
parties are obligated under the agreements to negotiate before
coming to the commission for arbitration. Additionally, MCI
expressly sets forth numerous reservations in its Response.
For example, it reserves its right to argue that the FCC, in its
TRO, did not mandate carriers to use the § 252(b) timetable when
negotiating amendments to interconnection agreements that contain
a “change of law” provision. It specifically reserves its right
to argue that the “change  of law” provision of its
interconnection agreement governs the process of negotiating and
arbitrating the amendments to implement the TRO as opposed to the

timing requirements of § 252(b).

4.
AT&T's Filings
On April 3, 2004, AT&T filed two (2) separate filings.
First, it filed its Response to the Petition asserting that
Verizon Hawaii’s Amendment is deficient in several ways and
provided the commission with a section-by-section critique of
Verizon Hawaii’s proposed amendments and a copy of its own

proposed TRO amendments. Among other things, AT&T attached its
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proposed TRO interconnection agreement amendments as Exhibit 3 to
its Response and requests that the commission adopts them.

AT&T also filed its Motion to Dismiss. In this motion,
AT&T contends that the issues raised in Verizon Hawaii’'s Update
are not yvet ripe for arbitration and suggests that they may never
be; accordingly it requests that the commission dismiss or strike
the Update. AT&T reminds us that the court in USTA II stayed the
effects of the order until the 1later of: (1) denial of any
petition for rehearing or rehearing en banc; or (2) sixty
(60) days after the issuance of the order. AT&T speculates that
USTA II would be stayed pending a review by the United States
Supreme Court, by a rehearing en banc by the D.C. Circuit Court,
or affected by further action from the FCC. Among other things,
it contends that the Update fails to abide by the procedural
requirements of HAR § 6-80-53. AT&T states that no
correspondence or discussion has occurred with regards to the
issues of USTA II and that Verizon Hawaii’s failure to abide by

the rule’s requirements will result in a waste of our resources.

5.
Oceanic’s Response
Oceanic makes its request for an extension of time to
file its response under HAR § 6-61-23(a) (2) since it mistakenly
believed that the due date for the filing of its response was
April 20, 2004. However, it contends that its response is timely
under HAR § 6-61-42 since it is requesting, in part, that the

Petition be dismissed as it pertains to Oceanic.

04-0040 12



Oceanic represents that under HAR § 6-61-42 “a motion to dismiss
may be made any time before a hearing on the merits.””

Oceanic contends that the Petition is premature and
requests that the commission deny Verizon Hawaii’s request for a
consolidated arbitration or, at a minimum, dismiss Oceanic as a
party from this proceeding. Oceanic represents that it is an
improper party to this proceeding since it 1is actively
negotiating an interconnection agreement with Verizon Hawaii, and
that its window for arbitration has not expired. If Oceanic is
not dismissed from this proceeding, it contends that it will be
forced to participate in an arbitration proceeding which may be

unnecessary, leading to a waste of its resources.

IV.
Verizon Hawaii’s Objections
Verizon Hawaii filed separate objections to the various
requests or motions to dismiss (or deny) filed by Sprint, AT&T,
and Oceanic. Verizon Hawaii’'s oppositions to each of these

requests are summarized below.

A.
QOpposition to Sprint'’s Motion to Dismiss
First, Verizon Hawaii argues that Sprint’s claim that

Verizon Hawaii failed to negotiate in good faith is false.

“See, Oceanic’s Filing at 2.

"“Verizon Hawaii filed no objections or comments with regards
to the responses filed Dby Verizon Wireless, Level 3,
Sandwich Isles, PLNI, KMC Data, and MCI.

04-0040 13



It contends that its refusal to accept Sprint’s proposals does
not constitute bad faith negotiations and also contends, among
other things, that it provided a point-by-point response to each
of Sprint’s proposals prior to the filing of Sprint’s Response.
Verizon Hawaii also argues that it is wunreasonable for the
commission to dismiss the Petition as to Sprint or any other CLEC
or CMRS provider since it would require Verizon Hawaii to file
individual arbitration petitions regarding each carrier.
Moreover, it contends that dismissing its Petition as it pertains
to Sprint on Sprint’s allegations of bad faith is not a basis to
dismiss the Petition as to all CLECs and CMRS providers since
these allegations only pertain to dealings between Verizon Hawaii
and Sprint, and not to any other carrier.

Second, Verizon Hawaii also argues that Sprint'’'s
allegation that the Petition did not comply with requirements of
§ 252(b) {(2) and HAR §6-80-53 does not support a dismissal of the
Petition. Verizon Hawaii contends that while the requirements of
those sections apply for an arbitration of a new agreement, it
does not necessarily apply to its petition to amend existing
agreements. It represents that neither the FCC nor the
commission has held that petitions seeking resolutions of
amendments under the TRO would need to comply with the formal
requirements of a petition for arbitration of a new agreement.
Verizon Hawaii also argues that it has complied with the
procedural requirements in 1light of the circumstances of this
proceeding. It states that it has set forth the issues as

presented in its draft Amendment and explained them in detail,
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but that it was unable to set forth the parties’ positions on the
various issues since it generally did not receive responses to
its ©proposal, or received them too late in the process.
Verizon Hawaii further argues that it has complied with the clear
purpose of the requirements by setting forth the disputed issues
for the commission to resolve. Moreover, it contends that a
dismissal of the Petition based on any technical defects of the
Petition would be a “disproportionate and inappropriate”
response.

Finally, Verizon Hawaii claims that Sprint’s request
for additional time to respond to the issues related to USTA IT
is untimely and unreasonable. Thus, it recommends that we deny
this request. Verizon Hawaii specifically argues, among other
things, that the commission established a timetable for the
Non-petitioning Parties to respond in Order No. 20846.
It contends that no party moved for a reconsideration of that

order, and that the time for a reconsideration of the order has

expired.

B.

Opposition to AT&T's Motion to Dismiss

Verizon Hawaii disagrees with AT&T's allegations that
the issues set forth in the Update are not ripe since USTA II is
not vet effective, and that the "“change of law” provision of
their interconnection agreement must be used to implement changes
resulting from USTA II. First, it contends that the commission

already determined that it was reasonable for Verizon Hawaii to
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file the Update in Order No. 20846. Verizon Hawaii asserts that
the Update was crafted to accommoaate potential further legal
developments in the wake of USTA II--making accommodations for
the possibility that the stay will be 1lifted; the possibility
that it will not be lifted; and even the possibility that the
U.S. Supreme Court will reverse the D.C. Circuit Court’'s
decision. Given this flexibility, Verizon Hawaii argues that its
proposed changes are not controversial and that it is reasonable
to address the Update at this time since it eliminates the need
for additional multiple arbitrations in the future.

Verizon Hawaii also contends that the “change of law”
provision in its interconnection agreement with AT&T is not
applicable to the USTA II issues since the change of law
triggering this proceeding is the TRO. It contends that USTA II
does not trigger the “change of law” provision since it merely
modifies the requirements of the TR0O. Verizon Hawaii reiterates
that it filed the Petition under the requirements of the TRO and
that the FCC directed carriers to use the § 252(b) timetable.
Verizon Hawaii further contends that the commission has a duty
under federal law to make determinations on any unresolved issue
within the timetable prescribed.

With regards to AT&T’'s assertion that Verizon Hawaii
failed to adhere to the requirements of HAR § 6-80-53, Verizon
Hawali reiterates its arguments and representations filed in its

opposition to Sprint’s similar claim.
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C.
Opposition to Oceanic’s Filing

Verizon Hawaii states that while it does not oppose
Oceanic’s request for an extension of time to file its response,
it does oppose Oceanic’s motion to be dismissed £from this
proceeding. It argues that Oceanic must remain a party to this
proceeding to amend its existing interconnection agreement to
implement the provisions of the TRO. It insists that the
on-going negotiations between Verizon Hawaii and Oceanic are
separate from this proceeding. Verizon Hawaili also states that
it is uncertain whether or not Verizon Hawaii and Oceanié can
come to an agreement on a new interconnection agreement,
including TRO  terms, without  proceeding to arbitration.
Verizon contends that it would be agreeable to a voluntary
dismissal of Oceanic from this proceeding once Oceanic and
‘Verizon Hawaiili have negotiated and executed an agreement in

conformity with the TRO.

V.
Discussion
Upon review of the record, we find that

Verizon Hawaii’s Petition, filed on February 20, 2004, requesting
the commission to initiate a consolidated arbitration proceeding
to amend its interconnection agreements with the wvarious named
CLECs and CMRS providers, as applicable, and as amended by its
Update, filed on March 19, 2004, should be denied, without

prejudice. Our determination is based on the following.

04-0040 17



First, as purported by Sprint and wvarious other
respondents, Verizon Hawaii’s Petition fails to conform to the
requirements of § 252(b) (2) and HAR § 6-80-53(a). These sections
of federal law and commission rules are clear--a petition for
arbitration before a state commission, must set forth: {1) the
unresoived issues; (2) the position of each party relating to
those issues; and (3) any other issues discussed and resolved by
the parties. Verizon Hawaii’s Petition is clearly deficient with
regards to this matter since it fails to set forth the position
of each party on the unresolved issues. Additionally, under HAR
§ 6-80-53(a), a petition for arbitration before the commission
must include, among other things, all relevant documents and
materials relating to the unresolved issues, the position of each
of the parties with respect to those issues, and any other issue
discussed and resolved by the parties. Instead, Verizon Hawaii
merely attached its Amendment to its Petition, informed the
commission that few carriers responded to its request for
negotiations, and stated that it filed its Petition under an
“arbitration window”.

Verizon Hawaii’s arguments against a dismissal due to
its failure to adhere to federal law and commission rules are
unpersuasive. For example, while it contends that the FCC
required carriers to use the § 252(b) timetable, Verizon Hawaii
appears to argue that the requirements of § 252(b)(2) and the
commission’s rules in HAR § 6-80-53(a), which reflect the federal
law, are not applicable for this proceeding. We disagree.

The FCC, in its TRO, specifically states that it “will rely on

04-0040 18



state commissions to be wvigilant in monitoring compliance with
the provisions of sections 251 and 252."° (Emphasis added.)
We believe that the § 252 (b) (2) requirements are included in this
FCC request. Furthermore, among other things, Verizon Hawaiil
contends that a dismissal of the Petition due to any technical
defects would be a “disproportionate and inappropriate” response.
However, we believe that Verizon Hawaii’'s failure to comply with
these requirements necessitate the commission to deny its
Petition; especially since we are only given until July 2, 2004,
to complete our review, make our determinations, and issue an
order. The form in which Verizon Hawaii filed its Petition makes
it impracticable, if not wvirtually impossible for the commission
to meet this deadline.

Second, the D.C. Circuit Court in USTA II vacated and
remanded certain portions of the TRO back to the FCC. In the
order, the D.C. Circuit Court temporarily stayed the issue of the
mandate until the latter of (1) a denial of any petition for
rehearing or rehearing en banc; or (2) sixty (60) days from the
issuance of the order (on or about May 1, 2004) .
Soon thereafter, the D.C. Circuit Court granted the FCC’s request
for an extension of the stay for forty-five (45) days. Thus, the
USTA II mandates will not be issued until on or about June 15,
2004, at this time. Clearly, the implications of the TRO are not

settled. The filing of Verizon Hawaii’'s Update and its May 7,

¥see, TRO at § 703.
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2004 Motion for Abeyance® provides further evidence of the
current uncertain legal conditions surrounding the TRO.
Additionally, there is no assurance that another stay or a
rehearing of the issues by any court will not be granted.
We believe that it would be inappropriaté, untimely, and a waste
of the parties’ and commission’s resources to grant
Verizon | Hawaii'’s request for a consolidated arbitrated
proceeding, at this time. Verizon Hawaii’s contention that its
Update was structured to accommodate future legal developments is
unpersuasive since the legal environment at this time is too
uncertain.

Moreover, there are certain aspects of Verizon Hawaii'’'s
Petition that we find questionable. For instance, while
Verizon Hawaii insists that the FCC in the TRO requires carriers
to employ the § 252(b) timetable, it fails to elaborate .that the
FCC set this timetable as a "“default timetable for modification
for interconnection agreements that are silent concerning change

of law and/or transition timing.”"

(Emphasis added.) Based on
the filings, it appears that “change of law” provisions do exist
in the interconnection agreements between Verizon Hawaii and

certain Non-petitioning Parties including, but not limited to,

“In its Motion for Abeyance, Verizon Hawaii requests that we
hold this proceeding until June 15, 2004 (the day the USTA II
mandates are expected to be issued) to conserve the resources of
the commission and the parties. Furthermore, it requests that we
toll the time for the completion of the arbitration and that it
will propose a procedural schedule for the recommencement and

completion of the arbitration proceeding on or shortly after
June 15, 2004.

Y'see, TRO at ¢ 703.
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Level 3, MCI, and AT&T. Thus, it is questionable whether br not
the § 252(b) timetable is applicable to this proceeding, at this
time, and with every named Non-petitioning Party.

Further, we are troubled about the extent of the number
of CLECs and CMRS providers listed by Verizon Hawaii as parties
to this proceeding in Exhibit 1 of the Petition. Verizon Hawaii
explained that it only seeks to amend those agreements that
require Verizon Hawaii to provide UNEs and that it included some
carriers in Exhibit 1 that may not be needed to be listed as a
party to this proceeding “[o]lut of an abundance of caution”.®
It also reserved its right to amend Exhibit 1 to remove any
carrier with an agreement that it determines does not require an
amendment. However, since the filing of +the Petition,
approximately more than three (3) months ago, Verizon Hawaii did
not once attempt to pare doWn Exhibit 1 to those carriers that
“need” to participate in this proceeding. We also note that
Verizon Hawaii listed US Cellular as a party to this proceeding.
We find this action to be unnecessary and questionable since
US Cellular (a.k.a. USCOC of Hawaii 3, Inc.) has not held a
certificate of registration (or a certificate of public
convenience and necessity (“CPCN")) to provide wireless

telecommunications services 1in any portion of the State since

¥see, Verizon Hawaii’s Petition at 1, footnote 1.
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approximately October 2000.% Verizon Hawaii’s inaction with
regards to tailoring Exhibit 1 indicates to the commission that
it may not be giving our rules proper consideration and due
regard. Its failure to fully tailor its Petition to carriers
with interconnection agreements that “require” amendment has
already unnecessarily diverted the resources of the commission
and the parties involved.

Based on the above, we conclude that Verizon Hawaii’'s
petition for a consolidated arbitration proceeding, as set forth
in its Petition filed on February 20, 2004, as amended by its
Update, filed on March 19, 2004, should be denied, without
prejudice. Due to our decision, above, we find and conclude that
the various filed motions and requests in this proceeding to be
moot including, but not 1limited to, Sprint’s request for a
dismissal of the Petition or a stay of the proceedings,
AT&T's Motion to Dismiss, Verizon Hawaii’s Motion for Abeyance,
and MCI's Opposition.? The commission is not forestalling the

filing of a consolidated proceeding in the future.

YBy Decision and Order No. 17795, filed on June 15, 2000, in
Docket No. 00-0116, the commission authorized AT&T Wireless
Services of Hawaii, Inc.’s acquisition of US Cellular’'s assets.
Additionally, by Order No. 18153, filed on October 23, 2000, in
Docket No. 6684, the commission approved US Cellular’s voluntary
surrender of its CPCN, effective as of the date of the order.

“With regards to Oceanic’s Filing, its request for an
enlargement of time to file its response and motion to dismiss
under HAR § 6-61-23(a)(2) 1is gquestionable since its mistaken
belief that the filing date for its response is April 20, 2004,
as opposed to April 13, 2004, does not appear to constitute
“excusable neglect” under the rule. Additionally, its
interpretation of HAR § 6-61-42 and the applicability of the rule
at this point in the proceedings is also somewhat suspect.
However, we find that this procedural issue is not a matter that
needs to be further addressed or resolved in this order.
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A consolidated proceeding may benefit, in some respects, all

involved. However, any petition for arbitration before this

state commission must be in conformity with all applicable

federal and state laws and commission rules and requirements.

VI.
Orders
THE COMMISSION ORDERS:
1. Verizon Hawaii’'s request for a consolidated

arbitrated proceeding, as set forth in its Petition filed on

February 20, 2004, as amended by its Update, filed on March 19,

2004, is denied, without prejudice.

2. This docket is closed.
DONE at Honolulu, Hawaii this 2nd  day of June, 2004.

PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII

Carlito P. Caliboso, Chairman

ayne/H. Kimura, Commissioner

By____ A/A]g %45

=3 N (3 k]
Janét E. Kawelo, Commissioner

APPROVED AS TO FORM:

N SOSZ/% _
Ji/Soock Kim
mmission Counsel
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