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BEFORETHE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAII

In theMatteroftheApplicationof )
)

HAWAII SUPERFERRY,INC. ) DocketNo. 04-0180
)

Fora CertificateofPublicConvenienceand )
Necessityto engagein operationsasaWater )
Carrier. )

STIPULATION FOR PROTECTIVE ORDER

WHEREAS,on July 22, 2004,HAWAII SUPERFERRY,INC. (“Hawaii

Superferry”or “Applicant”), filed anapplicationfor aCertificateof PublicConvenience

andNecessityto engagein operationsasawatercarrier(“Application”);

WHEREAS,Hawaii Superferrymaintainsthatdisclosureof certain

confidential informationcouldcompetitivelydisadvantageApplicant in doingbusinessin

thisState;

WHEREAS,Applicantanticipatesthatduringthecourseofthisproceeding,

informationconsideredto beconfidentialorproprietary(collectivelyreferredto as

“confidentialinformation”) by apartymaybe requestedor filed;

WHEREAS,theDivision ofConsumerAdvocacyoftheDepartmentof

CommerceandConsumerAffairs (“ConsumerAdvocate”)is, ex officio, apartyto this



proceedingpursuantto theRulesofPracticeandProcedurebeforethePublicUtilities

Commission(the“Commission”);

WHEREAS,Applicant iswilling to disclosecertainconfidential

informationonly to theConsumerAdvocateandtheCommission,solongasthe

informationis protectedfrom furtherdisclosure;

WHEREAS, in orderto assessthemeritsofthe approvalssoughtby the

Applicant,aswell asto determineits involvementin thisproceeding,the Consumer

Advocatemusthaveaccessto theinformationallegedto beconfidential;

WHEREAS,ApplicantandtheConsumerAdvocatedesireto establishaset

ofproceduresandprovisionspertainingto theuseanddisclosureof information

consideredto beconfidentialandanyinformationwhich apartymayin the future contend

to beconfidential;

WHEREAS,thepartiesunderstandthatduringthecourseoftheevidentiary

hearingin thismatter,if any, if it becomesnecessaryto addressany informationprovided

pursuantto thisprotectiveorderduringthecourseof thehearing,thatportionofthe

proceedingwill beheardin camera;

NOW, THEREFOREIT IS HEREBY STIPULATED AND AGREED,in

accordancewith Section6-61-50oftheRulesof PracticeandProcedurebeforethePublic

Utilities Commission,that the Commissionissueaprotectiveordercoveringthe

confidentialinformation identifiedin thecourseoftheproceedingin connectionwith the

Application, as follows:
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TERMS OF THE ORDER

1. Thisprotectiveordergovernstheclassification,acquisition,anduseof

confidential informationproducedby anypartyin thisdocket.

2. All partiesorparticipantsto all or anyportionofthisdocket,including

personswho aregrantedinterventionor participationaftertheeffectivedateofthis

protectiveorder,shallbesubjectto thisprotectiveorderandshallbeentitledto eitherall

or specificportionsofconfidentialinformation of apartyorparticipantunderthe

provisionsofthisprotectiveorderto theextentallowedby the Commission.

APPLICATION OF THE UNIFORM INFORMATION PRACTICES ACT

3. To the extentthatanyofthedocumentscoveredby thisprotectiveorder

consistof“governmentrecords,”asdefinedin Hawaii RevisedStatutes(“HRS”) §92F-3,

theprovisionsofHRS Ch. 92F (Uniform InformationPracticesAct or “UIPA”) shall

applyto thedisclosureofinformationcontainedin suchdocuments.In theeventany

provisionof thisprotectiveorderconflictswith anyprovisionoftheUIPA, theUIPA

shallcontrol.

CLASSIFICATION

4. Any partymaydesignateasconfidentialanyinformationit believes,in good

faith, containstradesecretsor otherconfidentialresearch,development,commercial,

financial,vendor,or bid informationincludingbut not limited to, businessplans,financial

statements,andmarketanalyses.Suchinformation shallbeprotectedagainstdisclosure

to anon-qualifiedpersonpursuantto thetermsofthisprotectiveorder,unlesssuch
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informationis declassified,or permissionto disclosetheinformationto suchnon-

qualifiedpersonis grantedby thepartyclaimingconfidentiality, asprovidedin

paragraph13 below.

5. If apartydesignatesinformationasconfidentialpursuantto paragraph4

aboveor 6 below, it shallproducethe confidentialinformationin accordancewith the

proceduresdescribedin paragraphs11 through14 below,andconcurrentlyprovide

certaininformationin writing to theCommissionandtheConsumerAdvocate. If aparty

seeksto designateinformation asconfidential,it must: (1) identify, in reasonabledetail,

theinformation’ssource,character,andlocation,(2) stateclearly thebasisfor the claim

of confidentiality,and(3) describe,with particularity,the cognizableharmto the

producingpartyfrom anymisuseor unpermitteddisclosureof theinformation.If the

Commissionor anypartyto this docketchallengestheclaimofconfidentialityofthe

information,thepartyclaiming confidentialityshallbeartheburdenofproofin

supportingits claimof confidentiality, andthe Commissionwill determinewhetherthe

informationis confidentialandwhetherit shouldbedisclosedunderaprotectiveorder.

Any challengeto theconfidentialityofanyinformationshallbemadein accordancewith

paragraph24 below.

6. Confidentialinformationprovidedto theCommissionor theConsumer

Advocate,orally or in anyotherform, shallbeprotectedasfully asconfidential

informationprovidedin written form. A partyshallnotify the Commissionandthe

ConsumerAdvocatewheninformationprovidedorally or in otherthanwrittenform
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includesconfidentialinformation. At thetime of suchnotification, apartyshall,in the

mannerprovidedin paragraph5 above,specifythesubject-matterof suchconfidential

information,thebasisfor the claimofconfidentiality, andthecognizableharmto the

producingpartyfrom anymisuseor unpermitteddisclosureoftheinformation.

FORMS OF CONFIDENTIAL INFORMATION

7. All informationclaimedto beconfidentialinformationshallbesubjectto

thetermsofthisprotectiveorder,andshallbe treatedby all qualifiedpersons(asdefined

by thisprotectiveorder)asconstitutingconfidentialinformation. Unlessa different

treatmentis warranted,anynotes,summaries,abstracts,or analysesthatarepreparedby

counsel,experts,or otherqualifiedpersons,andthatreflectthe underlyingconfidential

information,shallalsobesubjectto thetermsof thisprotectiveorder.

DESIGNATION

8. Anyparty claimingthat informationis confidentialshallplaceuponall

applicablematerialthefollowing legend:

CONFIDENTIAL

SUBJECT TO PROTECTIVE ORDER

Wheneveronly aportionof adocument,transcript,orothermaterialis deemedto contain

confidentialinformation, thepartyshall,to the extentreasonablypracticable,limit the

claimofconfidentialityto only suchportion. However,if suchlimitation isnot

reasonablypracticable,the entiredocument,transcript,or othermaterialmaybe

designatedasconfidentialinformation.
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9. With respectto anyconfidentialinformationthat is not underthe controlof

thepartyclaiming confidentiality,otherpersonsshall,to the extentrequestedby that

party,cooperateto ensurethatall copiesof suchconfidentialinformationbearthelegend

requiredin paragraph8 above.

10. Any partymayrequesttheCommissionto designateasconfidential

informationanydocumentor otherinformationpreviouslyproducedbut not designatedas

confidential,providedthat theparty,in themannerprovidedin paragraph5 above,

specifiesthe subject-matterof suchconfidentialinformation,thebasisfor theclaimof

confidentiality,andthecognizableharmto theproducingpartyfrom anymisuseor

unpermitteddisclosureof theinformation. In addition,thepartyclaiming confidentiality

shallsubstitutethepreviously-producedbut not designatedasconfidentialmaterialwith

theidenticalmaterialunderdesignationasrequiredin Paragraph8 above.

DISCLOSURE

11. Exceptasprovidedin paragraph13 below,confidential informationshall

not be madeavailableor disclosedto anypersonwhois not a “qualifiedperson”as

definedin paragraph12 below.

12. “Qualifiedperson,”asusedin thisprotectiveorder,meansanyoneof the

following:

a. Theauthor(s),addressee(s),or originator(s)ofthe confidential

information(providedthatsuchpersonshallbeaQualifiedPersonby

virtue of this subparagraphonly with respectto theconfidential
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informationof whichsuchpersonwastheauthor,addressee,or

originator);

b. TheCommissionandits staff;

c. TheConsumerAdvocate,its staff, its counsel(includingemployees

directly employedby suchcounsel),andanyconsultantsretainedby the

ConsumerAdvocatefor this proceeding;

d. Applicant, its officersandemployees,its counsel(includingemployees

directlyemployedby suchcounsel),andanyconsultantsretainedby

Applicant for thisproceeding;

e. Any otherpartyor participantto thisproceeding,its staff~its counsel

(including employeesdirectly employedby suchcounsel),andany

consultantsretainedby it for thisproceeding,to the extentallowedby

theCommission,providedhowever,no party’s or participant’s

employeeor consultantwho is engagedin developing,planning,

marketingor sellingtheparty’s/participant’sproductsor services,or

determiningthe costsof theparty’s/participant’sproductsor servicesor

designingpricesoftheparty’s/participant’sproductsor services

chargedcustomersshallbe deemedto be aqualifiedperson;

f. Any otherpersonapprovedby thepartyassertingtheclaimof

confidentiality;and

-7-



g. Any otherpersondesignatedasaqualifiedpersonby orderof the

Commission.

13. Whenaqualifiedpersonwishesto discloseconfidential informationto a

non-qualifiedperson,thequalifiedpersonmustrequestpermissionfrom theparty

claimingconfidentiality. Therequestshall identify the non-qualifiedpersonto whom

disclosureis desired;discloseanypast,present,or anticipatedaffiliation betweenthe

qualifiedpersonandthenon-qualifiedperson;specifytheexactinformation to be

disclosed;andstatethereasonsfor disclosure.If permissionis grantedby theparty

claimingconfidentiality,disclosureof theconfidentialinformationshallbemadeto such

non-qualifiedpersonin thesamemannerasprovidedfor qualifiedpersonsin paragraph

14 below.

PROCEDURE FOR OBTAINING ACCESS

14. Prior to disclosingconfidentialinformationto aqualifiedpersonotherthan

theCommissionandits staff~,thequalifiedpersonshall reada copyofthisprotective

order,completea copy oftheagreementattachedasExhibit A to thisprotectiveorder,

andsignthecompletedcopyoftheagreement.A copyoftheexecutedagreementshall

bedeliveredto thepartyclaimingconfidentialityandtheCommission.

USEOF CONFIDENTIAL INFORMATION

15. Any confidentialinformationobtainedunderthisprotectiveordershallbe

usedsolely in connectionwith thisproceedingandanyrelatedadministrativeandjudicial

proceedings(at which time theinformationwill continueto betreatedasconfidential),
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andshallnotbeusedfor anyotherpurpose,includingbusiness,governmentalor

commercialpurposes,exceptasprovidedin paragraphs16 and17, andexceptasmaybe

directedby (a) an orderof court,(b) an orderof theCommission,or (c) theUIPA (in the

caseofany “agency”asdefinedin HRS §92F-3),including anyruling of theOffice of

InformationPractices.

16. Any confidentialinformationobtainedunderthisprotectiveordermaybe

usedby the Commissionandits staffin anyproceedingpendingbeforetheCommission

involving theproducingparty,or wheretheintendeduseofsuchconfidential information

is for thepurposeof assistingtheCommissionin fulfilling its statutorydutiesand

responsibilitieswith respectto theproducingparty. Theconfidential informationshall

continueto betreatedasconfidentialuntil theprotectionconferredby this protective

order(or any otherapplicableprotectiveorder)is terminatedby theproducingparty,or

until furtherorderofthe Commission.

17. Any confidentialinformationobtainedunderthisprotectiveordermaybe

usedby theConsumerAdvocate,its staff, its consultantandits counselin anyproceeding

pendingbeforetheCommissioninvolving theproducingparty,or wheretheintendeduse

ofsuchconfidentialinformationis for thepurposeof assistingtheConsumerAdvocatein

fulfilling its statutorydutiesandresponsibilitieswith respectto theproducingparty. The

confidentialinformationshallcontinueto betreatedasconfidentialuntil theprotection

conferredby thisprotectiveorder(or anyotherapplicableprotectiveorder)is terminated

by theproducingparty,oruntil furtherorderof theCommission.
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18. Unlessotherwiseorderedby the Commission,if apartydesiresto file

written testimony,exhibits orpleadingswhich containorreflectthe confidential

information,thepage(s)or portionsofthepage(s)containingorreflectingsuch

informationshallbe treatedasconfidential,andthatpartof anyhearingat whichsuch

informationis discussedshallbeheld in camera,or underotherconditionsimposedby the

Commissionto preventunnecessarypublic disclosureof suchinformation. A copyof any

confidentialpage,with anysuchinformation deleted,shallbe filed to be includedin the

public record,andeachsuchpageshallcontainthe following designationin theupperleft

handcorner:

Confidential Information
DeletedPursuant To
Protective Order No. _______

RETENTION OF CONFIDENTIAL INFORMATION

19. Confidentialinformationshallberetainedin a lockedcabinetdedicatedto

thestorageofconfidential information,or otherwisesecuredto ensurethataccessto and

disclosureoftheconfidential informationis limitedto aqualifiedperson.

20. Confidentialinformationthat is givento or filed with theCommissionor its

staffshallbeseparatelyboundandplacedin asealedenvelopeor otherappropriatesealed

containeron which shallappearthefollowing legend:

THIS ENVELOPE IS SEALED PURSUANT TO
PROTECTIVE ORDER NO. _______ AND
CONTAINS DOCUMENTS WITH
CONFIDENTIAL INFORMATION. IT IS NOT
TO BE OPENED OR THE CONTENTS OF THIS
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ENVELOPE DISPLAYED OR REVEALED
EXCEPT TO QUALIFIED PERSONS
AUTHORIZED TO INSPECT THE ENCLOSED
DOCUMENTS.

21. Confidential informationshallnotbereproducedor duplicated,exceptto

makeworking copiesandcopiesto befiled with theCommissionunderseal. If a

documentcontainsinformationso sensitivethat it shouldnotbe copiedby anyone,it shall

bearthefollowing legend:“Copying Prohibited.”

22. If acourtor otheradministrativeagencyrequests,subpoenas,or orders

productionofconfidentialinformationthatapartyorpersonhasobtainedunderthis

protectiveorder,thatpartyor person,prior to disclosure,shallpromptlynotify theparty

claiming confidentialityof therequest,subpoena,or order.

DURATION OF CONFIDENTIALITY

23. The confidentialityof the information producedpursuantto this protective

order shall be preserveduntil all interestedparties,by written stipulation,terminatethe

protectionconferredby thisprotectiveorder,or until furtherorderoftheCommission.

APPEAL TO THE COMMISSION

24. If anyinterestedpersondisagreeswith thedesignationofinformationas

confidential,thepartyclaiming confidentialityandthepersonsodisagreeingshall first

makea goodfaith attemptto resolvethe disputeon an informalbasis. If thedispute

cannotberesolved,thepersoncontestingthe confidentialityof theinformationshall file a

motionto compeldisclosureor anyotherappropriatemotion with the Commission.The
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partyclaimingconfidentialityshallbeartheburdenof proofin supportingits claim, and

theCommissionwill determinewhethertheinformation shallcontinueto bedesignated

asconfidentialunderthisprotectiveorder. Pendingadispositionof themotion, the

informationin questionshallbe treatedasconfidentialinformationandshallnotbe

disclosedexceptaspermittedin thisprotectiveorder.

NONWAI VER OF OBJECTIONS AND RIGHTS

25. Thepartiesretain theright to contestanyassertionor finding of

confidentialityor ofnon-confidentiality.

26. Thepartiesretain theright to question,challenge,andobjectto the

admissibilityofconfidentialinformation on thegroundsof relevancyormateriality.

MODIFICATION OF THE PROTECTIVE ORDER

27. TheCommissionmaymodify thisprotectiveorderon the motionof any

party,or on its own motion,uponreasonablenoticeto thepartiesandanopportunityfor

hearing.

DISPOSAL OF CONFIDENTIAL INFORMATION

28. Exceptasprovidedin paragraphs29 and30 below,within 90 daysafterthe

conclusionof thisproceeding,personsin possessionof confidential informationshall, at

theoptionofthe partyproducingtheconfidential information,returnor destroyall such

materialsandall copies,notes,tapes,papers,or othermediumcontaining,summarizing,

excerpting,or otherwiseembodyinganyconfidential information. If thepartyproducing

theconfidential informationrequestsdestruction,thepersondestroyingtheinformation
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shallcertify its destructionto theproducingparty,indicatingthenameoftheperson

destroyingthedocuments,themethodof destruction,andtheidentityofthe specific

documentsdestroyed.

29. Counselandtherepresentativesofrecordfor apartyshallbeentitledto

retainmemoranda,pleadings,exhibitsofrecord,writtentestimony,andtranscripts

embodyinginformationderivedfrom or incorporatingconfidentialinformationto the

extentreasonablynecessaryto preservefiles on thisproceeding.

30. Confidentialinformationproducedin thisproceedingshall remainin the

possessionofthe Commission,theConsumerAdvocate,andcounselfor theConsumer

Advocatefor thedurationrequiredby applicablestatute.

SANCTIONS

31. Any personviolating thisprotectiveordershall besubjectto sanctions

imposedby theCommission.

DATED: Honolulu,Hawaii

RobertE. “Terry” White
ChiefOperatingOfficer
Hawaii Superferry,Inc.

July 23, 2004

/lohn Cole
( ExecutiveDirector

Division ofConsumerAdvocacy
DepartmentofCommerceandConsumerAffairs
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APPROVEDAND SOORDEREDTHIS 29th day of July, 2004

APPROVEDASTO FORM:

PUBLIC UTILITIES COMMISSIONOF THE
STATE OFHAWAII

By
Carlito P. Caliboso,Chairman

~
()~ayne’H.Kimura, Commissioner

~

Jan~tE. Kawelo,Commissioner

I)

se1
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EXHIBIT A

BEFORETHE PUBLIC UTILITIES COMMISSION
OF THE STATE OFHAWAII

PROTECTIVEAGREEMENT

1. I, ,havebeen

presentedwith a copyofProtectiveOrderNo. ____________, issuedby thePublic

Utilities Commissionin DocketNo. _______ on the______ dayof_________________

2004(“ProtectiveOrder”).

2. I am employed,retainedor assistingin DocketNo. _______ andhave

requestedreviewof theconfidentialinformation coveredby theProtectiveOrder.

3. I understandthe confidentialinformationcoveredby theProtective

Orderis to beusedsolely to assist_______________________________________________ as

providedfor in paragraph15 oftheProtectiveOrder(andparagraph17 in thecaseof

renderingassistanceto the ConsumerAdvocate),andthat I amto makeno otheruseof

theconfidentialinformation,noramI to disclosetheconfidentialinformationto anyother

personunlessotherwisepermittedby the ProtectiveOrder.

4. I furtherunderstandthat at theconclusionofmy assistanceto

________________________________________ I shall accountfor eachcopy, extract,note

andsummaryof, or otherdocumentcontaininganypartofsuchconfidential information

to ____________________________________________, andI shallabideby theprovisions

in paragraph28 of theProtectiveOrder,unlessotherwisepermittedby paragraphs29 and
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30 oftheProtectiveOrder.

5. I herebycertify that I havereadtheabove-mentionedProtectiveOrder

andagreeto abideby its termsandconditions.

DATED at , _______________________ _____

Signature

Address

TelephoneNumber
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CERTIFICATEOF SERVICE

I herebycertiQythatI havethis dateservedacopyoftheforegoing

ProtectiveOrderNo. 21190 uponthe following parties,by causingacopyhereofto be

mailed,postageprepaid,andproperlyaddressedto eachsuchparty.

JOHNCOLE
ExecutiveDirector
Division ofConsumerAdvocacy
DepartmentofCommerceandConsumerAffairs
335 MerchantStreet,Room326
Honolulu,HI 96813

JOHNGARIBALDI
ChiefFinancialOfficer
Hawaii Superferry,Inc.
Pier19, Ferry Terminal
Honolulu,Hawaii 96817

J14~7~v~
Karen Higashi U

DATED: July 29, 2004


