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BEFORETHE PUBLIC UTILITIES COMMISSION

OF THE STATEOF HAWAII

In theMatterof theApplicationof ) DocketNo. 03-0104
)

NPCR,Inc. d/b/aNextelPartners )
)

for Designationasan Eligible )
TelecommunicationsCarrier(ETC) in the )
Stateof Hawaii )
___________________________________________________________________ )

STIPULATION FORPROTECTIVEORDER

WHEREAS,NPCR, Inc. d/b/aNextel Partners(“Nextel Partners”)hasbeendesignated

an Eligible TelecommunicationsCarrier (“ETC”) by the Public Utilities Commission

(“Commission”) on June25,2004, in DecisionandOrder(“D & 0”) No. 21089;

WHEREAS, certainconditionsin the D & 0 requireNextel Partnersto file documents

andreports,someofwhich will containconfidentialand/orproprietaryinformation;

WHEREAS, Nextel Partnersmaintains that disclosureof certain confidential and/or

proprietaryinformationcoulddisadvantageNextelPartnersin its business;

WHEREAS, Nextel Partnersand the Division of ConsumerAdvocacy (“Consumer

Advocate”)arepartiesin this proceeding;and

WHEREAS,the partiesdesireto establisha set of proceduresandprovisionspertaining

to theuseanddisclosureofinformationconsideredto be confidentialand/orproprietaryandany

informationwhich anypartymayin thefuture contendto be confidential;

NOW, THEREFORE,IT IS HEREBY STIPULATED AND AGREED, in accordance

with Section 6-61-50 of the Rules of Practice and Procedurebefore the Public Utilities

Commission,thatthe Commissionissuea protectiveordercoveringtheconfidentialinformation

identifiedin thecourseof theproceedingasfollows:
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TERMS OF THE ORDER

1. This protective order governsthe classification, acquisition, and useof trade

secretsandotherconfidentialinformationproducedby any partyin this docket.

2. All partiesor participantsto all or any portion of this docket,includingpersons

whoare grantedinterventionor participationaftertheeffectivedateof thisprotectiveorder,shall

besubjectto this protectiveorderand shall be entitled to all confidential informationof a party

or participant under the provisions of this protective order to the extent allowed by the

Commission.

APPLICATION OF THE UNIFORM [NFORMATION PRACTICESACT

3. To theextentthatany of thedocumentscoveredby thisprotectiveorderconsistof

“governmentrecords,”asdefinedin Hawaii RevisedStatutes(“HRS”) §92F-3,theprovisionsof

HRS Chapter92F(“Uniform InformationPracticesAct” or “UIPA”) shallapplyto thedisclosure

of informationcontainedin suchdocuments. In theeventany provision of this protectiveorder

conflictswith any provisionoftheUIPA, theUIPA shallcontrol.

CLASSIFICATION

4. A party to this proceedingmay designateas confidential any information it

believes, in good faith, containstrade secretsor other confidential research,development,

commercial,financial, vendor, or bid information, including but not limited to cost support

studies. Such information shall be protectedagainst disclosureto a non-qualified person

pursuantto the terms of this protective order, unless such information is declassified,or

permissionto disclosethe information to suchnon-qualified personis grantedby the party

claiming confidentiality,asprovidedin paragraph13 below.

5. If apartydesignatesinformationasconfidentialpursuantto paragraph4 aboveor

6 below, it shall produce the confidential information in accordancewith the procedures
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describedin paragraphs11 through 14 below, and concurrentlyprovidecertaininformation in

writing to the Commission and the ConsumerAdvocate. If a party seeksto designate

informationasconfidential, it must: (1) identify, in reasonabledetail,the information’s source,

character, and location, (2) state clearly the basis for the claim of confidentiality, and

(3) describe,with particularity,the cognizableharmto the producingparty from any misuseor

intermitteddisclosureof the information. If theCommissionorany partychallengestheclaim of

confidentiality of the information, the party claiming confidentiality shall bear the burdenof

proofin supportingits claim of confidentiality, and theCommissionwill determinewhetherthe

information is confidential and whetherit should be disclosedundera protectiveorder. Any

challengeto the confidentialityof any informationshallbemadein accordancewith paragraph

24 below.

6. Confidential informationprovidedto the Commissionor a party,orally or in any

otherform, shall be protectedasfully asconfidential informationprovidedin written form. A

party shall notify the Commissionand thepartieswheninformationprovidedorally or in other

thanwritten form includesconfidential information. At thetime of suchnotification, theparty

shall, in the manner provided in paragraph5 above, specify the subject-matterof such

confidential information, thebasis for the claim of confidentiality,and the cognizableharm to

theproducingpartyfrom any misuseor unpermitteddisclosureof the information.

FORMSOF CONFIDENTIAL [NFORMATION

7. All information claimed to be confidential information shall be subjectto the

termsof this protectiveorder, and shall be treatedby all qualified persons(asdefinedby this

protective order) as constituting confidential information. Unless a different treatment is

warranted,any notes,summaries,abstracts,or analysesthat arepreparedby counsel,experts,or

otherqualified persons,and that reflect the underlyingconfidential information, shall also be
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subjectto thetermsofthis protectiveorder.

DESIGNATION

8. Any party claiming that information is confidential shall place upon the

applicablematerialthefollowing legend:

CONFIDENTIAL

SUBJECTTOPROTECTIVEORDER
Wheneveronly aportionof adocument,transcript,orothermaterial is deemedto contain

confidential information, the partyshall, to the extentreasonablypracticable,limit the claim of

confidentialityto only suchportion. However, if suchlimitation is not reasonablypracticable,

theentiredocument,transcript,or othermaterialmaybedesignatedasconfidential information.

9. With respectto any confidential informationthat is not underthe control of the

partyclaiming the informationis confidential,otherpersonsshall, to theextentrequestedby that

party, cooperateto ensure that all copies of such confidential information bear the legend

requiredin paragraph8 above.

10. Any party mayrequestthe Commissionto designateas confidential information

any documentor other information previously producedbut not designatedas confidential,

providedthattheparty,in themannerprovidedin paragraph5 above,specifiesthesubject-matter

of suchconfidential information, the basis for the claim of confidentiality, and the cognizable

harm to the producingparty from any misuseor unpermitteddisclosureof the information. In

addition, the party claiming confidentiality shall substitute the previously-producedbut not

designatedas confidentialmaterialwith the identical materialunderdesignationasrequiredin

Paragraph8 above.

DISCLOSURE

11. Exceptasprovided in paragraph13, confidential informationshall not be made

availableor disclosedto any personwho is not a “qualified person”asdefined in paragraph12
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below.

12. “Qualified person,” as used in this protective order means any one of the

following:

a. The author(s), addressee(s), or originator(s) of the confidential

information;

b. TheCommissionandits staff,

c. TheConsumerAdvocate,its staff, counsel,(includingemployeesdirectly

employedby suchcounsel),andany consultantsretainedby theConsumer

Advocatein this proceeding;

d. Any otherparty or participantto this proceeding,its staff, its counsel

(including employeesdirectly employed by such counsel), and any

consultantsretainedby it for this proceeding,to the extentallowedby the

Commission;

f. Any other person approved by the party asserting the claim of

confidentiality;and

g. Any other person designatedas a qualified personby order of the

Commission.

13. When a qualified personwishesto discloseconfidential information to a non-

qualified person, the qualified person must request permission from the party claiming

confidentiality. The requestshall identify the non-qualified personto whom disclosure is

desired;discloseany past,present,or anticipatedaffiliation betweenthequalifiedpersonandthe

non-qualifiedperson;specify the exact information to be disclosed;and statethe reasonsfor

disclosure. If permissionis grantedby the party claiming confidentiality, disclosureof the
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confidential information shall be madeto suchnon-qualifiedpersonin the samemanneras

providedfor qualifiedpersonsin paragraph14 below.

PROCEDUREFOR OBTAINING ACCESS

14. Prior to disclosingconfidential informationto a qualified personother thanthe

Commissionandits staff, thequalifiedpersonshall readacopyof thisprotectiveorder,complete

a copy of the agreementattachedasExhibit A to this protectiveorder, and sign the completed

copy of the agreement. A copy of the executedagreementshall be delivered to the party

claimingconfidentialityandtheCommission.

USEOF CONFIDENTIAL INFORMATION

15. Any confidential informationobtainedunder this protectiveorder shall be used

solelyin connectionwith this proceedingandanyrelatedadministrativeandjudicial proceedings

(at whichtime the informationwill continueto be treatedasconfidential),and shallnotbe used

for any otherpurpose,includingbusiness,governmentalor commercialpurposes,or in anyother

administrativeorjudicial proceeding,exceptasprovidedin paragraphs16 and 17, andexceptas

may be directedby (a) an order of court, (b) an order of the Commission,and (c) the UIPA,

includingany rulingof theOffice of InformationPractices.

16. Any confidentialinformationobtainedunderthis protectiveordermay be usedby

the Commissionand its staff in any proceedingpendingbeforethe Commissioninvolving the

producingparty,or wheretheintendeduseofsuchconfidential informationis for the purposeof

assistingthe Commissionin fulfilling its statutoryduties and responsibilities. The confidential

information shall continue to be treatedas confidential until the protectionconferredby this

protectiveorder(or anyotherapplicableprotectiveorder) is terminatedby the producingparty,

or until furtherorderoftheCommission.

17. Any confidentialinformationobtainedunderthis protectiveordermaybeusedby

7



theConsumerAdvocate,its staff, its consultantandits counselin anyproceedingpendingbefore

the Commissioninvolving the producingparty, or wherethe intendeduseof suchconfidential

information is for the purposeof assistingthe ConsumerAdvocatein fulfilling its statutory

duties and responsibilities. The confidential information shall continue to be treatedas

confidential until the protection conferredby this protectiveorder (or any other applicable

protectiveorder)is terminatedby theproducingparty,oruntil furtherorderoftheCommission.

18. Unlessotherwiseorderedby the Commission,if a party desiresto file written

testimony,exhibitsorpleadingsthat containorreflect theconfidentialinformation,only that part

of thepage(s)containingor reflectingsuchinformationshall be treatedasconfidential,andthat

partof anyhearingat whichsuchinformationis discussedshall be held in camera,orunderother

conditions imposedby the Commissionto prevent unnecessarypublic disclosure of such

information. A copyof any confidentialpage,with anysuchinformationdeleted,shall be filed

to be includedin thepublic record,andeachsuchpageshallcontainthefollowing designationin

theupperleft-handcorner:

Confidential Information
DeletedPursuant To
ProtectiveOrder No.________

RETENTIONOF CONFIDENTIAL INFORMATION

19. Confidential information shall be retainedin a locked cabinetdedicatedto the

storageof confidential information,or otherwisesecuredto ensurethat accessto anddisclosure

oftheconfidentialinformation is limited to aqualifiedperson.

20. Confidential informationthat is givento or filed with the Commissionor its staff

shall be separatelybound and placedin a sealedenvelopeor otherappropriatesealedcontainer

on which shallappearthefollowing legend:
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THIS ENVELOPE IS SEALED PURSUANT TO
PROTECTIVE ORDER NO. _______ AND CONTAINS
DOCUMENTS WITH CONFIDENTIAL INFORMATION.
IT IS NOT TO BE OPENED OR THE CONTENTS OF THIS
ENVELOPE DISPLAYED OR REVEALED EXCEPT TO
QUALIFIED PERSONS AUTHORIZED TO INSPECT THE
ENCLOSED DOCUMENTS.

21. Confidential information shall not be reproducedor duplicated,exceptto make

workingcopiesandcopiesto be filed with the Commissionunderseal. If a documentcontains

information so sensitivethat it should not be copiedby anyone,it shall bear the following

legend:“CopyingProhibited.”

22. If a courtor otheradministrativeagencyrequests,subpoenas,orordersproduction

of confidential informationthat a party or personhasobtainedunderthis protectiveorder, that

partyor person,prior to disclosure,shallpromptly notify theparty claiming confidentialityofthe

request,subpoena,ororder.

DURATION OF CONFIDENTIALITY

23. Theconfidentialityof the informationproducedpursuantto this protectiveorder

shall be preserveduntil all interestedparties,by written stipulation, terminatethe protection

conferredby this protectiveorder,oruntil furtherorderof theCommission.

APPEAL TO THE COMMISSION

24. If any interested person disagreeswith the designationof information as

confidential, the party claiming confidentialityandthe personsodisagreeingshall first makea

goodfaith attemptto resolvethedisputeon an informalbasis. If thedisputecannotbe resolved,

the personcontesting the confidentiality of the information shall file a motion to compel

disclosure or any other appropriatemotion with the Commission. The party claiming

confidentialityshallbearthe burdenof proofin supportingits claim, andthe Commissionwill

determinewhether the information shall continue to be designatedas confidential under this
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protectiveorder. Pendinga dispositionof the motion, the information in questionshall be

treated as confidential information and shall not be disclosedexcept as permitted in this

protectiveorder.

NON-WAIVER OF OBJECTIONSAND RIGHTS

25. Thepartiesretaintheright to contestanyassertionor finding of confidentialityor

ofnon-confidentiality.

26. Thepartiesretaintheright to question,challenge,and object to the admissibility

of confidentialinformationon thegroundsof relevancyormateriality.

MODIFICATION OF THE PROTECTIVEORDER

27. TheCommissionmaymodify thisprotectiveorderon themotion of anyparty, or

on its own motion, uponreasonablenoticeto thepartiesandanopportunityfor hearing.

DISPOSALOF CONFIDENTIAL INFORMATION

28. Except as provided in paragraphs29 and 30 below, within 90 days after the

conclusionof this proceeding,personsin possessionof confidential information shall, at the

option of the party producingthe confidential information, returnor destroyall suchmaterials

and all copies,notes, tapes,papers,or othermediumcontaining,summarizing,excerpting,or

otherwise embodying any confidential information. If the party producing the confidential

information requests destruction, the person destroying the information shall certify its

destructionto the producingparty, indicatingthe nameof thepersondestroyingthe documents,

themethodofdestruction,andtheidentity of thespecificdocumentsdestroyed.

29. Counseland the representativesof record for a party shall be entitledto retain

memoranda,pleadings, exhibits of record, written testimony, and transcripts embodying

information derived from or incorporating confidential information to the extent reasonably
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necessaryto preservefiles on this proceeding. The files shall not be disclosedto any other

person.

30. Confidential information produced in this proceeding shall remain in the

possessionof theCommission,theConsumerAdvocateandcounselfor the ConsumerAdvocate

for thedurationrequiredby applicablestatute.

SANCTIONS

31. Any personviolating this protectiveorder shall be subjectto sanctionsimposed

by theCommission.

Dated:Honolulu,Hawaii,August 23, 2004.

NATHAN T. NATORI

Attorneyfor NPCR,Inc.

JON

torneyfortheDivision of ConsumerAdvocacy
Departmentof CommerceandConsumerAffairs
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APPROVED AND SO ORDEREDON AUG 2 7 2004 at Honolulu, Hawaii.

PUBLIC UTiLITiES COMMISSION OF THE
STATE OF HAWAII

By ~
Carlito P. Caliboso,Chairman

H. Kimura,Commissioner

By________
JanetE. Kawelo, Commissioner

vi

APPROVED AS TO FORM:

_.~j %-~--
MichaelAzama,Esq.
CommissionCounsel
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EXHIBIT A

BEFORETHE PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII

PROTECTIVEAGREEMENT

1. I, ___________________, havebeenpresentedwith a copy of ProtectiveOrder

No. _______ issuedby the Hawaii Public Utilities Commissionin DocketNo. 03-0104on the

_____ day of August , 2004(“ProtectiveOrder”).

2. I am employed,retainedor assisting____________________________in Docket

No. 03-0104 andhaverequestedreviewoftheconfidentialinformationcoveredby theProtective

Order.

3. I understandtheconfidentialinformationcoveredby the ProtectiveOrderis to be

usedsolely to assist ___________________________and that unlessotherwisepermittedby the

ProtectiveOrder,I amto makeno otheruseoftheconfidential information,noramI to disclose

the confidentialinformationto anyotherperson.

4. I further understand that at the conclusion of my assistance to

_________________________I shall accountfor eachcopy, extract, note and summaryof, or

other documentcontaining any part of such confidential information to the party claiming

confidentialityandI shallabideby theprovisionsin paragraph28 of theProtectiveOrder,unless

otherwisepermittedby paragraphs29 and30 oftheProtectiveOrder.

5. I herebycertify that I havereadthe above-mentionedProtectiveOrderandagree

to abideby its termsandconditions.

DATED: Honolulu,Hawaii,__________________________________________

Signature



Address

TelephoneNumber
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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAII

In the Matter of the Application of ) DocketNo. 03-0104
)

NPCR, Inc. dlb/a Nextel Partners )
)

forDesignationasanEligible )
TelecommunicationsCarrier (ETC) in the )
Stateof Hawaii )
_______________________________________________________________)

CERTiFICATE OF SERVICE
(~j ~‘~14

I hereby certify that a copy of the foregoing Protective Order No. ~ ~‘ will

be duly served on the following party at its last known address by depositing said copy,

postageprepaid, in theUnited Statesmail.

DIVISION OF CONSUMER ADVOCACY
Dept. of Commerceand ConsumerAffairs
AUN: Jon S. Itomura, Esq.
335Merchant Street, Suite 326
Honolulu, Hawaii 96813

NPCR, Inc.
do Nathan T. Natori, Esq.
1360Pauahi Tower
1001 BishopStreet
Honolulu, Hawaii 96813

Attorney for NPCR, Inc.

Y~k
Chief Clerk

DATED: Honolulu, Hawaii /~L’L’ 2 7 2004


