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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAII

————— In the Matter of -----

PUBLIC UTILITIES COMMISSION Docket No. 05-0195

Instituting Proceedings Order No. 2 2(32*0
Relating to the Determination
Of the Appropriate Fees and
Assessments to Finance the
Administration and Operation
Of the One Call Center.

Order

By this Order, the commission denies the motion of the
City and County of Honolulu (“City” or ™“Movant”), filed on
September 13, 2005, for an extension of time to file a motion to

intervene.

I.
Procedural History
On August 10, 2005, the commission, by Order No. 21976,
instituted a proceeding to determine the appropriate fees and
assessments necessary to finance the administration and
operations of the One Call Center, pursuant to

Hawaii Revised Statutes (“HRS”) Chapter 269E.' Order No. 21976

'HRS Chapter 269E <calls for the establishment of a
One Call Center to coordinate the location of subsurface
installations, and to provide advance notice to operators of

subsurface installations of proposed excavation work. In
November 2004, the commission established the One Call Center
Advisory Committee (“Committee”), pursuant to HRS § 269E-4, to

advise the commission regarding the implementation of the



also made the DIVISION OF CONSUMER ADVOCACY, DEPARTMENT OF
COMMERCE AND CONSUMER AFFAIRS (“Consumer Advocate”) a party to
this docket,’ and invited all interested public utilities,
businesses, building or construction groups, trade or contractor
associations and community or civic groups to participate in this
docket as intervenors, or participants without intervention, so
long as these persons or entities satisfy and adhere to the
commission’s administrative rules, as set forth in
HAR Chapter 6-61, Rules of Practice and Procedure Before the
bPublic Utilities Commission, governing intervention and
participation in commission proceedings. Order ©No. 21976
required all motions to intervene, or to participate without
intervention, to be filed with the commission no later than
twenty (20) days from August 10, 2005, i.e., August 30, 2005.°

On September 13, 2005, the City filed a motion with the
commission for an extension of time to file a motion to
intervene, pursuant to HAR § 6-61-23 (“Motion for Enlargement of

Time”), and a motion to intervene.

One Call Center, including the establishment of fees and
assessments to finance the administration and operation of the
One Call Center.

’See Hawaii Administrative Rules (“HAR”) § 6-61-62.

By this deadline the commission had received
fourteen (14) timely motions to intervene and one (1) reguest for
an enlargement of time.
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IT.
Motion for Enlargement of Time

HAR § 6-61-23(a) (2) states that the commission, upon a
motion made after the expiration of a specified period, may, at
its discretion, enlarge the period in which to act *“where the
failure to act was the result of excusable neglect.” Thus,
because the commission received the Motion for Enlargement of
Time after the specified period, i.e., after August 30, 2005, the
commission must first determine whether Movant’s failure to act
within the reguired time constitutes excusable neglect.

The excusable neglect standard is a strict standard
requiring a showing that the failure to timely file with the

commission was due to circumstances beyond a movant’s control.®

‘See Hall v. Hall 95 Hawai'i 318, 320, 22 P.3d 965,
967 (2001); and Enos v. Pacific Transfer & Warehouse, Inc.,
80 Hawai i 345, 350, 910 P.2d 116,121 (1996) (noting that the
excusable neglect standard was a “strict standard, requiring a
showing that the failure to timely file a notice of appeal was
due to circumstances beyond the appellant’s control”). See also
In re Aikane Interpacific Corporation, dba Maika'i Ohana Tours,
Docket No. 05-0095, Order ©No. 21893 (June 24, 2005) (the
commission finding that the moving party’s assertion that it was
delayed in securing legal representation did not rise to the
level of excusable neglect); In re Hawaii Water Service Company,
Inc., Docket No. 03-0275, Order ©No. 21059 (June 17, 2004)
(finding that docket deadlines, departure of the supervising
attorney, sick leave requests and scheduling commitments did not
constitute excusable neglect); In re Puuwaawaa Waterworks, Inc.,
Docket No. 03-0369, Order No. 21021 (June 2, 2004) (finding that
an underestimation of the time it takes for a mail delivery did
not rise to the level of excusable neglect); In re Soltur, Inc.,
Docket No. 00-0063, Order No. 18114 (October 4, 2000) (the
commission denying a motion for the enlargement of time based on
excusable neglect where the movant claimed that its failure to
act was due to the substitution of counsel); and In re Laie Water
Company, Inc., Docket No. 00-0017, Order No. 17942
(August 2, 2000) (stating that ignorance of the rules governing
the practice and procedure before the commission, or mistakes
construing such rules, do not constitute excusable neglect).
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In the instant proceeding, in support of its request for an
enlargement of time, the City asserts that it “first learned
about this docket after the 20-day time period to intervene had
elapsed” and notes that the Certificate of Service attached to
Order No. 21976 indicates that only the Consumer Advocate was
served.’ The City also contends that, in 1light of its
participation on the Committee, it did not anticipate that it
would be necessary to monitor the commencement of the instant
proceeding.

The commission does not find the City’s argument to be
persuasive. Failure on the part of the City to anticipate that
it should be monitoring commission filings in the instant
proceeding, notwithstanding that it has a representative on the
Committee, does not constitute excusable neglect. This 1is
consistent with prior commission rulings governing requests filed
pursuant to HAR § 6-61-23(a) (2), noted supra. The commission
also notes that the City will continue to have a representative
on the Committee and, thus, will have a voice in the final
determination of the appropriate fees. Accordingly, the
commission finds that the City’s reason for not filing a timely
motion to intervene does not rise to the level of excusable
neglect, and, thus, concludes that its Motion for Enlargement of

Time should be denied.

*Motion for Enlargement of Time at 2.
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IITI.
Order
THE COMMISSION ORDERS that the City’s Motion for

Enlargement of Time, filed on September 13, 2005, is denied.

DONE at Honolulu, Hawaii SEP 2 1 2005

PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAIT

By@/%

Carlito P. Caliboso, Chairman

By (EXCUSED)

Wayne H. Kimura, Commissioner

By

Jan%ﬁ E. Kawelo, Commissioner

i

1%

APPROVED AS TO FORM:

%\?\p&

i
Benedyne §. ptone
Commission Counsel

05-0195.rpr
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CERTIFICATE OF SERVICE

I hereby certify that I have this date served a copy of the

22040

causing a copy hereof to be mailed, postage prepaid, and properly

foregoing Order No. upon the following parties, by

addressed to each such party.

DEPARTMENT OF COMMERCE AND CONSUMER AFFAIRS
DIVISION OF CONSUMER ADVOCACY

P. 0. Box 541

Honolulu, HI 96809

CARRIE K.S. OKINAGA, ESQ.
CORPORATION COUNSEL
KATHLEEN A. KELLY, ESQ.
DEPUTY CORPORATION COUNSEL
530 S. King Street, Rm. 110
Honolulu, HI 96813

Attorneys for City & County of Honolulu

BRUCE MOORE, DEVELOPMENT MANAGER
WAIKOLOA SANITARY SEWER, COMPANY, INC.
dba WEST HAWAII SEWER COMPANY
WAIKOLOA RESORT UTILITIES, INC.

dba WEST HAWAII UTILITY COMPANY
WAIKOLOA WATER COMPANY, INC.

dba WEST HAWAII WATER COMPANY

150 Waikoloa Beach Drive

Waikoloa, HI 96738-5703

BRUCE D. V0SS, ESQ.

AMY M.VO0OSS, ESQ.

ROBERT J. MARTIN JR., ESQ.
BAYS, DEAVER, LUNG, ROSE & BABA
Ali“i Place, 16" Floor

1099 Alakea Street

Honolulu, HI 96813

Attorneys for West Hawaii Sewer Company, West Hawaii Utility
Company and West Hawaii Water Company



Certificate of Service - Continued

JOEL MATSUNAGA

VICE PRESIDENT-EXTERNAL AFFAIRS
HAWAIIAN TELCOM, INC.

P.0. Box 2200

Honolulu, HI 96841

LESLIE ALAN UEOKA, ESQ.
BLANE T. YOKOTA, ESQ.
HAWATIAN TELCOM, INC.
P.0. Box 2200

Honolulu, HI 96841

Attorneys for Hawaiian Telcom, Inc.

ALAN W. PEDERSEN

SANDWICH ISLES COMMUNICATIONS, INC.
Pauahi Tower, Suite 2700

1001 Bishop Street

Honolulu, HI 96813

JOHN OKA, VICE PRESIDENT
MAKENA WASTEWATER CORP.
5415 Makena Alanui

Kihei HI 96753

JOHN OKA, VICE PRESIDENT
SOUTH KOHALA WASTEWATER CORP.
62-100 Kaunaoa Drive

Kamuela, HI 96743

CLIFFORD K. HIGA, ESQ.

BRUCE NAKAMURA, ESQ.
KOBAYASHI, SUGITA & GODA

999 Bishop Street, Suite 2600
Honolulu, HI 96813

Attorneys for Makena Wastewater Corp. and South Kohala
Wastewater Corp.

JAN S. GOUVEIA

BOARD OF WATER SUPPLY

CITY AND COUNTY OF HONOLULU
630 South Beretania Street
Honolulu, HI 96843



Certificate of Service - Continued

WRAY H. KONDO, ESOQ.

EMI L.M. KAIMULOA, ESQ.

CHRISTOPHER J. BENNETT, ESQ.
WATANABE ING KAWASHIMA & KOMEIJI LLP
999 Bishop Street 23™ Floor
Honolulu, HI 96813

Attorneys for the Board of Water Supply

EDWARD MURLEY

TIME WARNER TELECOM OF HAWAII, L.P.
dba OCEANIC COMMUNICATIONS

2669 Kilihau Street

Honolulu, HI 96819

LANCE UNO

TIME WARNER ENTERTAINMENT COMPANY, L.P.
dba OCEANIC CABLE

200 Akamainui Street

Mililani, HI 96789-3999

J. DOUGLAS ING, ESQ.

PAMELA J. LARSON, ESQ.

WATANABE ING KAWASHIMA & KOMEIJI LLP
999 Bishop Street, 23™ Floor
Honolulu, HI 96813

Attorneys for Oceanic Communications and Oceanic Cable

PACIFIC LIGHTNET, INC.
737 Bishop Street, Suite 1900
Honolulu, HI 96813

LAURA MAYHOOK, ESQ.

J. JEFFREY MAYHOOK, ESQ.
MAYHOOK LAW, PLLC

34808 NE 14% Avenue

La Center, WA 98629

Attorneys for Pacific LightNet, Inc.



Certificate of Service - Continued

WILLIAM A. BONNET

VICE PRESIDENT, REGULATORY GOVERNMENT AND COMMUNITY AFFAIRS
HAWAITAN ELECTRIC COMPANY, INC.

HAWAII ELECTRIC  LIGHT COMPANY, INC.

MAUI ELECTRIC COMPANY, LIMITED

HAWAITIAN ELECTRIC COMPANY, INC.

P.O0. Box 2750

Honolulu, HI 96840

THOMAS W. WILLIAMS, JR., ESQ.
PETER Y. KIKUTA, ESQ.

GOODSILL ANDERSON QUINN & STIFEL
1099 Alakea Street, Suite 1800
Honolulu, HI 96813

Attorneys for Hawaiian Electric Company, Inc., Hawaii

Electric Light Company, Inc. and Mauili Electric Company,
Limited

KENT D. MORIHARA, ESQ.
MICHAEL H. LAU, ESQ.
ISHIKAWA MORIHARA LAU & FONG
Davies Pacific Center

841 Bishop Street, Suite 400
Honolulu, HI 96813

Attorneys for Hawaii-American Water Company

Slaun %M

Karen Hiigbhi

DATED: SEP 2 1 2005



