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BEFORETHE PUBLICUTILITIES COMMISSION

OF THE STATE OF HAWAII

In theMatteroftheApplicationof )
)

Wailuku WaterDistributionCompany,LLC and ) DocketNo. 2008-0025
Wailuku WaterCompany,LLC )

)
Fora CertificateofPublicConvenience )
AndNecessityto ProvideNon-PotableWater )
Distribution Servicein theWaihee,Waiehu, )
Puuohala,Wailuku, andWaikapuAreas )
And for ApprovalofRulesandRegulations )
Pursuantto Section269-7.5,HawaiiRevised )
Statutes;Approvalof RatesandContracts )
Pursuantto Section269-16,Hawaii Revised )
Statutes;ApprovalofWaiversPursuantto )
Section6-61-92HawaiiAdministrative )
Rules;andApprovalofAffiliate Transactions )
Pursuantto Sections269-19and269-19.5, )
HawaiiRevisedStatutes. )

STIPULATION FOR PROTECTIVE ORDER

WHEREAS,onFebruary8, 2008,WailukuWaterDistributionCompany,LLC, a

Hawaii Limited Liability Company(“WWDC”) andWailukuWaterCompany,LLC, aHawaii

Limited Liability Company(“WWC”) (collectivelyherein,“Applicants”) filed anapplication

(the“Application”) requestingthatthePublicUtilities CommissionoftheStateofHawaii

(“Commission”)issueacertificateof public convenienceandnecessity(“CPCN”) to WWDC to

provideNon-PotableWaterServicein certainareasofWaihee,Waiehu,Puuohala,Wailuku, and

Waikapuon theislandofMaui, StateofHawaii. TheApplicationalsorequeststhe

Commission’sapprovalof: (a) WWDC’sproposedWai1uku~WaterDistribution Company,LLC,

RulesandRegulationsCoveringtheProvisionofNon-PotableWaterService;(b) WWDC’s



initial ratesfor theNon-PotableWaterService,(c) WWDC’sAgreementsforNon-PotableWater

Service;(d) transferofassetsfrom \VWC to WWDC andapprovalofaffiliated transactions,

including aleasefrom WWC to WWDC; and(e)awaiveroftherequirementsfor WWDC to

provideanauditedfinancialstatementandincomestatement,anda statedpercentageincrease(if

any) overcurrentratespursuantto HawaiiAdministrativeRules(“HAR”) § 6-61-92. In

addition,to the extentdeemednecessaryby theCommission,WWC requestsapprovalof thesale

ofproperty,plant andequipmentfrom WWC to athird-party’buyerunderHawaii Revised

Statutes(“HRS”) § 269-19. Applicantsalso seekstreamlinedregulatorytreatmentunderHRS §

269-16,asamendedby Act 168 ofSessionLawsofHawaii 2004(codified atHRS § 269-16(f));

WHEREAS,on March 17, 2008,Applicantsfiled a Supplementto the

Applicationrequestingthatin theeventthe CommissiondoesnotapproveWWC’s saleof

property,plant and equipmentto athird-partybuyerunderHRS § 269-19,theCommission

permitthegrandfatheringofcertainwaterdeliveryagreementsthat servicethepropertyproposed

for salesothatWWDC maycontinueto providenon-potablewater serviceto theproperty;

WHEREAS,Applicantsmaintainthat the disclosureof certainconfidential

informationcoulddisadvantageandharmApplicantsand/ortheirrelatedentitiesin that

disclosureof certaininformationmaytouchupon, amongother things,Applicants’ and/or

their relatedentities’ respectivecompanies,customerandemployeeprivacyconcernsand

otherbusinessandfinancialmattersdeemedconfidential,privilegedandproprietary;

WHEREAS,Applicantsanticipatethatcertaininformationthatmayberequested

or filed during thecourseof theproceedingin thesubjectdocketwill beconsideredto be

privileged,confidentialorproprietaryby Applicantsand/ortheirrelatedentities;

2



WHEREAS,ApplicantsandtheDivision of ConsumerAdvocacy(“Consumer

Advocate”)arepartiesto theproceedingin thesubjectdocket;

WHEREAS,thepartiesdesireto establisha setof proceduresandprovisions

pertainingto theuseanddisclosureofinformationconsideredto beconfidentialandany

informationwhich anypartymayin thefuturecontendto be confidential;

NOW, THEREFORE,IT IS HEREBYSTIPULATED AND AGREED,in

accordancewith Section6-61-50of theRulesof PracticeandProcedurebeforethePublic

Utilities Commission,thatthe Commissionissuesa protectiveordercoveringtheconfidential

informationidentifiedin the courseoftheproceedingin connectionwith theApplicationas

follows:

TERMS OF THE ORDER

1. This protectiveordergovernstheclassification,acquisition,anduseof

tradesecretsandotherconfidentialinformationproducedby anypartyin this docket.

2. All partiesorparticipantsto all oranyportionofthis docket,including

personswho aregrantedinterventionorparticipationafterthe effectivedateofthisprotective

order, shallbe subjectto thisprotectiveorderandshall beentitled to all confidentialinformation

of apartyorparticipantundertheprovisionsofthis protectiveorderto theextentallowedby the

Commission.

APPLICATION OF THE UNIFORM INFORMATION PRACTICESACT

3. To theextentthat anyofthedocumentscoveredby this protectiveorder

consistof “governmentrecords,”asdefinedin HRS § 92F-3,theprovisionsofHRSChapter92F

(“Uniform InformationPracticesAct” or “UIPA”) shall applyto thedisclosureofinformation
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containedin suchdocuments.In the eventanyprovisionofthis protectiveorderconflictswith

anyprovisionoftheUIPA, theUIPA shallcontrol.

CLASSIFICATION

4. Any partyto thisproceedingmaydesignateasconfidentialany

informationit believes,in goodfaith, containstradesecretsor otherconfidentialresearch,

development,commercial,customerusage,financial,vendor,orbid information,includingbut

not limited to appraisalsandcost supportstudies. Suchinformationshallbeprotectedagainst

disclosureto anon-qualifiedpersonpursuantto thetermsofthis protectiveorder,unlesssuch

informationis declassified,orpermissionto disclosetheinformationto suchnon-qualified

personis grantedby thepartyclaiming confidentiality,asprovidedin paragraph13 below. In

addition,apartymaydesignatecertaininformationasbeingconfidentialandnot tobe

distributedto anotherparty(not including theConsumerAdvocate)by notifying theCommission

andtheConsumerAdvocatein writing settingforth in particularitythe informationto bekeptas

confidentialandnotavailableto theotherparty. With respectto suchconfidentialinformation,

thepartyto whom suchinformationis beingwithheld shallbe treatedasanon-qualifiedperson

from whom suchinformationshall beprotectedagainstdisclosurein accordancewith theterms

ofthisprotectiveorder.

5. If apartydesignatesinformationasconfidentialpursuantto paragraph4

aboveor 6 below, it shallproducethe confidentialinformationin accordancewith theprocedures

describedin paragraphs11 through14 below,andconcurrentlyprovidecertaininformationin

writing to theCommissionandtheConsumerAdvocate. If apartyseeksto designate

informationasconfidential,it must:(a) identify, in reasonabledetail,the information’ssource,

character,andlocation, (b) stateclearlythebasisfor the claim ofconfidentiality,and(c)
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describe,withparticularity,thecognizableharmto theproducingpartyfrom anymisuseor

unpermitteddisclosureofthe information. If theCommissionor anypartychallengestheclaim

ofconfidentialityoftheinformation,thepartyclaimingconfidentialityshallbeartheburdenof

proofin supportingits claim of confidentiality,andtheCommissionwill determinewhetherthe

informationis confidentialandwhetherit shouldbedisclosedunderaprotectiveorder. Any

challengeto theconfidentialityofanyinformationshallbemadein accordancewithparagraph

24below.

6. Confidentialinformationprovidedto theCommissionor theparties,

orally, visually,or in anyotherform, shallbeprotectedasfully asconfidentialinformation

providedin writtenform. A partyshallnotify theCommissionandthe otherpartieswhen

informationprovidedorally, visually, or in otherthanwrittenform includesconfidential

information. At thetimeof suchnotification,thepartyshall,in themannerprovidedin

paragraph5 above,specifythesubject-matterofsuchconfidentialinformation,thebasisfor the

claim ofconfidentiality,andthecognizableharmto theproducingpartyfrom anymisuseor

unpermitteddisclosureof theinformation.

FORMSOF CONFIDENTIAL INFORMATION

7. All informationclaimedto beconfidentialinformationshallbesubjectto

thetermsofthis protectiveorder,andshallbe treatedby all qualifiedpersons(asdefinedin

paragraph12 below) asconstitutingconfidentialinformation. Any notes,summaries,abstracts,

or analysesthat arepreparedby counsel,experts,orotherqualifiedpersons,andreflectthe

underlyingconfidentialinformation,shallalsobesubjectto thetermsofthisprotectiveorder.
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DESIGNATION

8. Any partyclaiming thatinformationis confidentialshallplaceuponthe

applicablematerialthe following legend:

“CONFIDENTIAL
SUBJECT TO PROTECTIVE ORDER”.

Wheneveronly aportionofadocument,transcript,orothermaterialis deemedto

containconfidential information,thepartyshall, to theextentreasonablypracticable,limit the

claim ofconfidentialityto only suchportion. However,if suchlimitation is not reasonably

practicable,the entiredocument,transcript,or othermaterialmaybedesignatedasconfidential

information.

9. With respectto any confidentialinformationthatis notunderthecontrol

ofthepartyclaimingtheinformationis confidential,otherpersonsshall,to theextentrequested

by that party,cooperateto ensureThatall copiesofsuchconfidentialinformationbearthelegend

requiredin paragraph8 above.

10. Any partymayrequesttheCommissionto designateasconfidential

informationanydocumentorotherinformationpreviouslyproducedbut not designatedas

confidential,providedthattheparty,in themannerprovidedin p~r~graph5 above,specifiesthe

subject-matterof suchconfidentialinformation, thebasisfor theclaim of confidentiality,andthe

cognizableharmto theproducingpartyfrom anymisuseorunpermitteddisclosureofthe

information. In addition,thepartyclaiming confidentialityshallsubstitutethepreviously-

producedbutnot designatedasconfidentialmaterialwith the identicalmaterialunder

designationasrequiredin paragraph8 above.
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DISCLOSURE

11. Exceptasprovidedin paragraph13 below,confidentialinformationshall

notbemadeavailableordisclosedto anypersonwho is not a“qualifiedperson”asdefinedin

paragraph12 below.

12. “Qualifiedperson”,asusedin thisprotectiveordermeansanyoneofthe

following:

a. Theauthor(s),addressee(s),or originator(s)ofthe confidential

information;

b. TheCommission,its staff, counsel(includingemployeesdirectly

employedby suchcounsel),andany consultantsretainedbythe

Commissionin thisproceeding;

c. TheConsumerAdvocate,its staff, counsel,(includingemployeesdirectly

employedby suchcounsel),andany consultantsretainedbytheConsumer

Advocatein this proceeding;

d. Subjectto paragraph4 above,Applicantand/orits relatedentities,their

respectiveofficers,employees,andcounsel(including employeesdirectly

employedby suchcounsel)andany consultantsretainedby Applicant

and/orits relatedentities;

e. Subjectto paragraph4 aboveandto theextentallowedby the

Commission,any otherpartyorparticipantto this proceeding,its staff, its

counsel(includingemployeesdirectlyemployedby suchcounsel),and

any consultantsretainedby it for thisproceeding,who arenot engagedin

developing,planning,marketing,orsellingtheparty’s orparticipant’s
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productsorservices,ordeterminingthe costsoftheparty’s orparticipant’s

productsor servicesordesigningpricesoftheparty’sorparticipant’s

productsorservicesto be chargedto customers;

f. Any otherpersonapprovedby thepartyassertingtheclaim of

confidentiality;and

g. Any otherpersondesignatedasaqualifiedpersonby orderofthe

Commission.

13. Whenaqualifiedpersonwishesto discloseconfidentialinformationto a

non-qualifiedperson,thequalifiedpersonmustrequestin writingpermissionfrom theparty

claiming confidentiality. Thewrittenrequestshall identifythenon-qualifiedpersonto whom

disclosureis desired;discloseanypast,present,or anticipatedaffiliation betweenthequalified

personandthenon-qualifiedperson;specifytheexactinformationto bedisclosed;andstatethe

reasonsfor thedisclosure.If writtenpermissionis grantedby thepartyclaimingconfidentiality,

disclosureoftheconfidential informationshallbemadeto suchnon-qualifiedpersonin thesame

mannerasprovidedfor qualifiedpersonsin paragraph14 below.

PROCEDUREFOROBTAINING ACCESS

14. Prior to disclosingconfidentialinformationto aqualifiedpersonother

thanthe Commissionandits staffandcounsel,thequalifiedpersonshallreadacopyofthis

protectiveorder, completea copyoftheagreementattachedasExhibit A to thisprotectiveorder,

andsignthecompletedcopyoftheagreement.A copyoftheexecutedagreementshallbe

deliveredto thepartyclaimingconfidentialityandtheCommission.
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USEOF CONFIDENTIAL INFORMATION

15. Any confidentialinformationobtainedunderthisprotectiveordershallbe

usedsolelyin connectionwith this proceedingandanyrelatedadministrativeandjudicial

proceedings(at which timetheinformationwill continueto be treatedasconfidential),andshall

notbeusedfor anyotherpurpose,includingbusiness,governmentalorcommercialpurposes,or

in anyotheradministrativeorjudicial proceeding,exceptasprovidedin paragraphs16 and17,

andexceptasmaybedirectedby (a) an orderofcourt,(b) anorderoftheCommission,and(c)

theUIPA, includinganyruling oftheOfficeofInformationPractices.

16. Any confidentialinformationobtainedunderthis protectiveordermaybe

usedbytheCommissionandits staffandcounselin anyproceedingpendingbeforethe

Commissioninvolving theproducingparty,orwheretheintendeduseofsuchconfidential

informationis for thepurposeofassistingtheCommissionin fulfilling its statutorydutiesand

responsibilities.Theconfidentialinformationshallcontinueto betreatedasconfidentialuntil

theprotectionconferredby thisprotectiveorder(or anyotherapplicableprotectiveorder)is

terminatedby theproducingparty,oruntil furtherorderoftheCommission.

17. Any confidentialinformationobtainedunderthisprotectiveordermaybe

usedby theConsumerAdvocate,its staff, its consultantandits counselin any proceeding

pendingbeforetheCommissioninvolving theproducingparty, orwheretheintendeduseofsuch

confidentialinformationis for thepurposeofassistingtheConsumerAdvocatein fulfilling its

statutorydutiesandresponsibilities.Theconfidentialinformationshallcontinueto be treatedas

confidentialuntil theprotectionconferredby this protectiveorder(or anyotherapplicable

protectiveorder)is terminatedby theproducingparty,oruntil furtherorderoftheCommission.
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18. Unlessotherwiseorderedby theCommission,if apartydesiresto file

writtentestimony,exhibitsorpleadingswhich containorreflect theconfidentialinformation,

only that partofthepage(s)containingorreflectingsuchinformationshallbe treatedas

confidential,andthatpartofahearing,if any,at which suchinformationis discussedshallbe

heldin camera,orunderotherconditionsimposedby theCommissionto preventunnecessary

public disclosureofsuchinformation. A copyofanyconfidentialpage(s),with anysuch

informationdeleted,shall.be filed to beincludedin thepublic record,andeachsuchpageshall

containthefollowing designationin theupperleft-handcorner:

“Confidential Information
DeletedPursuant to

ProtectiveOrder No. _____________.“

RETENTION OF CONFIDENTIAL INFORMATION

19. Confidentialinformationshall beretainedin alockedcabinetdedicatedto

thestorageofconfidentialinformation,orotherwisesecuredto ensurethat accessto and

disclosureofthe confidentialinformationis limited to a qualifiedperson.

20. Confidential informationthatis givento orfiled with theCommissionor

its staffshallbeseparatelyboundandplacedin a sealedenvelopeor otherappropriatesealed

containeronwhich shallappearthefollowing legend:

“THIS ENVELOPEIS SEALED PURSUANT TO
PROTECTIVE ORDER NO. AND CONTAINS
DOCUMENTS WITH CONFIDENTIAL INFORMATION.
IT IS NOT TO BE OPENED OR THE CONTENTS OF THIS
ENVELOPE DISPLAYED OR REVEALED EXCEPT TO
QUALIFIED PERSONSAUTHORIZED TO INSPECT THE
ENCLOSED DOCUMENTS.”

21. Confidentialinformationshall notbereproducedor duplicated,exceptto

makeworkingcopiesandcopiesto befiled with theCommissionunderseal. If adocument
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containsinformationsosensitivethatit shouldnotbecopiedby anyone,it shallbearthe

following legend:

“Copying Prohibited”.

22. If acourtor otheradministrativeagencyrequests,subpoenas,ororders

productionof confidentialinformationthat apartyor personhasobtainedunderthis protective

order,that partyorperson,prior to disclosure,shallpromptlynotify thepartyclaiming

confidentialityoftherequest,subpoenaororder.

DURATION OF CONFIDENTIALITY

23. Theconfidentialityofthe informationproducedpursuantto thisprotective

ordershallbepreserveduntil all interestedparties,by writtenstipulation,terminatethe

protectionconferredby this protectiveorder, oruntil furtherorderoftheCommission.

APPEALTO THE COMMISSION

24. If anyinterestedpersondisagreeswith thedesignationofinformationas

confidential,thepartyclaiming confidentialityandthepersonso disagreeingshall first makea

goodfaithattemptto resolvethedisputeon an informalbasis. If thedisputecannotberesolved,

thepersoncontestingtheconfidentialityofthe informationshallfile amotion to compel

disclosureor anyotherappropriatemotion with theCommission.Thepartyclaiming

confidentialityshallbeartheburdenofproofin supportingits claim,andtheCommissionwill

determinewhethertheinformationshallcontinueto be designatedasconfidentialunderthis

protectiveorder. Pendingadispositionofthemotion,the informationin questionshallcontinue

to betreatedasconfidentialinformationandshallnotbedisclosedexceptaspermittedin this

protectiveorder.
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NON-WAIVER OF OBJECTIONSAND RIGHTS

25. Thepartiesretaintheright to contestanyassertionorfinding of

confidentialityor ofnon-confidentiality.Nothing in this protectiveordershallpreventanyparty

from objectingto requestsfor productionofinformationorotherdiscoveryrequests.

26. Thepartiesretaintheright to question,challenge,andobjectto the

admissibilityofconfidentialinformationon thegroundofrelevancyormateriality.

MODIFICATION OFTHE PROTECTIVEORDER

27. TheCommissionmaymodify this protectiveorderon themotion of any

party,oron its ownmotion,uponreasonablenoticeto thepartiesandanopportunityfor hearing,

orthe Commissionmaymodify this protectiveorderuponreceiptandapprovalof awritten

stipulationby theparties.

DISPOSALOF CONFIDENTIAL INFORMATION

28. Exceptasprovidedin paragraphs29 and 30 below,within 90 daysafter

theconclusionofthis proceeding,personsin possessionofconfidentialinformationshall,atthe

optionof thepartyproducingtheconfidentialinformation,returnor destroyall suchmaterials

andall copies,notes,tapes,papers,orothermediumcontaining,summarizing,excerpting,or

otherwiseembodyingany confidentialinformation. If thepartyproducingtheconfidential

informationrequestsdestruction,thepersondestroyingtheinformationshallcertify its

destructionto theproducingparty,indicatingthenameofthepersondestroyingthedocuments,

themethodofdestruction,andtheidentityofthespecificdocumentsdestroyed.

29. Counselandtherepresentativesofrecordfor apartyshallbe entitledto

retainmemoranda,pleadings,exhibitsofrecord,written testimony,andtranscriptsembodying

informationderivedfrom orincorporatingconfidentialinformationto theextentreasonably
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necessaryto preservefiles onthis proceeding.Thefilesshallnotbedisclosedto any other

person.

30. Confidential informationproducedin this proceedingshall remainin the

possessionoftheCommission,theConsumerAdvocateandcounselfor theConsumerAdvocate

for thedurationprovidedby applicablestatutes,rulesandadministrativedirectives.

SANCTIONS

31. Any personviolatingthis protectiveordershallbesubjectto sanctions

imposedby the Commission.

DATED: Honolulu,Hawai’i, April 7, 2008.

CRAIG I. NAKA~(SHI
SHAH J.BENTO

Attorneysfor Wailuku WaterDistribution
Company,LLC, andWailuku Water
Company,LLC

JONS. ITOMURA If
LANE H. TSUCHIYAMA

Attorneysfor theDivision ofConsumer
Advocacy,DepartmentofCommerceand
ConsumerAffairs
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APPROVEDAND SOORDEREDTHIS APR 232008 2008,

at Honolulu,Hawaii.

PUBLICUTILITIES COMMISSION
OF THE STATE OF HAWAII

By_________
Carlito P. Caliboso,Chairman

BYL~L &~&
Jo E. Cole, Commissioner

By___
LeslieH. Kondo, Commissioner

APPROVEDAS TO FORM:

Kaiu~arii K. Shinsato
CommissionCounsel
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EXHIBIT A

BEFORETHE PUBLIC UTILITIES COMMISSION
OF THE STATE OFHAWAII

PROTECTIVEAGREEMENT

1. I, __________________________,havebeenpresentedwith a copyofProtective

Order No. ________________ issuedby thePublicUtilities Commissionofthe StateofHawaii in

DocketNo. 2008-0025on the _____ dayof , 2008 (“protectiveorder”).

2. I amemployed,retainedby, orassisting________________________________in

DocketNo. 2008-0025andhaverequestedreviewof theconfidentialinformationcoveredby the

protectiveorder.

3. I understandtheconfidentialinformationcoveredby theprotectiveorderis to be

usedsolelyto assist___________________________________________, andthatunlessotherwise

permittedby theprotectiveorder, I amto makeno otheruseoftheconfidentialinformation,nor

amIto disclosethe confidentialinformationto any otherperson.

4. I furtherunderstandthat at theconclusionofmy assistanceto ____________

_______________________________________I shall accountfor eachcopy, extract,noteand

summaryof, orotherdocumentcontaininganypartofsuchconfidentialinformationto theparty

claimingconfidentialityandI shallabideby theprovisionsin paragraph28 oftheprotective

order,unlessotherwisepermittedbyparagraphs29 and30 oftheprotectiveorder.



5. I herebycertify thatI havereadtheabove-mentionedprotectiveorderandagree

to abideby its termsandconditions.

DATED at , , this~_________ , 2008.

Signature

Address

TelephoneNumber

2



BEFORETHE PUBLIC UTILITIES COMMISSION

OF THE STATEOF HAWAII

In theMatteroftheApplicationof )
)

Wailuku WaterDistribution Company,LLC and ) DocketNo. 2008-0025
Wailuku WaterCompany,LLC )

)
Fora CertificateofPublicConvenience )
AndNecessityto ProvideNon-PotableWater )
Distribution Servicein theWaihee,Waiehu, )
Puuohala,Wailuku, andWaikapuAreas )
Andfor ApprovalofRulesandRegulations )
Pursuantto Section269-7.5,Hawaii Revised )
Statutes;Approvalof RatesandContracts )
Pursuantto Section269-16,Hawaii Revised )
Statutes;ApprovalofWaiversPursuantto )
Section6-61-92HawaiiAdministrative )
Rules;andApprovalofAffiliate Transactions )
Pursuantto Sections269-19and269-19.5, )
Hawaii RevisedStatutes. )

CERTIFICATEOF SERVICE

I herebycertify thatI havethis dateserveda copyoftheforegoingProtectiveOrder

No.2 4 1 6 4 , uponthefollowing party(parties)by handdeliveryorby mail, postage

prepaidandproperlyaddressed.

DIVISION OF CONSUMERADVOCACY
DepartmentofCommerceandConsumerAffairs
335 MerchantStreet,Room326
Honolulu,Hawaii 96813

AVERY B. CHUMBLEY
PresidentandChiefOperatingOfficer
WailukuWaterDistribution Company,LLC
WailukuWaterCompany,LLC
255 EastWaikoRoad
Wailuku, HI 96793-9355



CRAIG I. NAKANISHI
SHAH J.BENTO
RushMooreLLP
737 BishopStreet,Suite2400
Honolulu, Hawaii 96813

Attorneysfor Wailuku WaterDistribution
Company,LLC, andWailukuWater
Company,LLC

DATED: Honolulu,Hawaii, APR 23 2008

(7~Jt~7v~
KarenHigashi
ChiefClerk
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