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BEFORETHE PUBLIC UTILITIES COMMISSION

OFTHE STATE OF HAWAII

IntheMatteroftheApplicationof )
)

LANAI WATER COMPANY, INC. ) DOCKET NO. 2008-0322

)
ForAmendmentofIts CertificateofPublic )
ConvenienceandNecessityPursuantto )
Section269-7.5to ProvideNon-Potable )
WaterServicein Manele-Hulopoe,Lana’i, )
andfor ApprovalofRulesandRegulations,)
andRates )

STIPULATION FOR PROTECTIVE ORDER

WHEREAS,onDecember26, 2008,LanaiWaterCompany,Inc. (“LWC” or the

“Applicant”) filed anapplicationrequestingthePublicUtilities Commission’s(the

“Commission”) approvalof: (1) LWC’s requestto amendits certificateofpublic convenience

andnecessity(“CPCN”) to provideNon-PotableWaterServicein theareaofManele-Hulopoe,

Lana’i, StateofHawaii, (2) LWC’s proposedLanaiWaterCompany,Inc.RulesandRegulations

CoveringtheProvisionofNon-PotableWaterService(“RulesandRegulations”);(3) initial rates

for Non-PotableWater Service;(4) Applicant’saffiliate transactions;and(5) awaiverofthe

Commission’srequirementsfor auditedfinancialstatements.

WHEREAS,Applicantmaintainsthatdisclosureof certainconfidential

informationcoulddisadvantageApplicantin thatit couldadverselyaffectApplicant’sability to

remaincompetitive,be responsiveto customers’needsandcompromiseits futurebusiness

dealings;

WHEREAS,Applicantanticipatesthat, duringthecourseofthis proceeding,



informationconsideredto beprivilegedor confidentialby apartymayberequestedorfiled;

WHEREAS,theDivision of ConsumerAdvocacyoftheDepartmentof

CommerceandConsumerAffairs (“ConsumerAdvocate”)is, ex officio, apartyto this

proceedingpursuantto theRulesofPracticeandProcedurebeforetheCommission;

WHEREAS,thepartiesdesireto establishasetofproceduresandprovisions

pertainingto theuseanddisclosureofinformationconsideredto beconfidentialandany

informationthatanypartymayin the futurecontendto be confidential;

WHEREAS,thepartiesunderstandthat, duringthecourseof theevidentiary

hearingin this matter,if any,if it becomesnecessaryto addressanyinformationprovided

pursuantto this protectiveorderduringthecourseofthehearing,thatportionoftheproceeding

will beheardin camera;and

NOW, THEREFOREIT IS HEREBY STIPULATED, AGREED,AND

REQUESTED,in accordancewith Section6-61-50oftheRulesofPracticeandProcedurebefore

thePublicUtilities Commission,thattheCommissionissueaprotectiveordercoveringthe

confidentialinformationidentifiedin thecourseoftheproceedingin connectionwith the

Application,asfollows:

TERMS OF THE ORDER

1. Thisprotectiveordergovernstheclassification,acquisition,anduseof

confidentialinformationproducedby anypartyin this docket.

2. All partiesorparticipantsto all or anyportionofthisdocket,including

personswho aregrantedinterventionorparticipationaftertheeffectivedateofthis protective

order,shallbe subjectto thisprotectiveorderandshallbe entitled to all confidentialinformation
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ofapartyorparticipantundertheprovisionsofthis protectiveorderto the extentallowedby the

Commission.

APPLICATION OFTHE UNIFORM 1M~ORMATIONPRACTICESACT

3. To theextentthat anyofthedocumentscoveredby this protectiveorder

consistof“governmentrecords,”asdefinedin HawaiiRevisedStatutes(“HRS”) Section92F-3,

theprovisionsof HRSChapter92F (“Uniform InformationPracticesAct” or“UTPA”) shall

applyto thedisclosureofinformationcontainedin suchdocuments.In the eventanyprovision

ofthisprotectiveorderconflictswith anyprovisionoftheUIPA, theUIPA shallcontrol.

CLASSIFICATION

4. A partyto this proceedingmaydesignateasconfidentialanyinformation

it believes,in goodfaith, containstradesecretsor otherconfidentialresearch,development,

commercial,financial,vendor,orbid information,includingbutnot limited to costsupport

studies. Suchinformationshallbeprotectedagainstdisclosureto anon-qualifiedperson

pursuantto thetermsofthisprotectiveorder,unlesssuchinformationis declassified,or

permissionto disclosetheinformationto suchnon-qualifiedpersonis grantedby theparty

claimingconfidentiality,asprovidedin paragraph13 below.

5. If apartydesignatesinformationasconfidentialpursuantto paragraph4

aboveorparagraph6 below,it shallproducetheconfidentialinformationin accordancewith the

proceduresdescribedin paragraphs11 through14 below,andconcurrentlyprovidethat

confidentialinformationin writing to theCommissionandtheConsumerAdvocate. If aparty

seeksto designateinformationasconfidential,it must:(1) identify, in reasonabledetail,the

information’ssource,character,andlocation,(2) stateclearlythebasisfor theclaimof

confidentiality,and(3) describe,with particularity,thecognizableharmto theproducingparty
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from anymisuseorunpermitteddisclosureofthe informatiOn. If theCommissionoranyparty

challengestheclaim ofconfidentialityofthe information,thepartyclaimingconfidentialityshall

beartheburdenofproofin supportingits claim of confidentiality,andthe Commissionwill

determinewhether:(1) the informationis confidentialandsubjectto protectionunderthis

protectiveorder,or (2) thechallengedinformationmustbedisclosedby theproducingparty.

Any challengeto theconfidentialityof anyinformationshallbemadein accordancewith

paragraph24below.

6. Confidentialinformationprovidedto theCommissionor aparty,orally or

in anyotherform, shallbeprotectedasfully asconfidential informationprovidedin written

form. A partyshallnotify theCommissionandthepartieswheninformationprovidedorallyor

in otherthanwritten form includesconfidentialinformation. At thetime ofsuchnotification, the

partyshall,in themannerprovidedin paragraph5 above,specifythesubject-matterof such

confidentialinformation,thebasisfor theclaim ofconfidentiality,andthecognizableharmto

theproducingpartyfrom anymisuseorunpermitteddisclosureofthe information.

FORMSOF CONFIDENTIAL iNFORMATION

7. All informationclaimedto be confidentialinformationshallbesubjectto

thetermsofthis protectiveorder,andshallbetreatedby all qualifiedpersons(asdefinedin by

thisprotectiveorder)asconstitutingconfidential information. Unlessa differenttreatmentis

warranted,anynotes,summaries,abstracts,oranalysesthatarepreparedby counsel,experts,or

otherqualifiedpersons,andthatreflectsanyoftheunderlyingconfidentialinformation,shall

alsobesubjectto thetermsofthisprotectiveorder.
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DESIGNATION

8. Anypartyclaimingthatinformationis confidentialshallplaceuponthe

applicablematerialcontainingconfidentialinformation,thefollowing legend:

CONFIDENTIAL
SUBJECT TO PROTECTIVE ORDER

Wheneveronly aportionofadocument,transcript,orothermaterialis

deemedto containconfidentialinformation,thepartyshall, to theextentreasonablypracticable,

limit theclaim of confidentialityto only suchportion. However,if suchlimitation is not

reasonablypracticable,the entiredocument,transcript,orothermaterialmaybe designatedas

confidentialinformation.

9. With respectto any confidentialinformationthat is notunderthephysical

controlofthepartyclaimingtheinformationis confidential,otherpersonsshall, to theextent

requestedby thatparty,cooperateto ensurethatall copiesofsuchconfidentialinformationbear

thelegendrequiredin paragraph8 above.

10. Anypartymayrequestthat theCommissiondesignateasconfidential

informationanydocumentorotherinformationpreviouslyproducedbutnot designatedas

confidential,providedthattheparty, in themannerprovidedinparagraph5 above,specifiesthe

subject-matterofsuchconfidentialinformation,thebasisfor theclaim ofconfidentiality,andthe

cognizableharmto theproducingpartyfrom anymisuseorunpermitteddisclosureofthe

information. In addition, thepartyclaimingconfidentialityshallsubstitutethepreviously-

producedbutnot designatedasconfidentialmaterialwith the identicalmaterialunder

designationasrequiredin paragraph8 above.

5



DISCLOSURE

11. Exceptasprovidedin paragraph13 below,confidentialinformationshall

notbemadeavailableor disclosedto anypersonwho is not a“qualifiedperson”as definedin

paragraph12 below.

12. “Qualifiedperson,”asusedin this protectiveordermeansanyoneofthe

following:

a. Theauthor(s),addressee(s),or originator(s)ofthe confidential
information;

b. TheCommission,its staff, counsel(includingemployeesdirectly
employedby suchcounsel),andany consultantsretainedby the
Commissionin this proceeding;

c. TheConsumerAdvocate,its staff, counsel(includingemployeesdirectly
employedby suchcounsel),and anyconsultantsretainedby theConsumer
Advocateforpurposesofthisproceeding;

d. Applicant, its officersandemployees,its counsel(including employees
directly employedby suchcounsel)andanyconsultantsretainedby
Applicant;

e. Any otherpartyorparticipantto this proceeding,its staff, its counsel
(includingemployeesdirectlyemployedby suchcounsel),andany
consultantsretainedby it for this proceeding,to the extentallowedbythe
Commission;

f. Any otherpersonapprovedby thepartyassertingtheclaim of
confidentiality; and

g. Any otherpersondesignatedasa qualifiedpersonby orderofthe
Commission.

13. Whenaqualifiedpersonwishesto discloseconfidentialinformationto a

non-qualifiedperson,thequalifiedpersonmustrequestin writing permissionfrom theparty

claiming confidentiality. Thewrittenrequestshallidentif~’thenon-qualifiedpersonto whom

disclosureis desired;discloseanypast,present,or anticipatedaffiliationbetweenthequalified
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personandthenon-qualifiedperson;specifytheexactinformationto be disclosed;andstatethe

reasonsfor therequesteddisclosure.If writtenpermissionis grantedby thepartyclaiming

confidentiality,disclosureoftheconfidentialinformationshallbemadeto suchnon-qualified

personin thesamemannerasprovidedfor qualifiedpersonsin paragraph14 below.

PROCEDUREFOROBTAiNING ACCESS

14. Prior to disclosingconfidentialinformationto a qualifiedpersonother

thantheCommissionandits staffandcounsel,andtheConsumerAdvocateandits staffand

counsel,thequalifiedpersonshallreadacopyofthis protectiveorder,completeacopyofthe

agreementattachedasExhibit A to this protectiveorder,signthecompletedcopyof the

agreement.A copyoftheexecutedagreementshallbedeliveredto thepartyclaiming

confidentialityandto theCommission.

USEOF CONFIDENTIAL iNFORMATION

15. Any confidentialinformationobtainedunderthisprotectiveordershall be

usedsolelyin connectionwith this proceedingandanyrelatedadministrativeandjudicial

proceedings(at whichtime theinformationwill continueto betreatedasconfidential),andshall

not beusedfor anyotherpurpose,includingbusiness,governmentalor commercialpurposes,or

in anyotheradministrativeorjudicial proceeding,exceptasprovidedin paragraphs16 and17,

andexceptasmaybedirectedby (a) anorderofcourtor (b)anorderoftheCommissionor (c)

theUIPA, including anyrulingoftheOffice ofInformationPractices.

16. Any confidentialinformationobtainedunderthis protectiveordermaybe

usedby theCommissionandits staffandcounselin connectionwith anyproceedingpending

beforetheCommissioninvolving theproducingparty, orwheretheintendeduseof such

confidentialinformationis for thepurposeofassistingtheCommissionin fulfilling its statutory
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dutiesandresponsibilities.Theconfidentialinformationshallcontinueto betreatedas

confidentialuntil theprotectionconferredbythisprotectiveorder(or anyotherapplicable

protectiveorder)is terminatedby theproducingparty,oruntil furtherorderoftheCommission.

17. Any confidentialinformationobtainedunderthisprotectiveordermaybe

usedby the ConsumerAdvocate,its staff, its consultantandits counselin anyproceeding

pendingbeforetheCommissioninvolving theproducingparty,orwheretheintendinguseof

suchinformationis for thepurposeofassistingtheConsumerAdvocatein fulfilling statutory

dutiesandresponsibilities.Theconfidentialinformationshallcontinueto be treatedas

confidentialuntil theprotectionconferredby thisprotectiveorder(oranyotherapplicable

protectiveorder)is terminatedby theproducingparty,oruntil furtherorderoftheCommission.

18. Unlessotherwiseorderedby theCommission,if apartydesiresto file

writtentestimony,exhibitsor pleadingswhich containorreflecttheconfidentialinformation,

only thatpartofthepage(s)containingorreflectingsuchinformationshallbe treatedas

confidential,andthatpartofanyhearing,if any,atwhich suchinformationis discussedshallbe

heldin camera,orunderotherconditionssetby the Commissionto preventunnecessarypublic

disclosureofsuchinformation. A copyofany confidentialpage(s),with anysuchinformation

deleted,shallbe filed to beincludedin thepublic record,andeachsuchpageshallcontainthe

following designationin theupperleft handcorner:

Confidential Information Deleted Pursuant To
ProtectiveOrder, Filed On. _____________

RETENTION OF CONFIDENTIAL INFORMATION

19. Confidentialinformationshallberetainedin alockedcabinetdedicatedto

the storageofconfidentialinformation,orotherwisesecuredto ensurethataccessto and

disclosureoftheconfidentialinformationis limited to aqualifiedperson.
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20. Confidentialinformationthatis givento or filed with theCommissionor

its staffshallbeseparatelyboundandplacedin asealedenvelopeorotherappropriatesealed

containeronwhichshallappearthefollowing legend:

THIS ENVELOPE IS SEALED PURSUANT TO
PROTECTIVE ORDER, FILED ON , AND
CONTAINS DOCUMENTS WITH CONFIDENTIAL
INFORMATION. IT IS NOT TO BE OPENED OR THE
CONTENTS OF THIS ENVELOPE DISPLAYED OR
REVEALED EXCEPT TO QUALIFIED PERSONS
AUTHORIZED TO INSPECT THE ENCLOSED
DOCUMENTS.

21. Confidentialinformationshallnotbereproducedor duplicated,exceptto

makeworking copiesandcopiesto be filedwith theCommissionunderseal. If adocument

containsinformationsosensitivethatit shouldnotbecopiedby anyone,it shallbearthe

following legend:“Copying Prohibited.”

22. If a courtorotheradministrativeagencyrequests,subpoenas,or orders

productionof confidentialinformationthat apartyorpersonhasobtainedunderthisprotective

order,thatpartyorperson,prior to disclosure,shallpromptlynotify thepartyclaiming

confidentialityoftherequest,subpoenaororder.

DURATION OF CONFIDENTIALITY

23. The confidentialityofthe informationproducedpursuantto this protective

ordershallbepreserveduntil all interestedparties,by writtenstipulation,waivetheprotection

conferredby this protectiveorder.

APPEALTO THE COMMISSION

24. If anyinterestedpersondisagreeswith thedesignationof informationas

confidential, thepartyclaimingconfidentialityandthepersonsodisagreeingshall first makea

goodfaithattemptto resolvethedisputeon an informalbasis. If thedisputecannotbe resolved,
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thepersoncontestingtheconfidentialityofthe informationshallfile amotionto compel

disclosureoranyotherappropriatemotionwith theCommission.Thepartyclaiming

confidentialityshallbeartheburdenofproofin supportingits claim,andtheCommissionwill

determinewhethertheinformationshallcontinueto bedesignatedasconfidentialunderthis

protectiveorder. Pendinga dispositionofthemotion, the informationin questionshallcontinue

to betreatedasconfidentialinformationandshallnot bedisclosedexceptaspermittedin this

protectiveorder.

NON-WAIVER OFOBJECTIONSAND RIGHTS

25. Thepartiesretaintheright to contestanyassertionor findingof

confidentialityor ofnon-confidentiality.

26. Thepartiesretaintheright to question,challenge,andobjectto the

admissibilityor submissionofconfidentialinformation on thegroundof relevancyor

materiality.

MODIFICATION OF THE PROTECTIVEORDER

27. TheCommissionmaymodify thisprotectiveorderon themotion ofany

party,oron its own motion,uponreasonablenoticeto thepartiesandan opportunityfor hearing,

ortheCommissionmaymodify this Stipulationfor ProtectiveOrderuponreceiptand approval

ofawrittenstipulationby theparties.

DISPOSALOF CONFIDENTIAL INFORMATION

28. Exceptasprovidedin paragraphs29 and30 below,within 90 daysafter

theconclusionofthis proceeding,personsin possessionof confidentialinformationshall, atthe

optionofthepartyproducingtheconfidentialinformation,returnor destroyall suchmaterials

andall copies,notes,tapes,papers,orothermediumcontaining,summarizing,excerpting,or

10



otherwiseembodyinganyconfidentialinformation. If thepartyproducingtheconfidential

informationrequestsdestruction,thepersondestroyingtheinformationshallcertify its

destructionto theproducingparty,indicatingthenameofthepersondestroyingtheconfidential

information,themethodof destruction,andtheidentityofthespecificdocumentsdestroyed.

29. Counselandtherepresentativeofrecordfor apartyshallbe entitledto

retainmemoranda,pleadings,exhibitsofrecord,writtentestimony,andtranscriptsembodying

informationderivedfrom or incorporatingconfidentialinformationto the extentreasonably

necessaryto preservefiles on thisproceeding.Thefilesshallnotbedisclosedto anyother

person.

30. Confidentialinformationproducedin this proceedingshallremainin the

possessionoftheCommission,theConsumerAdvocateandcounselfortheConsumerAdvocate

for the durationprovidedby applicablestatutes,rulesandadministrativedirectives.

SANCTIONS

31. Any personviolating thisprotectiveordershallbe subjectto sanctions

imposedby theCommission.

FACSIMILE/COUNTERPARTS/SIGNATURE

32. This Stipulationfor ProtectiveOrdermaybeexecutedby thepartiesin

counterparts,eachofwhich shallbe deemedan original, and all ofwhich takentogethershall

constituteoneandthe sameinstrument.Thepartiesmayexecutethis Stipulationfor Protective
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Orderby facsimilefor initial submissionto theCommissionto be followedby thefiling ofthe

originalsofsaidfacsimilepages.

DATED: Honolulu,Hawai’i, A~,(~, 2-to?

CRA~4~f
DEVO . ETERSON
RushMooreLLP
Attorneysfor LanaiWaterCompany,Inc.

forthe
Division ofConsumerAdvocacy
Departmentof CommerceandConsumerAffairs
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APPROVEDAND SOORDEREDTifiS APR 1 5 2009
atHonolulu,Hawaii.

PUBLICUTILITIES COMMISSION
OFTHE STATE OF HAWAII

By__

Carlito P.Caliboso,Chairman

B~~4 ~
Jo/nE. Cole,Commissioner

By_
LeslieH. Kondo,Commi~i~ner

APPROVEDAS TOFORM:

Kaiulani Kidani Shinsato
CommissionCounsel
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EXHIBIT A

BEFORETHE PUBLIC UTILITIES COMMISSION
OF THE STATE OFHAWAII

PROTECTIVEAGREEMENT

1. I, __________________________,havebeenpresentedwith a copyof the

ProtectiveOrderissuedby theHawaii PublicUtilities Commissionin DocketNo. 2008-0322on

the ______ dayof , 2009 (“ProtectiveOrder”).

2. I am employed,retainedor assisting________________________________in

DocketNo. 2008-0322andhaverequestedreviewoftheconfidentialinformationcoveredby the

ProtectiveOrder.

3. I understandtheconfidentialinformationcoveredby theProtectiveOrderis to be

usedsolelyon behalfof_________________________________________andthat unless

otherwisepermittedby theProtectiveOrder,I amto makeno otheruseoftheconfidential

information,noramIto disclosetheconfidentialinformationto anyotherperson,entity,

governmentagencyoranyoneelse.

4. I furtherunderstandthatat theconclusionofmy assistanceto

_____________________I shallaccountfor eachcopy,extract,noteandsummaryof, orother

documentcontaininganypartof suchconfidentialinformation,to thepartyclaiming

confidentialityandI shallabideby theprovisionsin paragraph28 ofthe ProtectiveOrder,unless

otherwisepermittedby paragraphs29 and30 oftheProtectiveOrder.



5. I herebycertify that I havereadtheabove-mentionedProtectiveOrderandagree

to abideby its termsandconditions.

DATED at , ___________, this ___________________ , 2009.

Signature

Address

f )
TelephoneNumber
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CERTIFICATEOF SERVICE

TheforegoingProtectiveOrderwasservedon thedateof filing by mail, postageprepaid,

andproperlyaddressedto thefollowing parties:

CATHERINEP.AWAKUNI
EXECUTIVE DIRECTOR
DEPARTMENTOF COMMERCEAND CONSUMERAFFAIRS
DIVISION OFCONSUMERADVOCACY
335 MerchantStreet,Room326
Honolulu,Hawaii 96813

STEVENBUMBAR
LANAI WATER COMPANY, INC.
P.O.Box 310
Lana’i City, Hawaii 96763

HARRY A. SAUNDERS,PRESIDENT
LANAI WATER COMPANY, INC.
100KaheluAvenue
Mililani, Hawaii 96789

CRAIG I. NAKANISHI
DEVON I. PETERSON
RUSHMOORELLP
737 BishopStreet,Suite2400
Honolulu,Hawaii 96813

Attorneysfor LanaiWaterCompany,Inc.


