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ARTICLE 1.  GENERAL PROVISIONS 
 
 
SECTION 
 412:1-100 Short title 
 412:1-101 Purpose 
 412:1-102 Scope and application of chapter 
 412:1-103 Application to existing financial institutions 
 412:1-104 Names 
 412:1-105 Deposits 
 412:1-106 Headings; references 
 412:1-107 Particular provisions prevail 
 412:1-108 Jurisdiction conferred upon circuit court 
 412:1-109 Definitions 
 
 
 §412:1-100  Short title.  This chapter shall be known and may be cited as the Code of 
Financial Institutions. 
 
 
 §412:1-101  Purpose.  This chapter shall be liberally construed and applied to promote its 
underlying purposes and policies, which are as follows: 
 (1) To simplify, clarify, and modernize the laws concerning the regulation, 

organization, management, and activities of financial institutions in this State; and 
 (2) To provide a comprehensive set of laws applicable to financial institutions.  
 
 
 §412:1-102  Scope and application of chapter.  (a) This chapter shall be applicable to the 
following: 
 (1) All Hawaii financial institutions; 
 (2) Other persons, including foreign financial institutions, who subject themselves to 

special provisions of this chapter, or who, by violating any of its provisions, 
become subject to the penalties of this chapter; and 

 (3) To the extent permitted by federal law, all federal financial institutions transacting 
business in this State. 

 (b) A person shall not be deemed to be doing business in this State simply because it 
participates in a mortgage loan transaction with a Hawaii financial institution or a federal financial 
institution whose operations are principally conducted in this State by purchasing, acquiring, 
transferring, servicing, enforcing, or otherwise dealing with mortgaged property located in this 
State, or by foreclosing upon, or acquiring title to mortgaged property in case of a default under 
the mortgage, securing the rents and profits therefrom, or disposing of the same. 
 (c) Loans made by a financial institution pursuant to an agreement that a federal 
agency will guaranty the loan, or will purchase the loan, shall be subject to this chapter only to the 
extent consistent with federal law.  No law of the State prescribing the nature, amount, or form of 
security or requiring security upon which loans may be made, or limiting the aggregate amount 
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which is permitted to be invested in loans by reason of type of investment, or prescribing or 
limiting interest rates upon loans, or prescribing or limiting the period for which loans may be 
made shall be deemed to apply to loans made pursuant to an agreement with a federal agency that 
it will guaranty or purchase the loan. 
 
 
 §412:1-103  Application to existing financial institutions. (a) The provisions of this 
chapter shall apply to all financial institutions existing on July 1, 1993, except as provided in this 
section. 
 (b) The existence, charters, licenses, and certificates of authority of Hawaii financial 
institutions or foreign financial institutions formed or existing on July 1, 1993, are not affected by 
the enactment of this chapter nor by any change made thereby in the requirements for the 
formation of Hawaii financial institutions or chartering, licensing or certification of Hawaii 
financial institutions or foreign financial institutions, nor by the amendment or repeal thereby of 
the laws under which they were formed, created, chartered, licensed or certified. 
 (c) Except to the extent specifically provided in this chapter, the power and authority 
of financial institutions existing on July 1, 1993, shall not be limited or restricted in any way by 
the enactment of this chapter nor by the amendment or repeal of the laws under which they were 
formed or created, or which granted such power and authority.  Except to the extent specifically 
provided otherwise in this chapter, no federal powers granted to Hawaii financial institutions prior 
to July 1, 1993, under Act 258, Session Laws of Hawaii 1969, as amended, Act 179, Session 
Laws of Hawaii 1969, as amended, and Act 125, Session Laws of Hawaii 1977, as amended, shall 
be limited or restricted in any way by the enactment of this chapter. 
 (d) Except as otherwise provided in this section, any Hawaii financial institution which 
on July 1, 1993, is not in compliance with any of the provisions of section 412:3-104, 412:3-106, 
412:3-209, 412:3-500, or 412:4-104 shall within one-hundred-eighty days after July 1, 1993, 
inform the commissioner in writing as to the extent and nature of its noncompliance and shall 
simultaneously file with the commissioner a plan for achieving full compliance with such 
provisions.  The commissioner shall thereafter review and consider the circumstances of the 
Hawaii financial institution and shall by order establish a date by which the institution shall fully 
comply, which shall not in any event be later than the third anniversary of July 1, 1993, unless 
otherwise provided herein or by federal law, or unless extended by the commissioner. 
 (e) A financial services loan company licensed in this State and actively engaged in 
business in this State on July 1, 1993, shall have the minimum capital and surplus required for the 
institution under existing law of this State immediately prior to July 1, 1993, rather than the 
minimum capital and surplus required under this chapter.  Upon a sale or transfer to a third party 
of a controlling interest in the financial services loan company, other than by devise or descent, the 
institution shall comply with the minimum capital and surplus requirements of this chapter. 
 (f) Neither the enactment of this chapter nor the amendment of this chapter nor the 
amendment or repeal of the laws under which financial institutions existing on July 1, 1993, were 
formed or created shall void, render voidable, abrogate, terminate or amend any contract, 
agreement, lease, loan, commitment, indenture, restrictive covenant, participation agreement, 
trust, designation, appointment, agency, investment, certificate or other instrument of any 
description to which an existing financial institution is a party or by which it is bound, or under 
which it holds any rights or benefits, which were in effect immediately before July 1, 1993. 
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 §412:1-104  Names.  (a) Unless authorized to engage in business as a financial institution 
in this State of the type indicated by the name or as otherwise approved by the commissioner, no 
person may use any of the terms "financial institution", "bank", "savings bank", "savings and 
loan", "savings association", "financial services loan company", "credit union", "trust company", 
"intra-Pacific bank", "international banking corporation", words of similar import, or translations 
of such words, in a manner that might suggest or tend to lead others into believing that the person 
is a financial institution of the character indicated by the name. 

(b) No financial institution may use words designating another type of financial 
institution, words of similar import, or translations of these words, in a manner that suggests or 
tends to lead others into believing that it is that type of financial institution. 

(c) No financial institution may use a name except in accordance with section 412:3-
101. 
 
 
 §412:1-105  Deposits.  Except as expressly authorized by this chapter or by federal law, 
no person shall solicit, accept, or hold deposits in this State. 
 
 
 §412:1-106  Headings; references.  The meaning or scope of any provision of this chapter 
is not affected by any heading.  Any references in this chapter to federal laws or regulations shall 
be deemed to refer to successor laws and regulations unless the reference is clearly inapplicable. 
 
 
 §412:1-107  Particular provisions prevail.  Provisions of this chapter relating to a 
particular class of financial institutions or a particular matter shall prevail over provisions relating 
to financial institutions in general or to such matter in general. 
 
 
 §412:1-108  Jurisdiction conferred upon circuit court.  For all matters requiring or 
permitting judicial action or remedy in this chapter, jurisdiction is conferred upon the circuit court 
of the judicial circuit in which the principal office in this State of the affected financial institution is 
located. 
 
 
 §412:1-109  Definitions.  As used in this chapter, except as otherwise specifically 
provided herein: 
 "Affiliate" with respect to an existing or proposed financial institution or a financial 
institution holding company, means any company that controls the financial institution or the 
financial institution holding company and any other company that is under common control with 
the financial institution or the financial institution holding company.  The following shall not be 
considered to be an affiliate: 
 (1) Any company, other than a financial institution, that is a subsidiary of a financial 

institution; 
 (2) Any company engaged solely in holding or leasing the premises of a financial 

institution; 
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 (3) Any company engaged solely in conducting a safe deposit business; 
 (4) Any company engaged solely in holding obligations of the United States or its 

agencies or obligations fully guaranteed by the United States or its agencies as to 
principal and interest; and 

 (5) Any company where control results from the exercise of rights arising out of a 
bona fide debt previously contracted, but only for the period of time specifically 
authorized under applicable state or federal law or regulation. 

 "Aggregate net contribution to capital" of a company means the sum of amounts employed 
to purchase capital stock of a company and to make contributions to the company's capital and 
surplus, less amounts received upon the sale or redemption of capital stock of the company or 
received in distributions with respect to the company's capital stock other than amounts received in 
distributions from the accumulated net earnings of the company. 
 "Aggregate outstanding investment" in a company means the sum of amounts employed to 
purchase capital stock of a company, to make contributions to the company's capital and surplus 
and to invest in obligations of the company, less amounts received upon the sale or redemption of 
capital stock of the company, amounts received in distributions with respect to the company's 
capital stock other than distributions from the accumulated net earnings of the company, and 
amounts received to retire obligations of the company. 
 "Appropriate federal regulatory agency" means, with respect to a financial institution or 
financial institution holding company, any one or more regulatory agencies of the federal 
government referred to in the following sentence which either (1) insures the deposits of the 
financial institution or financial institution holding company, or (2) has the power and duty to 
conduct periodic general examinations of the affairs of the financial institution or financial 
institution holding company by virtue of the legal characterization of the financial institution or 
financial institution holding company under federal law, and not by virtue of the fact of affiliation 
of the financial institution or financial institution holding company with any other person or an 
alleged violation of a specific law.  Subject to the preceding sentence, an appropriate federal 
regulatory agency may be the Federal Deposit Insurance Corporation, the Comptroller of the 
Currency, the Federal Reserve Board, the Office of Thrift Supervision, the National Credit Union 
Administration or any regulatory agency of the federal government which shall succeed to the 
insurance or supervisory duties of one of the foregoing. 
 "Capital" means:  
 (1) The aggregate par value or other amount received and allocated to the issued and 

outstanding capital stock of a financial institution; or   
 (2) The total amount of a credit union's outstanding and unimpaired membership 

shares or share accounts. 
 "Capital stock" means the units of interest, whether or not having a par value, common or 
preferred, legally issued by a financial institution or other corporation, which represents a 
fractional ownership interest in the institution or corporation.  The term does not include shares or 
membership in a credit union. 
 "Circuit court" means the court established in each of the judicial circuits of this State 
pursuant to chapter 603 and which has jurisdiction under section 412:1-108 over a matter. 
 "Commissioner" means the commissioner of financial institutions of this State. 
 "Common stock" means all capital stock of a financial institution or other corporation that 
is not preferred stock. 
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 "Company" means any corporation, partnership, trust (business or otherwise), association, 
joint venture, pool syndicate, unincorporated organization, or any form of business entity not 
specifically listed herein and, unless specifically excluded, a financial institution; provided that 
"company" does not mean any trust existing on July 1, 1993, which under its terms must terminate 
within twenty-five years, or not later than twenty-one years and ten months after the death of 
individuals living on the effective date of the trust. 
 "Comparable financial institution" means: 
 (1) In the case of a bank that is a Hawaii financial institution, a national banking 

association, and vice versa; 
 (2) In the case of a savings and loan association or savings bank that is a Hawaii 

financial institution, a federal savings and loan association or federal savings bank, 
and vice versa; and 

 (3) In the case of a credit union that is a Hawaii financial institution, a federal credit 
union, and vice versa. 

 "Conservator" means a person appointed by the commissioner to take possession and 
control of a Hawaii financial institution for a temporary period in order to preserve and protect the 
assets of the institution for the benefit of its depositors, beneficiaries, creditors, and shareholders 
or members. 
 "Control" means, unless the context clearly requires otherwise, directly or indirectly, 
solely or through another person or transaction, or in concert with another: 
 (1) Owning or having the power to vote twenty-five per cent or more of any class of 

voting securities; 
 (2) Owning or having the power to exercise twenty-five per cent or more of the votes 

of a mutual association, credit union, or other entity whose voting rights are not 
determined by voting securities; 

 (3) Owning or having the power to vote ten per cent or more of any class of voting 
securities if: (A) the issuer of that class of securities has issued any class of 
securities under section 12 of the Securities Exchange Act of 1934, as amended; or 
(B) immediately after the acquisition, no other person will own a greater percentage 
of that class of voting securities; 

 (4) Having the power to elect by any means a majority of the directors; or 
 (5) Having the power to exercise a dominant influence over management, if so 

determined by the commissioner after notice and a hearing. 
 No depository institution or trust company shall be deemed to own or control a company 
by virtue of its ownership or control of shares in a fiduciary capacity, unless that depository 
institution or trust company has sole voting power over a sufficient number of voting securities of 
the company to constitute control hereunder. 
 "Deposit" or "deposits" means money or its equivalent received or held by a person in the 
usual course of business and for which it has given or is obligated to give credit, either 
conditionally or unconditionally, to a demand, checking, savings, time, passbook, negotiable order 
of withdrawal, thrift or share account, or which is evidenced by its passbook, certificate of 
deposit, thrift certificate, investment certificate, certificate of indebtedness, or other similar 
instrument, or a check, draft or share draft drawn against a deposit account and certified by a 
person, on which the person is primarily liable. 
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 "Depository institution" means a financial institution that is authorized to accept deposits 
under its chartering or licensing authority and includes a bank, savings bank, savings and loan 
association, depository financial services loan company, credit union, or intra-Pacific bank. 
 "Director" means any member of the board of directors of a financial institution, whether 
or not receiving compensation.  An advisory director is not considered a director if the advisory 
director (1) is not elected by the shareholders of the financial institution, (2) is not authorized to 
vote on matters before the board of directors, and (3) provides solely general policy advice to the 
board of directors. 
 "Division" means the division of financial institutions of the department of commerce and 
consumer affairs of this State. 
 "Executive officer" of a financial institution means a person who participates or has 
authority to participate (other than in the capacity of a director) in major policymaking functions of 
the financial institution, whether or not: (1) the officer has an official title, (2) the title designates 
the officer as an assistant, or (3) the officer is serving without salary or other compensation.  The 
chairperson of the board, the president, every vice president, the secretary, and the treasurer of a 
financial institution are considered executive officers, unless (1) the officer is excluded, by 
resolution of the board of directors or by the bylaws of the financial institution, from participation 
(other than in the capacity of a director) in major policymaking functions of the financial 
institution, and (2) the officer does not actually participate in such major policymaking functions.  
An executive officer of a financial institution includes an executive officer of any subsidiary of the 
financial institution, unless the executive officer of the subsidiary (1) is excluded (by name or by 
title) from participation in major policymaking functions of the financial institution by resolutions 
of the boards of directors of both the subsidiary and the financial institution, and (2) does not 
actually participate in such major policymaking functions. 
 "Federal" means belonging to, part of, or related to the government of the United States of 
America. 
 "Federal financial institution" means a national banking association, federal savings bank, 
federal savings and loan association or federal credit union. 
 "Federal Home Loan Bank" means a federal home loan bank created and organized under 
the authority of the Federal Home Loan Bank Act. 
 "Federal Reserve Bank" means a federal reserve bank created and organized under the 
authority of the Federal Reserve Act. 
 "Federal Reserve Board" means the Board of Governors of the Federal Reserve System 
created and described in the Federal Reserve Act. 
 "Financial institution" means a Hawaii financial institution, and unless the context indicates 
otherwise, a federal financial institution or foreign financial institution. 
 "Financial institution holding company" means a holding company which controls a 
Hawaii financial institution or which controls another financial institution holding company.  The 
following persons shall not be deemed to come within the definition of a financial institution 
holding company: 
 (1) A registered dealer who acts as an underwriter or member of a selling group in a 

public offering of the voting securities of a financial institution or of a financial 
institution holding company; 
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 (2) A person who acts as proxy for the sole purpose of voting at a designated meeting 
of the security holders of a financial institution or of a financial institution holding 
company; 

 (3) A person who acquires control of a financial institution or of a financial institution 
holding company by devise or descent; or 

 (4) A pledgee of a voting security of a financial institution or of a financial institution 
holding company who does not have the right, as pledgee, to vote such voting 
security. 

 "Financial institution subsidiary" means: (1) a financial institution that is controlled by a 
financial institution holding company, or (2) a financial institution holding company that is 
controlled by another holding company. 
 "Foreign financial institution" means a person, other than a Hawaii financial institution or a 
federal financial institution whose operations are principally conducted in this State, which is 
authorized to engage under the laws of its jurisdiction of organization, or does engage, in the 
business of accepting deposits or making loans or engaging in the trust business. 
 "Hawaii financial institution" means: 
 (1) A corporation or credit union that holds a charter or license under this chapter or 

under prior Hawaii law, authorizing it to accept deposits, to make loans in excess 
of the rates permitted in chapter 478, or to engage in the business of a trust 
company; or 

 (2) A resulting bank as defined in article 12, 
and includes a corporation or credit union existing and chartered as a Hawaii financial institution 
or licensed to transact business in this State on July 1, 1993.  A Hawaii financial institution may be 
a bank, resulting bank as defined in article 12, savings bank, savings and loan association, 
depository financial services loan company, nondepository financial services loan company, trust 
company, credit union, or intra-Pacific bank. 
 "Holding company" means any company which controls another company. 
 "Impaired capital and surplus" or similar language relating to impairment of capital or 
surplus, means that a financial institution has less than the minimum amount of capital and surplus 
required under this chapter for that type of financial institution. 
 "In concert with another" means (1) knowing participation in a joint activity or 
interdependent conscious parallel action towards a common goal whether or not pursuant to an 
express agreement; or (2) a combination or pooling of voting or other interests in the securities of 
an issuer for a common purpose pursuant to any contract, understanding, relationship, agreement, 
or other arrangement, whether written or otherwise. 
 "Insolvency" means, with respect to a financial institution, that the value of its assets is 
insufficient to pay its depositors and its creditors. 
 "Institution-affiliated party" means any of the following: 
 (1) Any director, officer, employee or controlling shareholder of, or agent for, or 

other person that controls a financial institution; 
 (2) Any person who has filed or is required to file an application to become a financial 

institution with the commissioner or an application to acquire control of a Hawaii 
financial institution or financial institution holding company with the commissioner; 
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 (3) Any shareholder, consultant, joint venture partner, and any other person as 
determined by the commissioner (by rule or case-by-case) who participates in the 
conduct of the affairs of a financial institution; or 

 (4) Any independent contractor (including any attorney, appraiser, or accountant) who 
knowingly or recklessly participates in any of the following which caused or is 
likely to cause more than a minimal financial loss to, or a significant adverse effect 
on, the financial institution: 

  (A) Any violation of law or rule, 
  (B) Any breach of fiduciary duty, or 
  (C) Any unsafe or unsound practice. 
 "Loans and extensions of credit" by a financial institution means any direct or indirect 
advance of funds (including obligations of makers and endorsers arising from the discounting of 
commercial paper) to or for the benefit of a person made on the basis of any obligation of that 
person to repay the funds.  "Loans and extensions of credit" includes a contractual commitment to 
advance funds.  "Contractual commitment to advance funds" means (1) an obligation to make 
payments, directly or indirectly, to a third party contingent upon default by the financial 
institution's customer in the performance of an obligation under the terms of that customer's 
contract with the third party or upon some other stated condition, or (2) an obligation to guarantee 
or stand as surety for the benefit of a third party.  The term includes, but is not limited to, standby 
letters of credit, guarantees, puts or other similar arrangements; but does not include commercial 
letters of credit and similar instruments where the issuer expects the beneficiary, to draw upon the 
issuer, which do not guaranty payment of a money obligation, and which do not provide for 
payment in the event of default of the account party. 
 "Obligation" means any bond, debt, debenture, loan, note or similar undertaking. 
 "Obligor" means a person owing an obligation.   
 "Open to the public" means accessible or available to the general public during regular 
business hours without special permission.   
 "Operations are principally conducted" where total deposits placed with a person together 
with deposits placed with its subsidiaries are largest.   
 "Paid-in capital" means the amount of capital actually received by the financial institution 
for its capital stock, membership shares or share accounts, as the case may be. 
 "Passbook" means any book, statement of account, or other record used by a financial 
institution to record deposits, withdrawals, interest, dividends and changes. 
 "Person" means a natural person, entity or organization, including without limitation an 
individual, corporation, joint venture, partnership, sole proprietorship, association, cooperative, 
estate, trust, or governmental unit.  
 "Preferred stock" means capital stock in a financial institution or other corporation which 
entitles its holders to some preference or priority over the owners of common stock, usually with 
respect to dividends or asset distributions in liquidation. 
 "Principal shareholder" means a person other than a financial institution, that, directly or 
indirectly, or acting through or in concert with another, owns, controls, or has the power to vote 
more than ten per cent of any class of voting securities of a financial institution.  Shares owned or 
controlled by a member of an individual's immediate family are considered to be held by the 
individual.  As used in this definition "immediate family" means the spouse of an individual, the 
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individual's minor children, and any of the individual's children (including adults) residing in the 
individual's home. 
 "Receiver" means a person appointed by the commissioner to take possession and control 
of a Hawaii financial institution for the purpose of liquidating and winding up the affairs of the 
institution. 
 "Related interest" means (1) a company that is controlled by a person or (2) a political or 
campaign committee that is controlled by a person or the funds or services of which will benefit a 
person. 
 "Retained earnings" means the net income of a financial institution earned since its 
inception which has not been distributed to its shareholders or transferred or allocated to capital 
stock or surplus or, as the case may be, the accumulated deficits of the financial institution.  The 
term "retained earnings" is interchangeable with the term "undivided profits". 
 "State" or "this State" means the State of Hawaii, its political subdivisions, agencies, and 
departments. 
 "Stock financial institution" means a financial institution that issues shares of capital stock 
as evidence of fractional ownership in the institution.  The term does not include credit unions. 
 "Subsidiary" means a corporation, joint venture, partnership, or other company that is 
controlled by another corporation. 
 "Surplus" means an amount received by a financial institution for its capital stock, 
membership shares, or share accounts, as the case may be: (1) in excess of the par value of any 
shares having par value; or (2) in excess of the amount allocated to shares without par value, 
membership shares or share accounts.  "Surplus" also means an amount transferred or allocated to 
the financial institution's surplus from retained earnings, and, unless the context otherwise clearly 
requires, "surplus" includes retained earnings, whether or not transferred or allocated to surplus. 
 
 

ARTICLE 2.  DIVISION OF FINANCIAL INSTITUTIONS 
 

PART I.  ADMINISTRATION 
 
 
SECTION 
 412:2-100 Commissioner of financial institutions; division of financial institutions 
 412:2-101 Deputy commissioner, acting commissioner 
 412:2-102 Examiners and other personnel 
 412:2-103 Disqualifications 
 412:2-104 Confidentiality of information possessed by commissioner 
 412:2-105 Fees and assessments 
 412:2-106 Public or private hearings 
 412:2-107 Rules 
 412:2-108 Alternative mortgage loans rules 
 412:2-109 Compliance resolution fund; financial institution examiners 
 412:2-110 Emergency applications 
 412:2-111 Commissioner's power to subpoena 
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PART II.  EXAMINATIONS 
 
 412:2-200 Examinations 
 412:2-201 Use of federal examinations 
 
 

PART III.  ENFORCEMENT ACTIONS 
 
 412:2-300 Enforcement actions 
 412:2-301 Joint enforcement with federal regulatory agency 
 412:2-302 Cease and desist orders; grounds for issuance 
 412:2-303 Permanent cease and desist orders; procedure; hearing; enforcement 
 412:2-304 Temporary cease and desist orders; effective date; hearing; enforcement 
 412:2-305 Consent cease and desist orders 
 412:2-306 Removal or prohibition of institution-affiliated party; grounds 
 412:2-307 Removal or prohibition of institution-affiliated party; procedure; hearing; 

enforcement 
 412:2-308 Order of immediate suspension; procedure; effective date; hearing; 

enforcement 
 412:2-309 Consent order of removal and prohibition 
 412:2-310 Removal, prohibition, or suspension; effect of order 
 412:2-311 Suspension or revocation of charter or license 
 412:2-312 Suspension or revocation; procedure; hearing; enforcement 
 412:2-313 Consent suspension and revocation order 
 412:2-314 Action to correct capital and surplus impairment 
 412:2-315 National or state emergencies 
 
 

PART IV.  CONSERVATORS AND RECEIVERS 
 
 412:2-400 Grounds for appointment of conservator or receiver 
 412:2-401 Appointment of conservator or receiver; judicial review 
 412:2-402 Additional grounds for appointment 
 412:2-403 Who may serve as conservator or receiver 
 412:2-404 Federal insurer as conservator or receiver; subrogation 
 412:2-405 Removal or replacement of conservator or receiver 
 412:2-406 Compensation and expenses of conservator or receiver 
 412:2-407 Stay of judicial proceedings 
 412:2-408 Duties and powers of conservator 
 412:2-409 Conservator's segregation of deposits 
 412:2-410 Supervised reorganization 
 412:2-411 Termination of conservatorship 
 412:2-412 Duties and powers of receiver 
 412:2-413 No interest on deposits of an institution in receivership 
 412:2-414 Optional court supervision 
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 412:2-415 Notice of receivership; filing of claims 
 412:2-416 Liquidation by receiver; priority of claims 
 412:2-417 Final accounting and discharge 
 412:2-418 Transfer of assets in contemplation of insolvency void 
 412:2-419 Treatment of lessors 
 412:2-420 Claims for wrongful termination of employment 
 412:2-421 Bailments and safe deposit boxes in receivership 
 
 

PART V.  SUPERVISED ACQUISITION OF FINANCIAL INSTITUTIONS 
 
 412:2-500 Definitions 
 412:2-501 Commissioner's determination of failing institution 
 412:2-502 Solicitation of purchasers 
 412:2-503 Applications to purchase 
 412:2-504 Granting of application; criteria for approval 
 412-2:505 Waiver of statewide concentration limits under the Bank Holding Company 

Act of 1956, as amended 
 412:2-506 Charter or license 
 412:2-507 Expedited approvals 
 412:2-508 Provisional approval to organize 
 412:2-509 Effect of merger or acquisition on prior business, title and obligations 
 412:2-510 Commissioner's powers 
 412:2-511 Modification of time periods 
 412:2-512 Repealed 
 
 

PART VI.  PENALTIES, ADMINISTRATIVE FINES AND PROHIBITED ACTS 
 
 412:2-600 Applicability of part 
 412:2-601 Violation of chapter 
 412:2-602 Copying records of Hawaii financial institutions 
 412:2-603 Disclosures of records of Hawaii financial institutions 
 412:2-604 Concealment 
 412:2-605 Repealed 
 412:2-606 Witness; failure to testify or produce records 
 412:2-606.5 Financial institution name fraud 
 412:2-607 Deception; false statements 
 412:2-608 Misapplication of funds 
 412:2-609 Imposition of administrative fines; assessment 
 412:2-609.5 Imposition of administrative fines on persons who are not Hawaii financial 

institutions; assessment 
 412:2-610 Compromise or modification of administrative fines; determining amount of 

fine; hearing 
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 412:2-611 Action to recover administrative fines; deposit to compliance resolution 
fund 

ARTICLE 2.  DIVISION OF FINANCIAL INSTITUTIONS 
 

PART I.  ADMINISTRATION 
 
 §412:2-100  Commissioner of financial institutions; division of financial institutions.  
(a) The director of commerce and consumer affairs, with the approval of the governor, shall 
appoint the commissioner of financial institutions.  The commissioner shall be in charge of the 
division of financial institutions within the department of commerce and consumer affairs.  The 
commissioner shall be the primary regulator of Hawaii financial institutions, and shall have the 
authority expressly conferred by or reasonably implied from the provisions of this chapter.  The 
commissioner may be removed by the director of commerce and consumer affairs with the 
approval of the governor; provided that while there is any vacancy in the office of the 
commissioner, the director of commerce and consumer affairs shall serve as ex officio 
commissioner.  The commissioner shall not be subject to chapter 76. 
 (b) The salary of the commissioner shall be set by the director of commerce and 
consumer affairs but shall not be more than the maximum salary of first deputy to the director of 
commerce and consumer affairs. 
 (c) It shall be the primary purpose of the division of financial institutions to ensure the 
safety and soundness of Hawaii financial institutions and to maintain public confidence in such 
institutions through the process of chartering and licensing, regulatory approval, examinations and 
supervision. 
 
 
 §412:2-101  Deputy commissioner, acting commissioner.  The deputy commissioner 
shall have such duties as are assigned by the commissioner from time to time, and shall serve as 
acting commissioner whenever the commissioner is out of the State or is otherwise incapable of 
performing the commissioner's duties. 
 
 
 §412:2-102  Examiners and other personnel.  The commissioner may hire as many 
examiners, professional employees and clerical personnel as the business of the division of 
financial institutions may require.  The commissioner may also appoint an examiner 
knowledgeable in international banking who shall have the same powers and authority as other 
examiners, but who shall not be subject to chapter 76. 
 
 
 §412:2-103  Disqualifications.  No person shall be an examiner who is a director of or 
owner of any interest, or shares of stock, in any company that may be examined pursuant to this 
chapter. 
 
 
 §412:2-104  Confidentiality of information possessed by commissioner.  (a) The 
commissioner and all employees, contractors, attorneys retained or employed by the State, and 
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appointees of the division of financial institutions shall not divulge or furnish any information in 
their possession or obtained by them in the course of their official duties to persons outside the 
division of financial institutions, except to the director of commerce and consumer affairs or unless 
otherwise permitted by this section or any other law regulating financial institutions or financial 
institution holding companies, in which case that disclosure shall not authorize or permit any 
further disclosure of that information.  The disclosures prohibited by this subsection shall include 
without limitation information that is: 
 (1) Privileged or exempt from disclosure under any federal or state law; 
 (2) Related to an examination performed by or on behalf of the commissioner or 

contained in any report of examination; 
 (3) Contained in any report submitted to or for the use of the commissioner, except for 

the nonproprietary portions of applications; 
 (4) Related to the business, personal, or financial affairs of any person that is furnished 

to or for the use of the commissioner in confidence; 
 (5) Related to trade secrets and commercial or financial information obtained from a 

person that is privileged or confidential; 
 (6) Obtained pursuant to any lawful investigation for the purpose of enforcing the laws 

regulating financial institutions and financial institution holding companies in an 
action or proceeding under parts III, IV, V, and VI of this article; 

 (7) Related solely to the internal personnel rules or other internal practices of the 
commissioner; 

 (8) Contained in personnel, medical, and similar files (including financial files), the 
disclosure of which would constitute a clearly unwarranted invasion of personal 
privacy; or 

 (9) Contained in inter-agency and intra-agency communications, whether or not 
contained in written memoranda, letters, tapes, or records that would not be 
routinely available by law to a private party, including but not limited to 
memoranda, reports, and other documents prepared by the staff of the 
commissioner. 

Any information identified in paragraphs (1) through (9) is confidential and shall not be subject to 
subpoena or other legal process. 
 (b) The commissioner shall furnish a copy of each report of examination to the 
financial institution or financial institution holding company examined.  The report and its contents 
shall remain the property of the commissioner and shall not be disclosed to any person who is not 
an officer, director, employee, or authorized auditor, attorney, or other consultant or advisor of 
the financial institution or financial institution holding company.  Any person who has received the 
report from the financial institution or financial institution holding company shall be bound by the 
confidentiality provisions of this part.  The report and its contents shall not be subject to subpoena 
or other legal process requiring disclosure. 
 (c) The commissioner may furnish reports of examination and other information 
relating to the examination of a financial institution or financial institution holding company to: 
 (1) The governor, attorney general and the heads of other state governmental agencies 

having regulatory authority over the financial institution or financial institution 
holding company; 
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 (2) The appropriate federal regulatory agencies of the financial institution or financial 
institution holding company; 

 (3) The Office of Comptroller of the Currency, the Federal Housing Finance Board or 
a federal, state, or foreign bank regulatory agency if the requesting agency agrees 
to use the information only for functions directly related to the exercise of its 
appropriate supervisory authority; and 

 (4) Other agencies of the United States or a state for use where necessary to investigate 
civil or criminal charges in connection with the affairs of any financial institution or 
financial institution holding company under the supervision of the commissioner. 

 (d) Upon the request of the financial institution or financial institution holding 
company, and pursuant to a proper showing of cause, the commissioner may furnish examination 
reports, or portions thereof, and other information relating to that financial institution or financial 
institution holding company (1) in instances other than those set forth in subsection (c), or (2) to 
persons not enumerated in subsection (c), including to prospective acquirers of the Hawaii 
financial institution or financial institution holding company.  The decision to grant a request under 
this subsection shall be in the sole discretion of the commissioner. 
 (e) All reports or other information made available pursuant to this section shall remain 
the property of the commissioner, and no person, financial institution or financial institution 
holding company, agency or authority to whom the information is made available, or any officer, 
director, employee or agent thereof, shall disclose any of that information, except for the 
publishing of aggregate statistical material that would not disclose the identity of any person, 
financial institution or financial institution holding company.  In exchanging reports or other 
information permitted in this section, the commissioner shall require the person receiving the 
report, as a condition of receipt, to comply with the confidentiality provisions of this section. 
 (f) The commissioner may provide information regarding trends and issues affecting 
financial institutions and may make available to the public a combined statement of the condition 
of Hawaii financial institutions in such form as the commissioner may see fit, using information 
derived from reports furnished to the commissioner by the Hawaii financial institutions.  The 
commissioner may also disclose statistical data regarding the number of consumer complaints filed 
against an institution, the general nature of the complaint and the resolution of the complaint. 
 (g) Any person who violates this section shall be guilty of a misdemeanor punishable 
pursuant to sections 706-663 and 706-640.  Such person shall also be subject to an administrative 
fine pursuant to section 412:2-609. If such person is an employee, contractor or appointee of the 
State, such person shall be subject to immediate dismissal or termination proceedings without 
violating such person's contract, if any. 
 
 
 §412:2-105  Fees and assessments.  (a) The commissioner may charge an examination fee 
based upon the cost per hour per examiner for all financial institutions examined by the 
commissioner or the commissioner's staff.  Effective July 1, 1995, the hourly fee shall be $40. 
After July 1, 1996, the commissioner may establish, increase, decrease, or repeal the hourly fee 
when necessary pursuant to rules adopted in accordance with chapter 91. 
 (b) In addition to the examination fee, the commissioner may charge any financial 
institution examined or investigated by the commissioner or the commissioner's staff, additional 
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amounts for travel, per diem, mileage and other reasonable expenses incurred in connection with 
the examination. 
 (c) The commissioner shall bill the affected financial institution for examination fees 
and expenses as soon as feasible after the close of the examination or investigation.  The affected 
financial institution shall pay the division of financial institutions within thirty days following the 
billing.  All such payments shall be deposited to the compliance resolution fund established 
pursuant to section 26-9(o).  All disputes relating to these billings between the affected financial 
institution and the commissioner shall be resolved in accordance with the procedures for contested 
cases under chapter 91. 
 (d) The commissioner, by rules adopted in accordance with chapter 91, may set 
reasonable fee amounts to be collected by the division in connection with its regulatory functions, 
including, without limitation, any fees for renewals, applications, licenses, and charters.  Unless 
otherwise provided by statute, all such fees shall be deposited into the compliance resolution fund 
established pursuant to section 26-9(o). 
 (e) A Hawaii financial institution that fails to make a payment required by this section 
shall be subject to an administrative fine of not more than $250 per day for each day it is in 
violation of this section, which fine, together with the amount due under this section, may be 
recovered pursuant to section 412:2-611 and shall be deposited into the compliance resolution fund 
established pursuant to section 26-9(o). 
 
 
 §412:2-106  Public or private hearings.  (a) All hearings before the commissioner shall 
be subject to chapter 91 and the rules adopted pursuant thereto, unless it is expressly provided 
otherwise in this chapter. 
 (b) All actions of and proceedings before the commissioner under parts III, IV, V and 
VI of this article shall be closed to the public.  In such proceedings, reports of examination, 
testimony of examiners and other evidence may be presented to substantiate or refute allegations 
stated in any notice of charges.  Except as otherwise provided by law, no person shall divulge 
information regarding such actions or proceedings except to governmental authorities, to the 
person's directors, and to its officers, employees, attorneys, auditors, or other consultants or 
advisors of the person who have responsibilities related to the action or proceeding.  Hearings 
which result from joint supervisory or enforcement actions with an appropriate federal regulatory 
agency shall be closed to the public, unless the procedures set forth in this section are preempted 
by federal law. 
 (c) Notwithstanding subsection (b) of this section, the commissioner may authorize the 
disclosure of the existence or outcome of an action or proceeding under parts III, IV, V and VI of 
this article and may disclose other general information concerning the action or proceeding, if the 
commissioner shall determine that such disclosure is in the public interest. 
 
 
 §412:2-107  Rules.  The commissioner may adopt, amend or repeal rules pursuant to 
chapter 91 to effectuate the purpose of all laws within the jurisdiction of the division. 
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 §412:2-108  Alternative mortgage loans rules.  The commissioner may by rule permit 
financial institutions to make loans secured by mortgages that do not meet the loan-to-value ratio, 
payment terms, compounding of interest, or other requirements contained under this chapter, 
chapter 478 or other law of this State, including but not limited to, alternative mortgage loans, 
such as "reverse annuity" and "graduated payment" mortgage loans.  Such rules may specify the 
borrowers eligible for such alternative mortgage loans, and the limitations, restrictions, and other 
requirements the commissioner shall deem appropriate. 
 
 
 §412:2-109  Compliance resolution fund; financial institution examiners.  (a) Any law 
to the contrary notwithstanding, fees and fines collected by the commissioner of financial 
institutions shall be deposited into the compliance resolution fund established pursuant to section 
26-9(o). 
 (b) The commissioner may appoint financial institution examiners, in accordance with 
chapter 76, who shall examine the affairs, transactions, accounts, records, documents, and assets 
of financial institutions.  The commissioner also may appoint administrative support personnel, in 
accordance with chapter 76, who shall assist and support the examiners.  The commissioner may 
pay the salaries of the financial institution examiners and administrative support personnel from the 
compliance resolution fund. 
 (c) The compliance resolution fund also may be used to reimburse financial institution 
examiners and administrative support personnel for the following expenses necessarily incurred on 
account of an examination and the education and training of financial institution examiners and 
administrative support personnel: 
 (1) Actual travel expenses in amounts customary for these expenses and approved by 

the commissioner; 
 (2) A reasonable living expense allowance at a rate customary for these expenses and 

approved by the commissioner; and  
 (3) Any fee or tuition necessary to attend educational and training conferences, 

workshops, seminars, and any similar events of this nature. 
 (d) The compliance resolution fund also may be used for other expenses relating to 
examinations of financial institutions and administrative costs, including personnel costs of the 
division and costs incurred by supporting offices and divisions. 
 (e) All persons receiving any reimbursement or compensation from the compliance 
resolution fund shall submit to the commissioner for approval a detailed account of all expenses 
and compensation necessarily incurred.  Persons shall not receive or accept any additional 
compensation on account of an examination.  In the case of an examination, any reimbursement or 
compensation made by the fund and approved by the commissioner shall be charged to the 
financial institution being examined by the commissioner and all receipts shall be credited to the 
fund. 
 (f) Moneys in the compliance resolution fund shall not revert to the general fund. 
 (g) The commissioner may annually charge each financial institution subject to 
examination by the commissioner the sum of $500 plus $100 for each office, agency, and branch 
office maintained by the financial institution, payment of which shall be made before July 2 and 
thereafter credited to the compliance resolution fund.  The commissioner may establish, increase, 
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decrease, or repeal this fee when necessary pursuant to rules adopted in accordance with chapter 
91.  
 
 
 §412:2-110  Emergency applications.  Notwithstanding any law to the contrary, an 
application may be approved by the commissioner without investigation, notice, comment, or 
hearing in any case in which the commissioner determines to be an emergency arising from the 
insolvency of an existing institution or to prevent the failure of an existing institution.  No 
emergency application may be granted unless the commissioner determines that the relevent 
statutory criteria have been met.  Notwithstanding the granting of any approval, if the 
commissioner discovers good cause why an approval should not have been granted, the approval 
may be revoked by giving written notice of revocation to the applicant. 
 
 
 §412:2-111  Commissioner's power to subpoena.  In the course of an investigation of 
matters affecting the interest of consumers or depositors or of any other matter within the 
jurisdiction of the division, the commissioner may summon persons and subpoena witnesses, 
compel their attendance, administer oaths and examine any person under oath, and require the 
production of books, papers, documents, or objects that the commissioner deems relevant or 
material to the inquiry.  Any summons or subpoena may be served by certified mail with return 
receipt requested.  Powers granted under this section may be enforced by the circuit court. 
 
 

PART II.  EXAMINATIONS 
 
 §412:2-200  Examinations.  (a) The commissioner shall examine each Hawaii financial 
institution at least once every twenty-four months, or more frequently as the commissioner may 
determine. 
 (b) The purpose of every examination shall be to ensure that such Hawaii financial 
institution is not engaging in illegal, unsafe, or unsound practices, that its management, business 
practices, and policies are prudent and sound, that it is able to meet all its obligations when due, 
and that it is complying with all applicable laws.  With respect to examinations of nondepository 
financial services loan companies, the commissioner may limit the scope of the examination to 
compliance with all applicable laws and rules. 
 (c) The commissioner shall have full access to the vaults, books and papers of each 
Hawaii financial institution being examined, except for the contents of safe deposit boxes leased to 
customers, and may make such inquiries as may be necessary to ascertain the condition of such 
institution.  To the best of their knowledge and ability, and subject to the availability of privileges 
or immunities under state or federal law, all directors, incorporators, officers, employees, and 
agents of an institution being examined shall cooperate fully with the commissioner and the 
commissioner's examiners, shall answer all inquiries and shall furnish all information pertaining to 
such inquiries. 
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 §412:2-201  Use of federal examinations.  The commissioner may accept, adopt, or use 
in lieu of an examination prescribed by section 412:2-200 all or any part of the results of an 
examination conducted by a federal regulatory agency of a Hawaii financial institution for the 
same period or subject matter that would be covered by an examination required or permitted 
under this article. 
 
 

PART III.  ENFORCEMENT ACTIONS 
 
 §412:2-300  Enforcement actions.  In enforcing the provisions of this chapter, the 
commissioner is authorized to use the powers in this part without limitation to direct the 
discontinuance of any violation of law, or any unsafe or unsound practice that is likely to cause 
insolvency or substantial dissipation of assets or earnings of the institution.  The provisions of this 
chapter may be enforced by informal or formal actions.  Informal actions include board 
resolutions, letter agreements, records of action, memoranda of understanding, or supervisory 
agreements. Formal actions include cease and desist orders (whether temporary or permanent), 
removal orders, suspension and revocation orders, divestiture orders, and orders enforcing 
statutory provisions. Any person who is the subject of formal or informal enforcement action by 
the commissioner may consent to the entry of any formal order. 
 
 
 §412:2-301  Joint enforcement with federal regulatory agency.  The commissioner may 
enter into any agreement and take any action with the appropriate federal regulatory agency to 
enforce jointly all federal and state laws applicable to the Hawaii financial institution. 
 
 
 §412:2-302  Cease and desist orders; grounds for issuance.  (a) Whenever it appears to 
the commissioner that any person has engaged or is about to engage in any act or practice 
constituting a violation of any: 
 (1) Provision of this chapter; 
 (2) Rule adopted or order issued under this chapter; or 
 (3) Condition of an approval of request or application by the commissioner or a written 

agreement between such person and the commissioner, 
the commissioner may, in the commissioner's discretion, issue a temporary or permanent cease 
and desist order to enforce compliance with this chapter, with any rule adopted or order issued 
under this chapter, or with the conditions of such approval or written agreement. 
 The commissioner shall have the discretion to include in the order an assessment of an 
administrative penalty against any person who violates this chapter or who has knowingly violated 
a written agreement with, or a rule or order of, the commissioner made pursuant to this chapter. 
 (b) The commissioner may issue a temporary or permanent cease and desist order to 
any Hawaii financial institution, any institution-affiliated party, or any other person that the 
commissioner finds or has reasonable cause to believe: 
 (1) Is violating, has violated, or is about to violate this chapter or any rules adopted 

pursuant to this chapter; 
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 (2) Is violating, has violated, or is about to violate any written condition imposed or 
order issued by the commissioner on such financial institution's or other person's 
authority to engage in business, or any condition of a written agreement between 
the financial institution or other person and the commissioner; 

 (3) Is engaging, has engaged, or is about to engage in an illegal, unauthorized, unsafe, 
or unsound practice; or 

 (4) Is failing to maintain books and records that are sufficiently complete and accurate 
so as to permit the commissioner to determine the financial condition of the 
institution named in the order. 

 
 
 §412:2-303  Permanent cease and desist orders; procedure; hearing; enforcement. 
(a) The notice of charges and proposed permanent cease and desist order shall be in writing and 
shall be served upon the institution-affiliated party or the Hawaii financial institution at its principal 
office in this State and upon any other affected party wherever that person can be located and 
served by the commissioner.  The notice of charges shall state the alleged violations or wrongful 
practices and a summary of the facts in support of such allegations.  The notice shall be 
accompanied by a proposed order which states the commissioner's intent to require discontinuance 
of such violation or practice and the immediate compliance with all requirements of any applicable 
agreement, conditions of approval, order, or law.  The proposed order may also direct such 
affirmative action as may be necessary to prevent insolvency or to correct the alleged violation or 
wrongful practice.  The notice of charges shall set forth a time and place for a hearing to 
determine whether the proposed order shall be issued. 
 (b) Within twenty days after service of a notice of charges, unless an earlier date or 
later date is set by the commissioner upon request of the affected party, the commissioner shall 
hold a hearing in accordance with chapter 91.  If no appearance is made at the scheduled hearing 
by the party or its duly authorized representative, the party shall be deemed to have consented to 
the issuance of the cease and desist order and the commissioner may issue a permanent cease and 
desist order.  Any cease and desist order issued after a hearing held in accordance with this 
subsection shall become effective after service upon the affected party and shall remain effective 
until modified or terminated by the commissioner.  Any appeal of a permanent cease and desist 
order shall be made to the circuit court in accordance with chapter 91. 
 (c) On or after the effective date of any permanent cease and desist order, the 
commissioner may apply for enforcement of the order to the circuit court.  Such application may 
also contain a petition for such other relief or remedies as may be appropriate in the 
circumstances.  The application shall be given precedence over other cases pending in court, and 
shall in every way be expedited. 
 
 
 §412:2-304  Temporary cease and desist orders; effective date; hearing; enforcement. 
 (a) To act with the utmost speed, the commissioner may issue a temporary cease and desist order 
upon a determination that one or more of the grounds specified in section 412:2-302 are present; 
provided that, in the case of a Hawaii financial institution or an institution-affiliated party, the 
commissioner shall not issue a temporary cease and desist order unless the commissioner has also 
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made a determination that the violation, threatened violation, or unsafe or unsound practice is 
likely to: 
 (1) Cause insolvency or substantial dissipation of assets; or 
 (2) Seriously weaken the condition of the institution; or 
 (3) Otherwise seriously prejudice the interests of the depositors during the period in 

which a permanent cease and desist order can be obtained. 
 The order shall be accompanied by a notice of charges stating the alleged violation or 
wrongful practice, a summary of the facts in support of the allegation, and a time and place for a 
hearing to determine whether the temporary order shall be made permanent.  The order may 
require discontinuance of a violation or practice; require the immediate compliance with all 
requirements of any applicable agreement, conditions of approval, order, or law; and direct 
affirmative action as may be necessary to prevent insolvency or to correct the alleged violation or 
wrongful practice. 
 (b) The order shall be effective upon service on the affected party.  The order shall 
remain in effect until a permanent cease and desist order is issued after a hearing, a permanent 
cease and desist order is consented to, or the charges are dismissed upon completion of a hearing. 
Any affected party contesting the issuance of the temporary cease and desist order may do so by 
applying to the circuit court for an injunction. 
 (c) Within ten days after service of a notice of charges, unless an earlier date or later 
date is set by the commissioner upon request of the affected party, the commissioner shall hold a 
hearing in accordance with chapter 91.  If no appearance is made at the scheduled hearing by the 
party or its duly authorized representative, the party shall be deemed to have consented to the 
issuance of the cease and desist order and the commissioner may convert the temporary cease and 
desist order into a permanent cease and desist order.  Any permanent cease and desist order issued 
after a hearing held in accordance with this subsection shall become effective after service upon the 
affected party and shall remain effective until modified or terminated by the commissioner.  Any 
appeal of a permanent cease and desist order shall be made to the circuit court in accordance with 
chapter 91. 
 (d) Any temporary cease and desist order may be enforced in the circuit court upon 
application by the commissioner.  Any permanent cease and desist order issued in accordance with 
this section may be enforced as provided in section 412:2-303(c). 
 
 
 §412:2-305  Consent cease and desist orders.  Any affected party may waive its rights to 
a hearing on any notice of charges by stipulating and consenting to: 
 (1) The issuance of a permanent cease and desist order; or 
 (2) The conversion of a temporary cease and desist order into a permanent cease and 

desist order. 
 Any cease and desist order issued by consent shall be effective as of the date specified 
therein and shall remain effective until modified or terminated by the commissioner. 
 
 
 §412:2-306  Removal or prohibition of institution-affiliated party; grounds.  (a) The 
commissioner may order the removal of any institution-affiliated party from office or employment 
with a Hawaii financial institution and the prohibition of the party's affiliation or participation in 
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the affairs of the financial institution or any other Hawaii financial institution if the commissioner 
determines that all three of the following circumstances exist: 
 (1) The institution-affiliated party has violated this chapter or any rules adopted 

pursuant to this chapter, violated a cease and desist order that has become effective, 
engaged or participated in an unsafe or unsound practice in connection with the 
financial institution, or breached a fiduciary duty owed to the financial institution; 

 (2) By reason of such violation, practice, or breach the financial institution has suffered 
or will probably suffer financial loss or other damage, the interests of the financial 
institution's depositors have been or may be prejudiced, or the institution-affiliated 
party has received financial gain or other benefit as a result of the violation, 
practice, or breach; and 

 (3) The violation, practice, or breach involves the institution-affiliated party's personal 
dishonesty or demonstrates the party's wilful or continuing disregard for the safety 
or soundness of the financial institution. 

 (b) The commissioner may also order the removal of any institution-affiliated party 
from office or employment with a Hawaii financial institution and the prohibition of the party's 
affiliation or participation in the affairs of the financial institution or any other Hawaii financial 
institution if the commissioner determines that: 
 (1) The institution-affiliated party has been charged in any information, indictment, or 

complaint authorized by a United States attorney, state attorney general, or similar 
legal officer, with the commission of, or participation in, a crime involving 
dishonesty or breach of trust that is punishable by imprisonment for a term 
exceeding one year under state or federal law; and 

 (2) The continued service by the institution-affiliated party may pose a threat to the 
interests of the financial institution's depositors or may threaten to impair public 
confidence in the institution. 

 
 
 §412:2-307  Removal or prohibition of institution-affiliated party; procedure; hearing; 
enforcement.  (a) The notice of charges and the proposed order of removal or prohibition shall be 
in writing and served upon the institution-affiliated party and the affiliated Hawaii financial 
institution.  The notice of charges shall state the alleged violations, wrongful practices, or breaches 
and a summary of the facts upon which the allegations are based.  The notice shall be accompanied 
by a proposed order stating the commissioner's intention to remove the party from office, or 
prohibit the party's affiliation with the financial institution or any other Hawaii financial institution, 
or both.  The notice of charges shall set forth a time and place for a hearing to determine whether 
the removal or prohibition order shall be issued. 
 (b) Within twenty days after service upon the institution-affiliated party, unless an 
earlier or later date is set by the commissioner upon request of the affected party, the 
commissioner shall hold a hearing in accordance with chapter 91.  If no appearance is made at the 
scheduled hearing by the party or its duly authorized representative, the party shall be deemed to 
have consented to the issuance of the removal or prohibition order and the commissioner may 
issue a permanent removal or prohibition order.  Any permanent removal or prohibition order 
issued after a hearing held in accordance with this subsection shall become effective after service 
upon the institution-affiliated party and shall remain effective until modified or terminated by the 
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commissioner.  Any permanent order of removal or prohibition issued to an institution-affiliated 
party shall also be served upon the affiliated Hawaii financial institution.  Any appeal of a 
permanent removal or prohibition order shall be made to the circuit court in accordance with 
chapter 91. 
 (c) On or after the effective date of any permanent removal or prohibition order, the 
commissioner may apply for enforcement of the order to the circuit court. 
 §412:2-308  Order of immediate suspension; procedure; effective date; hearing; 
enforcement.  (a) In order to act with the utmost speed, the commissioner may issue an order 
immediately suspending an institution-affiliated party upon a determination that: 
 (1) The grounds specified in section 412:2-306 are present; and  
 (2) The protection of depositors or the financial institution warrants the immediate 

suspension and prohibition of the institution-affiliated party from further 
participation in the conduct of the affairs of the financial institution or any other 
Hawaii financial institution. 

The order shall be accompanied by a notice of charges that states the alleged violation, wrongful 
practice, or breach, and a summary of the facts in support of the allegation.  The notice of charges 
shall set forth a time and place for a hearing to determine whether the temporary order shall be 
converted to a permanent removal or prohibition order.  Any order of immediate suspension 
issued to an institution-affiliated party shall also be served upon the affiliated Hawaii financial 
institution. 
 (b) The order shall be effective upon service on the institution-affiliated party.  The 
order shall remain in effect until a permanent removal or prohibition order is issued after a 
hearing, a permanent removal or prohibition order is consented to, or the charges are dismissed 
upon completion of a hearing.  Any institution-affiliated party contesting the issuance of the 
suspension order may do so by applying to the circuit court for an injunction. 
 (c) Within ten days after service of a notice of charges, unless an earlier date or later 
date is set by the commissioner upon request of the affected party, the commissioner shall hold a 
hearing in accordance with chapter 91.  If no appearance is made at the scheduled hearing by the 
party or the party's authorized representative, the party shall be deemed to have consented to the 
issuance of the suspension order and the commissioner may convert the suspension order into a 
permanent removal or prohibition order.  Any permanent removal or prohibition order issued after 
a hearing held in accordance with this subsection shall become effective after service upon the 
institution-affiliated party and shall remain effective until modified or terminated by the 
commissioner.  Any appeal of a permanent removal or prohibition order shall be made to the 
circuit court in accordance with chapter 91. 
 (d) Any order of immediate suspension may be enforced in the circuit court upon 
application by the commissioner.  Any permanent order of removal or prohibition issued in 
accordance with this section may be enforced as provided for in section 412:2-307(c). 
 
 
 §412:2-309  Consent order of removal or prohibition.  Any institution-affiliated party 
may waive its rights to a hearing on any notice of charges by stipulating and consenting to the 
issuance of a permanent removal or prohibition order or by stipulating and consenting to the 
conversion of a temporary suspension order into a permanent removal or prohibition order.  Any 
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permanent removal or prohibition order issued by consent shall be effective as of the date specified 
therein and shall remain effective until modified or terminated by the commissioner.   
 
 
 §412:2-310  Removal, prohibition, or suspension; effect of order.  No institution-
affiliated party whose removal, prohibition, or suspension has been ordered shall thereafter 
participate in any manner in the conduct of the affairs of the affiliated Hawaii financial institution 
or any other Hawaii financial institution as long as the order is in effect.  Any violation of the 
order shall constitute a violation of law, and shall constitute sufficient grounds for the issuance of a 
cease and desist order to the affiliated financial institution. 
 
 
 §412:2-311  Suspension or revocation of charter or license.  (a) The commissioner may 
revoke or suspend any charter or license issued hereunder if the commissioner finds that: 
 (1) Any information or representations submitted by an applicant in connection with 

the issuance of the charter or license were materially false when made; 
 (2) Grounds exist for the appointment of a conservator or receiver under this article; 
 (3) The Hawaii financial institution, for a period of six months or more, has ceased to 

engage in the business for which its charter or license was granted; or 
 (4) The Hawaii financial institution has violated or is violating state or federal laws, 

rules, or regulations, or has committed or is committing an unsafe or unsound 
practice. 

 (b) In issuing a suspension or revocation order, whether by consent or as a result of a 
chapter 91 hearing, the commissioner may impose such terms and conditions as the commissioner 
deems appropriate to protect the public interest.  The order of suspension or revocation may 
require the Hawaii financial institution to cease engaging in business altogether, to close one or 
more of its places of business, or to cease engaging in a particular type of business, as the 
commissioner deems appropriate. 
 (c) No suspension or revocation of any charter or license shall impair or affect the 
obligation of any preexisting lawful contract between a Hawaii financial institution and the other 
party or parties.  Neither shall the suspension or revocation of a charter or license affect the 
institution's administrative, regulatory, civil or criminal liability for any act or condition existing 
prior to the suspension or revocation. 
 (d) The commissioner shall have discretion to reinstate any suspended charter or 
license, or issue a new charter or license to a Hawaii financial institution whose charter or license 
has been revoked, if the grounds for ordering the suspension or revocation are no longer present. 
 
 
 §412:2-312  Suspension or revocation; procedure; hearing; enforcement.  (a) The 
notice of charges and the proposed order of suspension or revocation shall be in writing and served 
upon the Hawaii financial institution at its principal office in this State.  The notice of charges shall 
state the alleged grounds and a summary of the facts upon which such allegations are based.  The 
notice shall be accompanied by a proposed order stating the commissioner's intention to suspend 
or revoke the institution's charter or license.  The notice of charges shall set forth a time and place 
for a hearing to determine whether the suspension or revocation order shall be issued. 
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 (b) Within twenty days after service, unless an earlier or later date is set by the 
commissioner upon request of the affected institution, the commissioner shall hold a hearing in 
accordance with chapter 91.  If no appearance is made at the scheduled hearing by the party or the 
party's authorized representative, the party shall be deemed to have consented to [the] issuance of 
the suspension or revocation order and the commissioner may issue an order of suspension or 
revocation.  Any suspension or revocation order issued after a hearing held in accordance with this 
subsection shall become effective after service upon the affected institution and shall remain 
effective until modified or terminated by the commissioner.  Any appeal of a suspension or 
revocation order shall be made to the circuit court in accordance with chapter 91. 
 (c) On or after the effective date of any suspension or revocation order, the 
commissioner may apply for enforcement of the order to the circuit court. 
 
 
 §412:2-313  Consent suspension and revocation order.  Any Hawaii financial institution 
may waive its right to a hearing on any notice of charges by stipulating and consenting to the 
issuance of an order suspending or revoking a license or charter.  Any final suspension or 
revocation order issued by consent shall be effective as of the date specified therein and shall 
remain effective until modified or terminated by the commissioner. 
 
 
 §412:2-314  Action to correct capital and surplus impairment.  (a) Whenever it appears 
to the commissioner that the capital and surplus of a Hawaii financial institution is impaired, the 
commissioner shall notify the financial institution in writing to correct the impairment within a 
reasonable time specified by the commissioner, which time may be extended by the commissioner. 
 (b) If the Hawaii financial institution fails to correct the impairment of its capital and 
surplus as required, the commissioner may immediately appoint a conservator, or may close the 
financial institution, appoint a receiver to take possession of its assets, and proceed with the 
liquidation of its assets.  A financial institution placed in conservatorship pursuant to this 
subsection may, with the consent of the commissioner, later resume business upon the conditions 
as the commissioner may approve. 
 
 
 §412:2-315  National or state emergencies.  (a) The emergency powers granted in this 
section may be invoked for the purpose of protecting the general public during any national or 
state emergency by assuring that Hawaii financial institutions subject to regulation by the 
commissioner can operate in a safe and effective manner. 
 (b) If the President of the United States declares a national emergency, by proclamation 
or otherwise, the commissioner may order some or all Hawaii financial institutions in the State to 
comply with any regulations, limitations or restrictions prescribed by the Secretary of the 
Treasury, the Comptroller of the Currency, the Federal Reserve Board, or other federal agency 
that would otherwise be applicable only to a federal financial institution. 
 (c) If the governor declares a state emergency, by proclamation or otherwise, the 
commissioner may order some or all Hawaii financial institutions in the State to observe such 
temporary rules, limitations or restrictions as the commissioner may prescribe in order to cope 
with such emergency. 
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 (d) The commissioner may assess and collect from all affected Hawaii financial 
institutions their ratable share of the administrative costs incurred by the division in its 
administration of any emergency orders issued under this section.  Administrative costs assessed 
under this section shall be deposited into the compliance resolution fund established under section 
26-9(o).  The determination of the commissioner of which Hawaii financial institution or 
institutions are "affected" and the proration method the commissioner chooses to employ in 
making assessments under this section may be appealed to the circuit court as provided in chapter 
91 by any Hawaii financial institution aggrieved thereby. 
 
 

PART IV.  CONSERVATORS AND RECEIVERS 
 
 §412:2-400  Grounds for appointment of conservator or receiver.  A conservator or 
receiver may be appointed to take possession and control of a Hawaii financial institution if such 
financial institution: 
 (1) Is insolvent or has failed to correct an impairment of its capital and surplus as 

provided in section 412:2-314 of this chapter; 
 (2) Is not likely to be able to meet the demands of its depositors or pay its debts in the 

normal course of business; 
 (3) Is in an unsafe or unsound condition to transact business; 
 (4) Has incurred or is likely to incur losses that will deplete all or substantially all of its 

capital and surplus, and there is no reasonable prospect for such capital and surplus 
to be replenished without federal assistance; 

 (5) Has violated or is violating laws, rules or regulations, or has committed or is 
committing an unsafe or unsound practice, and such violation or practice is likely 
to cause insolvency or substantial dissipation of assets, or is likely to severely 
weaken the institution's condition or otherwise seriously prejudice the interests of 
its depositors; 

 (6) Without lawful cause has concealed from or has refused to provide to the 
commissioner the institution's books, papers, records, information, or assets for 
inspection by the commissioner or by any lawful agent of the commissioner; or 

 (7) Has wilfully violated or is wilfully violating a cease and desist order of the 
commissioner which has become effective. 

 
 
 §412:2-401  Appointment of conservator or receiver; judicial review.  (a) The 
commissioner may, without notice or prior hearing, appoint a conservator or receiver for a Hawaii 
financial institution by a written order setting forth the grounds for such appointment and any other 
conditions of the conservatorship or receivership as the commissioner deems appropriate, 
including without limitation the temporary or permanent closure of the financial institution.  The 
commissioner may also require the conservator or receiver other than a federal insurer to obtain a 
security bond, at the expense of the financial institution, in an amount that the commissioner 
deems appropriate. 
 (b) Upon being served with any written order pursuant to subsection (a), the persons in 
charge of the Hawaii financial institution shall forthwith turn over possession and control of the 
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institution to the conservator or receiver, and upon request by the conservator or receiver shall 
vacate the premises.  The conservator or receiver may apply to the circuit court for injunctive or 
other relief to enforce the conservatorship or receivership. 
 (c) Not later than twenty days after the initial appointment of the conservator or 
receiver, the persons who were in charge of the affected Hawaii financial institution immediately 
prior to the appointment of a conservator or receiver may bring an action in the circuit court for an 
order requiring the commissioner to terminate the conservatorship or receivership. 
 (d) All judicial proceedings under this section shall be closed to the public and shall 
take precedence over all other pending cases before the court and shall in every other way be 
expedited.  The commissioner's decision to appoint a conservator or receiver shall be set aside 
only if the court finds that such decision was arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law. 
 
 
 §412:2-402  Additional grounds for appointment.  The commissioner may also appoint a 
conservator or receiver to take over the possession and control of any Hawaii financial institution: 
 (1) Which consents to such appointment by an affirmative vote of a majority of its 

board of directors, or by a majority vote of its shareholders or members; or 
 (2) Whose status as an insured institution has been involuntarily terminated by the 

federal insurer of its deposits or accounts. 
An appointment pursuant to this section shall not be subject to judicial review. 
 
 
 §412:2-403  Who may serve as conservator or receiver.  The commissioner, deputy 
commissioner, federal insurer of the Hawaii financial institution's deposits or accounts or other 
qualified person may serve as a conservator or receiver.  Except for the commissioner, deputy 
commissioner, or federal insurer, every conservator and receiver must consent in writing to serve 
in such capacity, and before assuming such position shall sign an engagement agreement agreed 
upon by the person and the commissioner. 
 
 
 §412:2-404  Federal insurer as conservator or receiver; subrogation.  (a) A federal 
insurer of the Hawaii financial institution's deposits or accounts who serves as a conservator or 
receiver shall acquire both legal and equitable title to all assets, rights or claims and to all real or 
personal property of the institution, to the extent necessary to perform such duties or as may be 
necessary under applicable federal law to effectuate such appointment. 
 (b) If a federal insurer pays or makes available for payment its insurance proceeds to 
the depositors of an institution under conservatorship or receivership, the federal insurer shall be 
subrogated to the rights of such depositors, whether or not the federal insurer has become 
conservator or receiver thereof, in the same manner and to the same extent as it would be 
subrogated in the conservatorship or receivership of a federal financial institution insured by such 
federal insurer. 
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 §412:2-405  Removal or replacement of conservator or receiver.  The commissioner 
may remove or replace a conservator or receiver other than a federal insurer effective upon notice 
thereof, and with or without cause.  Such removal or replacement shall not subject either the 
commissioner or the court to any liability to the conservator or receiver.  Such removal or 
replacement shall not affect the financial institution's right to obtain judicial review of the 
commissioner's original decision to appoint a conservator or receiver under section 412:2-401.   
 §412:2-406  Compensation and expenses of conservator or receiver.  All expenses of 
any conservatorship or receivership shall be paid out of the assets of the Hawaii financial 
institution and shall be a lien on the assets, which shall be prior to any other lien provided by this 
chapter or otherwise. Such expenses shall include without limitation, all costs and expenses 
incurred by the State, conservator, receiver and any other person for rent, utilities, telephones, 
travel, equipment, supplies, and employee salaries and benefits (including state employees).  No 
compensation shall be paid to the commissioner, the deputy commissioner or federal insurer for 
serving as conservator or receiver, but other persons serving in such capacity may receive a salary 
commensurate with the responsibilities of such position. 
 
 
 §412:2-407  Stay of judicial proceedings.  All non-criminal judicial proceedings to which 
the Hawaii financial institution in conservatorship or receivership, is a party at the time of the 
appointment of a conservator or receiver, including without limitation any action, hearing, 
judgment, execution, attachment, summons, discovery or deposition, shall be stayed automatically 
for a period of forty-five days after the appointment of the conservator or ninety days after the 
appointment of a receiver.  The conservator or receiver may apply to the court presiding over the 
judicial proceedings for an extension of the stay, which shall be granted only upon a showing that 
the resumption of the proceeding will substantially detract from the purposes of the 
conservatorship or receivership and will not significantly diminish the potential recovery or 
remedy of the other party or parties in the judicial proceedings. 
 
 
 §412:2-408  Duties and powers of conservator.  (a) A conservator of a Hawaii financial 
institution shall observe the provisions of this part except to the extent preempted by applicable 
federal law. 
 (b) Upon assuming office, the conservator may: 
 (1) Immediately take possession of the assets of the Hawaii financial institution and 

operate the institution with all the rights and powers of the shareholders or 
members, directors, and officers with the authority to conduct all business of the 
Hawaii financial institution; 

 (2) Collect all obligations and money due the Hawaii financial institution; 
 (3) Preserve and conserve the assets and property of the Hawaii financial institution; 
 (4) Set aside and make available for withdrawal by depositors and payment to other 

creditors on a ratable basis such amounts as in the opinion of the commissioner 
may safely be used for this purpose; and 

 (5) Take such action as may be necessary to carry out the purposes of the 
conservatorship, consistent with the conservator's appointment order, and as may 
be required by law, the commissioner or any court having jurisdiction over the 
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matter.  Provided, however, that the conservator shall at all times be subject to the 
direction and supervision of the commissioner. 

 
 
 §412:2-409  Conservator's segregation of deposits.  (a) In the commissioner's discretion, 
the commissioner may order or permit a conservator to accept deposits, notwithstanding the 
insolvency of the Hawaii financial institution; provided, that such deposits so received shall not be 
subject to any limitation as to payment or withdrawal, shall be segregated and kept apart from 
prior deposits, and shall not be used to liquidate any indebtedness of the institution existing at 
inception of the conservatorship or any subsequent debt incurred for the purpose of liquidating 
such prior indebtedness.  Such deposits received by the conservator shall be kept in cash, invested 
in direct obligations of the United States, or deposited with a federally insured financial institution. 
 (b) Any order requiring segregation of deposits under this section shall remain 
effective no longer than thirty days after the conservator has returned possession and control of the 
affairs of the Hawaii financial institution to its board of directors.  At least thirty days prior to the 
resumption of such possession and control, the conservator shall publish in a newspaper of general 
circulation in every county where the financial institution has places of business open to the public, 
a notice stating the date that possession and control will be returned to the board of directors, and 
that deposits received during the conservatorship will no longer be segregated in accordance with 
this section more than thirty days after that date.  The notice shall be in a form approved by the 
commissioner and shall also be conspicuously posted at the principal office and each branch and 
agency office of the financial institution.  The notice shall also be mailed to every person who has 
deposited funds with the institution during the conservatorship at the depositor's last known 
address as reflected in the records of the institution. 
 
 
 §412:2-410  Supervised reorganization.  (a) The commissioner and, with the 
commissioner's written approval, any conservator appointed pursuant to this part, may reorganize 
a Hawaii financial institution in conservatorship, provided that: 
 (1) The reorganization will be accomplished under a plan which the commissioner 

finds is fair and equitable to all depositors, beneficiaries, creditors, and 
shareholders or members, and is in the public interest; 

 (2) The commissioner has approved of the plan in writing, subject to such conditions, 
restrictions, and limitations as the commissioner may deem appropriate; 

 (3) Notice of the plan has been given to all depositors (except depositors whose 
deposits have been paid in full by a federal deposit insurer or assumed by a 
federally insured financial institution), creditors, and shareholders or members in a 
form and manner satisfactory to the commissioner; and 

 (4) After such notice, the reorganization plan shall have been consented to in writing 
by: 

  (A) Depositors representing at least seventy-five per cent of the amount of the 
financial institution's total deposits which will not be satisfied in full under 
the plan of reorganization; 
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  (B) Creditors representing at least seventy-five per cent of the total amount of 
the claims of general creditors of the financial institution which will not be 
satisfied in full under the plan of reorganization; 

  (C) Subordinated creditors representing at least seventy-five per cent of the total 
amount of the claims of each class of debt subordinated by law or by 
contract to the claims of general creditors which will not be satisfied in full 
under the plan of reorganization; and 

  (D) Shareholders holding at least two-thirds of each class of the capital stock of 
the financial institution. 

 (b) If the foregoing requirements have been met, the commissioner shall issue a 
certificate to the Hawaii financial institution indicating that the reorganization plan, a copy of 
which shall be attached to the certificate, has been properly approved, and setting forth any 
conditions that the commissioner deems appropriate, as well as the effective date of the 
reorganization. 
 (c) Once any reorganization has become effective as provided herein, it shall be 
binding upon all depositors, creditors, and shareholders or members of the Hawaii financial 
institution, whether or not they have consented to the plan of reorganization, and all claims of such 
persons shall be treated as if they had consented to the plan of reorganization. 
 (d) When the reorganization becomes effective, all books, records, and assets of the 
Hawaii financial institution shall be disposed of in accordance with the plan and the affairs of the 
financial institution shall be conducted by its board of directors in the manner provided by the plan 
and under any conditions, restrictions, and limitations prescribed by the commissioner. 
 
 
 §412:2-411  Termination of conservatorship.  The commissioner may terminate a 
conservatorship of a Hawaii financial institution whenever in the commissioner's judgment such 
action would be prudent and in the public interest.  A conservatorship may also be terminated by 
order of the circuit court.  Upon such termination, the financial institution shall be returned to the 
possession and control of its board of directors, or be placed in a receivership, subject to any terms 
and conditions imposed by the commissioner or the court.  If placed in receivership, the affected 
Hawaii financial institution shall be entitled to judicial review as provided in section 412:2-401. 
 
 
 §412:2-412  Duties and powers of receiver.  (a) A receiver of a Hawaii financial 
institution shall observe the provisions of this part, except to the extent preempted by applicable 
federal law. 
 (b) Upon assuming office, the receiver may: 
 (1) Immediately take possession of the assets of the Hawaii financial institution with all 

the rights and powers of the shareholders or members, directors and officers with 
the authority to conduct all business of the Hawaii financial institution; 

 (2) Collect all obligations and money due the Hawaii financial institution; and 
 (3) Take such action as may be necessary to carry out the purposes of the receivership, 

consistent with the receiver's appointment order, and as may be required by law, 
the commissioner or any court having jurisdiction over the matter.  The receiver 
shall at all times be subject to the direction and supervision of the commissioner. 
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 §412:2-413  No interest on deposits of an institution in receivership.  Accrual of interest 
on any interest-bearing deposits in a Hawaii financial institution shall cease on the date of the 
appointment of a receiver. 
 
 
 §412:2-414  Optional court supervision.  Upon petition of the receiver or the 
commissioner at any time, the circuit court shall supervise the receivership and such proceedings 
shall have priority over all other matters pending before the court and shall in every other way be 
expedited.  In case of court supervision, all matters requiring approval of the commissioner shall 
also require the approval of the court, and all reports required to be filed with the commissioner 
shall also be filed with the court. 
 
 
 §412:2-415  Notice of receivership; filing of claims.  (a) Upon commencement of the 
receivership, the receiver shall promptly give notice of the fact and purpose of the receivership in 
a form prescribed by the commissioner and directing depositors and creditors to file any claims 
they might have against the institution within four months after the first publication of such notice. 
 Such notice may be by: 
 (1) Publishing the notice in a newspaper of general circulation in every county where 

the financial institution engages in business once in each of three successive weeks; 
 (2) Delivering the notice to all known depositors, creditors and parties holding any 

assets of the financial institution; provided, however, that notice of the fact and 
purpose of the receivership need not be given to depositors of the institution all of 
whose deposits have been paid by a federal deposit insurer or assumed by a 
federally insured financial institution and who have received appropriate notice of 
such payment or assumption; and 

 (3) Posting the notice in the principal office and each branch and agency office of the 
institution. 

 (b) Any claim which is not filed within four months after the first date of publication of 
the notice required by subsection (a) shall be forever barred; provided, that this subsection shall 
not apply to any depositor or creditor whose claim appears on the records of the institution, to the 
extent shown on such records, whether or not the same is disputed. 
 (c) The receiver may reject a claim in writing within sixty days after receipt thereof, 
otherwise it shall be deemed accepted.  Upon rejection of a claim by the receiver, the claimant 
may petition the circuit court for a review of the receiver's determination, provided that any 
petition for review not filed within four months after the receipt by the claimant of the notice of 
rejection from the receiver will be barred.  In lieu of review by the circuit court of the receiver's 
decision to reject a claim, the parties may mutually agree to have any claim decided by binding 
arbitration before an arbitrator appointed by the commissioner or the court. 
 
 
 §412:2-416  Liquidation by receiver; priority of claims. (a) The receiver shall collect 
and sell or otherwise dispose of all assets of the Hawaii financial institution.  For such purposes, 
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the receiver's authority includes but is not limited to the right to sue and be sued in the name of the 
commissioner, the receiver, or the institution, to compromise any claim, to hire attorneys, 
accountants, appraisers, auctioneers, or other professional persons, to take mortgages, to enter into 
contracts of sale and agreements of sale, to borrow money on the institution's credit, and to take 
such other measures as may be reasonable and prudent under the circumstances; provided, that any 
lease, mortgage, sale, exchange, or other transfer of real property, any compromise of any claim, 
and any pledge of the institution's assets to secure any loan shall require the prior approval of the 
commissioner or the court. 
 (b) The receiver shall not pay any claims against the Hawaii financial institution except 
regular costs and expenses incurred in connection with the administration of the receivership and 
the permitted operations of the financial institution, unless prior approval is obtained from the 
commissioner or the court.  Once all claims against the institution have been determined, the 
receiver may disburse payments in the following priority: 
 (1) Administrative expenses, which shall include without limitation compensation of 

the receiver and the employees working under the receiver, fees of attorneys, 
accountants, appraisers, auctioneers, or other professional persons, rent, current 
taxes, loans for administrative expenses, expert and advisor's fees, costs of the 
State, and court costs; 

 (2) Unsecured claims for wages, salaries, commissions, including vacation, severance 
or sick leave pay, earned by an individual within ninety days before the 
receivership, in an amount not exceeding $2,000 for each individual; 

 (3) Claims which are given priority by applicable statutes and, if the assets are 
insufficient for the payment in full of all such claims, in the order provided by such 
statutes, or in the absence of contrary provisions, pro rata; 

 (4) All other claims pro rata, exclusive of claims set forth in paragraph (5) of this 
section; and 

 (5) Claims for debts that are subordinated to unsecured claims under a written 
subordination agreement or other instrument. 

 The commissioner or the court may order the payments to be made partially, as funds 
become available for such purpose; provided, that claims with a higher priority must be 
completely satisfied before any payment of claims with a lower priority. 
 
 
 §412:2-417  Final accounting and discharge.  When all the assets of the Hawaii financial 
institution have been collected and all available funds have been paid as provided in this part the 
receiver shall file with the commissioner or the court a request for the approval of a final 
accounting, which shall show the disposition of all assets and shall furnish such receipts as may be 
required by the commissioner or the court. 
 
 
 §412:2-418  Transfer of assets in contemplation of insolvency void.  All transfers, 
assignments, and payments by any Hawaii financial institution made after or in contemplation of 
the institution's insolvency shall be void if done with the intent to evade this chapter or to accord 
preference to any depositor or creditor over another. 
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 §412:2-419  Treatment of lessors.  (a) For a period of six months after appointment of a 
receiver, a lessor may not terminate any lease of personal or real property to the Hawaii financial 
institution as long as lease rent for the period following the receivership is paid on a timely basis, 
whether or not the lease has suffered a prior default. 
 (b) Within six months after initial appointment, the receiver may assume or reject any 
unexpired lease, and if not assumed within such time the lease shall be deemed to have been 
rejected; provided, however, that in order to assume any lease: 
 (1) The unexpired lease term must be at least thirty days at the time of the assumption; 
 (2) Any prior default must be cured, or the receiver must provide adequate assurance 

that such default will be promptly cured; 
 (3) The receiver must provide adequate compensation to any party other than the 

financial institution for any actual pecuniary loss resulting to such party from such 
default; and 

 (4) The receiver must provide adequate assurance to the lessor of future performance 
under the lease. 

 (c) The lessor of a lease rejected under this section shall have a claim against the 
Hawaii financial institution in receivership for damages resulting from the rejection in an amount 
which may not exceed the unpaid rent owed under the lease, without acceleration, for a six-month 
period. 
 (d) Rejection of a lease under this section shall not result in the termination of the lease 
with respect to the interest of any mortgagee or other person having an interest in the lease other 
than the Hawaii financial institution. 
 
 
 §412:2-420  Claims for wrongful termination of employment.  Recovery on a claim 
against an insolvent Hawaii financial institution in receivership resulting from wrongful 
termination of an employment contract shall not exceed the unpaid compensation, without 
acceleration, pursuant to the contract when the employee was directed to terminate or when the 
employee actually terminated performance under the contract, whichever first occurred, plus 
compensation as provided under the contract, without acceleration, for ninety days thereafter.   
 
 
 §412:2-421  Bailments and safe deposit boxes in receivership.  (a) If a Hawaii financial 
institution in receivership has any personal property in its possession as bailee for storage or 
safekeeping, or if it has any vaults, safes, or safe deposit boxes rented by customers, the receiver 
shall notify the affected customer at the customer's last known address as reflected in the records 
of the financial institution.  Any notice shall be sent by certified mail, return receipt requested, and 
shall direct the customer to remove the personal property by a date stated in the notice, which date 
shall not be less than ninety days after mailing of the notice. 
 (b) If and when the property is claimed by the customer, any unearned fees for rent or 
bailment shall be refunded to the customer and shall be treated as an administrative expense of the 
receivership.  Any unpaid fees for rent or bailment shall be collected from the customer or shall be 
carried as a receivable on the books of the institution. 
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 (c) If the property is not claimed by the date set forth in the notice provided for in 
subsection (a), the receiver shall cause the safe, vault or safe deposit box to be opened before two 
witnesses who are not employed by the Hawaii financial institution.  Such property shall be placed 
in a suitable container together with a list, signed by the witnesses, containing a description of the 
property, the name and address of the customer and the names of the witnesses. The receiver shall 
keep the property in one of the general vaults, safes or boxes of the financial institution, or other 
depository, until it is claimed by the owner. 
 (d) If the property is not claimed within two years after the date set forth in the notice 
provided for in subsection (a), the receiver may sell the property at public auction, subject to the 
approval of the commissioner or the court.  The receiver may deduct from the proceeds of such 
sale any unpaid fees for rental or bailment, which shall be an asset of the institution, and the 
balance shall be disposed of in accordance with chapter 523A.  Papers and other items of no 
apparent value may be destroyed. 
 
 

PART V.  SUPERVISED ACQUISITION OF FINANCIAL INSTITUTIONS 
 
 §412:2-500  Definitions.  As used in this part: 
 "Failing financial institution" means a Hawaii financial institution or a federal financial 
institution whose operations are principally conducted in this State, and which: 
 (1) Is insolvent or has failed to make good an impairment of its capital and surplus as 

provided in section 412:2-314; 
 (2) Has incurred or is likely to incur losses that will deplete all or substantially all of its 

capital and surplus, and there is no reasonable prospect for such capital and surplus 
to be replenished without federal assistance; or 

 (3) Has violated or is violating laws, rules or regulations, or has committed or is 
committing an unsafe or unsound practice, and such violation or practice is likely 
to cause insolvency or a substantial dissipation of assets or is likely to severely 
weaken the institution's condition or otherwise seriously prejudice the interests of 
its depositors. 

 
 
 §412:2-501  Commissioner's determination of failing institution.  (a) Upon determining 
that a Hawaii financial institution is a failing financial institution, the commissioner shall serve 
written notice of such determination to the institution.  The notice shall set forth the basis for the 
commissioner's determination, and shall indicate that the commissioner intends to implement the 
provisions of this part. 
 (b) If the financial institution contests the commissioner's determination, it shall 
petition the circuit court to enjoin the commissioner's action, not more than five days after 
receiving notice of the commissioner's determination that it is a failing financial institution.  A 
hearing on the petition shall be held not more than fifteen days after the petition is filed, and in all 
other respects the matter shall be expedited.  The hearing under this subsection shall be closed to 
the public. 
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 (c) An order by the circuit court made pursuant to this section may be appealed to the 
intermediate appellate court, subject to chapter 602, but no stay of the order shall be granted 
pending such appeal. 
 (d) All court records, documents and files of the financial institution, the division of 
financial institutions, and the court, so far as they pertain to or are part of the record of the 
proceedings, shall be and remain confidential.  The court may, after hearing the arguments from 
the parties in chambers, order disclosure of documents for good cause.  Unless otherwise ordered, 
all papers filed with the court shall be sealed from the public and held in a confidential file. 
 (e) Nothing in this section shall preclude any action by the commissioner under any of 
the other powers granted to the commissioner by this chapter. 
 
 
 §412:2-502  Solicitation of purchasers.  If the court sustains the commissioner's 
determination that the financial institution is a failing financial institution, or if the institution has 
not contested the determination and the time for petitioning the court has passed, the commissioner 
may solicit applications to merge with the failing financial institution or with its holding company, 
or to purchase all or part of the assets or assume all or part of the liabilities of the failing financial 
institution, or to purchase the capital stock of the failing financial institution or its holding 
company.  The solicitation may be by private letter, by personal contact, or by publication, as in 
the commissioner's discretion may be appropriate in order to obtain as many fair offers as possible 
with the least danger to the safety of the failing financial institution, its depositors and creditors, 
and the general public.  The commissioner may disclose information concerning the failing 
financial institution as shall be necessary for the prospective applicants to formulate a proposal to 
purchase; provided that the recipients of the information shall be required to keep the information 
confidential. 
 
 
 §412:2-503  Applications to purchase.  (a) If the failing financial institution is a bank, 
savings bank, or depository financial services loan company that is a Hawaii financial institution, 
or if the institution to result from the acquisition proposed in the application is to be any of the 
foregoing, the commissioner may accept an application under this part only from: 
 (1) A Hawaii financial institution; 
 (2) A federal financial institution whose operations are principally conducted in this 

State (unless the operations of any holding company of such an applicant are 
principally conducted elsewhere than in Hawaii); 

 (3) A resulting bank as defined in article 12; 
 (4) An out-of state bank as defined in article 12; 
 (5) The holding company of any of the foregoing, if any; and 
 (6) A person that is not a company. 
 (b) No application shall be accepted which provides for a merger or consolidation of a 
failing financial institution or a purchase of its assets or assumption of its liabilities, or a purchase 
of its capital stock if, as a result of such merger, consolidation, purchase or assumption, any 
person would be eligible to receive deposits in this State other than through a Hawaii financial 
institution, a federal financial institution whose operations are principally conducted in this State, 
or a resulting bank as defined in article 12. 
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 (c) An application filed under this part shall contain such information as the 
commissioner may require, and shall indicate: 
 (1) Whether the applicant proposes to merge with the  failing financial institution, 

purchase all or part of its assets and assume all or part of its liabilities or purchase 
its capital stock; 

 (2) The consideration to be paid; and 
 (3) How the proposed purchase will promote the safety and soundness of the failing 

financial institution, protect its depositors and creditors, and otherwise be in the 
public interest. 

 (d) The commissioner may establish a reasonable deadline for the receipt of 
applications. 
 
 
 §412:2-504  Granting of application; criteria for approval.  In evaluating the 
applications filed under this part, the commissioner shall consider the following factors: 
 (1) Whether immediate action is necessary; 
 (2) The financial and managerial resources of the applicant and its holding company, if 

any; 
 (3) The probable viability of the failing financial institution after the acquisition or 

merger has been completed; 
 (4) Whether any federal agency is prepared to offer financial assistance to facilitate the 

acquisition or merger, and the amount of such assistance; 
 (5) Whether the effect of the proposed acquisition or merger may be substantially to 

lessen competition, or tend to create a monopoly or restraint of trade in any section 
of the country that includes the State or a part thereof, and whether these anti-
competitive effects would be clearly outweighed in the public interest by the 
probable effect of the acquisition in meeting the convenience and needs of the 
community to be served; 

 (6) The convenience and needs of the public; 
 (7) The welfare of the depositors and creditors of the failing financial institution; 
 (8) The principal place of business of the applicant, the state where its operations and 

those of its affiliates are principally conducted, and their current business 
relationships with Hawaii-based businesses; and 

 (9) Any other factors which the commissioner may deem relevant. 
 The commissioner may negotiate with all or any of the applicants to modify any proposal, 
may accept more than one proposal if one involves only part of the assets or stock of the failing 
financial institution, and may condition any approval of an application upon the observance of such 
requirements as the commissioner deems appropriate.  Nothing in this section shall require the 
commissioner to approve any application or accept any proposal made pursuant to this part. 
 
 
 §412:2-505  Waiver of statewide concentration limits under the Bank Holding 
Company Act of 1956, as amended.  If the commissioner finds that waiver of the statewide 
concentration limits under section 3(d) of the Bank Holding Company Act of 1956, as amended, is 
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necessary to prevent probable failure of the Hawaii financial institution, the commissioner shall 
have the power to issue a waiver of those statewide concentration limits. 
 
 
 §412:2-506  Charter or license.  In any acquisition pursuant to this part, a charter or 
license shall be required for: 
 (1) Any Hawaii financial institution resulting from a consolidation of an acquirer with a 

failing financial institution; and 
 (2) Any new corporation (except a federal financial institution) formed to merge with 

or acquire the assets of a failing financial institution pursuant to this chapter, 
whether or not a provisional approval to organize has been issued to such 
corporation. 

 
 
 §412:2-507  Expedited approvals.  If the commissioner finds that immediate action is 
necessary in order to prevent the probable failure of the Hawaii financial institution, as determined 
by section 412:2-501, the commissioner shall have the power to issue an expedited approval 
authorizing the following: 
 (1) In the case of a Hawaii financial institution seeking to acquire the failing financial 

institution, expedited approval for the establishment of a branch; 
 (2) In the case of a new corporation or for a qualified bidder, a charter for a bank or 

savings bank or a license to engage in the business of a depository financial 
services loan company; provided that the applicant has secured provisional 
approval to organize as required in section 412:2-508. 

 
 
 §412:2-508  Provisional approval to organize.  (a) The commissioner may issue a 
provisional approval to organize a new corporation pursuant to this chapter and chapter 414 solely 
for the purpose of merging with or acquiring the stock or assets and assuming the liabilities of a 
failing financial institution in a transaction meeting the requirements of this part and other 
applicable law. 
 (b) Applications for a provisional approval shall be filed with the commissioner, and 
shall provide the information required by this chapter for preliminary approval to organize the type 
of financial institution that will result from the merger or acquisition under this part.  The applicant 
shall also furnish such other information as the commissioner may require, and an application fee 
as established by the commissioner. 
 (c) The commissioner may expedite consideration of an application filed under this 
section, and may grant the application for a provisional approval without any investigation or 
publication of notice or informational and comment proceeding; provided, that if after granting of 
approval, the commissioner discovers any reason why approval should not have been granted, the 
approval may be revoked by giving written notice of revocation to the applicant. 
 (d) Except as otherwise provided in this section, the provisional approval shall enable 
the applicant to accomplish only the merger or acquisition, or both, as shall be specified in the 
approval. 

 38 



 (e) Any provisional approval shall expire one year after it has been granted, or upon 
issuance of a charter or license as provided in this chapter, whichever first occurs.  The 
commissioner may extend the expiration date of a provisional approval for good cause.  If the 
merger or acquisition is not consummated before the expiration of the provisional approval, or any 
extended time granted by the commissioner the approval shall be void and of no further effect. 
 
 
 §412:2-509  Effect of merger or acquisition on prior business, title and obligations. 
Sections 412:3-610 and 412:3-615 shall apply to the businesses previously carried on by any 
failing financial institution, title to its property, and its liabilities with respect to any merger or 
acquisition consummated under this part. 
 
 
 §412:2-510  Commissioner's powers.  No provision under this part shall be construed to 
limit, modify, or restrain any other powers otherwise granted to the commissioner or the division. 
The provisions of this part shall supplement and provide an alternative to the commissioner's other 
authority and powers under this article. 
 
 
 §412:2-511  Modification of time periods.  Any time periods requiring action by the 
commissioner as set forth in this part, or as established by rules implementing this part, may be 
shortened or extended when in the commissioner's discretion good cause exists. 
 
 
 §412:2-512  REPEALED. 
 

 
PART VI.  PENALTIES, ADMINISTRATIVE FINES AND PROHIBITED ACTS 

 
 §412:2-600  Applicability of part.  (a) The provisions of this part shall apply to all Hawaii 
financial institutions and to such other persons as shall, by violating any of the provisions of this 
part, be subject to the penalties and administrative fines provided in this part.  The provisions of 
this part shall be in addition to the prohibitions set forth elsewhere in this chapter. 
 (b) If a contract is made or any other act is done or omitted in good faith reliance on an 
interpretation of this chapter made by the supreme court of this State or in a rule duly adopted by 
the commissioner pursuant to chapter 91, no penalty imposed by this chapter shall apply, 
notwithstanding that after such contract is made, such interpretation or rule is amended, rescinded, 
or determined by judicial or other authority to be invalid for any reason. 
 
 
 §412:2-601  Violation of chapter.  Any institution-affiliated party or any other person 
who wilfully violates any of the provisions of this chapter for which a penalty or administrative 
fine is not expressly provided in this chapter shall be guilty of a misdemeanor punishable pursuant 
to sections 706-663 and 706-640. 
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 §412:2-602  Copying records of Hawaii financial institutions.  Any institution-affiliated 
party who knowingly copies without authorization any of the books, papers, records or documents 
belonging to or in the custody of a Hawaii financial institution, either for the party's own use or 
for the use of any other person other than in the ordinary and regular course of the party's duties, 
shall be guilty of a misdemeanor punishable pursuant to sections 706-663 and 706-640. 
 
 
 §412:2-603  Disclosures of records of Hawaii financial institutions.  Any institution-
affiliated party who, without authorization, knowingly discloses, except in the regular course of 
business, any information derived from a Hawaii financial institution's records shall be guilty of a 
misdemeanor punishable pursuant to sections 706-663 and 706-640. 
 
 
 §412:2-604  Concealment.  Any institution-affiliated party who knowingly conceals or 
endeavors to conceal any transaction of the Hawaii financial institution from any director, 
incorporator, officer, agent or employee of the institution or any official or employee of the 
division to whom it should be properly disclosed shall be guilty of a misdemeanor punishable 
pursuant to sections 706-663 and 706-640. 
 
 
 §412:2-605  REPEALED. 
 
 
 §412:2-606  Witness; failure to testify or produce records.  Any person who knowingly 
fails to attend and testify or answer any lawful inquiry or to produce books, papers, accounts, 
records, contracts, or documents, if in the person's power to do so, in obedience to the lawful 
subpoena or lawful requirements of the commissioner, or an examiner employed by the 
commissioner, shall be guilty of a misdemeanor punishable pursuant to sections 706-663 and 
706-640. 
 
 
 §412:2-606.5  Financial institution name fraud.  (a) No person shall use the name or 
trademark of a financial institution, as defined in section 412:1-109, or its affiliates or subsidiaries 
when marketing or soliciting existing or prospective customers if the marketing materials are used 
without the written consent of the financial institution and in a manner that would lead a reasonable 
person to believe that the material or solicitation originated from,  was endorsed by, is related to, 
or is the responsibility of the financial institution or its affiliates or subsidiaries.  
 (b) The commissioner may impose a civil penalty of up to $10,000 for each violation 
of this section. 
 
 
 §412:2-607  Deception; false statements.  (a) An institution-affiliated party who does any 
of the following shall be guilty of a class C felony punishable pursuant to sections 706-660 and 
706-640: 
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 (1) With intent to deceive, makes any false or misleading statement or entry or omits 
any statement or entry required by law or rule to be made in any book, account, 
report or statement of the institution; or 

 (2) Knowingly obstructs or endeavors to obstruct a lawful examination or investigation 
of the institution or any of its affairs by an official or employee of the division. 

 (b) Any person who intentionally or knowingly makes, circulates, or transmits to 
another or others any statement or rumor, written, printed, or by word of mouth, which is untrue 
in fact and is directly or by inference derogatory to the financial condition or affects the solvency 
or financial standing of any Hawaii financial institution that is a depository financial institution, or 
who knowingly counsels, aids, procures, or induces another to start, transmit or circulate such 
statement or rumor, shall be guilty of a misdemeanor punishable pursuant to sections 706-663 and 
706-640. 
 (c) Any person who maliciously or for personal financial gain makes, circulates, or 
transmits to another or others any statement or rumor, written, printed, or by word of mouth, 
which is untrue in fact and is directly or by inference derogatory to the financial condition or 
affects the solvency or financial standing of any Hawaii financial institution that is a depository 
institution, or who maliciously or for personal financial gain counsels, aids, procures, or induces 
another to start, transmit or circulate any such statement or rumor, shall be guilty of a class C 
felony punishable pursuant to sections 706-660 and 706-640. 
 
 
 §412:2-608  Misapplication of funds.  Any institution-affiliated party who wilfully 
abstracts or misapplies any of the money, funds, credits, assets, or property of a Hawaii financial 
institution, whether owned by the financial institution or held for safekeeping or as agent, or held 
in trust shall be guilty of a class C felony punishable pursuant to sections 706-660 and 706-640. 
However, if the amount abstracted or wilfully misapplied does not exceed $300, the institution-
affiliated party shall be guilty of a misdemeanor punishable pursuant to sections 706-663 and 
706-640. 
 
 
 §412:2-609  Imposition of administrative fines; assessment. (a) Any Hawaii financial 
institution which, and any institution-affiliated party who: 
 (1) Commits a material violation of any law or rule for which a penalty or fine is not 

expressly provided herein; 
 (2) Commits a material violation of any order issued by the commissioner which has 

become effective; 
 (3) Commits a material violation of any condition imposed in writing by the 

commissioner in connection with the grant of any application or other request by 
the financial institution; or 

 (4) Commits a material violation of any written agreement between the financial 
institution and the commissioner; 

may be ordered by the commissioner to forfeit and pay an administrative fine of not more than 
$1,000 for each day during which the violation continues. 
 (b) Notwithstanding subsection (a), any Hawaii financial institution which, and any 
institution-affiliated party who: 
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 (1) Commits any violation described in any clause of subsection (a); 
 (2) Recklessly engages in an unsafe or unsound practice in conducting the affairs of the 

Hawaii financial institution; or 
 (3) Breaches any fiduciary duty owed to the financial institution;  
which violation, practice or breach is: 
 (1) Part of a pattern of misconduct; 
 (2) Causes or is likely to cause more than a minimal loss to the Hawaii financial 

institution; or 
 (3) Results in pecuniary gain or other benefit to such party; 
may be ordered by the commissioner to forfeit and pay an administrative fine of not more than 
$5,000 for each day during which the violation, practice, or breach continues. 
 (c) Notwithstanding subsections (a) and (b), any Hawaii financial institution which, 
and any institution-affiliated party who: 
 (1) Knowingly commits any violation described in any clause of subsection (a); 

knowingly engages in any unsafe or unsound practice in conducting the affairs of 
the Hawaii financial institution; or knowingly breaches any fiduciary duty owed to 
the financial institution; and 

 (2) Knowingly or recklessly causes a substantial loss to the Hawaii financial institution 
or a substantial pecuniary gain or other benefit to such party by reason of such 
violation, practice, or breach; 

may be ordered by the commissioner to forfeit and pay an administrative fine of not more than 
$100,000 for each day during which the violation, practice, or breach continues.  The maximum 
administrative fine shall not exceed in the case of any person other than a Hawaii financial 
institution, the amount of $500,000 and in the case of any Hawaii financial institution, the lesser of 
$1,000,000 or one per cent of the total assets of the Hawaii financial institution. 
 (d) Any administrative fine imposed under subsection (a), (b), or (c) may be assessed 
and collected by the commissioner by service of written notice and order upon the Hawaii financial 
institution or institution-affiliated party by means of certified mail, return receipt requested.  If, 
with respect to any such assessment, a hearing is not requested pursuant to section 412:2-610(c) 
within the period of time allowed under section 412:2-610(c), the assessment shall constitute a 
final and unappealable order. 
 
 
 §412:2-609.5  Imposition of administrative fines on persons who are not Hawaii 
financial institutions; assessment.  (a) Any person, other than a Hawaii financial institution or an 
institution-affiliated party, who: 
 (1) Commits a violation of any law or rule for which a penalty or fine is not expressly 

provided in this chapter; 
 (2) Commits a violation of any order issued by the commissioner; 
 (3) Commits a violation of any condition imposed in writing by the commissioner in 

connection with the grant of any application or other request by the person; or 
 (4) Commits a violation of any written agreement between the commissioner and the 

person; 
may be ordered by the commissioner to pay an administrative fine of not more than $100,000 for 
each day during which the violation continues. 
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 (b) Any administrative fine imposed under subsection (a) may be assessed and 
collected by the commissioner by service of written notice and order upon that person at the 
person's last known home or office address by means of certified mail, return receipt 
requested.  If, with respect to any such assessment, a hearing is not requested pursuant to section 
412:2-610(c) within the period of time allowed under section 412:2-610(c), the assessment shall 
constitute a final and unappealable order. 
 §412:2-610  Compromise or modification of administrative fines; determining amount 
of fine; hearing.  (a) The commissioner may compromise, modify, or suspend any administrative 
fine which may be assessed or which has been assessed under this chapter.  The commissioner 
may also exempt violations of informal enforcement actions from the administrative fines and 
penalties set forth in this chapter. 
 (b) In determining the amount of any administrative fine imposed under this chapter, 
the commissioner shall take into account the appropriateness of the fine with respect to all of the 
following: 
 (1) The size of financial resources and good faith of the financial institution or the 

person charged; 
 (2) The gravity of the violation, practice, or breach; 
 (3) The history of previous violations, unsafe or unsound practices, or breaches of 

fiduciary duty owed to the financial institution; 
 (4) The extent to which a federal agency has, by imposing a fine for similar conduct, 

mitigated the need for imposition of a particular level of administrative fine under 
this chapter; and 

 (5) Such other matters as justice may require. 
 (c) The Hawaii financial institution or other person against whom any administrative 
fine is assessed under this chapter shall be afforded a hearing in accordance with chapter 91 if the 
financial institution or person submits a written request for a hearing within twenty days after the 
service of the notice of assessment. 
 
 
 §412:2-611  Action to recover administrative fines; deposit to compliance resolution 
fund.  (a)  If any Hawaii financial institution, institution-affiliated party, or other person fails to 
pay an assessment after any administrative fine assessed under this chapter has become final, the 
commissioner shall recover the amount assessed by action in circuit court, in which case the 
commissioner may request the court to award reasonable attorney's fees and costs. 
 (b) All administrative fines collected under authority of this chapter shall be deposited 
in the compliance resolution fund established under section 26-9(o). 

 
 

ARTICLE 3.  ORGANIZATION AND MANAGEMENT OF FINANCIAL 
INSTITUTIONS 

 
PART I.  GENERAL PROVISIONS 

 
SECTION 
 412:3-100 Applicability of this part 
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 412:3-101 Name of financial institution 
 412:3-102 Change of name 
 412:3-103 Repealed 
 412:3-104 Qualifications of directors 
 412:3-105 Election and appointment of executive officers 
 412:3-106 Residency of chief executive officer 
 412:3-107 Meetings of the board 
 412:3-108 Generally accepted accounting principles 
 412:3-109 Charging down assets 
 412:3-110 Holding of assets 
 412:3-111 Maintenance of books and records 
 412:3-111.5 Request for information by the commissioner 
 412:3-112 Submissions to commissioner 
 412:3-113 Repealed 
 412:3-114 Duty to report illegal acts 
 412:3-114.5 Mandatory reporting of suspected financial abuse of an elder 
 412:3-115 Repealed 
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PART II.  ORGANIZATION OF BANKS, SAVINGS BANKS, 
SAVINGS AND LOAN ASSOCIATIONS, TRUST COMPANIES 

AND DEPOSITORY FINANCIAL SERVICES LOAN COMPANIES 
 
 412:3-200 Applicability of part 
 412:3-201 Application for preliminary approval to organize a financial institution 
 412:3-202 Additional requirements for holding company 
 412:3-203 Deferral of application requirements 
 412:3-204 Publication of notice 
 412:3-205 Informational and comment proceeding on application 
 412:3-206 Grant of preliminary approval to organize a financial institution 
 412:3-207 Denial of preliminary approval to organize 
 412:3-208 Repealed 
 412:3-209 Paid-in capital and surplus 
 412:3-210 Repealed 
 412:3-211 Time limit to complete organization 
 412:3-212 Final application for charter or license 
 412:3-213 Denial of charter or license 

 
 

PART III.  ORGANIZATION OF NONDEPOSITORY 
FINANCIAL SERVICES LOAN COMPANIES 

 
 
 412:3-300 Applicability of part 
 412:3-301 Application for license 
 412:3-302 Publication of notice 
 412:3-303 Informational and comment proceeding 
 412:3-304 Grant of approval 
 412:3-305 Denial of license 
 412:3-306 Paid-in capital and surplus 
 
 

PART IV.  MANAGEMENT OF STOCK FINANCIAL INSTITUTIONS 
 
 412:3-400 Applicability of part 
 412:3-401 Applicability of Hawaii Business Corporation Act 
 412:3-402 Capital stock 
 412:3-403 Dividends and other capital distributions 
 
 

PART V.  PLACES OF BUSINESS 
 
 412:3-500 Prohibition of business at unauthorized locations 
 412:3-501 Authorized places of business 
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 412:3-502 Foreign financial institution 
 412:3-503 Opening or relocating principal office, branch, or agency 
 412:3-504 Notice and deadline for opening or relocating principal office, branch, or 

agency 
 412:3-505 Opening or relocating out-of-state branch or agency 
 412:3-506 Opening or relocating a support facility 
 412:3-507 Closing branch or agency; temporary closures and relocations 
 412:3-508 Closing a support facility 
 412:3-509 Out-of-state branch or agency 
 
 

PART VI.  CONVERSIONS, MERGERS, CONSOLIDATIONS, ACQUISITIONS, 
ASSUMPTIONS, AND VOLUNTARY DISSOLUTIONS 

 
 412:3-600 Applicability of this part 
 412:3-601 No conversions, mergers, consolidations, acquisitions, assumptions, 

voluntary cessations of business, or voluntary dissolutions except pursuant 
to this part 

 412:3-602 Definitions 
 412:3-603 Procedure for applications pursuant to this part 
 412:3-604 Shareholder or member vote 
 412:3-605 Notice to credit union member 
 412:3-606 Conversion from State to comparable federal financial institution 
 412:3-607 Conversion from federal to comparable Hawaii financial institution 
 412:3-608 Conversion to another type of financial institution 
 412:3-609 Merger or consolidation of Hawaii financial institutions 
 412:3-610 Effect of conversion, merger, or consolidation 
 412:3-611 Merger or consolidation of financial institution holding companies 
 412:3-612 Acquisition of control of financial institution or financial institution holding 

company 
 412:3-613 Sale or acquisition of assets and transfer or assumption of liabilities 
 412:3-614 Sale or transfer of charter or license prohibited 
 412:3-615 Nonconforming assets or business 
 412:3-616 Authority for expedited conversion, merger, consolidation, acquisition, or 

assumption 
 412:3-617 Voluntary cessation of business; dissolution 
 412:3-618 Injunctions 
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ARTICLE 3.  ORGANIZATION AND MANAGEMENT OF 
FINANCIAL INSTITUTIONS 

 
PART I.  GENERAL PROVISIONS 

 
 §412:3-100  Applicability of this part.  This part shall apply to all Hawaii financial 
institutions. 
 
 
 §412:3-101  Name of financial institution.  (a) The name of every Hawaii financial 
institution shall be subject to the approval of the commissioner and shall conform with the 
provisions of section 414-51 or any successor thereto, whether or not the Hawaii financial 
institution is a corporation.  If the Hawaii financial institution is incorporated, its name may, but 
need not, contain the word "corporation", "incorporated", or "limited", or an abbreviation of any 
of the words. 
 (b) Prior to using a trade name or a fictitious name, a Hawaii financial institution shall 
provide written notification to the commissioner. 
 
 
 §412:3-102  Change of name.  To change its name, a Hawaii financial institution shall file 
an application with the commissioner and pay the fees as the commissioner may establish.  The 
application shall be approved if the commissioner is satisfied that the new name complies with this 
chapter and chapter 414.  Any change of name of a stock financial institution pursuant to this 
section shall be effected in accordance with chapter 414.  Any change of name shall not affect a 
financial institution's rights, liabilities, or obligations existing prior to the effective date thereof, 
and no documents of transfer shall be necessary to preserve the rights, liabilities, or obligations; 
provided that the commissioner may require notice to be given to the public and other 
governmental agencies. 
 
 
 §412:3-103  REPEALED 
 
 
 §412:3-104  Qualifications of directors.  Except for nondepository financial services loan 
companies, the board of directors of every Hawaii financial institution shall at all times consist of 
at least five directors, of whom at least three shall be residents of this State at the time of their 
election and while holding office.  If any resident director ceases to be a resident of this State or 
ceases to be a director, and such circumstance causes the number of resident directors on the board 
to be fewer than three, another resident director shall be immediately elected or appointed in 
accordance with the institution's bylaws.  Except for nondepository financial services loan 
companies, the board of directors of any financial institution, which is a wholly-owned subsidiary 
of a holding company incorporated in another state shall at all times consist of at least five 
directors, of whom at least one shall be a resident of this State at the time of election and while on 
the board. 
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 §412:3-105  Election and appointment of executive officers.  The directors of a Hawaii 
financial institution shall elect or appoint its executive officers.  The directors may also appoint and 
employ all other necessary officers and agents, define their duties, fix their compensation, dismiss 
them, and require that they be bonded.  Except for the election or appointment of executive 
officers, the board of directors may delegate to such officers the employment, discharge, fixing of 
compensation, bonding, and supervision of subordinate officers, employees and agents. 
 
 
 §412:3-106  Residency of chief executive officer.  The chief executive officer of every 
Hawaii financial institution, except a nondepository financial services loan company, shall be a 
resident of this State.  If at any time a person holding the office ceases to be a state resident, that 
person's tenure shall automatically cease, and a successor, alternate, or substitute who is a state 
resident shall be immediately appointed or elected, as provided in the institution's bylaws. 
 
 
 §412:3-107  Meetings of the board.  Except for nondepository financial services loan 
companies, the board of directors of every Hawaii financial institution shall hold a regular meeting 
at least once every three months. 
 
 
 §412:3-108  Generally accepted accounting principles.  Every Hawaii financial 
institution shall follow generally accepted accounting principles, except as otherwise prescribed by 
the appropriate federal regulatory agency. 
 
 
 §412:3-109  Charging down assets.  The commissioner may require any asset on the 
books of a Hawaii financial institution to be charged down to such sum as represents its fair value. 
 
 
 §412:3-110  Holding of assets.  Every Hawaii financial institution shall take the action 
necessary to assure the safekeeping of its assets, and to keep them separate and apart from the 
assets or property of others.  An institution may use the services of a correspondent financial 
organization as a depository for securities owned or held as collateral, or a computer service 
organization for accounting, or the practice of nominee registration of title of securities. 
 
 
 §412:3-111  Maintenance of books and records.  (a) Every Hawaii financial institution 
shall keep its books and records in a safe and secure place in this State.  The commissioner may 
authorize such records to be maintained outside this State. 
 (b) A nondepository financial services loan company which is not incorporated in this 
State shall maintain at its principal office in this State all books and records relevant to the 
transaction of its business in this State for the purpose of examination by the commissioner under 
section 412:2-200; provided that the commissioner may approve in writing specific books and 
records which may be maintained outside this State.  For the purpose of an examination under 
section 412:2-200, specified books and records maintained outside this State shall be made 
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available for review by the commissioner within ten business days after the date that a written 
request for the specified books and records is made by the commissioner, or at such subsequent 
time as approved in writing by the commissioner.  The commissioner may impose an 
administrative fine on a nondepository financial services loan company which fails to make 
available any specified books or records as requested by the commissioner under this subsection. 
The fine shall not exceed $1,000 for each day that any specified books or records are not made 
available as requested by the commissioner.  The fine shall be recovered under section 412:2-609. 
 (c) A computer service bureau or data processing service may be utilized to process 
data without obtaining the commissioner's authorization, provided that the final books and records 
are maintained in accordance with subsection (a). 
 (d) The books and records of the Hawaii financial institution may be maintained as 
originals or photocopies, on microfilm or microfiche, on computer disks or tapes, or similar 
forms, provided that they are readily accessible and may be easily examined. 
 (e) Records, statements, or reports required or authorized by this chapter may be in a 
spoken language other than English provided that English translations are also maintained. 
 (f) No Hawaii financial institution shall be required to preserve or keep its records or 
files for a period longer than six years, except as specified in subsection (g). 
 (g) The following records or files of a Hawaii financial institution shall not be 
destroyed except in accordance with rules of the commissioner adopted under chapter 91: 
 (1) Minute books of meetings of shareholders, directors, and executive committees; 
 (2) Articles of incorporation or association and bylaws, and any amendments thereto; 
 (3) Capital stock ledgers; and 
 (4) General ledgers and trust ledgers. 
These records and files may be maintained in original form or in the form of a photographic, 
photostatic, microfilm, microcard, miniature photographic, or other reproduction by a durable 
medium for reproducing the original. 
 (h) No liability shall accrue against any Hawaii financial institution for its destruction 
of its records or files in accordance with this section or the rules adopted hereunder.  A showing 
by the financial institution that its records or files have been destroyed in accordance with this 
section or rules adopted hereunder shall be sufficient excuse for the failure to produce them. 
 
 
 §412:3-111.5  Request for information by the commissioner.  The commissioner, for 
good cause, may at any time request records, documents, information, and reports from any 
financial institution regulated by the division of financial institutions. 
 
 
 §412:3-112  Submissions to commissioner.  (a) Every Hawaii financial institution, at its 
own expense, shall file the following written reports with the commissioner: 
 (1) An independent audit report of its financial statements as of the close of its fiscal 

year shall be filed by a Hawaii financial institution, other than a nondepository 
financial services loan company or credit union, within one hundred twenty days of 
the close of its fiscal year; provided that the commissioner for good cause shown 
may grant a reasonable extension of not more than forty-five days.  For depository 
institutions, the independent audit report specified in this paragraph shall comply 
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with the requirements for annual reports under section 36 of the Federal Deposit 
Insurance Act (12 U.S.C. §l83lm), as amended; provided that for a depository 
institution which, in any fiscal year, is a small depository institution within the 
meaning of section 36(j) of the Federal Deposit Insurance Act, or any 
implementing regulations thereunder, the independent audit report specified in this 
paragraph shall comply with the requirements for annual independent audits of 
financial statements under section 36(d).  For trust companies, the independent 
audit report shall contain audited financial statements prepared in accordance with 
generally accepted accounting principles and shall be based on an audit performed 
in accordance with generally accepted auditing standards, the independent auditor's 
report on the fair presentation of the financial statements and any qualification to 
the report, any management letter, and  any other report.  Hawaii financial 
institutions that are subsidiaries of a financial institution holding company may 
satisfy the requirements of this paragraph by filing an independent audit report of 
the financial institution holding company; 

 (2) Unaudited financial statements as of the following dates shall be filed by a Hawaii 
financial institution within thirty days of the date of the financial statement as 
follows: 

  (A) For a trust company or credit union, the statements shall be filed as of 
June 30 and December 31 of each year; 

  (B) For a Hawaii financial institution, other than a nondepository financial 
services loan company, trust company, or credit union, the statements shall 
be filed as of March 31, June 30, September 30, and December 31 of each 
year; and 

  (C) For a nondepository financial services loan company, the statement shall be 
filed as of the last day of the sixth month and the last day of the twelfth 
month of each fiscal or calendar year; 

  provided that the commissioner for good cause shown may grant a reasonable 
extension of not more than forty-five days. 

   The reports shall be in a form prescribed by the commissioner and prepared 
in accordance with section 412:3-108.  In the alternative, the institution may file the 
Call Reports, Consolidated Reports of Condition and Reports of Income, or Thrift 
Financial Reports as of those dates which are submitted to the appropriate federal 
regulatory agency of the institution; 

 (3) A notice of any change in the office of the person who has primary responsibility 
for the operation and management of the financial institution shall be filed by a 
Hawaii financial institution within ten days of the change.  The notice shall specify 
the name and address of the person, who shall be designated that institution's "chief 
executive officer"; and 

 (4) Any other reports and other information that the commissioner may require with 
respect to any financial institution at the times and in the form as the commissioner 
deems appropriate for the proper supervision and regulation of the institution. 

 Each report shall be signed by an officer authorized by the institution's board of directors 
to sign the report, and shall contain a declaration of the officer's authority and a statement that the 
report is true and correct. 
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 (b) Each wholly-owned subsidiary of a Hawaii financial institution whose assets 
constitute ten per cent or more of the consolidated assets of the Hawaii financial institution shall 
also submit separate unaudited financial statements meeting the requirements of subsections 
(a)(2)(A) or (B) as applicable, whether or not the financial institution prepares a consolidated 
financial statement. 
 (c) If the commissioner determines that any report is inadequate, the report shall be 
returned to the financial institution, with directions to rectify the inadequacies within the time 
specified by the commissioner, which shall not be longer than thirty days; provided that the 
commissioner may, for good cause shown, grant a reasonable extension of not more than 
forty-five days for making and filing such report. 
 (d) The commissioner may impose an administrative fine upon any financial institution 
failing to furnish any report or information as required under this section.  The fine shall not 
exceed $1,000 for each day that the report is delinquent and shall be recovered pursuant to the 
provisions of section 412:2-609. 
 
 
 §412:3-113  REPEALED 
 
 
 §412:3-114  Duty to report illegal acts.  A Hawaii financial institution shall immediately 
notify the commissioner in writing of any act of robbery, embezzlement, or fraud committed in 
connection with its affairs whenever the concerned act involves a sum in excess of $100,000. 
 
 
 §412:3-114.5  Mandatory reporting of suspected financial abuse of an elder.  (a) A 
financial institution shall report suspected financial abuse that is directed towards, targets, or is 
committed against an elder to the department of human services if: 
 (1) In connection with providing financial services to the elder, the officer or employee 

of a financial institution: 
 (A) Has direct contact with the elder; or 
 (B) Reviews or approves the elder's financial documents, records, or 

transactions; 
 and 
 (2) The officer or employee, within the scope of employment or professional practice: 
 (A) Observes or has knowledge of an incident the officer or employee believes 

in good faith appears to be financial abuse; or 
 (B) In the case of officers or employers who do not have direct contact with the 

elder, has a good faith suspicion that financial abuse has occurred or may 
be occurring, based solely on the information present at the time of 
reviewing or approving the document, record, or transaction. 

 (b) Suspected financial abuse shall be reported immediately to the department by 
telephone and by written report sent within five business days. 
 (c) Upon notification by a financial institution of suspected financial abuse, the 
department, in a timely manner, shall determine whether the department has jurisdiction over the 
elder involved; and if not, shall notify the financial institution, which shall then notify the proper 
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local law enforcement agency immediately by telephone and forward the written report to the 
agency within three business days.  A financial institution shall not be liable for failing to report 
suspected financial abuse to a local law enforcement agency in cases in which the department fails 
to notify the institution of the department's lack of jurisdiction. 
 (d) Notwithstanding any other state law to the contrary, including but not limited to 
laws concerning confidentiality, any person, including the financial institution, who: 
 (1) Participates in the making of a report pursuant to this section; and 
 (2) Believes, in good faith, that the action is warranted by facts known to that person, 
shall have immunity from any liability, civil or criminal, that might be otherwise incurred or 
imposed by or as a result of the making of the report.  Any person making the report shall have 
the same immunity with respect to participation in any judicial proceeding resulting from the 
report. 
 (e) For the purposes of this section: 
 "Department" means the department of human services. 
 "Elder" means a person who is sixty-two years of age or older. 
 "Financial abuse" means financial abuse or economic exploitation. 
 
 
 §412:3-115  REPEALED 
 
 

PART II.  ORGANIZATION OF BANKS, SAVINGS BANKS, 
SAVINGS AND LOAN ASSOCIATIONS, TRUST COMPANIES 

AND DEPOSITORY FINANCIAL SERVICES LOAN COMPANIES 
 
 §412:3-200  Applicability of part.  The provisions of this part shall govern the 
organization of Hawaii financial institutions that are banks, savings banks, savings and loan 
associations, trust companies, and depository financial services loan companies. 
 
 
 §412:3-201  Application for preliminary approval to organize a financial institution. 
(a) Three or more individuals, of whom at least three are residents of the State, or any company 
that seeks to become a financial institution holding company may file an application with the 
commissioner for preliminary approval to organize a Hawaii financial institution under this part. 
Banks seeking authority to engage in the trust business through a division or department of the 
bank, or through a subsidiary, shall apply for such authority under section 412:5-205. 
 (b) The application shall contain the following information, unless waived by the 
commissioner: 
 (1) The proposed name of the financial institution;  
 (2) The specific location of its principal office, branches, agencies, and support 

facilities, and any lease agreements for such principal office, branches, agencies, 
and support facilities; 

 (3) Financial statements, employment history, education, management experience, and 
other biographical information for all applicants, organizers, proposed executive 
officers, and directors of the financial institution; 
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 (4) The name and address of each proposed subscriber of capital stock in the financial 
institution;  

 (5) The proposed capital plan, if capital has not been fully raised, that shall include: 
  (A) A description of any stock options, debentures, and stock warrants offered 

or proposed to be offered to any person; and 
  (B) Any stock option plan; 
 (6) The proposed capital stock solicitation plan, if subscriptions for capital stock will 

be solicited, that shall include: 
  (A) Information regarding the solicitation plan by which the applicant and the 

proposed financial institution propose to conduct the solicitation of 
subscribers; 

  (B) Information regarding the classes of shares, respective quantities of shares 
for each class, and the subscription price of each class of stock; 

  (C) A specimen subscription contract or purchase agreement and other related 
documents to be executed by subscribers; 

  (D) Any underwriting agreement or other agreement for the purchase or 
distribution of the capital stock; 

(E) Any escrow agreements or other agreement for the holding of the purchase 
proceeds of the capital stock; 

(F) Proposed advertising materials; 
(G) If the offer and sale of the capital stock is subject to the Securities Act of 

1933 and regulations thereunder, a copy of the registration statement most 
recently filed with the federal Securities and Exchange Commission or any 
other notices or other filings in lieu of registration required or permitted by 
that Act or regulation and any subsequent amendments thereto; 

(H) If the offer and sale of the capital stock is subject to chapter 485A, a copy 
of the registration or qualification statement most recently filed with the 
commissioner of securities and any subsequent amendments thereto; and 

(I) If the offer and sale of the capital stock is not subject to the Securities Act 
of 1933 or chapter 485A, whether exempted by law or regulation or 
otherwise, a copy of the most recent version of any prospectus, offering 
memorandum, offering circular, or other offering document proposed to be 
delivered to prospective subscribers to the capital stock, and any subsequent 
amendments thereto; 

 (7) The financial institution's proposed policies concerning loans and concentrations of 
credit, asset and liability management, conflicts of interest, investments, 
community reinvestment, bank secrecy, anti-money laundering, and customer 
identification; 

 (8) The financial institution's business plan for the first three years of operations; 
 (9) Financial projections regarding the financial institution's profitability for the first 

three years of operations; 
 (10) A market study or letters of support evidencing the need and advisability of 

granting authority to organize a financial institution; 
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 (11) Except for trust companies, evidence that the financial institution has applied for 
federal deposit insurance from the Federal Deposit Insurance Corporation or other 
appropriate federal deposit insurer; 

 (12) Evidence that the financial institution has applied for fidelity bonds and other 
insurance appropriate to its size and operations, including the types and the 
amounts of coverage, and the respective deductible amounts, from insurance 
companies licensed in the United States; 

 (13) Evidence that the proposed directors and executive officers of the financial 
institution have the financial ability, responsibility, and experience to engage in the 
business of a financial institution; 

 (14) The employment agreements for all proposed executive officers of the financial 
institution; 

 (15) The proposed articles of incorporation and bylaws of the financial institution; 
 (16) A description of any existing or proposed service corporation, affiliate, or 

subsidiary; 
 (17) Information necessary to conduct a criminal history record check in accordance 

with section 846-2.7 of each of the proposed directors and executive officers of the 
financial institution, accompanied by payment of the applicable fee for each record 
check to be conducted; and 

 (18) Any other information that the commissioner may require. 
 (c) The application shall be submitted in a form prescribed by the commissioner.  The 
commissioner may accept application forms that are utilized by any federal regulatory agency in 
processing similar applications.  The application shall be accompanied by an application fee of 
$9,000, or such greater amount as the commissioner shall establish by rule pursuant to chapter 91. 
 The application fee shall not be refundable. 
 (d) The identity of each applicant and organizer, and any information that is not 
confidential, shall be available to the public.  The applicant may request in writing that information 
be kept confidential.  The applicant shall designate and separate any matter that the applicant 
claims is confidential and shall submit a separate statement providing the reasons and authority for 
the request for confidential treatment.  The failure by the applicant to request confidential 
treatment and to designate and separate the confidential matter shall preclude any objection or 
claim for wrongful disclosure of the information.  Information determined by the commissioner to 
be confidential, pursuant to an applicant's request or otherwise, shall not be available to the public. 
 (e) The commissioner shall review the application, may conduct an examination of the 
proposed financial institution, and may interview any proposed director or executive officer. 
 
 
 §412:3-202  Additional requirements for holding company.  An applicant for the 
organization of a Hawaii financial institution that will be a subsidiary of a holding company shall 
furnish the commissioner with the following additional information regarding the holding 
company, unless waived by the commissioner: 
 (1) If the holding company is a corporation, a certificate from the incorporating 

jurisdiction indicating that the corporation was properly organized under applicable 
corporate law, and that it is otherwise in good standing; 
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 (2) Its existing and proposed affiliates and subsidiaries, and the extent and nature of its 
control over the operations of the proposed financial institution; 

 (3) Financial statements, employment history, education, management experience, and 
other biographical information for all of its executive officers and directors; 

 (4) The name and address of each shareholder or each proposed subscriber of capital 
stock; 

 (5) The proposed capital plan, if capital has not been fully raised, that shall include: 
  (A) A description of any stock options, debentures, and stock warrants offered 

or proposed to be offered to any person; and 
  (B) Any stock option plan; 
 (6) The proposed capital stock solicitation plan, if subscriptions for capital stock will 

be solicited, that shall include: 
  (A) Information regarding the solicitation plan by which the applicant and the 

proposed holding company propose to conduct the solicitation of 
subscribers; 

  (B) Information regarding the classes of shares, respective quantities of shares 
for each class, and the subscription price of each class of stock; 

  (C) A specimen subscription contract or purchase agreement and other related 
documents to be executed by subscribers; 

(D) Any underwriting agreement or other agreement for the purchase or 
distribution of the capital stock; 

(E) Any escrow agreements or other agreement for the holding of the purchase 
proceeds of the capital stock; 

(F) Proposed advertising materials; 
(G) If the offer and sale of the capital stock is subject to the Securities Act of 

1933 and regulations thereunder, a copy of the registration statement most 
recently filed with the federal Securities and Exchange Commission or any 
other notices or other filings in lieu of registration required or permitted by 
that Act or regulation and any subsequent amendments thereto; 

(H) If the offer and sale of the capital stock is subject to chapter 485A, a copy 
of the registration or qualification statement most recently filed with the 
commissioner of securities and any subsequent amendments thereto; and 

(I) If the offer and sale of the capital stock is not subject to the Securities Act 
of 1933 or chapter 485A, whether exempted by law or regulation or 
otherwise, a copy of the most recent version of any prospectus, offering 
memorandum, offering circular, or other offering document proposed to be 
delivered to prospective subscribers to the capital stock, and any subsequent 
amendments thereto; 

 (7) The articles of incorporation and bylaws of the holding company; 
 (8) Evidence that it has or will have the financial ability, responsibility, and experience 

to engage in the business of a financial institution holding company; 
(9) The employment agreements for all executive officers of the holding company; and 

  (10) Any other information that the commissioner may require. 
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 §412:3-203  Deferral of application requirements.  For good cause, the commissioner 
may defer specific application requirements until the filing of an application for a charter or  
license. 
 
 
 §412:3-204  Publication of notice.  (a) Once the application to organize a Hawaii financial 
institution is complete and has been accepted by the commissioner, the applicant shall publish a 
notice at least once a week for three successive weeks in a newspaper of general circulation in each 
county in this State where the proposed financial institution intends to establish a principal office, 
branch, or agency. 
 (b) The notice shall be in a form prescribed by the commissioner and shall state the 
fact that an application has been filed, the names of the applicant and organizers, the location of 
the financial institution's proposed places of business, and the amount of its proposed capital.  The 
notice shall also state that within fifteen days after the last publication of the notice any person may 
file with the commissioner written comments on the application or a request for an informational 
and comment proceeding to present information and comments to the commissioner.  Any request 
for an informational and comment proceeding shall be accompanied by a brief statement of the 
person's interest in the application, the matters to be discussed at the informational and comment 
proceeding, and the reasons why written comments will not suffice in lieu of an informational and 
comment proceeding. 
 
 
 §412:3-205  Informational and comment proceeding on application.  (a) An 
informational and comment proceeding on the application shall not be mandatory and whether an 
informational and comment proceeding is held shall be within the commissioner's discretion, 
regardless of whether any person has requested one. 

(b) If the commissioner determines that an informational and comment proceeding is 
warranted, the commissioner shall notify the applicant and every person who has 
requested an informational and comment proceeding of the time, date, and place of 
the proceeding at least ten days prior to the proceeding. 

 
 
 §412:3-206  Grant of preliminary approval to organize a financial institution.  (a) 
Following the expiration of the time for the submission of written comments or the completion of 
an informational and comment proceeding, the commissioner shall issue a written decision and 
order on the application for preliminary approval to organize.  If the commissioner approves the 
application, the applicant shall become an "applicant in organization", and may take all steps 
necessary to complete organization and file an application for a charter or license. 
 (b) An application for preliminary approval to organize shall be approved only if the 
commissioner finds that: 
 (1) The proposed activities of the financial institution will comply with the 

requirements of this chapter; 
 (2) If the financial institution will be a subsidiary of a holding company, the holding 

company is or will be properly organized, in good standing, and financially sound, 

 56 



and is not or will not be engaging directly or indirectly through any subsidiary or 
affiliate in business prohibited by this chapter; 

 (3) The qualifications, character, financial responsibility, experience, and general 
fitness of the proposed directors and executive officers of the financial institution 
and any holding company are such as will warrant public confidence and a belief 
that the business of the financial institution will be honestly and efficiently 
conducted.  For purposes of this section, the commissioner may presume that in the 
absence of credible evidence to the contrary, a director, officer, or controlling 
person is of good character and sound financial standing.  The presumption may be 
rebutted by evidence to the contrary, including without limitation a finding that the 
director, officer, or controlling person has: 

  (A) Been convicted of, or has pleaded nolo contendere to, any crime involving 
an act of fraud or dishonesty; 

  (B) Consented to or suffered a judgment in any civil action based upon conduct 
involving an act of fraud or dishonesty; 

  (C) Consented to or suffered the suspension or revocation of any professional, 
occupational, or vocational license based upon conduct involving an act of 
fraud or dishonesty; 

  (D) Wilfully made or caused to be made in any application or report filed with 
the commissioner, or in any proceeding before the commissioner, any 
statement that was at the time and in the light of the circumstances under 
which it was made false or misleading with respect to any material fact, or 
has wilfully omitted to state in any application or report any material fact 
that was required to be stated therein; or 

  (E) Wilfully committed any violation of, or has wilfully aided, abetted, 
counseled, commanded, induced, or procured the violation by any other 
person of, any provision of this chapter or of any rule or order issued under 
this chapter;  

 (4) The proposed operations of the financial institution will be conducted in a safe and 
sound manner; 

 (5) The articles of incorporation of the financial institution comply in all respects with 
this chapter and chapter 414; and 

 (6) The capital stock solicitation submission is complete and the solicitation will not 
affect the safety or soundness of the proposed financial institution or harm the 
public interest. 

 (c) In granting preliminary approval to organize, the commissioner may impose any 
conditions and restrictions that are in the public interest, including but not limited to requiring the 
applicant to fulfill representations contained in its application and agreements made with the 
commissioner during the application process. 
 (d) Upon the issuance of a written decision and order granting the application for 
preliminary approval to organize, the articles of incorporation may be delivered by the applicant in 
organization to the director of commerce and consumer affairs for filing and, if accepted for filing, 
the financial institution shall have corporate existence.  Although the proposed financial institution 
may have corporate existence, it may not transact any financial institution business until it has 
received a financial institution charter or license under this article; provided that the financial 
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institution may conduct any transaction that is incidental and necessary to prepare to do a financial 
institution business and obtain a charter or license. 
 (e) The applicant and the proposed Hawaii financial institution shall not solicit 
subscriptions for the capital stock of the Hawaii financial institution until the written decision and 
order granting the application for preliminary approval to organize has been issued and the articles 
of incorporation have been accepted for filing by the director of commerce and consumer affairs.  
The approval shall not constitute a determination that the applicant has complied with chapter 
485A or any other state or federal law. 
 
 
 §412:3-207  Denial of preliminary approval to organize.  If the commissioner is not 
satisfied that the applicant meets all the criteria set forth for preliminary approval to organize, the 
commissioner shall issue a written decision denying the applicant's application.  An applicant who 
is denied approval may request a hearing before the commissioner in accordance with chapter 91.  
Any final decision of the commissioner denying an applicant preliminary approval to organize may 
be appealed to the circuit court as provided in chapter 91. 
 
 
 §412:3-208  REPEALED 
 
 
 §412:3-209  Paid-in capital and surplus.  (a) Every financial institution existing or 
organized under the laws of this State shall at all times, and every applicant in organization shall 
before filing the final application for a charter or license under this part and at all times thereafter, 
have paid-in capital and surplus of not less than the following amounts for each type of institution 
specified below: 
 Banks $5,000,000 
 Savings banks $3,000,000 
 Savings and loan associations $2,000,000 
 Trust companies $1,500,000 
 Depository financial services loan companies $1,000,000 
 (b) The initial paid-in capital and surplus of each financial institution shall be in money 
or in the form of such other property as may be authorized by the board of directors and approved 
in writing by the commissioner. 
 
 
 §412:3-210  REPEALED 
 
 
 §412:3-211  Time limit to complete organization.  (a) A proposed Hawaii financial 
institution shall obtain its required capital and surplus, complete its organization, and obtain a 
charter or license from the commissioner within one year from the date of issuance of the decision 
and order granting the application for preliminary approval to organize; provided that for good 
cause shown by the applicant in organization, the commissioner may by written order extend the 
deadline for a period not to exceed six months. 
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 (b) If the applicant in organization fails to meet the deadline set forth in subsection (a), 
the commissioner shall order the applicant in organization to dissolve the proposed Hawaii 
financial institution. 
 
 
 §412:3-212  Final application for charter or license.  (a) After completing its 
organization of the Hawaii financial institution, the applicant in organization may file with the 
commissioner an application for a charter or license to engage in the business of a Hawaii financial 
institution.  The application shall be in a form prescribed by the commissioner and, unless waived 
by the commissioner, shall contain the following information: 
 (1) A sworn statement by the applicant in organization that it has complied with all 

requirements of law concerning the organization of the proposed financial 
institution, including but not limited to the requirement that the full amount of its 
required capital and surplus has been paid in or deposited in escrow under terms 
satisfactory to the commissioner; 

 (2) The names and addresses of all common and preferred shareholders, and elected or 
appointed directors and executive officers of the proposed financial institution and 
any holding company of the financial institution, and the number of shares owned 
by each; 

 (3) A description of any material changes that have occurred in the financial 
institution's organizers or the applicant in organization, its business plan, and its 
financial condition since the issuance of the preliminary approval to organize, 
accompanied by updated financial statements of the financial institution, any 
holding company of the financial institution, the applicant in organization, and all 
executive officers and directors of the financial institution and any holding company 
of the financial institution; 

 (4) Evidence that all federal deposit insurance, fidelity bonds, and any other insurance, 
as represented in the application for preliminary approval to organize, have been or 
will be obtained and in effect prior to opening; 

 (5) A description of the financial institution's disaster recovery policies and programs, 
security programs, and all vending contractors for electronic data processing and 
servicing that are or will be in effect prior to opening; and 

 (6) Any other information that the commissioner may require. 
 (b) The commissioner shall review the application, may conduct an examination of the 
financial institution, and may interview any proposed director or executive officer. 
 (c) If the commissioner is satisfied that the financial institution and, if applicable, its 
holding company have fulfilled all the requirements of law and the grounds for preliminary 
approval, and that the financial institution is qualified to engage in the business of a financial 
institution, the commissioner shall issue a written decision and order approving the application.  
The order may restrict the payment of dividends for a period of up to three years, and may contain 
any other conditions and restrictions on the financial institution that are in the public interest, 
including but not limited to the divestment of any contractual arrangement with an affiliate or 
subsidiary involving any type of business not permitted under this chapter.  Upon the satisfactory 
fulfillment by the financial institution and, if applicable, its holding company of the conditions in 
the written decision and order approving the application and upon the payment by a depository 
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financial services loan company of an initial license fee established by rule pursuant to chapter 91, 
the commissioner shall issue to the financial institution a charter or license to engage in the 
business of a financial institution under this chapter. 
 
 
 §412:3-213  Denial of charter or license.  If the commissioner is not satisfied that the 
applicant meets all the criteria set forth for approval of the charter or license, the commissioner 
shall issue a written decision denying the applicant's application.  An applicant who is denied 
approval may request a hearing before the commissioner in accordance with chapter 91.  Any final 
decision of the commissioner denying an applicant a charter or license may be appealed to the 
circuit court as provided in chapter 91. 
 
 

PART III.  ORGANIZATION OF NONDEPOSITORY 
FINANCIAL SERVICES LOAN COMPANIES 

 
 §412:3-300  Applicability of part.  The provisions of this part shall govern the 
organization of nondepository financial services loan companies in this State. 
 
 
 §412:3-301  Application for license.  (a) Any corporation or any person intending to form 
a corporation incorporated in this State may file an application with the commissioner for a license 
to engage in the business of a nondepository financial services loan company. 
 (b) The application shall contain the following information, unless waived by the 
commissioner: 
 (1) The proposed name of the nondepository financial services loan company, the 

location of its principal office, and any lease agreements for such principal office; 
 (2) Any intended or existing affiliates, subsidiaries, and holding company of the 

proposed nondepository financial services loan company and the extent and nature 
of the holding company's control over the operations of the proposed 
nondepository financial services loan company; 

 (3) A business plan which shall contain the following: 
  (A) A written description of the company's proposed financial products; 
  (B) A written statement which explains how the scope of the proposed business 

complies with article 9 and why any existing lines of business do not 
conflict with article 9; 

  (C) A written description of the company's proposed plan of marketing its 
products, whether through affiliates, subsidiaries, service corporations, or 
holding company; 

  (D) Financial projections regarding the nondepository financial services loan 
company's profitability; and 

  (E) Any and all contractual arrangements which are intended to be executed 
between the nondepository financial services loan company and its holding 
company, affiliates, and subsidiaries; 
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 (4) Financial statements, employment history, education, management experience, and 
other biographical information for the proposed executive officers and directors of 
the nondepository financial services loan company and its holding company, if any; 

 (5) Proposed policies regarding loans, investments, operations, accounting, 
recordkeeping, and compliance with applicable federal and state consumer laws; 

 (6) The name and address of each proposed subscriber of capital stock in the 
nondepository financial services loan company or the majority shareholders in any  
holding company; 

 (7) A copy of the nondepository financial services loan company's articles of 
incorporation and bylaws; 

 (8) Information necessary to conduct a criminal history record check in accordance 
with section 846-2.7 of each of the proposed directors and executive officers of the 
nondepository financial services loan company, accompanied by payment of the 
applicable fee for each record check to be conducted, and 

 (9) Any other information that the commissioner may require. 
 (c) The application shall be submitted on a form prescribed by the commissioner.  The 
application shall be accompanied by an application fee of $5,000, or such greater amount as the 
commissioner shall establish by rule pursuant to chapter 91.  The application fee shall not be 
refundable. 
 (d) The identity of each applicant and organizer, and any information which is not 
confidential shall be available to the public.  The applicant may request in writing that information 
be kept confidential.  The applicant shall designate and separate any matter which the applicant 
claims is confidential and shall submit a separate statement providing the reasons and authority for 
the request for confidential treatment.  The failure by the applicant to request confidential 
treatment and designate and separate the confidential matter shall preclude any objection or claim 
for wrongful disclosure of the same.  Information determined by the commissioner to be 
confidential, pursuant to an applicant's request or otherwise, shall not be available to the public. 
 
 
 §412:3-302  Publication of notice.  (a) Once the application for a license is complete and 
has been accepted by the commissioner, the applicant shall publish a notice at least once in a 
newspaper of general circulation in each county in this State where the nondepository financial 
services loan company intends to establish a principal office, branch or agency. 
 (b) The notice shall be in a form prescribed by the commissioner and shall state the 
fact that an application has been filed, the name of the applicant, the location of the nondepository 
financial services loan company's proposed place of business, and the amount of its proposed 
capital.  The notice shall also state that within fifteen days after the last publication of the notice, 
any person may file with the commissioner written comments on the application or a request for an 
informational and comment proceeding to present information and comments to the commissioner. 
Any request for an informational and comment proceeding shall be accompanied by a brief 
statement of the person's interest in the application, the matters to be discussed at the informational 
and comment proceeding, and the reasons why written comments will not suffice in lieu of an 
informational and comment proceeding. 
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 §412:3-303  Informational and comment proceeding.  (a) An informational and 
comment proceeding on the application shall not be mandatory and whether an informational and 
comment proceeding is held shall be within the commissioner's discretion, regardless of whether 
any person has requested one. 
 (b) If the commissioner determines that an informational and comment proceeding is 
warranted, the commissioner shall notify the applicant and every person who has requested an 
informational and comment proceeding of the time, date, and place of the proceeding at least ten 
days prior to the proceeding. 
 
 
 §412:3-304  Grant of approval.  (a) An application for a license shall be approved only if 
the commissioner finds that: 
 (1) The proposed nondepository financial services loan company and holding 

company, if any, will comply with the requirements of this chapter; and 
 (2) The qualifications, character, financial responsibility, experience, and general 

fitness of the proposed directors and executive officers of the nondepository 
financial services loan company are such as will warrant public confidence and a 
belief that the business of the nondepository financial services loan company will be 
honestly and efficiently conducted.  For purposes of this section, the commissioner 
may presume that in the absence of credible evidence to the contrary, a director, 
officer, or controlling person is of good character and sound financial standing.  
Such presumption may be rebutted by evidence to the contrary, including without 
limitation a finding that such director, officer, or controlling person has: 

  (A) Been convicted of, or has pleaded nolo contendere to, any crime involving 
an act of fraud or dishonesty; 

  (B) Consented to or suffered a judgment in any civil action based upon conduct 
involving an act of fraud or dishonesty; 

  (C) Consented to or suffered the suspension or revocation of any professional, 
occupational, or vocational license based upon conduct involving an act of 
fraud or dishonesty; 

  (D) Wilfully made or caused to be made in any application or report filed with 
the commissioner, or in any proceeding before the commissioner, any 
statement which was at the time and in the light of the circumstances under 
which it was made false or misleading with respect to any material fact, or 
has wilfully omitted to state in any application or report any material fact 
which was required to be stated therein; or 

  (E) Wilfully committed any violation of, or has wilfully aided, abetted, 
counseled, commanded, induced, or procured the violation by any other 
person of, any provision of this chapter or of any rule or order issued under 
this chapter. 

 (b) If the commissioner is satisfied that the applicant has fulfilled all the requirements 
of law and is qualified to engage in the business of a nondepository financial services loan 
company, the commissioner shall issue a written decision and order approving the 
application.  Upon the approval of the application, the payment of an initial license fee established 
by rule pursuant to chapter 91, and, if applicable, upon providing satisfactory evidence to the 
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commissioner of compliance with the requirements of chapter 414 relating to foreign corporations, 
the commissioner shall issue to the applicant a license to engage in the business of a nondepository 
financial services loan company under this chapter. 
 (c) In granting approval, the commissioner may impose any conditions and restrictions 
that are in the public interest, including but not limited to requiring the applicant to fulfill 
representations contained in its application and agreements made with the commissioner during the 
application process. 
 
 
 §412:3-305  Denial of license.  If the commissioner is not satisfied that the applicant meets 
all the criteria set forth for approval, the commissioner shall issue a written decision denying the 
applicant's application.  An applicant who is denied approval may request a hearing before the 
commissioner in accordance with chapter 91.  Any final decision of the commissioner denying an 
applicant a license may be appealed to the circuit court as provided in chapter 91. 
 
 
 §412:3-306  Paid-in capital and surplus.  (a) Every nondepository financial services loan 
company conducting business under the laws of this State shall at all times have paid-in capital and 
surplus of not less than $500,000. 

(b) The initial paid-in capital and surplus of every nondepository financial services loan 
company shall be in money. 

 
 

PART IV.  MANAGEMENT OF STOCK FINANCIAL INSTITUTIONS 
 
 §412:3-400  Applicability of part.  This part shall govern the management of all Hawaii 
financial institutions that are stock financial institutions. 
 
 
 §412:3-401  Applicability of Hawaii Business Corporation Act.  (a) Except to the extent 
that the provisions of this chapter are inconsistent, all provisions of chapter 414 shall apply to a 
corporation engaging in business as a Hawaii financial institution under this chapter.  In case of 
any inconsistencies, the provisions of this chapter shall control. 
 (b) A copy of each document delivered to the director of commerce and consumer 
affairs for filing pursuant to chapter 414 shall be simultaneously delivered to the commissioner. 
 
 
 §412:3-402  Capital stock.  The following provisions shall apply to all shares of capital 
stock of a Hawaii stock financial institution: 
 (1) Subject to any restrictions in chapter 414 or the articles of incorporation, the 

consideration to be paid for the issuance of authorized capital stock of a Hawaii 
stock financial institution shall be authorized by the board of directors of the 
financial institution and shall be paid only in money or such other consideration as 
may be authorized by chapter 414 or this chapter, but not in labor or services 
actually performed for the financial institution; provided that upon authorization by 
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the board of directors, the financial institution may issue its own authorized shares 
of capital stock in exchange for or in conversion of its outstanding shares, or 
distribute its own shares pro rata to its shareholders or the shareholders of one or 
more classes or series, to effectuate stock dividends or splits, and any such 
transaction shall not require consideration; provided further that no such issuance 
of shares of any class or series shall be made to the holders of shares of any other 
class or series unless it is either expressly provided for in the articles of 
incorporation, or is authorized by the affirmative vote or the written consent of the 
holders of at least a majority of the outstanding shares of the class or series in 
which a distribution is to be made. 

 (2) No Hawaii financial institution shall issue any share of its capital stock unless and 
until the full amount of any consideration therefor as authorized by the board of 
directors shall have been paid into or received by the financial institution. 

 (3) No Hawaii stock financial institution other than a nondepository financial services 
loan company shall issue preferred stock without first obtaining the written 
approval of the commissioner as to the amount and terms thereof.  While any 
preferred stock of a financial institution is held as owner or pledgee by any federal 
agency or entity established by law for the purpose of providing financial assistance 
to financial institutions, such preferred stock and any dividends paid thereon shall 
be exempt from taxation by this State. 

 (4) No Hawaii stock financial institution other than a nondepository financial services 
loan company shall decrease its authorized capital stock or the par value of capital 
stock having par value, or decrease its outstanding capital stock by the acquisition 
of its own shares, without first receiving the written approval of the commissioner. 

 
 
 §412:3-403  Dividends and other capital distributions.  (a) No Hawaii stock financial 
institution shall declare or pay any dividends or make any other capital distribution to its 
shareholders except pursuant to its articles of incorporation, this section, and section 414-111; 
provided that if section 414-111 is inconsistent with this section, the provisions of this section shall 
control. 
 (b) In this section, "capital distribution" means: 
 (1) A distribution of cash or other property by any Hawaii stock financial institution to 

its owners made on account of that ownership, but excluding any dividends 
consisting only of shares of the capital stock of the financial institution or rights to 
purchase such shares; 

 (2) A payment by any stock financial institution to repurchase, redeem, retire, or 
otherwise acquire any of its shares or other ownership interest, including any 
extensions of credit to finance an affiliated company's acquisition of those shares or 
interests; or 

 (3) A transaction that the commissioner determines, by order or rule, to be in 
substance a distribution of capital to the owners of the financial institution. 

 (c) A Hawaii stock financial institution shall not make any capital distribution in an 
amount greater than its retained earnings then on hand or if after such capital distribution the 
financial institution shall not have the minimum paid-in capital and surplus required by this 

 64 



chapter.  For purposes of this section the amount of retained earnings on hand, capital and surplus 
shall be determined in accordance with generally accepted accounting principles, except that: 
 (1) All loans and extensions of credit on which interest has been delinquent for one 

year or more, or upon which a final judgment has been unsatisfied for more than 
one year and interest has been delinquent for one year or more, unless and to the 
extent the same are well secured or in the process of collection shall have been 
charged down; 

 (2) All assets which the commissioner may have required to be charged down pursuant 
to section 412:3-109, shall have been charged down; and 

 (3) Any loss sustained or charge made by a Hawaii financial institution as provided in 
this subsection shall be netted first against any reserve established therefor, then 
charged to retained earnings, then to surplus, and then to capital. 

 (d) Before making any capital distribution, each Hawaii stock financial institution, 
except for a nondepository financial services loan company, shall, until its capital and surplus 
equal at least one hundred thirty-three per cent of its initial minimum capital and surplus required 
under section 412:3-209, transfer to surplus from its retained earnings at least twenty-five per cent 
of its net profits from the preceding fiscal year. 
 
 

PART V.  PLACES OF BUSINESS 
 
 §412:3-500  Prohibition of business at unauthorized locations.  Except as expressly 
authorized by this chapter or by federal law, no financial institution shall conduct any business in 
this State except at places of business or in the manner authorized in this part and except to the 
extent so authorized. 
 
 
 §412:3-501  Authorized places of business.  (a) A Hawaii financial institution may 
conduct business at one or more of the following places of business, to the extent authorized: 
 (1) The principal office of a Hawaii financial institution is the place of business that it 

designates as its executive headquarters in this State.  A financial institution may, 
but need not, conduct other businesses permitted under its charter or license at its 
principal office; provided that for the purposes of this section, the terms "principal 
office," "home office," and "main office" are interchangeable; 

 (2) A branch is a place of business open to the public where a financial institution shall 
be authorized to conduct all businesses permitted under its charter or license, 
except for the maintenance of its executive headquarters; 

 (3) An agency is a place of business open to the public where a financial institution 
may conduct only specific businesses approved by the commissioner in writing; 

 (4) An automatic teller machine or ATM is a place of business, either at a fixed 
location or mobile, consisting of an on-line or off-line, staffed or unstaffed, 
electronic processing device, including associated equipment and structures, that is 
situated at a premises separate from a financial institution's principal office, branch, 
agency, or support facility, at which deposits of cash or instruments, or cash 
disbursement transactions between a person and one or more financial institutions 
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are accomplished, whether instantaneous or otherwise, through or by means of 
electronic or automated signals or impulses including the human voice; provided 
that it shall not mean a telephone or an electronic processing device situated at or 
within the premises of a bank customer that is used only for transactions between 
that customer and the financial institution.  The term does not include merchant 
operated terminals and point of sale terminals; and 

 (5) A support facility is a place of business that is not generally open to the public, 
where a financial institution conducts limited types of significant business 
operations of the financial institution, including but not limited to data processing, 
clerical activities, and storage. 

 (b) In addition to conducting business at a place of business described in subsection (a), 
a Hawaii financial institution may conduct business in any other manner or place necessary or 
convenient; provided that deposits of cash or instruments shall not be received, checks, negotiable 
orders of withdrawal or share drafts shall not be paid, and cash shall not be disbursed, except at an 
authorized principal office, branch or automatic teller machine or at any agency or support facility 
which has been authorized by the commissioner to accept deposits or disburse cash. 
 
 
 §412:3-502  Foreign Financial institution.  No foreign financial institution shall receive 
deposits, lend money, or pay checks, negotiate orders of withdrawal or share drafts from any 
principal office, branch, agency, automatic teller machine, or other location in  this State, unless 
expressly authorized by this chapter, other laws of this State, or federal law; provided that nothing 
in this section shall prohibit any foreign financial institution from participating in the disbursement 
of cash through an automatic teller machine network or from operating from any location in this 
State as a licensee under chapter 454F, or as a real estate collection servicing agent. 
 
 
 §412:3-503  Opening or relocating principal office, branch, or agency.  (a) No Hawaii 
financial institution may relocate its [principal] office to another location in this State, or open or 
relocate any branch or agency within or outside of this State without the commissioner's prior 
written approval; provided, that approval shall not be required if the relocation will be less than 
one mile from the institution's present place of business, the institution gives the commissioner 
written notice at least twenty days prior to the move, the type of business carried on at the new 
place of business will be the same as at the present place of business, and there will be no financial 
involvement in the relocation by a director, executive officer, or principal shareholder, or a related 
interest of any of these persons. 
 (b) The institution shall file an application with the commissioner.  The application 
shall be in a form prescribed by the commissioner and shall be accompanied by a fee the amount 
of which shall be established by rule.  The application shall contain the following information: 
 (1) The name of the financial institution; 
 (2) The specific location of the proposed site of the principal office, branch or agency; 
 (3) The anticipated opening date and, if open for a specified period, the end of such 

period; 
 (4) The nature of the business or transactions intended to be carried on at the location; 
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 (5) Facts showing the necessity or justification for the proposed site and that there is a 
reasonable assurance of sufficient volume of business so that opening and 
maintaining the proposed business location will not jeopardize the solvency of the 
financial institution; and 

 (6) Any other information that the commissioner may require. 
 (c) If after appropriate examination and investigation, the commissioner is satisfied that 
the proposed opening or relocation is justified and proper, the commissioner shall approve the 
application in writing, with any conditions as the commissioner deems appropriate.  Upon 
payment by a financial services loan company of the initial license fee for the new branch or 
agency, or the reissuance of license fee for the relocated office as established by rule pursuant to 
chapter 91, the commissioner shall issue a license for the new or relocated office. 
 
 
 §412:3-504  Notice and deadline for opening or relocating principal office, branch, or 
agency.  Every financial institution permitted under this part to open or relocate a principal office, 
branch, or agency shall notify the commissioner in writing that the opening or relocation has been 
completed, no later than five days after the opening or relocation.  If the opening or relocation will 
not be completed within nine months after the opening date stated in the application, the financial 
institution may obtain from the commissioner an extension of the time to open or relocate, which 
shall be reasonably granted for good cause.  If an extension of time to open or relocate is not 
obtained in writing, the commissioner may revoke the permission to open or relocate. 
 
 
 §412:3-505  Opening or relocating out-of-state branch or agency.  With the 
commissioner's prior written approval, a Hawaii financial institution may open or relocate a 
branch or agency that is outside of this State, including but not limited to any state, possession, or 
territory of the United States or any foreign country.  An application to open or relocate an out-of-
state branch or agency shall be filed in accordance with section 412:3-503, and the commissioner 
may assess the financial institution any additional expenses as may be reasonably necessary to 
consider the application. 
 
 
 §412:3-506  Opening or relocating a support facility.  A Hawaii financial institution that 
opens or relocates a support facility shall within thirty days thereafter submit a letter to the 
commissioner containing the following information: 
 (1) The location of the support facility; 
 (2) A description of the type of functions which the support facility will perform; and 
 (3) The date or anticipated date of opening or relocation. 
 
 
 §412:3-507  Closing branch or agency; temporary closures and relocations  (a) A 
Hawaii financial institution shall give the commissioner prior notice of its intent to close any 
branch or agency at least thirty days prior to the closing.  The notice shall specify: 
 (1) The intended date of closing; 
 (2) The reasons for the closing; and 
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 (3) A certification by the secretary or other authorized officer of the institution that the 
decision to close was duly approved by its board of directors.   

This notice may be satisfied by providing to the commissioner a copy of any notice pertaining to 
the closure given to the financial institution's appropriate federal regulatory agency. 

(b) A Hawaii financial institution may temporarily close or relocate a branch or agency 
for a period of time up to one hundred eighty days, or a longer time period as determined 
necessary by the commissioner in the event of an emergency or for other good cause.  For 
purposes of this section, an emergency means a situation of an unusual or compelling urgency that 
creates a threat to life, public health, welfare, or safety by reason of major natural disaster, 
epidemic, riot, fire, or other reason as determined by the commissioner.  Written notice of a 
temporary closure or relocation shall be provided to the commissioner and to the Hawaii financial 
institution's customers as soon as practicable, and shall state: 

(1) The reasons for the temporary closure or relocation; 
(2) The expected date of reopening; and 
(3) Information regarding where and how customers of the closed or relocated branch 

or agency will be accommodated during the temporary closure or relocation. 
The notice provided to the Hawaii financial institution's customers shall be in the form of a sign 
posted in a safe, conspicuous location on or in proximity to the primary public entrance of the 
branch or agency that has been or will be temporarily closed or relocated. Notice of the reopening 
of the branch or agency that was temporarily closed or relocated shall be provided to the 
commissioner within five days of the reopening.  Written notice to the commissioner of temporary 
closure and subsequent reopening of a branch or agency shall not be required when the Hawaii 
financial institution reopens at that location within two business days. 
 
 
 §412:3-508  Closing a support facility.  A Hawaii financial institution shall provide notice 
to the commissioner of its closure of a support facility within thirty days of the closing.  The notice 
shall contain the location of the support facility closed and the date of closing. 
 
 
 §412:3-509  Out-of-state branch or agency.  A Hawaii financial institution maintaining a 
branch or agency outside of this State shall be subject to the following requirements: 
 (1) The accounts of each out-of-state branch or agency of the financial institution shall 

be maintained independently of the accounts of all its other out-of-state branches or 
agencies, and independently of its offices, branches, and agencies in this State. At 
the end of every quarter of its fiscal year the financial institution shall transfer to its 
general ledger at its principal office the profit and loss from each out-of-state 
branch or agency as separate items; 

 (2) The commissioner may at any time conduct examinations of any out-of-state branch 
or agency and may at any time order its discontinuance for the same reasons as a 
branch or agency within the State may be ordered to be discontinued.  The financial 
institution maintaining the out-of-state branch or agency shall pay for the cost of all 
examinations, as provided in section 412:2-105; and 

 (3) A financial institution may act as the fiscal agent of the United States through any 
of its out-of-state branches or agencies. 
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PART VI.  CONVERSIONS, MERGERS, CONSOLIDATIONS, ACQUISITIONS, 
ASSUMPTIONS, AND VOLUNTARY DISSOLUTIONS 

 
 §412:3-600  Applicability of this part.  This part applies to: 
 (1) The conversion, merger, consolidation, acquisition of assets or assumption of 

liabilities or deposits, acquisition of control, voluntary cessation of business, or 
voluntary dissolution involving a Hawaii financial institution; 

 (2) The merger, consolidation, or acquisition of control of a financial institution 
holding company which controls: 

  (A) A Hawaii financial institution; and 
  (B) To the extent permitted by federal law, a federal financial institution whose 

operations are principally conducted in this State; and 
 (3) All persons who seek to merge or consolidate with, acquire the assets or assume 

the liabilities of, or acquire control of: 
  (A) A Hawaii financial institution; 
  (B) A financial institution holding company which controls a Hawaii financial 

institution; and 
  (C) To the extent permitted by federal law, a financial institution holding 

company which controls a federal financial institution whose operations are 
principally conducted in this State. 

 
 
 §412:3-601  No conversions, mergers, consolidations, acquisitions, assumptions, 
voluntary cessations of business, or voluntary dissolutions except pursuant to this part. 
Except as modified by the commissioner's powers under parts III, IV, and V of article 2, no 
Hawaii financial institution or financial institution holding company may acquire all or 
substantially all of the assets or assume any of the liabilities of another company, undergo a 
conversion, merger, or consolidation, sell all or substantially all of its assets, be subject to any 
assumption of any of its liabilities or to an acquisition of control, cease business, or dissolve except 
in accordance with this part. 
 
 
 §412:3-602  Definitions.  As used in this part: 
 "Participating institution" means one or all of the financial institutions (or, where 
applicable, financial institution holding companies) participating in a merger or consolidation 
pursuant to this part. 
 "Resulting institution" means the financial institution resulting from a merger, 
consolidation or conversion pursuant to this part. 
 
 
 §412:3-603  Procedure for applications pursuant to this part.  Whenever the written 
approval of the commissioner is required with respect to any transaction covered by this part, the 
following procedures shall apply: 
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 (1) An application for approval by the commissioner pursuant to this part shall be on a 
form prescribed by the commissioner and shall contain any information, data, and 
records as the commissioner may require.  As far as possible consistent with the 
effective discharge of the commissioner's responsibilities, the commissioner shall 
prescribe the use of forms currently prescribed by the appropriate federal 
regulatory agency of financial institutions and financial institution holding 
companies for identical or similar types of transactions.  The application shall be 
accompanied by an application fee established by the commissioner pursuant to 
section 412:2-105.  The application fee shall not be refundable; 

 (2) If any material change occurs in the facts set forth in an application, or if for any 
other reason the applicant desires to amend the application, an amendment setting 
forth any change, together with copies of all documents and other material relevant 
to the change, shall be filed with the commissioner.  Within twenty days after 
receiving an application or any amendment thereto, the commissioner may request 
any additional information necessary in deciding whether to approve a proposed 
transaction pursuant to this part.  The applicant shall submit the additional 
information in a reasonable time thereafter, as may be specified by the 
commissioner; 

 (3) If the commissioner would approve a plan of conversion, merger, or consolidation, 
an acquisition of assets or assumption of liabilities, an acquisition of control, or a 
voluntary cessation of business or voluntary dissolution, but on terms different than 
contained in the application, the commissioner may give notice to the applicant of 
the nature of the changes which would be approved, and the applicant may submit 
an amended application; 

 (4) If the commissioner intends to disapprove an application, the commissioner shall 
deliver to the applicant a written notice of the intent to disapprove.  Within ten days 
after receipt of the commissioner's notice of intent to disapprove an application, the 
applicant may request an administrative hearing, to be held in accordance with 
chapter 91.  If no request for a hearing is made, the commissioner's disapproval 
shall become final.  If after the hearing the commissioner finally disapproves the 
application, the applicant may, within thirty days of the date of the final decision, 
appeal to the circuit court as provided in chapter 91; 

 (5) Notwithstanding any other provision of this part, any complete application which is 
not approved or denied by the commissioner within a period of sixty days after the 
application is filed with the commissioner or, if the applicant consents to an 
extension of the period within which the commissioner may act, within the 
extended period, shall be deemed to be approved by the commissioner as of the 
first day after the period of sixty days or the extended period.  If the commissioner 
gives notice of an informational and comment proceeding on the application, the 
sixty-day period shall be extended to a date as may be fixed by order of the 
commissioner.  For purposes of this section, an application is deemed to be filed 
with the commissioner at the time when the complete application, including any 
amendments or supplements, containing all of the information in the form required 
by the commissioner, is received and accepted by the commissioner; and 
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 (6) Any applicant submitting information to the commissioner pursuant to this part may 
request that the information, or any part thereof, be kept confidential.  The request 
shall be made in writing and shall set forth the specific items sought to be kept 
confidential and the reasons and authority for the confidential treatment.  The 
commissioner may, pursuant to a request or otherwise, determine that good cause 
exists to keep some or all of the information confidential, and shall keep the 
information confidential and not subject to public disclosure.  In connection with an 
application for the acquisition of control pursuant to section 412:3-612, the 
commissioner may release information to the affected financial institution or 
financial institution holding company with a directive that some or all of the 
information be kept confidential. 

 
 
 §412:3-604  Shareholder or member vote.  (a) For any transaction covered by this part 
that requires approval of the shareholders or members of the financial institution, the voting 
requirements shall be: 
 (1) If a Hawaii financial institution is a stock institution, the holders of two-thirds of 

each class of the issued and outstanding capital stock of the financial institution 
entitled to vote, or such greater majority as may be provided by the articles of 
incorporation of the Hawaii financial institution, shall be required to approve any 
action under this part; or 

 (2) If a Hawaii financial institution is a credit union, a majority of members present in 
person at any meeting shall be required to approve any action under this part. 

 (b) This section shall control over the required percentages for any shareholder vote 
contained in section 414-313 on approval by shareholders of a merger or consolidation, section 
414-332 on approval by shareholders on the sale of assets not in the usual and regular course of 
business, and section 414-382 on approval by shareholders on the voluntary dissolution of a 
corporation. 
 
 
 §412:3-605  Notice to credit union member.  Wherever the approval of a transaction is 
required by this part by the members of a credit union, notice of a meeting of its members, which 
may be an annual or a special meeting, shall be given to each member entitled to vote.  The notice 
shall be provided not less than twenty days before the date of the meeting.  The notice shall state 
that the purpose or one of the purposes of the meeting is to vote upon a transaction covered by this 
part and shall be accompanied by a detailed description of the proposed transaction or a summary 
of the transaction and a copy of the plan of conversion, merger, consolidation, sale of assets or 
assumption of liabilities, or voluntary cessation of business and dissolution approved by the board 
of directors. 
 
 
 §412:3-606  Conversion from State to comparable federal financial institution.  (a)  A 
Hawaii financial institution may convert to a comparable federal financial institution if the 
conversion is approved at a meeting of its shareholders or members duly called and noticed and 
upon a vote which satisfies the requirements of section 412:3-604. 
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 (b) Within ten days after the meeting of its shareholders or members approving the 
conversion, the financial institution shall file with the commissioner: 
 (1) A notice of intention to convert; and 
 (2) A certificate signed by two executive officers of the financial institution verifying 

the validity of the meeting, that the required vote was obtained, and that the 
attached copy of the resolution to convert adopted at the meeting is true and 
correct. 

 (c) Within a reasonably prompt time and without any unnecessary delay after the 
meeting approving the conversion, the financial institution shall take the action necessary to 
complete the conversion and to obtain a federal license, charter, certificate, or other approval to 
become a federal financial institution. 
 (d) The date of issuance of the federal license, charter, certificate, or other approval, 
or the effective date of conversion stated in the license, charter, certificate or other approval, shall 
be the effective date of the conversion. 
 (e) Upon the effective date of the conversion as determined under federal law, the 
institution's state charter or license shall terminate without further notice, and the institution shall 
cease to be regulated by the commissioner.  Within ten days after receipt of the federal charter, 
license, certificate, or other approval, the resulting financial institution shall deliver a copy thereof 
to the commissioner.  The resulting financial institution shall also file with the director of 
commerce and consumer affairs a confirmation in writing by the commissioner of the date and 
time of the conversion, together with the appropriate filing fee pursuant to chapter 414. 
 
 
 §412:3-607  Conversion from federal to comparable Hawaii financial institution. (a) A 
federal financial institution whose operations are principally conducted in this State may convert to 
a comparable Hawaii financial institution if the institution, and its holding company or holding 
companies, if any, shall have complied with all requirements, conditions, and limitations imposed 
by federal law with respect to the conversion, subject to any rights of dissenting shareholders or 
members and to obtaining a charter under this chapter. 
 (b) The federal financial institution shall file an application with the commissioner 
pursuant to section 412:3-603 for a charter to engage in business as a comparable Hawaii financial 
institution pursuant to this chapter.  The application shall be accompanied by: 
 (1) A certificate signed by two executive officers of the financial institution, verifying 

that it has complied with all federal laws and regulations relating to the conversion; 
 (2) The information required from applicants for approval to organize a Hawaii 

financial institution of the same type; and 
 (3) Any other information that the commissioner may require. 
 (c) The commissioner may require notice to be given to the public as may be deemed 
appropriate.  The commissioner may conduct an examination of the institution as provided under 
article 2, part II.  The cost of any examination shall be assessed against and paid by the institution 
pursuant to section 412:2-105. 
 (d) The charter shall be granted only if the commissioner is satisfied that the granting 
of the charter will not impair the safety or soundness of the financial institution or any other 
financial institution, and that the applicant meets all the requirements set forth in this chapter for 
the type of financial institution for which the application has been filed.  The requirements shall 
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include, but not be limited to, the appropriate location of offices, capital structure, business 
experience, the character of its executive officers and directors, and compliance with all applicable 
provisions of chapter 414.  The director of commerce and consumer affairs shall not file the 
articles of incorporation until the application for a charter to engage in business as a Hawaii 
financial institution shall have been approved by the commissioner in writing.  The commissioner 
may impose any restrictions and conditions on the operation of the resulting financial institution as 
the commissioner deems appropriate and consistent with federal law. 
 (e) The conversion shall be effective upon the filing of articles of incorporation by the 
director of commerce and consumer affairs after all provisions of this section and applicable 
federal law have been complied with in full. 
 
 
 §412:3-608  Conversion to another type of financial institution.  (a) A financial 
institution of any type, whether federal or State, may convert to a Hawaii financial institution of 
any other type if the institution and its holding company or holding companies, if any, shall have 
complied with all requirements, conditions, and limitations imposed by this part and by federal 
law, if applicable. 
 (b) If the converting institution is a Hawaii financial institution, its shareholders or 
members shall approve a conversion to another type of financial institution at a meeting duly called 
and noticed and upon a vote which satisfies the requirements of section 412:3-604. 
 (c) The financial institution shall file an application with the commissioner pursuant to 
section 412:3-603 for a charter or license to engage in the business of the type of financial 
institution to which it will convert.  The application shall be accompanied by: 
 (1) A certificate signed by two executive officers of the financial institution, verifying 

the validity of the meeting of the shareholders or members, that the requisite vote 
had been obtained, and that the attached copy of the resolution to convert adopted 
at the meeting is true and correct, or that the applicant has complied with all federal 
laws and regulations regarding the conversion, as the case may be; 

 (2) The information required from applicants for approval to organize a Hawaii 
financial institution of the type into which it will convert; and 

 (3) Any other information that the commissioner may require. 
 (d) The commissioner may require notice to be given to the public as may be deemed 
appropriate.  The commissioner may conduct an examination of the financial institution as 
provided under article 2, part II.  The cost of any examination shall be assessed against and paid 
by the financial institution pursuant to section 412:2-105. 
 (e) The charter or license shall be granted only if the commissioner is satisfied that the 
granting of the charter or license will not impair the safety or soundness of the financial institution 
or any other financial institution, and that the applicant meets all the requirements set forth in this 
chapter for the type of financial institution for which the application has been filed.  The 
requirements shall include but not be limited to the appropriate location of offices, capital 
structure, business experience, the character of its executive officers and directors, and compliance 
with all applicable provisions of chapter 414.  If the resulting Hawaii financial institution is a new 
corporation to be formed under chapter 414, the director of commerce and consumer affairs shall 
not file the articles of incorporation until the application for a charter or license to engage in the 
business of the type of financial institution to which it will convert shall have been approved by the 
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commissioner in writing.  The commissioner may impose any restrictions and conditions on the 
operation of the resulting financial institution as the commissioner deems appropriate and 
consistent with federal law. 
 (f) If the resulting Hawaii financial institution is an existing corporation formed under 
chapter 414, the conversion shall be effective upon the effective date of the new charter or license 
granted by the commissioner after all provisions of this section and of federal law shall have been 
complied with in full.  If the resulting Hawaii financial institution is a new corporation to be 
formed under chapter 414, the effective date of the new charter or license shall be the date of filing 
of the articles of incorporation by the director of commerce and consumer affairs. 
 
 
 §412:3-609  Merger or consolidation of Hawaii financial institutions.  (a) Any one or 
more financial institutions may merge into another financial institution and any two or more 
financial institutions other than credit unions may consolidate into a new financial institution if the 
institutions shall have complied with all requirements, conditions, and limitations imposed by this 
chapter and by federal law, if applicable.  A merger or consolidation in which one or more of the 
participating financial institutions is a financial institution chartered or licensed under the laws of 
or whose operations are conducted principally in any state other than Hawaii, in any possession or 
territory of the United States or in any foreign country shall be authorized only in accordance with 
subsection (d), in accordance with part IV, article 5, of this chapter or in accordance with 
article 12. 
 (b) Any merger or consolidation of Hawaii stock financial institutions shall be effected 
pursuant to the procedures, conditions, and requirements for, and with the effect of, the merger or 
consolidation of two or more corporations pursuant to chapter 414; except that the vote by the 
shareholders of each of the participating institutions to approve the plan of merger or consolidation 
shall satisfy the requirements of section 412:3-604 and that the director of commerce and 
consumer affairs shall not file the articles of merger or consolidation until the plan of merger or 
consolidation shall have been approved by the commissioner in writing. 
 (c) One or more federal financial institutions whose operations are conducted 
principally in this State and one or more Hawaii financial institutions may be merged or 
consolidated, with the federal financial institution, the Hawaii financial institution, or a new 
consolidated financial institution being the resulting institution, if the merger or consolidation is 
permitted by federal law.  The federal financial institution shall comply with all requirements, 
conditions, and limitations imposed by federal law or regulation with respect to the merger or 
consolidation.  The Hawaii financial institution shall comply with all of the provisions of this 
chapter and chapter 414, except that the vote by shareholders or members of the Hawaii financial 
institution to approve the plan of merger or consolidation shall satisfy the requirements of section 
412:3-604.  The resulting financial institution shall file with the director of commerce and 
consumer affairs a confirmation in writing by the commissioner of the date and time of the merger 
or consolidation, together with the appropriate filing fee pursuant to chapter 414.  
 (d) One or more financial institutions chartered or licensed under the laws of or whose 
operations are conducted principally in any state other than this State, in any possession or 
territory of the United States, or in any foreign country and one or more Hawaii depository 
financial institutions or trust companies may be merged or consolidated, but only where the 
depository financial institution or trust company resulting from any merger or consolidation 
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pursuant to this subsection is chartered or licensed under the laws of and conducts its operations 
principally in this State, is a federal financial institution that conducts its operations principally in 
this State, or is an out-of-state bank authorized to establish interstate branches in this State pursuant 
to section 412:12-104.  A nondepository financial services loan company licensed pursuant to 
article 9 may be merged or consolidated with another corporation, but only where the 
nondepository financial institution resulting from any merger or consolidation is licensed under the 
laws of this State.  The financial institution chartered or licensed under the laws of any state other 
than this State, any possession or territory of the United States, or any foreign country shall 
comply with all requirements, conditions, and limitations imposed by the law of the jurisdiction 
under which the financial institution is chartered or licensed with respect to the merger or 
consolidation.  The Hawaii financial institution shall comply with all of the provisions of this 
chapter and chapter 414, except that the vote by shareholders or members of the Hawaii financial 
institution to approve the plan of merger or consolidation shall satisfy the requirements of section 
412:3-604.  If the resulting institution is a Hawaii financial institution, the director of commerce 
and consumer affairs shall not file articles of merger or consolidation until the plan of merger or 
consolidation shall have been approved by the commissioner in writing.  If the resulting institution 
is a federal financial institution, the director of commerce and consumer affairs shall not file the 
articles of merger or consolidation until the plan of merger or consolidation shall have been 
approved by the commissioner in writing and the resulting federal financial institution shall file 
with the director of commerce and consumer affairs a confirmation in writing by the commissioner 
of the date and time of the merger or consolidation, together with the appropriate filing fee 
pursuant to chapter 414. 
 (e) A Hawaii credit union may merge with a Hawaii credit union or federal credit 
union.  The merger shall be effected pursuant to the procedures, conditions, and requirements for, 
and with the effect of, the merger of two or more stock financial institutions pursuant to this 
section and to chapter 414, as though the credit unions were stock financial institutions; except that 
the plan of merger shall be approved by a majority of the members of the board of directors of 
each participating credit union and by the members of the participating credit unions at a meeting 
duly called and noticed and upon a vote that satisfies the requirements of sections 412:3-604 and 
412:3-605. 
 (f) Prior to or after the vote of the shareholders or members upon the plan of merger 
or consolidation, but prior to delivery of articles of merger or consolidation and plan of merger or 
consolidation to the director of commerce and consumer affairs, the participating financial 
institutions shall file an application with the commissioner pursuant to section 412:3-603 for 
approval of the proposed merger or consolidation.  The application shall be accompanied by: 
 (1) The plan of merger or consolidation; 
 (2) A certificate signed by two executive officers of each of the participating 

institutions, verifying that the plan of merger or consolidation has been approved 
by the board of directors of each participating financial institution and that the 
attached copy of the resolution approving the proposed merger or consolidation is 
true and correct; 

 (3) If any participating financial institution is a federal financial institution or a 
financial institution chartered or licensed under the laws of any state other than this 
State, any possession or territory of the United States, or any foreign country, a 
certificate signed by two executive officers verifying that the financial institution 
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has complied, or will comply, with all federal laws and regulations or all laws and 
regulations of the jurisdiction under which it is chartered or licensed relating to the 
merger or consolidation; 

 (4) If the resulting financial institution is to be a Hawaii financial institution, the 
information required from applicants for approval to organize a Hawaii financial 
institution of the same type as the proposed resulting Hawaii financial institution; 

 (5) If a Hawaii financial institution is seeking to merge or consolidate with a financial 
institution of another type, the information required from applicants for approval to 
convert to another type of financial institution; and 

 (6) Any other information that the commissioner may require. 
 (g) The commissioner may require notice to be given to the public as may be deemed 
appropriate.  The commissioner may conduct an examination of the financial institution as 
provided under article 2, part II.  The cost of any examination shall be assessed against and paid 
by the institution pursuant to section 412:2-105. 
 (h) The commissioner shall approve the plan of merger or consolidation if it appears 
that: 
 (1) Any resulting Hawaii financial institution would meet all the requirements under 

this chapter for a charter or license to the same extent that it would if it were 
applying for a new charter or license; 

 (2) Any resulting financial institution would be adequately capitalized; 
 (3) The plan of merger or consolidation is fair to creditors and the shareholders or 

members of all participating institutions; 
 (4) The participating institutions have complied, or will comply, with all requirements, 

conditions, and limitations imposed by federal laws or regulations or by the laws or 
regulations of the jurisdiction under which an institution is chartered or licensed 
with respect to the merger or consolidation; 

 (5) The overall experience, moral character, or integrity of the proposed directors and 
executive officers of the resulting financial institution is consistent with the interests 
of the depositors, beneficiaries, creditors, shareholders, or members of the financial 
institution, or in the public interest; 

 (6) The merger or consolidation will not jeopardize the safety or soundness of any 
participating financial institutions or the resulting financial institution, and is not 
otherwise contrary to the public interest; 

 (7) The merger or consolidation will not substantially lessen competition or tend to 
create a monopoly or restraint of trade in any section of the country that includes 
this State or a part thereof, or that any anti-competitive effects are clearly 
outweighed in the public interest by the probable effect of the merger or 
consolidation in meeting the convenience and needs of the community to be served; 

 (8) The merger or consolidation will promote the convenience, needs, and advantage 
of the general public particularly in the communities in which the participating and 
resulting financial institutions conduct or will conduct their business; 

 (9) The grounds for approval of a conversion to another type of financial institution 
pursuant to section 412:3-608 have been met in the case of a participating Hawaii 
financial institution seeking to merge or consolidate with a financial institution of a 
different type; and 
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 (10) The plan meets any other criteria as the commissioner may deem appropriate. 
  (i) In the case of a merger, the charter or license of the participating depository 
financial institution or trust company that is the resulting institution shall continue as the charter or 
license of the resulting depository financial institution or trust company upon the effective date of 
the merger.  In the case of a consolidation, when the commissioner is satisfied that the 
participating depository financial institutions or trust companies have complied with all state and 
federal law with regard to the consolidation, the commissioner shall issue a charter or license to 
the consolidated resulting Hawaii depository financial institution or trust company.  A 
nondepository financial services loan company license may be issued to the resulting financial 
institution in conjunction with a merger or consolidation upon compliance with all applicable laws 
regarding the issuance of a license to a nondepository financial services loan company. 
 
 
 §412:3-610  Effect of conversion, merger, or consolidation.  (a) A Hawaii financial 
institution or federal financial institution resulting from a conversion, merger, or consolidation 
pursuant to this part continues the corporate entities of each converting or participating institution 
and shall be deemed to be continuing the same business of each converting or participating 
institution carried on prior to the conversion, merger, or consolidation with all of the property, 
rights, powers, and duties of each converting or participating institution, except as affected by the 
law of this State in the case of a resulting Hawaii financial institution or by federal law in the case 
of a resulting federal financial institution, and by the articles of incorporation, charter, and bylaws 
of the resulting institution.  No assignment, deed, conveyance, or other instrument of transfer need 
be executed in order for the resulting institution to maintain the title, rights, and powers held by 
the converting or participating institutions.  The rights of any creditor or obligee of a converting or 
participating institution prior to any conversion, merger, or consolidation shall not be affected by 
such conversion, merger, or consolidation. 
 (b) A resulting institution shall have the right to use the names of the converting or 
participating institutions for all legal purposes, including the recordation and filing of documents 
pursuant to chapters 501 and 502, whenever it can do any act under that name more conveniently. 
Any reference to a converting or participating institution in any writing, whether executed or 
taking effect before or after the conversion, merger, or consolidation, shall be deemed a reference 
to the resulting institution if not inconsistent with the other provisions of the writing.  Provided, 
however, that the resulting institution shall not use a name in its signage, advertising, or other 
promotional materials in a manner that suggests or might tend to lead others into believing that it is 
a different type of financial institution. 
 (c) Except to the extent inconsistent with this part or in contravention of federal law, 
sections 414-315(b) and 414-316 shall be applicable to any merger or consolidation under this 
part. 
 (d) If a converting or participating institution is a trust company or a bank that is 
authorized to do a trust business, the resulting institution, by operation of law and without further 
court order, transfer, substitution, act, or deed shall succeed to the rights, properties, assets, 
investments, deposits, demands, agreements, and trusts of the converting or participating 
institutions under all trusts, personal representations, executorships, administrations, 
guardianships, agencies, and all other fiduciary or representative capacities as though the resulting 
institution had originally assumed the same and shall succeed to and be entitled to take and execute 
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the appointment to all trusteeships, personal representations, executorships, guardianships, 
conservatorships, and other fiduciary and representative capacities to which the converting or 
participating institution may be named or is thereafter named in wills, whether probated before or 
after the conversion, merger, or consolidation, or to which it is or may be named or appointed by 
any other instrument. 
 
 
 §412:3-611  Merger or consolidation of financial institution holding companies. 
(a) Unless the commissioner shall have given prior approval or shall have waived the requirement 
for approval pursuant to subsection (e), no financial institution holding company shall merge or 
consolidate with any other corporation if the effect of the merger or consolidation shall be to 
change the direct or indirect control of any Hawaii financial institution. 
 (b) The merger or consolidation shall be effected pursuant to the procedures, 
conditions and requirements for, and with the effect of, the merger or consolidation of 
corporations under the applicable laws of the state or states involved. 
 (c) Unless the requirement for an application is waived by the commissioner, the 
participating institutions shall file an application with the commissioner pursuant to section 
412:3-603 for approval of the proposed merger or consolidation.  The application shall be 
accompanied by: 
 (1) A certificate signed by two executive officers of each of the participating 

institutions, verifying that the participating institution has complied, or will comply 
with all state laws and rules relating to the merger or consolidation; 

 (2) Information of the type required to be provided pursuant to section 412:3-612, with 
respect to both of the participating institutions and their respective subsidiary 
financial institutions; and 

 (3) Any other information that the commissioner may require. 
 (d) The commissioner shall approve the merger or consolidation if it appears that: 
 (1) The resulting financial institution holding company would be adequately 

capitalized; 
 (2) The participating institutions have complied, or will comply with all requirements, 

conditions, and limitations imposed by federal law or regulation with respect to the 
merger or consolidation; 

 (3) The overall experience, moral character or integrity of the proposed directors and 
executive officers of the resulting financial institution holding company is consistent 
with the interest of the depositors, beneficiaries, creditors, or shareholders of the 
financial institution holding company and its subsidiaries, or in the public interest; 

 (4) The merger or consolidation will not jeopardize the safety or soundness of the 
subsidiary financial institutions of the participating institutions, and is not otherwise 
contrary to the public interest; 

 (5) The merger or consolidation will not substantially lessen competition or tend to 
create a monopoly or restraint of trade in any section of the country that includes 
this State or a part thereof, or that any anti-competitive effects are clearly 
outweighed in the public interest by the probable effect of the merger or 
consolidation in meeting the convenience and needs of the community to be served; 
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 (6) The merger or consolidation will promote the convenience, needs and advantage of 
the general public particularly in the community in which the affected institution 
conducts its business; and 

 (7) The merger or consolidation meets any other criteria as the commissioner may 
deem appropriate. 

 (e) The commissioner may waive the requirement for approval of a merger or 
consolidation of a financial institution holding company which indirectly controls a nondepository 
financial services loan company, provided that publication in a form approved by the 
commissioner is made.  The publication shall state the fact that a merger or consolidation will take 
place and shall describe the effect, if any, on the operations and employees of the nondepository 
financial services loan company.  Publication shall be made once in a newspaper of general 
circulation. 
 
 
 §412:3-612  Acquisition of control of financial institution or financial institution 
holding company.  (a) Unless the commissioner shall have given prior approval or shall have 
waived the requirement for approval pursuant to subsection (g): 
 (1) A person who is not already in control of a Hawaii financial institution or financial 

institution holding company shall not acquire control of that financial institution or 
that financial institution holding company, directly or indirectly, individually or in 
concert with another; and 

 (2) A person who is not already in control of a Hawaii financial institution or financial 
institution holding company shall not, directly or indirectly, make a tender offer 
for, request or invite a tender offer for, or offer to exchange securities for, any 
voting security or any security convertible into a voting security of that financial 
institution or that financial institution holding company if the transaction would 
result in the person acquiring control of that Hawaii financial institution or that 
financial institution holding company; provided that nothing in this section shall 
prohibit a person from negotiating or entering into agreements subject to the 
condition that the acquisition of control will not be effective until approval is 
obtained. 

 (b) Notwithstanding subsection (a), this section shall not apply to any acquisition of 
control of a Hawaii financial institution or financial institution holding company: 
 (1) That has been placed into receivership or conservatorship, or whose acquisition has 

been wholly or partially initiated or approved for purposes of supervisory 
assistance from the commissioner or any other state or federal agency; 

 (2) By a donee or distributee of a gift or devise, if the gift or devise is not intended to 
avoid this section and provided that the donee or distributee within thirty days after 
the acquisition gives the commissioner written notice of the gift or devise and any 
other information that the commissioner may require; 

 (3) If the acquisition of control is the subject of an application for approval by the 
commissioner pursuant to section 412:3-609, 412:3-611, or 412:3-613; 

 (4) The acquisition of additional shares by a person who either on July 1, 1993, or the 
date of compliance with the procedures of this section, and continuously after that 
date held, directly or indirectly, solely or through another person or transaction, or 
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in concert with another, power to vote twenty-five per cent or more of the voting 
shares of the Hawaii financial institution or financial institution holding company; 
or 

 (5) The acquisition of additional shares by a person who on July 1, 1993, and 
continuously thereafter held, directly or indirectly, solely or through another person 
or transaction, or in concert with another, power to vote ten per cent or more of the 
voting shares of the Hawaii financial institution or financial institution holding 
company, if the transaction will not result in the person's direct or indirect 
ownership or power to vote twenty-five per cent or more of any class of voting 
securities of the Hawaii financial institution or financial institution holding company 
or if the commissioner determines that such person has controlled the Hawaii 
financial institution or financial institution holding company since July 1, 1993. 

 (c) Unless the requirement for an application is waived by the commissioner, the 
proposed acquirer shall file an application with the commissioner pursuant to section 412:3-603 for 
approval to acquire control of the Hawaii financial institution or financial institution holding 
company.  The application shall contain: 
 (1) Information regarding the proposed acquirer; 
 (2) Details concerning the acquisition; and 
 (3) Any other information that the commissioner may require. 
 (d) After receiving the proposed acquirer's application for approval and any 
amendments or supplements thereto, the commissioner shall promptly forward a copy of the same 
to the affected financial institution.  The affected institution shall have ten days after receipt of the 
application and any amendments or supplements thereto within which to submit any relevant 
information to the commissioner regarding the proposed acquisition, and shall be entitled to appear 
and be heard at any informational and comment proceeding on the application. 
 (e) Approval may be denied by the commissioner for the proposed acquisition of 
control if it appears that: 
 (1) The overall experience, moral character, or integrity of any person who would 

acquire control of a Hawaii financial institution or financial institution holding 
company or become a financial institution holding company indicates that it would 
not be in the interest of the depositors, beneficiaries, creditors, or shareholders of 
the Hawaii financial institution or the financial institution holding company, or in 
the public interest, to permit the person to control the Hawaii financial institution or 
the financial institution holding company or to become a financial institution 
holding company; 

 (2) The acquisition will not promote the convenience, needs, and advantage of the 
general public, particularly in the community in which the affected institution 
conducts its business; 

 (3) The effect of the proposed acquisition may be substantially to lessen competition or 
tend to create a monopoly or restraint of trade in any section of the country that 
includes this State or a part thereof, and that these anti-competitive effects are not 
clearly outweighed in the public interest by the probable effect of the acquisition in 
meeting the convenience and needs of the community to be served; 

 (4) The financial condition of any person who would acquire control of a Hawaii 
financial institution or a financial institution holding company or become a financial 
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institution holding company may jeopardize the safety and soundness of the Hawaii 
financial institution or the financial institution holding company or prejudice the 
interests of the depositors, beneficiaries, creditors, or shareholders of the Hawaii 
financial institution or the financial institution holding company; 

 (5) Any plan or proposal to liquidate, merge, or consolidate, or make any other major 
change in the business, corporate structure, or management of the Hawaii financial 
institution or the financial institution holding company or any of its significant 
subsidiaries is not fair and reasonable to the depositors, beneficiaries, creditors, or 
shareholders of the Hawaii financial institution or the financial institution holding 
company or any of its significant subsidiaries; or 

 (6) The acquiring person has failed or refused to furnish information requested by the 
commissioner.  

 (f) As a condition for approving the proposed acquisition of control, the commissioner 
shall impose a reasonable time period, not to exceed one year, within which the acquisition of 
control must occur. 
 (g) The commissioner may waive the requirement for approval of an acquisition of 
control of a financial institution holding company which indirectly controls a nondepository 
financial services loan company, provided that publication in a form approved by the 
commissioner is made.  The publication shall state the fact that a change of control will take place 
and shall describe the effect, if any, on the operations and employees of the nondepository 
financial services loan company.  Publication shall be made once in a newspaper of general 
circulation. 
 
 
 §412:3-613  Sale or acquisition of assets and transfer or assumption of liabilities.  (a) 
No Hawaii financial institution may sell, exchange, or otherwise dispose of all or substantially all 
of the financial institution's assets or business, or all or substantially all of the business of any of 
its branches, or, if not in the usual and regular course of business, all or substantially all of the 
assets or business of any of its departments, or may cause or permit the assumption of all or 
substantially all its liabilities, or any of its deposits, or may acquire all or substantially all of the 
assets or assume all or substantially all of the liabilities or assume any deposits of another 
company, unless the commissioner shall have given prior written approval to the acquisition or 
assumption, and only if the acquisition or assumption complies with this part. 
 (b) Whenever the transferring financial institution is a Hawaii financial institution, the 
sale or other disposition of its assets or business or the transfer of its deposits or liabilities subject 
to this section shall be effected pursuant to the procedures, conditions, and requirements of chapter 
414 applicable to the sale of assets other than in the regular course of business; provided that the 
sale or assumption shall be approved by the shareholders or members of the transferring Hawaii 
financial institution at a meeting duly called and noticed and upon a vote which satisfies the 
requirements of section 412:3-604.  Notwithstanding the foregoing, the approval of the 
shareholders or members of the transferring institution shall not be required if the acquisition of all 
or substantially all of the assets or business, or the assumption of liabilities or deposits, of any of 
the transferring financial institution's departments or branches does not constitute an acquisition of 
all or substantially all of the assets or business, or assumption of all or substantially all of the 
liabilities or deposits, of the transferring financial institution. 
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 (c) The participants in the transaction shall jointly file an application with the 
commissioner pursuant to section 412:3-603 for approval of the plan of acquisition or assumption. 
The application shall contain: 
 (1) The plan of acquisition or assumption which shall include, but not be limited to, the 

names and types of participants involved, the material terms of the transaction, and 
the provisions as to the manner in which the participants in the transaction will 
comply with all applicable federal and state law; 

 (2) A certificate signed by two executive officers of each of the participants in the 
transaction verifying that the attached copy of the resolution approving the plan of 
acquisition or assumption adopted by the board of directors of each of the 
participants in the transaction is true and correct; and 

 (3) Any other information that the commissioner may require. 
 (d) The commissioner may require notice to be given to the public as may seem 
appropriate. 
 (e) The commissioner shall approve the acquisition or assumption if it appears that: 
 (1) The depositors, beneficiaries, creditors, shareholders, or members, and other 

persons having any interest in the transferring financial institution will be 
adequately protected under the plan of acquisition or assumption; 

 (2) The amount paid for the acquisition or assumption was determined at arm's length, 
and does not appear to be fraudulent; 

 (3) The plan of acquisition or assumption does not adversely affect the stability of the 
acquiring or assuming participant if the participant is a Hawaii financial institution, 
and, if the sale is part of the liquidation of the transferring financial institution, 
provides for the orderly dissolution of the transferring institution in a manner 
consistent with law; 

 (4) If one or more of the participants in the transaction is subject to federal regulation, 
the participants will comply with all applicable federal laws; 

 (5) The overall experience, moral character, or integrity of the directors and executive 
officers of the acquiring or assuming participant is consistent with the interest of the 
depositors, beneficiaries, creditors, or shareholders of the acquiring or assuming 
participant, or in the public interest; 

 (6) The acquisition or assumption will not jeopardize the safety or soundness of any 
Hawaii financial institution which is a participant in the transaction, and is not 
otherwise contrary to the public interest; 

 (7) The proposed acquisition or assumption will not substantially lessen competition or 
tend to create a monopoly or restraint of trade in any section of the country that 
includes this State or a part thereof, or that any of these anti-competitive effects are 
clearly outweighed in the public interest by the probable effect of the acquisition or 
assumption in meeting the convenience and needs of the community to be served; 
and 

 (8) The plan of acquisition or assumption meets such other criteria as the commissioner 
may deem appropriate. 

 (f) Upon any required approval by the shareholders or members of the transferring 
financial institution, two executive officers of the institution shall deliver to the commissioner a 
certificate that the sale or assumption was duly approved by the shareholders or members of the 
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transferring institution.  If the commissioner is satisfied that the participants in the transaction have 
complied with all applicable state and federal law with regard to the adoption of the plan of 
acquisition or assumption, the commissioner shall give written approval to the participants in the 
transaction to proceed with the plan to acquire or sell assets or to assume liabilities.  
 
 
 §412:3-614  Sale or transfer of charter or license prohibited.  No Hawaii financial 
institution may sell, transfer, or otherwise dispose of any charter, license, approval, or any other 
right or privilege granted under this chapter, unless the sale, transfer, or disposition is part of a 
conversion, merger, consolidation, sale, assumption or acquisition of control permitted under this 
part.  Any attempted sale, transfer, or disposition in violation of this section shall be null, void, 
and unenforceable. 
 
 
 §412:3-615  Nonconforming assets or business.  If a Hawaii financial institution resulting 
from a conversion, merger, consolidation, acquisition, or assumption by law may no longer own 
certain types of assets once it undergoes the conversion, merger, consolidation, acquisition, or 
assumption, or if it may no longer engage in certain types of business activities, the commissioner 
shall, as part of the order approving the transaction, allow a reasonable time within which the 
institution may divest itself of the nonconforming assets or business activities in order to conform 
with law. 
 
 
 §412:3-616  Authority for expedited conversion, merger, consolidation, acquisition, or 
assumption.  Upon application of all participating financial institutions in a conversion, merger, 
consolidation, acquisition or assumption, the commissioner may expedite any application for 
conversion, merger, consolidation, acquisition, or assumption pursuant to this part and order the 
transaction to take effect immediately; provided that the financial institutions shall have complied 
with any applicable federal law and provided that the commissioner finds that such expedited 
action is necessary to protect the financial institutions' depositors, beneficiaries, creditors, or 
shareholders, or the public.  The commissioner's findings shall be expressed in writing as part of 
the decision and order approving the conversion, merger, consolidation, acquisition, or 
assumption.   
 
 
 §412:3-617  Voluntary cessation of business; dissolution.  (a) Except for a credit union, 
a solvent Hawaii financial institution whose capital is not impaired and which has not received a 
notice of charges and proposed suspension or revocation order pursuant to section 412:2-312 may 
cease its business and dissolve if the institution shall have complied with applicable federal law and 
the following requirements and conditions: 
 (1) The board of directors shall adopt a resolution adopting a plan of liquidation and 

dissolution and recommending that the financial institution be dissolved, and 
directing that the question of the dissolution be submitted to the commissioner for 
approval, and, if approved, to a vote of the shareholders or members, which vote 
may be at either an annual or special meeting.  The plan of liquidation and 
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dissolution shall include, but not be limited to, provisions for the orderly payment 
or assumption of the institution's deposits and other liabilities and for transfer or 
assumption of all trust, agency, and other fiduciary relationships and accounts; 

 (2) Within five business days after the meeting of the board of directors described in 
paragraph (1), the financial institution shall file an application with the 
commissioner pursuant to section 412:3-603 for approval to cease business and 
dissolve.  The application shall be accompanied by a copy of the plan of liquidation 
and dissolution certified by two executive officers of the financial institution to have 
been duly adopted by the board and any other information that the commissioner 
may require.  A copy of the notice shall be delivered contemporaneously to the 
financial institution's federal insurer; 

 (3) The commissioner shall approve the application to cease business and dissolve if 
the commissioner is satisfied that the depositors, beneficiaries, and creditors will be 
adequately protected under the plan, the institution is not insolvent or in danger of 
becoming insolvent, that its capital is not impaired and is not in danger of 
becoming impaired, and that no other reason exists to deny the application.  The 
commissioner may impose any restrictions and conditions as the commissioner 
deems appropriate; 

 (4) Upon receipt of the commissioner's approval to cease business and dissolve, the 
financial institution shall proceed with the dissolution in accordance with the 
procedures, conditions, and requirements for, and with the effect of, a voluntary 
dissolution by act of corporation pursuant to chapter 414, except that the vote by 
shareholders or members to approve the dissolution shall satisfy the requirements 
of section 412:3-604; and 

 (5) Any financial institution whose capital is impaired or in danger of becoming 
impaired, and any institution which is insolvent or in danger of becoming insolvent, 
may not undergo a voluntary dissolution. 

 (b) Subject to the approval of the commissioner, a solvent credit union whose capital is 
not impaired and which has not received a notice of charges and proposed order of suspension or 
revocation pursuant to section 412:2-312 may elect to dissolve voluntarily and liquidate its affairs 
in the manner prescribed in this section: 
 (1) The board of directors shall adopt a resolution adopting a plan of liquidation and 

dissolution, recommending the voluntary dissolution of the credit union, and 
directing that the question of the dissolution be submitted to the commissioner for 
approval and, if approved, requesting that the liquidation question be submitted to 
the members.  The plan of liquidation and dissolution shall include but not be 
limited to provisions for the orderly payment or assumption of the credit union’s 
deposits, shares, and other liabilities; 

 (2) Not later than ten days after the meeting of the board of directors described in 
paragraph (1), the credit union shall file an application with the commissioner 
pursuant to section 412:3-603, for approval to cease business and dissolve.  The 
application shall be accompanied by a copy of the plan of liquidation and 
dissolution certified by two executive officers of the credit union to have been duly 
adopted by the board and shall include any other information that the commissioner 
may require.  A copy of the notice shall be delivered contemporaneously to any 
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government agency or other organization insuring member accounts thereof, in 
writing, setting forth the reasons for the proposed liquidation; 

 (3) The commissioner shall approve the application to cease business and dissolve if 
the commissioner is satisfied that the depositors, beneficiaries, and creditors will be 
adequately protected under the plan, the credit union is not insolvent or in danger 
of becoming insolvent, its capital is not impaired and is not in danger of becoming 
impaired, and no other reason exists to deny the application.  The commissioner 
may impose any restrictions and conditions as the commissioner deems appropriate; 

 (4) Upon receipt of the commissioner’s approval to cease business and dissolve and as 
soon as the board of directors decides to submit the liquidation question to the 
members, all business affairs of the credit union, including but not limited to 
payments on and withdrawals of shares, share certificates, share drafts, deposits, 
and deposit certificates, (except for the transfer of shares or deposits to loans and 
interest), the making of investments of any kind (other than short-term 
investments), and the issuing of loans, shall be suspended until the members act on 
the liquidation question.  Upon approval by the members, all business transactions 
of the credit union shall be permanently discontinued.  Transfer of deposits or 
shares to loans and interest, collection of loans and interest, and the payment of 
necessary  expenses of operation shall continue upon authorization by the board of 
directors or the liquidating agent during liquidation; 

 (5) An affirmative majority vote by the members by ballot, in person, by letter, or 
other written communication, is necessary for a credit union to enter into voluntary 
liquidation.  Whenever authorization for liquidation is to be obtained at a meeting 
of the members, notice in writing shall be given to each member, by first-class 
mail, at least ten days prior to the meeting; 

 (6) Not later than ten days after the members act on the liquidation question, the 
chairperson of the board of directors shall notify the commissioner and any 
government agency or other organization insuring member accounts, in writing, of 
the action of the members on the liquidation question; 

 (7) A liquidating credit union shall remain in existence for the purpose of discharging 
its debts, collecting its loans, distributing its assets, and any other necessary 
functions in order to conclude its business.  A liquidating credit union may sue or 
be sued for the purpose of enforcing its debts and obligations until its affairs are 
complete; 

 (8) The board of directors or the liquidating agent who may be the insurer shall use the 
assets of the credit union to pay: 

  (A) First, the expenses incidental to liquidation including any surety bonds 
required during liquidation; 

  (B) Second, any liability due to nonmembers; 
  (C) Third, the deposits and deposit certificates of the members of the credit 

union; and 
  (D) Fourth, the remaining assets shall be distributed to the members in 

proportion to the number of shares held by each member on the date 
dissolution was approved by the members; 
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 (9) When the board of directors or the liquidating agent determines that all assets of the 
credit union having a reasonable expectancy of realization have been liquidated and 
distributed as provided in this section, the board or the liquidating agent, whichever 
is applicable, shall complete a certificate of dissolution on a form prescribed by the 
commissioner.  Upon the completion of the certificate, the board or the liquidating 
agent, whichever is applicable, shall file the certificate with the commissioner for 
the complete dissolution and liquidation of the credit union; and 

 (10) Any credit union whose capital is impaired or in danger of becoming impaired, and 
any credit union that is insolvent or in danger of becoming insolvent, may not 
undergo a voluntary dissolution. 

 (c) Subject to the approval of the commissioner, a nondepository financial services 
loan company may voluntarily cease activity for which a license to operate as a financial services 
loan company is required by this chapter, in the manner prescribed as follows: 
 (1) The board of directors shall adopt a resolution approving a plan to cease activity for 

which a license to operate as a financial services loan company is required.  If 
applicable, the plan shall include but not be limited to provisions for the sale, 
exchange, or disposition of all loans or other business for which a financial services 
loan company license is required by this chapter; 

 (2) The nondepository financial services loan company shall file an application with the 
commissioner pursuant to section 412:3-603 for approval to cease activity for 
which a license to operate as a financial services loan company is required.  The 
application shall be accompanied by: 

  (A) A copy of the plan to cease activity for which a license to operate as a 
financial services loan company is required, certified by two executive 
officers of the nondepository financial services loan company, to have been 
duly adopted by the board; 

  (B) The information required in an application filed pursuant to section 
412:3-613, if applicable; and  

  (C) Any other information that the commissioner may require; 
 (3) The commissioner shall approve the application to cease activity for which a license 

to operate as a financial services loan company is required if: 
  (A) The commissioner is satisfied with the plan;  
  (B) The conditions for approval contained in section 412:3-613 have been met, 

if applicable; and  
  (C) No other reason exists to deny the application;  
  provided that the commissioner may impose any restrictions and conditions as the 

commissioner deems appropriate; and  
 (4) Upon receipt of the commissioner's approval, a nondepository financial services 

loan company that has filed a plan attesting that the company does not retain any 
loans or other business for which a financial services loan company license is 
required by this chapter, shall forthwith surrender to the commissioner all of its 
financial services loan company licenses.  A nondepository financial services loan 
company that has filed a plan that includes provisions for the sale, exchange, or 
disposition of loans or other business, upon receipt of the commissioner's approval, 
shall proceed with its plan to cease activity for which a license to operate as a 
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financial services loan company is required.  Upon completion of its plan, the 
nondepository financial services loan company shall file a written notification with 
the commissioner.  The written notification shall be accompanied by the surrender 
of all of its financial services loan company licenses. 

 (d) Nothing in this section shall preclude the commissioner at any time from appointing 
a receiver or conservator for the financial institution pursuant to this chapter, or from seeking any 
relief or sanction from the circuit court that may otherwise be permitted by law. 
 
 
 §412:3-618  Injunctions.  If it appears to the commissioner that any person has committed 
or is about to commit a violation of any provision of this part or any rule or order of the 
commissioner under this part, the commissioner may apply to the circuit court for an order 
enjoining the person from violating or continuing to violate this part or any rule or order and for 
injunctive relief as the nature of the case or the interests of the financial institution or the financial 
institution holding company or its depositors, beneficiaries, creditors or shareholders may require. 
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ARTICLE 4.  DEPOSITS IN FINANCIAL INSTITUTIONS GENERALLY 
 
 
SECTION 
 412:4-100 Law applicable 
 412:4-101 Forms of deposit 
 412:4-102 Deposit account statements 
 412:4-103 Statements presumed correct after one year; statute of limitations 
 412:4-104 Federal deposit insurance required 
 412:4-105 Accounts held in more than one name 
 412:4-106 Fiduciary accounts 
 412:4-107 Accounts of minors 
 412:4-108 No notice of incapacity 
 412:4-109 Checks drawn or transfers or withdrawals made by authorized persons 
 412:4-110 Checks drawn or transfers or withdrawals made by intoxicated persons 
 412:4-111 Accounts of deceased nonresidents 
 412:4-112 Pledging of assets 

 
 

ARTICLE 4.  DEPOSITS IN FINANCIAL INSTITUTIONS GENERALLY 
 
 §412:4-100  Law applicable.  (a) Sections 412:4-101, 412:4-102 and 412:4-104 shall 
apply to all Hawaii financial institutions which are authorized by this chapter to solicit, accept and 
hold deposits.  The remaining sections of this article shall apply to all Hawaii financial institutions 
and, to the extent permitted by federal law, to federal financial institutions which are authorized to 
solicit, accept and hold deposits in this State. 
 (b) Other provisions of the laws of this State, including, but not limited to, chapter 
490, the Uniform Commercial Code, chapter 551D, the Uniform Durable Power of Attorney Act, 
chapter 553A, Uniform Transfers to Minors Act, chapter 556, the Uniform Fiduciaries Act, 
chapter 560, the Uniform Probate Code, and any successor or similar acts shall also be applicable 
to deposits in this State.  The rights, protections, releases and discharges of financial institutions 
with respect to its depositors or third parties contained in this article and other applicable laws shall 
be cumulative. 
 
 
 §412:4-101  Forms of deposit.  (a) Except as specifically prohibited by federal law or any 
provision of this chapter, and subject to section 412:8-200 with respect to trust companies, section 
412:9-400 with respect to depository financial services loan companies, and section 412:9-500 
with respect to nondepository financial services loan companies, Hawaii financial institutions may 
open accounts and accept deposits therein of any type generally accepted by financial institutions in 
the United States. 
 (b) Hawaii financial institutions may open accounts and accept deposits therein in the 
name of one or more persons, in the person's own right or in a fiduciary or other representative 
capacity, in any form of ownership not inconsistent with the laws of this State. 
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 §412:4-102  Deposit account statements.  A Hawaii financial institution shall provide at 
least one of the holders of each deposit account with a statement in writing or by electronic means 
at least quarterly showing deposits, withdrawals, interest earned and the opening and closing 
balances of the account for the period of the statement; provided that quarterly statements need not 
be provided to any holders of passbooks or certificates of deposit or time deposit accounts, 
whether or not matured. 
 
 
 §412:4-103  Statements presumed correct after one year; statute of limitations.  (a) 
Any statement of account rendered by a financial institution to the account holder, and in the case 
of a multi-party account to any one holder, shall be conclusively presumed to be correct after one 
year from the date of its first rendition, and unless the holder has objected to such statement within 
such period, the account shall be deemed finally adjusted and settled. 
 (b) Any legal action to correct the account not brought within one year shall be barred; 
provided, however, that the period for commencement of any legal action shall be extended for 
any length of time that the financial institution has been given notice by the account holder of any 
alleged error within said one-year period and the financial institution has not denied the account 
holder's objection to the correctness of the statement. 
 (c) A statement of account shall be deemed to have been rendered when the financial 
institution has made a notation in the account holder's passbook, or has provided either a deposit 
account statement showing the balance of the account and the transactions since the last statement, 
or a written notice reasonably calculated to apprise the holder of such transactions and balance. 
 (d) The account holder of an account has a duty to exercise reasonable care and 
diligence in examining any statement rendered by the financial institution, if any, and nothing in 
this section relieves the holder of such duty or from the consequences of neglecting such duty. 
 
 
 §412:4-104  Federal deposit insurance required.  No bank, savings bank, savings and 
loan association and depository financial services loan company which is a Hawaii financial 
institution shall accept deposits unless such deposits are insured to the extent allowed by the 
Federal Deposit Insurance Corporation or a successor agency.  No credit union which is a Hawaii 
financial institution shall accept deposits or issue shares unless such deposits or shares are insured 
to the extent allowed by the National Credit Union Administration or a successor agency. 
 
 
 §412:4-105  Accounts held in more than one name.  Any deposit account held in the 
names of two or more persons may be paid, on request and according to its terms, to any one or 
more of the persons.  A financial institution shall not be required to inquire as to the source of 
funds received for deposit to an account in the name of more than one person, or to inquire as to 
the proposed application of any sum paid from the account.  Unless the terms of the deposit 
account clearly require the signature of more than one person for payment, transfer or withdrawal: 
 (1) Payment, transfer or withdrawal of funds therefrom by or on the order of any of 

the persons shall release and discharge the financial institution from any liability for 
the paid, transferred or withdrawn funds with respect to all of the persons, and no 
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action at law or equity may be maintained against the financial institution for 
payment, transfer or withdrawal made in accordance with this section; and 

 (2) If the account is pledged, but not all the owners of the account sign the pledge, the 
pledge shall nevertheless be valid as to all funds in the account, and the pledge shall 
not operate to sever or terminate the form of multiple ownership of the account. 

 
 
 §412:4-106  Fiduciary accounts.  A financial institution may open accounts and accept 
deposits therein in the name of a person as a trustee, personal representative, guardian, 
conservator, agent, custodian or other fiduciary for one or more other persons.  Such accounts 
shall be subject to the following treatment: 
 (1) If a financial institution has not received written notice and is not on actual notice 

that a fiduciary named on a deposit account has been removed, resigned, died or 
adjudicated an incapacitated person by a court of competent jurisdiction under 
applicable law, it may make payments or allow transfers or withdrawals from the 
account to or on the order of the fiduciary in accordance with the provisions of its 
contract with the account holder; 

 (2) Any fiduciary who withdraws funds from a fiduciary account and whose name 
appears as a fiduciary on such account shall be presumed by the financial institution 
to be acting within the scope of any authority granted or belonging to the fiduciary. 
 A payment, transfer or withdrawal from the account made by or on the order of 
the fiduciary payable to or for the benefit or account of the fiduciary or credited to 
the personal account of the fiduciary shall not be sufficient in the absence of actual 
knowledge on the part of the financial institution to charge it with a duty of inquiry 
or notice of any infirmity or defect in the right or title of the fiduciary to the funds 
paid, transferred or withdrawn; 

 (3) If a financial institution pays funds or allows the transfer or withdrawal of funds 
from a fiduciary account according to the provisions of this section or other 
applicable law of this State, such payment, withdrawal or transfer shall operate to 
release and discharge the financial institution of any further liability to any person 
with respect to the funds so paid, transferred or withdrawn, and no action at law or 
equity may be maintained against the financial institution for payment, transfer or 
withdrawal made in accordance with this section; 

 (4) A financial institution which pays or allows any transfer or withdrawal from a 
fiduciary account pursuant to this section shall not be liable for any estate taxes that 
may be due with respect to said account; 

 (5) Notwithstanding the foregoing, trust accounts established by the financial institution 
meeting the definition of "trust account" in section 560:6-101 shall be subject to the 
treatment provided in article VI of chapter 560. 

 
 
 §412:4-107  Accounts of minors.  A financial institution may open an account and accept 
deposits therein in the name of a minor in the same manner as for an adult and the deposit shall be 
held for the exclusive right and benefit of the minor, free from the control of any other person.  
All relations between the financial institution and the minor shall be on the same basis as though 
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the minor were an adult, and any payment, transfer or withdrawal made to or on the order of the 
minor shall operate to release and discharge the financial institution for the paid, transferred or 
withdrawn funds with respect to all persons, and any pledge of the account by the minor shall be 
valid.  Provided, however, that in case any guardian, conservator or trustee is appointed for the 
minor by a court having jurisdiction, the financial institution may pay over or credit to the 
guardian, conservator or trustee the deposit and interest or dividends pertaining thereto, and such 
payment or credit shall operate to release and discharge the financial institution from further 
liability to the guardian, conservator or trustee and to the minor with respect to the funds so paid 
or credited.  No action at law or equity may be maintained against the financial institution for 
payment, transfer, withdrawal or pledge made in accordance with this section. 
 
 
 §412:4-108  No notice of incapacity.  If a financial institution has not received written 
notice and is not on actual notice that a deposit account holder has been adjudicated an 
incapacitated person by a court of competent jurisdiction under applicable law, it may make 
payments or allow transfers or withdrawals from the account to or on the order of the account 
holder in accordance with the provisions of its contract with the holder, and such payment, 
 transfer or withdrawal shall operate to release and discharge the financial institution from further 
liability to the account holder and the holder's successors in interest with respect to the funds so 
paid, transferred or withdrawn, and no action at law or equity may be maintained against the 
financial institution for payment, transfer or withdrawal in accordance with this section. 
 
 
 §412:4-109  Checks drawn or transfers or withdrawals made by authorized persons. 
Whenever a deposit account holder has authorized another person, whether as an agent, attorney-
in-fact, officer, or in any other capacity, to draw checks on or make or order transfers or 
withdrawals from the account, the financial institution, in the absence of proper written notice to 
the contrary, shall be justified in presuming that any check drawn on the account or transfer or 
withdrawal made by or on the order of the authorized person in the form or manner authorized by 
the account contract, including payments, transfers or withdrawals made to or for the account and 
benefit of the authorized person, was paid or made for a purpose authorized by the account holder 
and within the scope of the authority conferred upon the authorized person.  The death, disability 
or incapacity of the account holder does not revoke or terminate the authority granted by the 
holder as to the financial institution if, without actual knowledge of the death, disability or 
incapacity of the holder, the financial institution acts in good faith in accordance with the 
authorization.  Any payment, transfer or withdrawal paid or allowed by the financial institution 
pursuant to this section shall release and discharge the financial institution from any liability to any 
person for the funds paid, transferred or withdrawn, and no action at law or equity may be 
maintained against the financial institution for payment, transfer or withdrawal in accordance with 
this section. 
 
 
 §412:4-110  Checks drawn or transfers or withdrawals made by intoxicated 
persons.  It shall be lawful for any financial institution to refuse to pay any check, draft, order of 
transfer or withdrawal, or order drawn upon it when the officers or employees of the financial 
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institution in good faith have reason to believe that the person signing or indorsing the instrument 
is or was so under the influence of alcohol, drugs or other intoxicating substances as to make it 
doubtful whether the person is or was at the time of signing or indorsing the instrument capable of 
intelligently transacting business; and no action at law or equity may be maintained against the 
financial institution or its officers or employees on account of any refusal pursuant to this section. 
 
 
 §412:4-111  Accounts of deceased nonresidents.  A deposit held in a financial institution 
in the name of a person who dies while domiciled in another state, the District of Columbia and 
any territory or possession of the United States, leaving an estate in this State which exceeds 
$5,000 in net value, may be paid to the executor, administrator or other personal representative of 
the decedent appointed by a court of competent jurisdiction therein.  Upon presentation of letters 
of administration or other documentation purporting to establish the appointment under the law of 
the decedent's domicile, the financial institution may make the payment without requiring the filing 
of ancillary proceedings in this State.  Upon such payment, the financial institution shall be 
released and discharged of any further liability to any person with respect to the funds so paid, and 
no action at law or equity may be maintained against the financial institution for payment made in 
accordance with this section. 
 
 
 §412:4-112  Pledging of assets.  (a) No financial institution shall give a preference to any 
depositor by pledging the assets of the financial institution, except as otherwise authorized by this 
chapter; provided that any financial institution may for any purpose borrow money and pledge or 
hypothecate its assets as collateral security therefor. 
 (b) A financial institution may pledge its assets to secure deposits or borrowing of 
public funds.  For purposes of this section, "public funds" means funds belonging: 
 (1) To the State, if credited to the State or to the official credit of the director of 

finance; 
 (2) To any county within the State, if credited to such county or to the official credit of 

the treasurer or similar fiscal officer of the county; 
 (3) To the government of any state or foreign country, or any territory or possession 

thereof, or any of its political subdivisions, instrumentalities or municipalities, in 
which the pledging financial institution has a branch office, if credited to such 
government or to the official credit of the treasurer or similar fiscal officer thereof; 

 (4) To the United States, if credited in such manner and under such rules and 
regulations as may be prescribed by the United States government.   

Once the financial institution has complied with all conditions necessary for the return of any 
assets it has pledged to secure the deposit or borrowing of the public funds, the government 
official in possession of such assets shall promptly return the same to the financial institution.  If 
such assets are not so returned, the financial institution shall have its appropriate remedies at law 
and in equity, including, in the case of the State or any county of the State, the remedies under 
chapter 38; provided, that nothing in this subsection shall permit the avoidance of any 
requirements or liabilities imposed on the State or any county under chapter 38. 
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ARTICLE 5.  BANKS 
 

PART I.  GENERAL PROVISIONS 
 
SECTION 
 412:5-100 Definition 
 412:5-101 Necessity for bank charter 
 
 

PART II.  POWERS OF BANKS 
 
 412:5-200 General powers 
 412:5-201 Powers granted under federal law 
 412:5-202 Membership in federal banks 
 412:5-203 Operating subsidiaries 
 412:5-204 Acceptances of drafts and bills of exchange 
 412:5-205 Authority to engage in trust business 
 412:5-205.5 Insurance and annuities powers 
 412:5-205.6 Requirements of banks engaging in insurance activities 
 412:5-205.7 Securities powers 
 412:5-206 International banking facilities 
 
 

PART III.  LOANS AND INVESTMENTS 
 
 412:5-300 Applicability of part 
 412:5-301 General requirements for loans 
 412:5-302 Limitations on loans and extensions of credit to one borrower 
 412:5-303 Loans to executive officers, directors, principal shareholders and affiliates 
 412:5-304 General requirement for investments 
 412:5-305 Permitted investments 
 412:5-306 Deposits made by banks 
 
 

PART IV.  INTRA-PACIFIC BANKS 
 
 412:5-400 Definitions 
 412:5-401 Required approval 
 412:5-402 Procedure to obtain approval 
 412:5-403 Examination and regulation 
 412:5-404 Termination of authority of intra-Pacific bank 
 412:5-405 Termination of authority of intra-Pacific bank holding company 
 412:5-406 Paid-in capital and surplus 
 412:5-407 Same powers and duties as banks 
 
 

 93 



ARTICLE 5.  BANKS 
 

PART I.  GENERAL PROVISIONS 
 
 §412:5-100  Definition.  In this article the term "bank" means a corporation which has 
authority to operate as a bank under this chapter. 
 
 
 §412:5-101  Necessity for bank charter.  Except as expressly permitted by federal law or 
this chapter, no person shall engage in any activity for which a charter to operate as a bank is 
required by this chapter, including without limitation the solicitation, acceptance, and holding of 
deposits in the State, the use of the term "bank", or the exercise of such other powers or privileges 
restricted to banks under applicable law unless it is a corporation incorporated in this State and has 
such a charter. 
 
 

PART II.  POWERS OF BANKS 
 
 §412:5-200  General powers.  (a) Except as expressly prohibited or limited by this 
chapter, a bank shall have the power to solicit, accept and hold deposits, engage in other activities 
which are usual or incidental to the business of banking, and shall have all rights, powers and 
privileges of a corporation organized under the laws of this State including but not limited to the 
power to: 
 (1) Make loans and extensions of credit of any kind, whether unsecured or secured by 

real or personal property of any kind or description; 
 (2) Borrow money from any source within or without the State; 
 (3) Issue, confirm and advise letters of credit, or otherwise enter into letter of credit 

transactions; 
 (4) Enter into repurchase agreements; 
 (5) Accept drafts or bills of exchange and buy and sell bullion and foreign currency; 

and 
 (6) Make investments as permitted under this article. 
 (b) Except as otherwise expressly authorized by this chapter or by the commissioner 
under section 412:5-201, a bank shall not: 
 (1) Employ its funds, directly or indirectly, in trade or commerce, by buying or selling 

ordinary goods, chattels, wares, and merchandise, or by owning or operating 
industrial or manufacturing plants of any kind; 

 (2) Own or control the capital stock of any other corporation; 
 (3) Make loans and extensions of credit secured by its own capital stock, except in 

cases where the taking of the security is necessary to prevent loss upon an 
indebtedness previously contracted in good faith; 

 (4) Make loans and extensions of credit secured by the capital stock of another bank, if 
by making the loan the total capital stock of the other bank held by the lending 
bank as collateral would exceed in the aggregate fifty per cent of the capital stock 
of the other bank; or 
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 (5) Engage in any business for which a real estate broker's license is required. 
 
 
 §412:5-201  Powers granted under federal law.  (a) In this section "federal power" 
means any activity, right, privilege, or immunity granted to a national banking association under 
any federal statute, rule, regulation, interpretation or court decision. 
 (b) Any bank desiring to acquire any federal power, shall file an application with the 
commissioner.  The application shall indicate the applicable federal statute, rule, regulation, 
interpretation or court decision, the extent of the federal power desired, the reasons for the 
application, and any other information requested by the commissioner.  The commissioner may by 
rule prescribe the form of application and application filing fees. 
 (c) If the commissioner is satisfied that the power should be granted, the commissioner 
shall issue a written approval of the application, subject to such terms and conditions as the 
commissioner deems appropriate.  Other banks may file an application if they desire the same 
federal power, but approval of any application need not be granted.  Any federal power granted 
pursuant to this section is in addition to, and not in limitation of, any other provision of this 
chapter, and the federal power may be exercised notwithstanding any other provision in this 
chapter. 
 (d) If any federal power is terminated or modified, the commissioner may terminate or 
make a similar modification to any corresponding power granted under this section. 
 (e) The commissioner may suspend or revoke any federal power granted under this 
section or under previous law if the commissioner finds: 
 (1) That the bank has violated any conditions imposed in connection with the grant of 

power; or 
 (2) The bank has not begun to exercise such power within one year of the date it was 

granted. 
 (f) The commissioner shall retain jurisdiction over the enforcement of any power 
granted under this section or under previous law.  Any action under subsections (d) or (e) shall be 
taken only after the commissioner has given the bank notice of the proposed action and an 
opportunity to be heard. 
 
 
 §412:5-202  Membership in federal banks.  Any bank may become a member of a 
federal reserve bank organized under authority of the Federal Reserve Act or of a federal home 
loan bank organized under the Federal Home Loan Bank Act, or any successor or similar system 
of federal banks established by Congress, and may purchase and hold the shares of such federal 
bank.  The bank may have and exercise all powers not in conflict with the laws of this State 
incident to such membership; provided, however that notwithstanding such membership the bank 
and its directors, officers, and shareholders shall continue to be subject to all liabilities and duties 
imposed upon them by any law of this State. 
 
 
 §412:5-203  Operating subsidiaries.  (a) "Operating subsidiary" means a corporation 
other than a corporation referred to in section 412:5-305(g)(2) to (8) of which more than eighty 
per cent of the voting securities is held by a bank. 
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 (b) An operating subsidiary may engage in activities that are authorized for a bank or 
that are usual or incidental to the business of a bank. 
 (c) No bank may acquire, establish, or hold the voting securities of an operating 
subsidiary without the commissioner's prior written approval; provided that such approval shall 
not be required so long as the bank's aggregate net contributions to the capital of the operating 
subsidiary remain less than ten per cent of the bank's capital and surplus; provided further that the 
bank shall comply with the notification requirements of subsection (f).  Unless otherwise provided 
by law or rule, all provisions of this chapter applicable to the operations of the parent bank shall 
apply to the operations of its operating subsidiary.  Unless otherwise provided by law or rule, 
pertinent accounts of the parent bank and its operating subsidiaries shall be consolidated for the 
purpose of applying applicable statutory limitations such as contained in section 412:5-302. 
 (d) The bank shall file an application with the commissioner in a form approved by the 
commissioner.  The application shall be accompanied by a fee the amount of which shall be 
prescribed by rule.  The application shall contain the following information concerning the 
proposed operating subsidiary: 
 (1) The name and date for commencement of operations; 
 (2) The specific location; 
 (3) The activities and nature of business; 
 (4) The ownership, amount, and nature of the investment; and 
 (5) Any other information that the commissioner may require. 
 (e) If after appropriate examination and investigation, the commissioner is satisfied that 
the acquisition, establishment, or holding the voting securities of the operating subsidiary will 
comply with this section, the commissioner shall approve the application in writing, with 
conditions as the commissioner may deem appropriate. 
 (f) The bank shall notify the commissioner in writing within five days of acquiring or 
establishing an operating subsidiary or performing new activities in the operating subsidiary. 
The notification shall provide the information specified in subsection (d). 
 (g) The accounts of each operating subsidiary of a bank shall be maintained 
independently of the accounts of all of the bank's other operating subsidiaries, and independently 
of the accounts of the bank itself.  At least at the end of every quarter of its fiscal year the bank 
shall consolidate or recognize its proportionate share of the profit and loss from each operating 
subsidiary. 
 (h) The bank shall notify the commissioner in writing within five days of closing an 
operating subsidiary.  The notification shall provide the date of closing, the reasons for the 
closure, and the means by which the assets and liabilities of the operating subsidiary were 
disposed. 
 
 
 §412:5-204  Acceptances of drafts and bills of exchange.  (a) A bank may accept drafts 
or bills of exchange drawn upon it without limitation in the character of acceptances it may make 
in financing credit transactions; provided that a bank's own eligible acceptances described in 
subsection (b) are subject to the limitations contained in this section in lieu of the separate and 
distinct limitations contained in section 412:5-302. 
 (b) A bank may accept the following as eligible acceptances: 
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 (1) Drafts or bills of exchange drawn upon it having not more than six months sight to 
run, exclusive of days of grace, and which arise out of transactions involving the 
import or export of goods, transactions involving the domestic shipment of goods 
or transactions which are secured at the time of acceptance by a warehouse receipt 
or other document conveying or securing title covering readily marketable staples; 

 (2) Drafts or bills of exchange drawn upon it having not more than three months sight 
to run, exclusive of days of grace, drawn by banks in foreign countries for the 
purpose of furnishing dollar exchange, as required by the usage of trade in the 
respective countries.  Provided that the drafts or bills of exchange shall be drawn 
under regulations prescribed by the Federal Reserve Board; and 

 (3) Drafts and bills of exchange in addition to those described in this section, which are 
of the kind described by section 13 of the Federal Reserve Act, and which may be 
eligible for discount under regulations prescribed from time to time by the Federal 
Reserve Board. 

 (c) No bank shall accept eligible drafts or bills of exchange, whether in a foreign or 
domestic transaction, for any one person, in an amount at any one time exceeding in the aggregate 
twenty per cent of its capital and surplus. 
 (d) No bank shall accept drafts or bills of exchange in an amount exceeding at any time 
in the aggregate one hundred and fifty per cent of its capital and surplus; provided that the 
commissioner may authorize a bank to accept drafts or bills of exchange in an amount not 
exceeding at any time in the aggregate two hundred per cent of its capital and surplus. 
 (e) With respect to a bank which issues an eligible acceptance, the limitations 
contained in this section shall not apply to that portion of the eligible acceptance sold under a 
participation agreement to another financial institution or to a discounted eligible acceptance that is 
no longer held by the bank. 
 (f) None of the limitations or restrictions in this section shall apply to drafts or bills of 
exchange secured by bonds or other securities issued by the United States government, by the 
State or by a municipality thereof, if the market value of the bonds or other securities exceeds at 
the time of acceptance by five per cent the amount of the drafts or bills of exchange. 
 (g) The purchase or discount of banker's acceptances issued by other banks which are 
of the kind described in section 13 of the Federal Reserve Act, or which are eligible for discount 
under regulations prescribed from time to time by the Federal Reserve Board, shall not be subject 
to any limitation based on capital and surplus. 
 
 
 §412:5-205  Authority to engage in trust business.  (a) A bank may not engage in any 
activity requiring a charter as a trust company under article 8 of this chapter, including without 
limitation serving as trustee, personal representative, registrar or transfer agent for stocks and 
bonds, guardian, agent, assignee, or receiver, or in any other fiduciary capacity, unless it has 
received the approval of the commissioner under this section.  If approved, the trust business may 
be conducted through a subsidiary, division or department of the bank. 
 (b) The bank shall file an application for such approval with the commissioner on a 
form prescribed by the commissioner, together with an application fee of $5,000, or such greater 
amount as the commissioner shall establish, no part of which shall be refundable.  The application 
shall contain the following information: 
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 (1) Appropriate board resolutions authorizing the establishment of a trust company, 
division or department; 

 (2) Employment history, education, management experience, and other biographical 
information for all executive officers, trust officers, and managers of the trust 
company, division or department; 

 (3) Proposed policies concerning common trust funds, overdrafts, disaster recovery 
plans, dividends, management of assets and liabilities, conflicts of interest, 
investments, and fee schedules.  The commissioner may consider any existing bank 
policies that will be adapted and utilized for its trust business; 

 (4) A business plan and financial projections regarding profitability of the proposed 
trust business; 

 (5) Evidence that the bank has or will have the financial ability, responsibility, and 
experience to engage in the trust business; and 

 (6) Any other information which the commissioner may require. 
 (c) If the proposed trust business will be conducted in a subsidiary of a bank, the 
application shall contain the following additional information: 
 (1) The name of the subsidiary, the location of its principal office, and any lease 

agreements for such principal office; 
 (2) Employment history, education, management experience, and other biographical 

information for all directors of the subsidiary; and 
 (3) A proposed capital plan. 
 (d) A bank engaging in the trust business shall establish and maintain the same amount 
of capital and surplus required of a trust company under article 3, in addition to any capital and 
surplus required to engage in the business of a bank under this article.  A bank engaging in the 
trust business shall also maintain the reserves required of a trust company under section 412:8-
202. 
 (e) The commissioner's decision shall be in the form of a written order, and if 
approved, may contain such conditions and restrictions as may be in the public interest.  The 
application shall be approved only if the commissioner is satisfied that the proposed trust business 
will not jeopardize the safety and soundness of the bank; that the applicant has sufficient capital, 
surplus, and cash reserves; that the proposed management of the trust business is financially 
responsible, honest, and qualified; and that the trust business will be carried on in a safe and sound 
manner.  If the commissioner grants approval to a bank to carry on its trust business through a 
subsidiary, the commissioner shall issue a trust charter to such subsidiary. 
 (f) Any bank which is authorized to engage in the trust business through a division or 
department of the bank shall maintain books, records, and accounts for its trust business that are 
separate from its banking business. 
 (g) A bank which is authorized to engage in the trust business through a subsidiary 
shall not be considered a trust holding company under this chapter. 
 (h) Any bank authorized to engage in the trust business under this section with respect 
to such trust business shall also be subject to all the provisions applicable to trust companies under 
article 8; provided that if there is any conflict between the provisions of article 8 and this article 
with respect to the operation of a trust business, the provisions of article 8 shall control with 
respect to such trust business. 
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 §412:5-205.5  Insurance and annuities powers.  (a) With the prior written approval of 
the commissioner, and subject to the limitations set forth in this section and section 412:5-205.6 
and to any conditions the commissioner may impose, any bank organized under the laws of the 
State, at the discretion of its board of directors, may transact a business of insurance, including but 
not limited to making contracts of insurance and selling insurance as a producer, selling insurance 
through an independent insurance producer or a producer under contract, selling annuities, and 
engaging in any related or incidental activities, within the State; provided that any insurance 
activities conducted pursuant to the authority conferred in this subsection shall be governed by and 
comply with chapter 431 and any insurance administrative rules adopted under chapter 431.  
Administration of chapter 431 and any insurance administrative rules shall be vested with the 
insurance commissioner. 
 (b) With the prior written approval of the commissioner, and subject to the limitations 
set forth in this section and section 412:5-205.6 and to any conditions the commissioner may 
impose, any bank organized under the laws of the State, at the discretion of its board of directors, 
may transact a business of insurance, including but not limited to the making of contracts of 
insurance and the sale of insurance as a producer, selling insurance through an independent 
insurance producer or a producer under contract, selling annuities, and engaging in any related or 
incidental activities, in any places outside this State, including any other states of the United States, 
dependencies or insular possessions of the United States, or any foreign countries; provided that 
any insurance activities conducted in this State pursuant to the authority conferred in this 
subsection shall be governed by and comply with chapter 431 and any insurance administrative 
rules adopted under chapter 431; provided further that any insurance activities conducted outside 
the State pursuant to the authority in this subsection shall be governed by and comply with the laws 
and administrative rules of the state, dependency, insular possession, or foreign country applicable 
to the conduct of insurance activities within that jurisdiction. 
 (c) The bank shall file an application for approval with the commissioner in a form 
prescribed by the commissioner.  The application shall be accompanied by a fee the amount of 
which shall be prescribed by rule.  The application shall contain: 
 (1) A description of the activities to be conducted; 
 (2) The experience and qualifications of the proposed managers; 
 (3) The specific location where the activities will be conducted; and 
 (4) Any other information that the commissioner may require. 
If the bank proposes to engage in the business of insurance through a subsidiary or affiliate, then 
the application shall also contain information regarding the experience and qualifications of the 
proposed executive officers and directors of the subsidiary or affiliate and the ownership, amount, 
and nature of the bank's investment in and advances to the subsidiary or affiliate.  Upon being 
satisfied that the application is complete, that the conduct of the insurance business will not affect 
the safety or soundness of the bank or harm the public interest, and that the bank and its subsidiary 
or affiliate, if applicable, have sufficient experience, qualifications, and financial capability to 
engage in the activities authorized by this section, the commissioner shall approve the application. 
 The commissioner may impose any terms and conditions which the commissioner considers 
necessary to protect the bank, the customers of the bank, and the public interest. 
 (d) Upon receipt of the commissioner's approval under this section, the bank or its 
subsidiary or affiliate shall obtain any necessary approvals from the insurance commissioner 
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required under chapter 431 and any insurance administrative rules adopted under chapter 431, or 
the applicable insurance and banking laws of any jurisdiction other than this State in which the 
bank will be conducting its insurance and annuity activities. 
 (e) The provisions of this section are in addition to, and not a limitation of, any other 
provision in this chapter.  The powers granted by this section may be exercised notwithstanding 
any other provision of this chapter.  Furthermore, the commissioner may adopt rules governing 
the exercise of powers granted by this section as the commissioner finds necessary to avoid 
unsound banking practices, to ensure the safety and soundness of the bank, and to protect the 
public interest. 
 
 
 §412:5-205.6  Requirements of banks engaging in insurance activities. (a) Pursuant to 
section 412:5-205.5 a bank may engage in insurance underwriting if the following requirements 
are met: 
 (1) The insurance underwriting activities shall be conducted in a separately capitalized 

subsidiary of the bank or affiliate of its bank holding company; 
 (2) A bank or the bank holding company that controls an insurance underwriting 

subsidiary shall be subject to article 11, chapter 431, relating to insurance company 
holding systems; 

 (3) The name of the insurance underwriting subsidiary or affiliate and any assumed 
business name used by it shall not be identical to that of the bank; 

 (4) The logo of the insurance underwriting subsidiary or affiliate shall not be identical 
to that of the bank; and 

 (5) In no event shall any liabilities or losses associated with the banking activities of the 
bank be recoverable through the Hawaii insurance guaranty association, the Hawaii 
life and disability insurance guaranty association, or the insurance guaranty fund of 
another state. 

 (b) Pursuant to section 412:5-205.5, a bank may engage in insurance sales through 
an independent insurance producer or a producer under contract.  In addition, a bank may 
engage in insurance sales pursuant to section 412:5-205.5, either directly in any department or 
division of the bank or through a subsidiary or affiliate of the bank, subject to chapter 431. 
 (c) Upon receipt of the commissioner's approval under section 412:5-205.5, the bank 
or its subsidiary or affiliate shall obtain any necessary approvals from the insurance commissioner 
required under chapter 431 and any insurance administrative rules adopted under chapter 431 or 
the applicable insurance and banking laws of any jurisdiction other than this State in which the 
bank will be conducting its insurance and annuity activities. 
 
 
 §412:5-205.7  Securities powers.  (a) With the prior written approval of the 
commissioner, and subject to the limitations set forth in this section and to any conditions the 
commissioner may impose, any bank organized under the laws of the State, at the discretion of its 
board of directors, either directly in any department or division of the bank or through a subsidiary 
or affiliate of the bank, may engage in the following securities activities and in any related or 
incidental activity, within the State: 
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 (1) Sale or purchase of any security on the order of and for the account of customers, 
either alone or in conjunction with the rendering of investment advice to customers, 
through the operations, respectively, of a discount or full service brokerage; 

 (2) Organization, sponsorship, operation, control, and distribution of one or more 
investment companies, as defined in section 3 of the Investment Company Act of 
1940 (15 U.S.C. 80a-3) or in the laws of the jurisdiction in which the investment 
company operates; 

 (3) Provision of portfolio advice to customers; 
 (4) Provision of investment and financial advice to government agencies; and  
 (5) Service as dealer-manager or financial advisor to corporations, partnerships, or 

other persons, including but not limited to, the provision of valuation advice and 
opinions with respect to sales or purchases of assets, corporate restructurings, 
issuances of securities, mergers, and other acquisitions. 

 The exercise of authority conferred in this subsection shall be governed by and comply 
with chapter 485A and any securities administrative rules adopted under chapter 485A. 
Administration of chapter [485A] and any securities administrative rules shall be vested with the 
commissioner of securities. 
 (b) With the prior written approval of the commissioner, and subject to the limitations 
set forth in this section and to any conditions the commissioner may impose, any bank organized 
under the laws of the State, at the discretion of its board of directors, either directly in any 
department or division of the bank or through a subsidiary or affiliate thereof, may engage in the 
following securities activities and in any related or incidental activities, in any place outside this 
State, including any other state of the United States, dependencies or insular possession of the 
United States, or any foreign countries: 
 (1) Sale or purchase of any security, as defined under applicable law, on the order of 

and for the account of customers, either alone or in conjunction with the rendering 
of investment advice to customers, through the operations, respectively, of a 
discount or full service brokerage; 

 (2) Organization, sponsorship, operation, control, and distribution of one or more 
investment companies, as defined in section 3 of the Investment Company Act of 
1940 (15 U.S.C. 80a-3) or as otherwise defined under applicable law; 

 (3) Provision of portfolio advice to customers; 
 (4) Provision of investment and financial advice to government agencies; and  
 (5) Service as dealer-manager or financial advisor to corporations, partnerships, or 

other persons, including but not limited to, the provision of valuation advice and 
opinions with respect to sales or purchases of assets, corporate restructurings, 
issuances of securities, mergers, and other acquisitions. 

 The exercise of authority conferred in this subsection shall be governed by and comply 
with chapter 485A and any securities rules adopted under chapter 485A or the laws and 
administrative rules of the state, dependency, insular possession, or foreign country applicable to 
the conduct of such securities activities within that jurisdiction. 
 (c) The bank shall file an application for approval with the commissioner in a form 
prescribed by the commissioner.  The application shall be accompanied by a fee the amount of 
which shall be prescribed by rule.  The application shall contain: 
 (1) A description of the activities to be conducted; 
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 (2) The experience and qualifications of the proposed managers; 
 (3) The specific location where the activities will be conducted; and 
 (4) Any other information that the commissioner may require. 
If the bank proposes to engage in securities activities through a subsidiary or affiliate, then the 
application shall also contain information regarding the experience and qualifications of the 
proposed executive officers and directors of the subsidiary or affiliate and the ownership, amount, 
and nature of the bank's investment in and advances to the subsidiary or affiliate.  Upon being 
satisfied that the application is complete, that the conduct of the securities activities will not affect 
the safety or soundness of the bank or harm the public interest, and that the bank and its subsidiary 
or affiliate, if applicable, have sufficient experience, qualifications, and financial capability to 
engage in the activities authorized by this section, the commissioner shall approve the application. 
 The commissioner may impose any terms and conditions which the commissioner considers 
necessary to protect the bank, the customers of the bank, and the public interest. 
 (d) Upon receipt of the commissioner's approval under this section, the bank or its 
subsidiary or affiliate shall obtain any necessary approvals required under chapter 485A and any 
securities administrative rules adopted under chapter 485A, or the applicable securities and 
banking laws of the jurisdiction in which it will be conducting its securities activities. 
 (e) The provisions of this section are in addition to and not in limitation of any other 
provision of this chapter.  The powers granted by this section may be exercised notwithstanding 
any other provision of this chapter.  Furthermore, the commissioner may adopt rules governing 
the exercise of powers granted by this section as the commissioner finds necessary to avoid 
unsound banking practices, to ensure the safety and soundness of the bank, and to protect the 
public interest. 
 
 
 §412:5-206  International banking facilities.  A bank may without prior approval of the 
commissioner establish an international banking facility anywhere in this State.  An international 
banking facility is a set of international banking accounts under Regulation D of the Federal 
Reserve Board (12 C.F.R.  Part 204).  At least fourteen days prior to the establishment of an 
international banking facility any bank intending to do so shall furnish the commissioner with a 
copy of the statement of intention required under Regulation D.  Every bank maintaining an 
international banking facility shall furnish the commissioner with a copy of each quarterly report 
required under Regulation D. 
 
 

PART III.  LOANS AND INVESTMENTS 
 
 §412:5-300  Applicability of part.  This part sets forth the requirements and restrictions 
for lending and investments by all banks.  A bank may make loans and extensions of credit and 
may invest its assets as may be permitted by this part and as may be provided elsewhere in this 
article. 
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 §412:5-301  General requirements for loans.  A bank shall make loans and extensions of 
credit that are consistent with prudent banking practices and in compliance with all applicable 
federal and state law. 
 
 
 §412:5-302  Limitations on loans and extensions of credit to one borrower.  (a) No 
bank shall permit a person to become indebted or liable to it, either directly or indirectly on loans 
and extensions of credit, in a total amount outstanding at any one time in excess of twenty per cent 
of the capital and surplus of the bank. 
 (b) This section applies to all loans and extensions of credit made by a bank and its 
subsidiaries.  It does not apply to loans and extensions of credit made by a bank or its subsidiaries 
to its affiliates or subsidiaries. 
 (c) The limitations set forth in this section shall not apply to: 
 (1) A bank's eligible acceptances as described in section 412:5-204(b); 
 (2) A bank's purchase or discount of another bank's acceptances of the kinds described 

in section 13 of the Federal Reserve Act; 
 (3) A bank's deposits with a Federal Reserve Bank, Federal Home Loan Bank or 

another depository institution made in compliance with this chapter; 
 (4) A bank's sale of federal funds to another depository institution with a maturity of 

one business day or under a continuing contract; 
 (5) Loans and extensions of credit secured by the interest-bearing obligations of the 

United States or those for which the faith and credit of the United States are 
distinctly pledged to provide for the payment of the principal and interest thereof or 
of the State or any county or municipal or political subdivision of this State, issued 
in compliance with the laws of this State, where the market value of the security 
shall be at any time not less than one hundred five per cent of the face amount of 
the loans and extensions of credit; 

 (6) Loans and extensions of credit to the extent secured by a pledge or security interest 
in a deposit account in the lending bank; and 

 (7) Loans and extensions of credit arising from the discount of negotiable or 
nonnegotiable credit sales contracts which carry a partial recourse endorsement or 
limited guarantee by the person transferring the credit sales contracts, if the bank's 
respective file or the knowledge of its officers of the financial condition of each 
maker of such credit sales contract is reasonably adequate, and an officer of the 
bank certifies in writing that the bank is relying primarily upon the responsibility of 
each maker for payment of such credit sales contract and not upon any partial 
recourse endorsement or limited guarantee by the transferor.  Under these 
circumstances, such credit sales contract will be considered a loan and extension of 
credit to the maker of the credit sales contract rather than the seller of the credit 
sales contract. 

 (d) In computing the total loans and extensions of credit made by a bank to any person, 
all loans and extensions of credit by the bank to the person and to any partnership, joint venture or 
unincorporated association of which the person is a partner or a member shall be included unless 
the person is a limited partner, but not a general partner, in a limited partnership, or unless the 
person is a partner in a limited or general partnership, or a member of a joint venture or 
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unincorporated association, if such partner or member, by law, by the terms of the partnership, 
joint venture or membership agreement, or by the terms of an agreement with the bank, is not to 
be held liable to the bank for the debts of the partnership, joint venture or association.  In 
computing the total loans and extensions or credit made by a bank to any firm, partnership, joint 
venture or unincorporated association, all loans and extensions of credit to its individual partners 
or members shall be included unless such individual partner is a limited partner, but not a general 
partner, in a limited partnership, or unless such individual partner or member, by law, by the 
terms of the partnership, joint venture, or membership agreement, or by the terms of an agreement 
with the bank, is not to be held liable to the bank for the debts of the partnership, joint venture or 
association. 
 (e) Alternatively, a bank may, with the prior approval of the commissioner, comply 
with the lending limits applicable to national banking associations, as and to the same extent it 
would, at the time, be so required by federal law or regulation if it were a national banking 
association.  In monitoring a bank's compliance with the national banking association lending 
limits, the commissioner shall give substantial weight to the Office of the Comptroller of the 
Currency's regulations and opinions interpreting the national banking association lending limits 
and will regard them as strong evidence of safe and sound banking practices. 
 
 
 §412:5-303  Loans to executive officers, directors, principal shareholders and 
affiliates.  No bank shall make any loan or extension of credit in violation of section 18(j) of the 
Federal Deposit Insurance Act, 12 U.S.C. §1828(j) or, if the bank is a member of the Federal 
Reserve System, in violation of sections 22(g), 22(h), 23A or 23B of the Federal Reserve Act, 12 
U.S.C. §§375a, 375b, 371c and 371c-1. 
 
 
 §412:5-304  General requirement for investments.  A bank shall make investments that 
are consistent with prudent banking practices and in compliance with all applicable federal and 
state law. 
 
 
 §412:5-305  Permitted investments.  (a) To the extent specified herein, a bank may invest 
its own assets in: 
 (1) Securities and obligations of the United States government and any agency of the 

United States government whose debt obligations are fully and explicitly guaranteed 
as to the timely payment of principal and interest by the full faith and credit of the 
United States, including without limitation Federal Reserve Banks, the Government 
National Mortgage Association, the Veterans Administration, the Federal Housing 
Administration, the United States Department of Agriculture, the Export-Import 
Bank, the Overseas Private Investment Corporation, the Commodity Credit 
Corporation, and the Small Business Administration; 

 (2) Bonds, notes, mortgage backed securities, and other debt obligations of the Federal 
Home Loan Mortgage Corporation, the Federal National Mortgage Association, 
and the Federal Home Loan Banks; 
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 (3) Securities and obligations of United States government-sponsored agencies which 
are originally established or chartered by the United States government to serve 
public purposes specified by the Congress but whose debt obligations are not 
explicitly guaranteed by the full faith and credit of the United States, including 
without limitation Banks for Cooperatives, Federal Agricultural Mortgage 
Corporation, Federal Farm Credit Banks, Federal Intermediate Credit Banks, 
Federal Land Banks, Financing Corporation, Resolution Funding Corporation, 
Student Loan Marketing Association, Tennessee Valley Authority, the United 
States Postal Service, and securities and obligations of the Federal Home Loan 
Mortgage Corporation, the Federal National Mortgage Association, and the 
Federal Home Loan Banks that are not bonds, notes, mortgage backed securities, 
or other debt obligation of the Federal Home Loan Mortgage Corporation, the 
Federal National Mortgage Association, and the Federal Home Loan Banks; 
provided that the total amount invested in obligations of any one issuer shall not 
exceed twenty per cent of the bank's capital and surplus; and 

 (4) Securities and obligations of quasi-United States governmental institutions, 
including without limitation the International Bank for Reconstruction and 
Development (World Bank), the Inter-American Development Bank, the Asian 
Development Bank, the African Development Bank, the European Investment 
Bank, and other multilateral lending institutions or regional development 
institutions in which the United States government is a shareholder or contributing 
member; provided that the total amount invested in obligations of any one issuer 
shall not exceed twenty per cent of the bank's capital and surplus. 

 (b) A bank may invest its own assets in bonds, securities, or similar obligations issued 
by this State or any county of this State, through an appropriate agency or instrumentality. 
 (c) To the extent specified herein, a bank may invest its own assets in bonds or similar 
obligations issued by any state of the United States other than this State, the District of Columbia, 
or any territory or possession of the United States, by municipal governments of such states, 
territories or possessions or by any foreign country or political subdivision of such country; 
provided, that: 
 (1) The bond, note, or warrant has been issued in compliance with the constitution and 

laws of any such government; 
 (2) There has been no default in payment of either principal or interest on any of the 

general obligations of such government for a period of five years immediately 
preceding the date of the investment; and 

 (3) The total amount invested in such obligations of any one issuer by a bank shall not 
exceed twenty per cent of the bank's capital and surplus. 

 (d) To the extent specified herein, a bank may invest its own assets in notes, bonds, 
and other obligations of any corporation which at the time of the investment is incorporated under 
the laws of the United States or any state or territory thereof or the District of Columbia; 
provided, that the aggregate amount invested by a bank under this subsection and subsection (e) in 
any one corporation shall not exceed twenty per cent of the bank's capital and surplus. 
 (e) To the extent specified herein, a bank may invest its own assets in securities of an 
investment grade.  The term "investment grade" means notes, bonds, certificates of interest or 
participation, beneficial interests, mortgage or receivable-related securities, and other obligations 
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that are commonly understood to be of investment grade quality, including without limitation those 
securities that are rated within the four highest grades by any nationally-recognized rating service 
or unrated securities of similar quality as reasonably determined by the bank in its prudent banking 
judgment (which may be based in part upon estimates which it believes to be reliable).  Investment 
grade does not include investments which are predominantly speculative in nature.  The aggregate 
amount invested by a bank under this subsection and subsection (d) in any one company or other 
issuer shall not exceed twenty per cent of the bank's capital and surplus. 
 (f) To the extent specified herein, a bank may purchase, hold, convey, sell or lease 
real or personal property as follows: 
 (1) The real property in or on which the business of the bank is carried on, including 

its banking offices, other space in the same property to rent as a source of income; 
permanent or vacation residences or recreational facilities for its officers and 
employees; other real property necessary to the accommodation of the bank's 
business, including but not limited to parking facilities, data processing centers, and 
real property held for future banking use where the bank in good faith expects to 
utilize the property as bank premises; provided, if the bank ceases to use any real 
property and improvements thereon for one of the foregoing purposes, it shall, 
within five years thereafter, sell the real property or cease to carry it or them as an 
asset; provided further, such property shall not without the approval of the 
commissioner exceed seventy-five per cent of the bank's capital and surplus; 

 (2) Personal property used in or necessary to the accommodation of the bank's 
business, including but not limited to furniture, fixtures, equipment, vaults and 
safety deposit boxes.  The bank's investment in furniture and fixtures shall not 
without the approval of the commissioner exceed twenty-five per cent of the bank's 
capital and surplus; 

 (3) Personal property and fixtures which the bank acquires for purposes of leasing to 
third parties and such real property interests as shall be incidental thereto; 

 (4) Such real property or tangible personal property as may come into its possession as 
security for loans or in the collection of debts; or as may be purchased by or 
conveyed to the bank in satisfaction of or on account of debts previously contracted 
in the course of its business, when such property was held as security by the bank; 
and 

 (5) The seller's interest under an agreement of sale, as that term is defined in sections 
501-101.5 and 502-85, including without limitation the reversionary interest in the 
real estate and the right to income under the agreement of sale, with or without 
recourse to the seller. 

 Except as otherwise authorized in this section any tangible personal property acquired by a 
bank pursuant to subsection (f)(4) shall be disposed of as soon as practicable and shall not without 
the written consent of the commissioner be considered a part of the assets of the bank after the 
expiration of two years from the date of acquisition. 
 Except as otherwise authorized in this section any real property acquired by a bank 
pursuant to subsection (f)(4) shall be sold or exchanged for other real property by the bank within 
five years after title thereto has vested in it by purchase or otherwise, or within such further time 
as may be granted by the commissioner. 
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 Any bank acquiring any real property in any manner other than provided by this section 
shall immediately, upon receiving notice from the commissioner, charge the same to profit and 
loss, or otherwise remove the same from assets, and when any loss impairs the capital and surplus 
of the bank the impairment shall be made good in the manner provided in this chapter. 
 (g) A bank may own or control the capital stock: 
 (1) Of operating subsidiaries as set forth in this article; 
 (2) Of a corporation organized and existing for the ownership of real or personal 

property used or which the bank in good faith expects to be used in the bank's 
business; 

 (3) Of the Federal National Mortgage Association, the Student Loan Marketing 
Association, Federal Home Loan Mortgage Corporation, or of any other 
corporation organized for substantially the same purposes; provided that this 
subsection shall be deemed to authorize subscription for as well as purchase of the 
stock; 

 (4) Of small business investment companies operating under the Federal Small 
Business Investment Act of 1958; 

 (5) Of bank service corporations, subject to the Bank Service Corporation Act, 12 
U.S.C. §§1861-1862; 

 (6) Of a corporation whose stock is acquired or purchased to save a loss on a 
preexisting debt secured by such stock; provided, that the stock shall be sold within 
twelve months of the date acquired or purchased, or within such further time as 
may be granted by the commissioner; 

 (7) Of an international banking corporation established pursuant to article 5A of this 
chapter or an Edge corporation or an Agreement corporation established or 
authorized pursuant to section 25a of the Federal Reserve Act, 12 U.S.C. §631; 

 (8) Of a captive insurance company incorporated under the laws of the United States, 
or any state or territory thereof, or the District of Columbia; 

 (9) Of a company transacting a business of insurance or the sale of annuities pursuant 
to the authority conferred in section 412:5-205.5; and 

 (10) Of a company engaging in securities activities pursuant to the authority conferred in 
section 412:5-205.7. 

 (h) To the extent specified herein, a bank may invest its own assets in limited 
partnerships, limited liability partnerships, limited liability companies, or corporations formed to 
invest in residential properties that will qualify for the low income housing tax credit under section 
42 of the Internal Revenue Code of 1986, as amended, and under chapters 235 and 241; provided 
that the total amount invested by a bank under this subsection in any one limited partnership, 
limited liability partnership, limited liability company, or corporation shall not, without the prior 
approval of the Commissioner, exceed two per cent of the bank's capital and surplus and the 
aggregate amount invested under this subsection shall not, without the prior approval of the 
Commissioner, exceed five per cent of the bank's capital and surplus.  In no case shall the 
aggregate amount invested by a bank under this subsection exceed ten per cent of the bank's 
capital and surplus. 
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 §412:5-306  Deposits made by banks.  A bank may deposit any of its funds with (1) a 
federal reserve bank or a federal home loan bank in any amount, or (2) another depository 
institution, provided that the net deposits in any one depository institution does not exceed twenty-
five per cent of the bank's capital and surplus, unless otherwise permitted by federal law.  In this 
section, "net deposits in any one depository institution" means the sum of (1) balances, other than 
demand balances, due from the institution and (2) demand balances due from the institution, less 
any demand balances due to that institution if that office of the institution in which the deposit is 
made is located in the United States. 
 
 

PART IV.  INTRA-PACIFIC BANKS 
 
 §412:5-400  Definitions.  In this chapter: 
 "Intra-Pacific bank" is a depository institution or a banking company (1) engaged in the 
type of business permitted to banks chartered by this State, (2) whose home office is located in a 
reciprocal region, (3) a majority of whose deposits together with the deposits of its subsidiaries and 
affiliates are held in a reciprocal region, and (4) which is not directly or indirectly owned or 
controlled by any holding company other than an intra-Pacific bank holding company. 
 "Intra-Pacific bank holding company" is a holding company whose subsidiary banking 
companies hold a majority of the aggregate deposits in a reciprocal region. 
 "Reciprocal region" means any one of the territories or countries of Guam, American 
Samoa, the Federated States of Micronesia, the Republic of Palau, the Commonwealth of the 
Northern Mariana Islands, or the Republic of the Marshall Islands, only so long as: 
 (1) Its economy is based on the United States dollar; and 
 (2) Its laws allow a bank that is a Hawaii financial institution or its holding company to 

establish and operate a branch or acquire the assets or control of or merge with a 
bank or bank holding company in that territory or country, under terms and 
conditions which are substantially comparable to or less restrictive than the laws of 
this State concerning the commencement of operations, acquisitions, change of 
control and mergers of banks and bank holding companies. 

 
 
 §412:5-401  Required approval.  No intra-Pacific bank or intra-Pacific bank holding 
company may engage in business in this State, except in one of the following three forms: 
 (1) Branch.  An intra-Pacific bank may establish or acquire one or more branches in 

this State if it obtains the prior approval of the commissioner under this chapter to 
operate such branch or branches; 

 (2) Subsidiary of an intra-Pacific bank.  An intra-Pacific bank may establish or 
acquire, directly or indirectly, the assets of or control over or merge with a bank 
that is a Hawaii financial institution or its holding company if the intra-Pacific bank 
obtains the prior approval of the commissioner and: 

  (A) Complies with the requirements of this chapter as to mergers and 
acquisitions; and  

  (B) Obtains a charter under this chapter to engage in business as a bank; 
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 (3) Subsidiary of an intra-Pacific bank holding company.  An intra-Pacific bank 
holding company may establish or acquire, directly or indirectly, the assets of or 
control over or merge with a bank that is a [Hawaii] financial institution or acquire 
control over or merge with, its holding company if the intra-Pacific bank holding 
company obtains the prior approval of the commissioner and: 

  (A) Complies with the requirements of this chapter as to mergers and 
acquisitions; and 

  (B) Obtains a charter under this chapter to engage in business as a bank. 
 
 
 §412:5-402  Procedure to obtain approval.  (a) In order to obtain prior approval of the 
commissioner, the applicant shall file the application required by and comply with the provisions 
of article 3.  The application shall contain the following information: 
 (1) The applicant's articles of incorporation and bylaws, or other basic governing 

documents;  
 (2) A certificate from the appropriate regulatory body where its home office is located, 

indicating that the applicant is in good standing in that jurisdiction; and 
 (3) Any other information required by the commissioner. 
 (b) In approving any transaction under this part, the commissioner shall consider in 
addition to the grounds for approval contained in article 3, the following: 
 (1) The laws of the reciprocal region allow a bank that is a Hawaii financial institution 

or its holding company to establish and operate a branch or acquire the assets or 
control of or merge with a bank or bank holding company in that territory or 
country, under terms and conditions which are substantially comparable to or less 
restrictive than the laws of this State concerning the commencement of operations, 
acquisitions, change of control and mergers of banks and bank holding companies; 
and 

 (2) The applicant's controlling persons are of good moral character and sound financial 
standing, its management is competent and sufficiently experienced, it is likely to 
comply with all applicable laws, and its establishment will serve the public 
convenience and advantage. 

 (c) Where an intra-Pacific bank branch is being established, the minimum number and 
qualifications of persons serving on the board of directors of an intra-Pacific bank shall be 
established by the applicable law of its home office. 
 
 
 §412:5-403  Examination and regulation.  Every intra-Pacific bank shall be subject to 
examination and regulation by the commissioner, and shall pay fees and costs to the same extent as 
any bank chartered under the laws of this State. 
 
 
 §412:5-404  Termination of authority of intra-Pacific bank.  The authority of any intra-
Pacific bank to engage in the business of a bank in this State pursuant to this part shall 
automatically terminate at such time as it no longer meets the definition of an intra-Pacific bank 
under section 412:5-400.  In such case it shall: 
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 (1) Immediately notify the commissioner of that circumstance; 
 (2) Cease accepting deposits in this State, and cease making loans and investments in 

this State; 
 (3) Within thirty days, adopt a plan for the orderly liquidation of its assets, or its 

orderly divestiture pursuant to this chapter, and submit such plan to the 
commissioner; and 

 (4) Take such other measures and actions as shall be directed by the commissioner. 
 
 
 §412:5-405  Termination of authority of intra-Pacific bank holding company.  (a) A 
financial institution holding company ceases to be an intra-Pacific bank holding company at such 
time as it no longer meets the definition of an intra-Pacific bank holding company under section 
412:5-400. 
 (b) A financial institution holding company which loses its status as an intra-Pacific 
bank holding company shall immediately divest itself of its direct or indirect control of any 
financial institution subsidiary chartered or approved by this State.  Failure to accomplish such 
divestiture within thirty days after termination of its intra-Pacific bank holding company status 
shall be grounds for the suspension or revocation of the financial institution subsidiary's charter or 
approval. 
 
 
 §412:5-406  Paid-in capital and surplus.  Every intra-Pacific bank engaged in banking in 
this State shall at all times have paid-in capital and surplus of not less than the minimum amount 
provided by this chapter for banks which are Hawaii financial institutions. 
 
 
 §412:5-407  Same powers and duties as banks.  An intra-Pacific bank engaged in 
banking in this State shall have all powers and duties allowed by and imposed on all banks 
chartered by this State, including without limitation the authority to accept deposits, make loans, 
borrow money and make investments, and the duty to file reports with the commissioner and 
insure its deposits in this State with a federal agency.  An intra-Pacific bank shall also be subject to 
and liable for all fines and penalties provided by this chapter. 
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ARTICLE 5A.  INTERNATIONAL BANKING CORPORATIONS 
 
 

PART I.  GENERAL PROVISION 
 
 §412:5A-100  Applicability of other provisions of this chapter.  Unless otherwise 
expressly provided in this article, the entities covered by this article shall have none of the powers 
generally given to Hawaii financial institutions under this chapter.  Neither shall such entities be 
required to file any reports or give any notices except as may be expressly provided in this article. 
 
 

PART II.  APPLICATION PROCEDURES AND POWERS 
 
 §412:5A-200  Scope and definitions.  (a) As used in this chapter an "international banking 
corporation" means a corporation which has authority to operate as an international banking 
corporation under this part and has been required to use the term "international banking 
corporation," or such other term approved by the commissioner and containing the word 
"international," "foreign," "overseas," or some similar word as part of its name.  The term 
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"international banking corporation" also includes a person that was organized and operating under 
chapter 405 prior to the enactment of this chapter. 
 (b) The existence, charters, licenses, and certificates of authority of international 
banking corporations formed or existing on July 1, 1993, are not affected by the enactment of this 
chapter nor by any change made thereby in the requirements for the formation of international 
banking corporations, nor by the amendment or repeal thereby of the laws under which they were 
formed, created, chartered, licensed or certified. 
 (c) Except to the extent specifically provided in this chapter, the power and authority 
of international banking corporations existing on July 1, 1993, shall not be limited or restricted in 
any way by the enactment of this chapter nor by the amendment or repeal of the laws under which 
they were formed or created, or which granted such power and authority. 
 
 
 §412:5A-201  Application; fee; approval.  (a) No bank may establish a corporation to 
engage in foreign or international banking and other foreign or international financial activities 
unless it has filed an application with the commissioner and received approval and authority to 
establish an international banking corporation and to exercise the powers set forth in this part. 
 (b) The application shall be on a form prescribed by the commissioner and shall 
contain any information that the commissioner may require.  The application shall be accompanied 
by an application fee established by the commissioner pursuant to chapter 91. 
 (c) In granting authority to a bank to establish an international banking corporation, the 
commissioner may impose such conditions that are in the public interest, including but not limited 
to the filing of periodic reports or notices. 
 
 
 §412:5A-202  Majority ownership by bank.  A majority of the shares of the capital stock 
of every international banking corporation shall be owned by a bank that is a Hawaii financial 
institution, a national bank whose operations are principally conducted in this State, or a wholly-
owned subsidiary of either of the foregoing. 
 
 
 §412:5A-203  Paid-in capital and surplus.  Every international banking corporation shall 
at all times have paid-in capital and surplus in such amounts as shall be established for all 
international banking corporations by rule by the commissioner; provided, that: 
 (1) Paid-in capital shall at no time be less than $750,000, except that upon receiving its 

approval the international banking corporation need have only twenty-five per cent 
of the required capital paid-in, and the remainder may be paid up in installments of 
at least ten per cent of total required capital every two months thereafter; and 

 (2) The minimum required surplus shall be twenty per cent of capital and need not be 
paid in or accumulated unless and until the international banking corporation has 
declared a dividend, whereupon at least ten per cent of its net profits shall be paid 
to surplus until the required minimum surplus has been fully paid up. 
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 §412:5A-204  Prohibition of business in United States.  No international banking 
corporation shall carry on any part of its business in the United States except as shall, in the 
judgment of the commissioner, be incidental to its international or foreign business. 
 
 
 §412:5A-205  Powers and duties.  Every international banking corporation shall be 
authorized: 
 (1) To engage in banking or financial operations in any foreign country, or in a 

dependency, territory or possession of the United States, either directly or 
indirectly through the agency, ownership or control of a foreign institution; 

 (2) When required by the Secretary of the Treasury of the United States, to act as a 
fiscal agent of the United States in any foreign country, or in a dependency, 
territory or possession of the United States; 

 (3) To purchase, sell, discount, and negotiate, with or without its endorsement or 
guaranty, notes, drafts, checks, bills of exchange, acceptances, including bankers' 
acceptances, cable transfers, and other evidences of indebtedness; to purchase and 
sell, with or without its endorsement or guaranty, securities, including the 
obligations of the United States or of any state thereof, but not including shares of 
stock in any corporation except as herein provided; to accept bills or drafts drawn 
upon it subject to the limitations and restrictions which the commissioner may 
impose; to issue letters of credit; to purchase and sell coin, bullion, and exchange; 
to borrow and to lend money; to lease personal property and engage in activities 
incidental thereto; to issue debentures, bonds, and promissory notes under such 
general conditions as to security and such limitations as the commissioner may 
prescribe, but in no event having liabilities outstanding thereon at any one time 
exceeding ten times its capital and surplus; to receive deposits outside of the United 
States and to receive only such deposits in this State or in any other state of the 
United States as may be incidental to or for the purpose of carrying out transactions 
in foreign countries or dependencies, territories or possessions of the United States; 

 (4) Generally, to exercise such powers as are incidental to the powers conferred by this 
part or as may be usual, in the determination of the commissioner, in connection 
with the transaction of the business of banking or other financial operations in the 
countries, dependencies, territories or possessions in which it shall transact business 
and not inconsistent with the power specifically granted herein; 

 (5) To establish and maintain for the transaction of its business branches or agencies in 
foreign countries, and in any state of the United States, and in the dependencies, 
territories or possessions of the United States, at such place as may be approved by 
the commissioner and under such rules as the commissioner may prescribe; and 

 (6) To purchase and hold stock or other certificates of ownership in any other 
corporation organized under this article, or under the laws of the United States, or 
under the laws of any foreign country, or under the laws of any state, dependency, 
territory or possession of the United States; provided that the other corporation 
shall not engage in the general business of buying or selling goods, wares, 
merchandise, or commodities in the United States, and shall not transact any 
business in the United States except such as in the judgment of the commissioner 
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may be incidental to its international or foreign business.  Any acquisition of such 
stock or certificates of ownership by an international banking corporation shall be 
subject to the prior approval of the commissioner, who shall render a decision 
within sixty days following submission of an application; provided, however, that 
the commissioner may extend such deadline for an additional sixty days for good 
cause. 

 
 
 §412:5A-206  Acceptance of deposits and reserves.  An international banking 
corporation may only accept deposits subject to the provisions of this article.  Whenever an 
international banking corporation receives deposits in the United States, as may be authorized by 
this section, it shall carry reserves in such amounts as the commissioner may prescribe, but in no 
event less than ten per cent of its total deposits in the United States. 
 
 
 §412:5A-207  Deposit of corporate funds.  No international banking corporation shall 
deposit its funds with another financial institution except in a federal reserve bank, unless the other 
financial institution has been designated a depository by the board of directors of the international 
banking corporation. 
 
 
 §412:5A-208  Limitation on investments.  An international banking corporation may not 
invest its funds in the United States, except to the extent permitted by this part. 
 
 
 §412:5A-209  Acquisition of stock in competing corporation.  No international banking 
corporation shall purchase, own, or hold stock or certificates of ownership in any other 
international banking corporation or any Edge corporation or similar corporation organized under 
the laws of the United States or any state if the effect within the United States of such purchase, 
ownership, or holding may be substantially to lessen competition or tend to create a monopoly or 
restraint of trade. 
 
 
 §412:5A-210  Acquisition of stock to save a loss.  Nothing in this part shall prevent an 
international banking corporation from acquiring and holding stock in any corporation if the 
acquisition is necessary to prevent a loss upon a debt previously contracted in good faith; 
provided, that stock so acquired shall within twelve months from the acquisition be sold or 
disposed of at public or private sale, or within such further time as may be granted by the 
commissioner. 
 
 
 §412:5A-211  Prohibited corporate activities.  No international banking corporation shall 
directly or indirectly: 
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 (1) Engage in commerce or trade in commodities, except as specifically provided in 
this part, or control or fix, or attempt to control or fix, the price of any 
commodities; or 

 (2) Make any discount to any person for the purpose of enabling the person to pay for 
or hold shares of its stock either subscribed for or purchased by the person. 

 Any violation of this section shall subject the international banking corporation to the 
revocation of its approval, and to such penalties and administrative fines prescribed under article 2. 
 
 
 §412:5A-212  Improper discounting of loans.  No officer, director, agent or employee of 
an international banking corporation shall directly or indirectly, as an individual, purchase any 
loan or other obligation at a discount, or make any loan using a receivable as collateral, when such 
person knows that the loan or other obligation has been offered to the corporation and has been 
refused.  Any violation of this section shall subject the violator to a civil penalty equal to twice the 
amount of the consideration given for the loan. 
 
 
 §412:5A-213  Improper fixing of commodity prices.  Any director, officer, agent, or 
employee of any international banking corporation who knowingly uses or conspires to use the 
credit, funds, or power of the international banking corporation to fix or control the price of any 
commodities shall be guilty of a misdemeanor punishable pursuant to sections 706-663 and 
706-640. 
 
 
 §412:5A-214  Misrepresentation of state liability for bonds.  Any person connected in 
any capacity with an international banking corporation who represents in any way that the State is 
liable for the payment of any bond or other obligation, or the interest thereon, issued or incurred 
by any international banking corporation, or that the State is liable for any act or omission of the 
international banking corporation shall be guilty of a class C felony punishable pursuant to sections 
706-660 and 706-640. 
 
 

ARTICLE 6.  SAVINGS BANKS 
 

PART I.  GENERAL PROVISIONS 
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ARTICLE 6. SAVINGS BANKS 
 
 

PART I.  GENERAL PROVISIONS 
 
 §412:6-100  Definition.  In this article, "savings bank" means a corporation which has the 
authority to operate as a savings bank under this chapter. 
 
 
 §412:6-101  Necessity for savings bank charter.  Except as expressly permitted by 
federal law or this chapter, no person shall engage in any activity for which a charter to operate as 
a savings bank is required by this chapter, including without limitation the solicitation, acceptance, 
and holding of deposits in this State, the use of the term "savings bank," or the exercise of such 
other powers or privileges restricted to savings banks under applicable law, unless it is a 
corporation incorporated in this State and has such a savings bank charter. 
 
 

PART II.  POWERS OF SAVINGS BANKS 
 
 §412:6-200  General powers.  (a) Except as expressly prohibited or limited by this 
chapter, a savings bank shall have the power to solicit, accept and hold deposits, engage in other 
activities which are usual or incidental to the business of a savings bank, and shall have all rights, 
powers and privileges of a corporation organized under the laws of this State including but not 
limited to the power to: 
 (1) Make loans and extensions of credit of any kind, whether unsecured or secured by 

real or personal property of any kind or description; 
 (2) Borrow money from any source, within or without the State; 
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 (3) Enter into repurchase agreements; 
 (4) Buy and sell foreign currency; and 
 (5) Make investments as permitted under this article. 
 (b) Except as otherwise expressly authorized by this chapter or by the commissioner 
under section 412:6-201, a savings bank shall not: 
 (1) Employ its funds, directly or indirectly, in trade or commerce, by buying or selling 

ordinary goods, chattels, wares, and merchandise, except as an incidental operation 
or when related to another permitted activity, or by owning or operating industrial 
or manufacturing plants of any kind; 

 (2) Own or control the capital stock of any other corporation after July 1, 1994; 
 (3) Deal in gold bullion, except a savings bank may buy and sell gold coins minted by 

the United States Treasury; or 
 (4) Engage in any business for which a real estate broker's license is required, in any 

business for which an insurance producer license is required, or in any business of 
a securities broker or dealer.  This prohibition shall not apply to the sale of credit 
life and other forms of credit related insurance products and shall not affect 
previous licenses or approvals granted to sell securities or non-credit related forms 
of insurance. 

 
 
 §412:6-201  Powers granted under federal law.  (a) In this section "federal power" 
means any activity, right, privilege, or immunity granted to a federal savings bank under any 
federal statute, rule, regulation, interpretation or court decision. 
 (b) Any savings bank desiring to acquire any federal power shall file an application 
with the commissioner.  The application shall indicate the applicable federal statute, rule, 
regulation, interpretation or court decision, the extent of the federal power desired, the reasons for 
the application, and any other information requested by the commissioner.  The commissioner may 
by rule prescribe the form of application and application filing fees. 
 (c) If the commissioner is satisfied that the power should be granted, the commissioner 
shall issue a written approval of the application, subject to such terms and conditions as the 
commissioner deems appropriate.  Other savings banks may file an application if they desire the 
same federal power, but approval of any application need not be granted.  Any federal power 
granted pursuant to this section is in addition to, and not in limitation of, any other provision of 
this chapter, and the federal power may be exercised notwithstanding any other provision in this 
chapter. 
 (d) If any federal power is terminated or modified, the commissioner may terminate or 
make a similar modification to any corresponding power granted under this section. 
 (e) The commissioner may suspend or revoke any federal power granted under this 
section or under previous law if the commissioner finds: 
 (1) That the savings bank has violated any conditions imposed in connection with the 

grant of power; or 
 (2) The savings bank has not begun to exercise such power within one year of the date 

it was granted. 
 (f) The commissioner shall retain jurisdiction over the enforcement of any power 
granted under this section or under previous law.  Any action under subsections (d) or (e) shall be 
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taken only after the commissioner has given the savings bank notice of the proposed action and an 
opportunity to be heard. 
 
 
 §412:6-202  Membership in federal home loan bank.  Any savings bank may become a 
member of a federal home loan bank organized under authority of the Federal Home Loan Bank 
Act, or any successor or similar system of federal home loan banks established by Congress, and 
may purchase and hold the shares of such federal home loan bank.  The savings bank may have 
and exercise all powers not in conflict with the laws of this State incident to such membership; 
provided, however that notwithstanding such membership the savings bank and its directors, 
officers, and shareholders shall continue to be subject to all liabilities and duties imposed upon 
them by any law of this State. 
 
 
 §412:6-203  Service corporations.  (a) "Service corporation" means a corporation whose 
stock is owned entirely by one or more state or federally chartered savings banks or savings and 
loan associations. 
 (b) Subject to the approval of the commissioner, a savings bank may form and own a 
service corporation only if the institution or institutions participating in the formation of the service 
corporation are in a safe and sound condition, and the amount of stock to be owned by each will 
not adversely affect their capital or solvency. 
 (c) A savings bank may not own or invest in any capital stock, securities, or other 
interest of a service corporation if, together with its investment in the capital stock, securities, or 
other interest of any other service corporations, its aggregate outstanding investment in all service 
corporations will exceed six per cent of the savings bank's assets. 
 (d) No service corporation may be formed except upon written approval by the 
commissioner of an application submitted in a form satisfactory to the commissioner.  The 
approval shall be subject to the written acknowledgment by the applicant that the service 
corporation shall be subject to:   
 (1) The supervision of the commissioner;  
 (2) Examination pursuant to this section; and  
 (3) Any other terms and conditions as the commissioner deems appropriate. 
 (e) Every service corporation shall permit the commissioner to examine its books, 
records, and activities from time to time, to the extent and whenever the commissioner deems 
necessary to determine the propriety of any investment by a savings bank in the service 
corporation and whether the activities of the service corporation pose a significant risk of loss to 
the parent savings bank. The service corporation shall pay the entire cost of the examination.  In 
addition, a service corporation, at its sole expense, shall cause an independent audit to be made of 
its books, records, and activities if and when deemed necessary by the commissioner. 
 (f) A service corporation may engage in activities permitted for a service corporation 
of a federally chartered savings bank or savings and loan association and other activities as the 
commissioner may approve. 
 (g) A service corporation may engage in permitted activities directly or through one or 
more subsidiaries or joint ventures. 
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 (h) Whenever a service corporation engages in an activity that is not permitted under 
this section, and because of this activity a savings bank's investment in the service corporation 
would be improper, within ninety days following written notice from the commissioner to the 
savings bank:   
 (1) The improper activity shall be discontinued; or  
 (2) The savings bank shall divest itself of its ownership or investment in the service 

corporation.   
The service corporation or the savings bank may appeal the commissioner's decision and request 
a hearing in accordance with chapter 91. 
 (i) The savings bank shall notify the commissioner in writing within five days of 
closing a service corporation.  The notification shall provide the date of closing, the reasons for 
the closure, and the means by which the assets and liabilities of the service corporation were 
disposed. 
 
 
 §412:6-204  Operating subsidiaries.  (a) "Operating subsidiary" means a corporation 
other than a corporation referred to in section 412:6-306(g)(2) to (7) of which more than fifty per 
cent of the voting securities is held by a savings bank. 
 (b) An operating subsidiary may engage in activities authorized for a savings bank or 
that are usual or incidental to the business of a savings bank. 
 (c) No savings bank may acquire, establish, or hold the voting securities of an 
operating subsidiary without the commissioner's prior written approval; provided that approval 
shall not be required so long as the savings bank's aggregate net contributions to the capital of the 
operating subsidiary remain less than ten per cent of the savings bank's capital and surplus; 
provided further that the savings bank shall comply with the notification requirements of 
subsection (f).  Unless otherwise provided by law or rule, all provisions of this chapter applicable 
to the operations of the parent savings bank shall apply to the operations of its operating 
subsidiary.  Unless otherwise provided by law or rule, pertinent accounts of the parent savings 
bank and its operating subsidiaries shall be consolidated for the purpose of applying applicable 
statutory limitations such as contained in section 412:6-303. 
 (d) The savings bank shall file an application with the commissioner in a form 
approved by the commissioner.  The application shall be accompanied by a fee, the amount of 
which shall be prescribed by rule.  The application shall contain the following information 
concerning the proposed operating subsidiary: 
 (1) The name and date for commencement of operations; 
 (2) The specific location; 
 (3) The activities and nature of business; 
 (4) The ownership, amount, and nature of the investment; and 
 (5) Any other information that the commissioner may require. 
 (e) If after appropriate examination and investigation, the commissioner is satisfied that 
the acquisition, establishment, or holding the voting securities of the operating subsidiary will 
comply with this section, the commissioner shall approve the application in writing, with 
conditions as the commissioner may deem appropriate. 
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 (f) The savings bank shall notify the commissioner in writing within five days of 
acquiring or establishing any operating subsidiary or performing new activities in the operating 
subsidiary.  The notification shall provide the information specified in subsection (d). 
 (g) The accounts of each operating subsidiary of a savings bank shall be maintained 
independently of the accounts of all of the savings bank's other operating subsidiaries and 
independently of the accounts of the savings bank itself.  At least at the end of every quarter of its 
fiscal year the savings bank shall consolidate or recognize its proportionate share of the profit and 
loss from each operating subsidiary. 
 (h) The savings bank shall notify the commissioner in writing within five days of 
closing an operating subsidiary.  The notification shall provide the date of closing, the reasons for 
the closure, and the means by which the assets and liabilities of the operating subsidiary were 
disposed. 
 
 

PART III.  LOANS AND INVESTMENTS 
 
 §412:6-300  Applicability of part.  This part sets forth the requirements and restrictions 
for lending and investments by all savings banks.  A savings bank may make loans and extensions 
of credit and may invest its assets as may be permitted by this part and as may be provided 
elsewhere in this article. 
 
 
 §412:6-301  General requirements for loans.  A savings bank shall make loans and 
extensions of credit that are consistent with prudent lending practices and in compliance with all 
applicable federal and state law. 
 
 
 §412:6-302  Requirements and limits for certain loans.  (a) Not less than fifty per cent 
of the amount of loans and extensions of credit made by a savings bank shall be in loans and 
extensions of credit secured by real estate. 
 (b) The aggregate amount loaned by any savings bank for the following types of loans, 
whether secured or unsecured, shall not exceed the following limits: 
 (1) Commercial loans:  fifteen per cent of the savings bank's total assets.  For purposes 

of this section "commercial loan" means any loan primarily for business, corporate, 
commercial, or agricultural purposes where the savings bank substantially relies on 
the borrower's general credit standing for repayment of the loan and, if the loan is 
secured by real property, does not primarily rely on the value of or income or 
projected income from the security for repayment of the loan; and 

 (2) Education loans:  ten per cent of the savings bank's total assets.  For purposes of 
this section, "education loan" means any loan the proceeds of which are used to 
pay for tuition, fees, books, and other expenses related to primary, secondary, 
vocational and undergraduate and postgraduate college or university education. 

 (c) A savings bank may reclassify or apportion a loan from one category to another in 
this section. 
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 §412:6-303  Limitations on loans and extensions of credit to one borrower.  (a) No 
savings bank shall permit a person to become indebted or liable to it, either directly or indirectly, 
on loans and extensions of credit, in a total amount outstanding at any one time in excess of twenty 
per cent of the capital and surplus of the savings bank. 
 (b) This section applies to all loans and extensions of credit made by a savings bank 
and its subsidiaries.  It does not apply to loans and extensions of credit made by a savings bank or 
its subsidiaries to its affiliates or subsidiaries. 
 (c) The limitations set forth in this section shall not apply to: 
 (1) A savings bank's deposits with a Federal Reserve Bank, Federal Home Loan Bank, 

or another depository institution made in compliance with this chapter; 
 (2) A savings bank's sale of federal funds to another depository institution with a 

maturity of one business day or under a continuing contract; 
 (3) Loans and extensions of credit secured by the interest-bearing obligations of the 

United States or those for which the faith and credit of the United States are 
distinctly pledged to provide for the payment of the principal and interest thereof or 
of the State or any county or municipal or political subdivision of this State, issued 
in compliance with the laws of this State, where the market value of the security 
shall be at any time not less than one hundred five per cent of the face amount of 
the loans and extensions of credit; 

 (4) Loans and extensions of credit to the extent secured by a pledge or security interest 
in a deposit account in the savings bank serving as the lender; and 

 (5) Loans and extensions of credit arising from the discount of negotiable or 
nonnegotiable credit sales contracts which carry a partial recourse endorsement or 
limited guarantee by the person transferring the credit sales contract, if the savings 
bank's respective file or the knowledge of its officers of the financial condition of 
each maker of such consumer paper is reasonably adequate, and an officer of the 
savings bank certifies in writing that the savings bank is relying primarily upon the 
responsibility of each maker for payment of such credit sales contract and not upon 
any partial recourse endorsement or limited guarantee by the transferor.  Under 
these circumstances, such credit sales contract will be considered a loan and 
extension of credit to the maker of the credit sales contract rather than the seller of 
the credit sales contract. 

 (d) In computing the total loans and extensions of credit made by a savings bank to any 
person, all loans and extensions of credit by the savings bank to the person and to any partnership, 
joint venture or unincorporated association of which the person is a partner or a member shall be 
included unless the person is a limited partner, but not a general partner, in a limited partnership, 
or unless the person is a partner in a limited or general partnership, or a member of a joint venture 
or unincorporated association, if such partner or member, by law, by the terms of the partnership, 
joint venture or membership agreement, or by the terms of an agreement with the savings bank, is 
not to be held liable to the savings bank for the debts of the partnership, joint venture or 
association.  In computing the total loans and extensions [of] credit made by a savings bank to any 
firm, partnership, joint venture or unincorporated association, all loans and extensions of credit to 
its individual partners or members shall be included unless such individual partner is a limited 
partner, but not a general partner, in a limited partnership, or unless such individual partner or 
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member, by law, by the terms of the partnership, joint venture, or membership agreement, or by 
the terms of an agreement with the bank, is not to be held liable to the savings bank for the debts 
of the partnership, joint venture or association. 
 (e) Alternatively, a savings bank may, with the prior approval of the commissioner, 
comply with the lending limits applicable to national banking association, as and to the same extent 
it would, at the time, be so required by federal law or regulation if it were a national banking 
association.  In monitoring a savings bank's compliance with the national banking association 
lending limits, the commissioner shall give substantial weight to the Office of the Comptroller of 
the Currency's regulations and opinions interpreting the national banking association lending limits 
and will regard them as strong evidence of safe and sound banking practices. 
 
 
 §412:6-304  Loans and extensions of credit to executive officers, directors, principal 
shareholders and affiliates.  No savings bank shall make any loan or extension of credit in 
violation of section 18(j) of the Federal Deposit Insurance Act, 12 U.S.C. §1828(j). 
 
 
 §412:6-305  General requirement for investments.  A savings bank shall make 
investments that are consistent with prudent banking practices and in compliance with all 
applicable federal and state law. 
 
 
 §412:6-306  Permitted investments.  (a) To the extent specified herein, a savings bank 
may invest its own assets in: 
 (1) Securities and obligations of the United States government and any agency of the 

United States government whose debt obligations are fully and explicitly guaranteed 
as to the timely payment of principal and interest by the full faith and credit of the 
United States, including without limitation Federal Reserve Banks, the Government 
National Mortgage Association, the Veterans Administration, the Federal Housing 
Administration, the United States Department of Agriculture, the Export-Import 
Bank, the Overseas Private Investment Corporation, the Commodity Credit 
Corporation, and the Small Business Administration; 

 (2) Bonds, notes, mortgage backed securities, and other debt obligations of the Federal 
Home Loan Mortgage Corporation, the Federal National Mortgage Association, 
and the Federal Home Loan Banks; 

 (3) Securities and obligations of United States government-sponsored agencies which 
are originally established or chartered by the United States government to serve 
public purposes specified by the Congress but whose debt obligations are not 
explicitly guaranteed by the full faith and credit of the United States, including 
without limitation Banks for Cooperatives, Federal Agricultural Mortgage 
Corporation, Federal Farm Credit Banks, Federal Intermediate Credit Banks, 
Federal Land Banks, Financing Corporation, Resolution Funding Corporation, 
Student Loan Marketing Association, Tennessee Valley Authority, the United 
States Postal Service, and securities and obligations of the Federal Home Loan 
Mortgage Corporation, the Federal National Mortgage Association, and the 
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Federal Home Loan Banks that are not bonds, notes, mortgage backed securities, 
or other debt obligations of the Federal Home Loan Mortgage Corporation, the 
Federal National Mortgage Association, and the Federal Home Loan Banks; 
provided that the total amount invested in obligations of any one issuer shall not 
exceed twenty per cent of the bank's capital and surplus; and 

 (4) Securities and obligations of quasi-United States governmental institutions, 
including without limitation the International Bank for Reconstruction and 
Development (World Bank), the Inter-American Development Bank, the Asian 
Development Bank, the African Development Bank, the European Investment 
Bank, and other multilateral lending institutions or regional development 
institutions in which the United States Government is a shareholder or contributing 
member; provided that the total amount invested in obligations of any one issuer 
shall not exceed twenty per cent of the savings bank's capital and surplus. 

 (b) A savings bank may invest its own assets in bonds, securities, or similar obligations 
issued by this State or any county of this State, through an appropriate agency or instrumentality. 
 (c) To the extent specified herein, a savings bank may invest its own assets in bonds or 
similar obligations issued by any state of the United States other than this State, the District of 
Columbia, or any territory or possession of the United States, by municipal governments of such 
states, territories or possessions or by any foreign country or political subdivision of such country; 
provided, that: 
 (1) The bond, note, or warrant has been issued in compliance with the constitution and 

laws of any such government; 
 (2) There has been no default in payment of either principal or interest on any of the 

general obligations of such government for a period of five years immediately 
preceding the date of the investment; and 

 (3) The total amount invested in such obligations of any one issuer by a savings bank 
shall not exceed twenty per cent of the savings bank's capital and surplus. 

 (d) To the extent specified herein, a savings bank may invest its own assets in notes, 
bonds, and other obligations of any corporation which at the time of the investment is incorporated 
under the laws of the United States or any state or territory thereof or the District of Columbia; 
provided, that the aggregate amount invested by a savings bank under this subsection and 
subsection (e) in any one corporation shall not exceed twenty per cent of the savings bank's capital 
and surplus. 
 (e) To the extent specified herein, a savings bank may invest its own assets in 
securities of an investment grade.  The term "investment grade" means notes, bonds, certificates 
of interest or participation, beneficial interest, mortgage or receivable-related securities, and other 
obligations that are commonly understood to be of investment grade quality, including without 
limitation those securities that are rated within the four highest grades by any nationally-recognized 
rating service or unrated securities of similar quality as reasonably determined by the savings bank 
in its prudent judgment, which may be based in part upon estimates which it believes to be 
reliable.  Investment grade does not include investments which are predominantly speculative in 
nature.  The aggregate amount invested by a savings bank under this subsection and subsection (d) 
in any one company or other issuer shall not exceed twenty per cent of the savings bank's capital 
and surplus. 

 123 



 (f) To the extent specified herein, a savings bank may purchase, hold, convey, sell or 
lease real or personal property as follows: 
 (1) The real property in or on which the business of the savings bank is carried on, 

including its offices, other space in the same property to rent as a source of income; 
permanent or vacation residences or recreational facilities for its officers and 
employees; other real property necessary to the accommodation of the savings 
bank's business, including but not limited to parking facilities, data processing 
centers, and real property held for future use where the savings bank in good faith 
expects to utilize the property as its premises; provided, if the savings bank ceases 
to use any real property and improvements thereon for one of the foregoing 
purposes, it shall, within five years thereafter, sell the real property or cease to 
carry it or them as an asset; provided further, such property shall not, without the 
approval of the commissioner, exceed seventy-five per cent of the savings bank's 
capital and surplus; 

 (2) Personal property used in or necessary to the accommodation of the savings bank's 
business, including but not limited to furniture, fixtures, equipment, vaults and 
safety deposit boxes.  The savings bank's investment in furniture and fixtures shall 
not, without the approval of the commissioner, exceed twenty-five per cent of the 
savings bank's capital and surplus; 

 (3) Personal and real property which the savings bank acquires for the purpose of 
leasing to its subsidiaries and affiliates; 

 (4) Such real property or tangible personal property as may come into its possession as 
security for loans or in the collection of debts, or as may be purchased by or 
conveyed to the savings bank in satisfaction of or on account of debts previously 
contracted in the course of its business when such property was held as security by 
the savings bank; and 

 (5) The seller's interest under an agreement of sale, as that term is defined in sections 
501-101.5 and 502-85, including without limitation the reversionary interest in the 
real estate and the right to income under the agreement of sale, with or without 
recourse to the seller. 

 Except as otherwise authorized in this section any tangible personal property acquired by a 
savings bank pursuant to subsection (f)(4) shall be disposed of as soon as practicable and shall not 
without the written consent of the commissioner, be considered a part of the assets of the savings 
bank after the expiration of two years from the date of acquisition. 
 Except as otherwise authorized in this section any real property acquired by a savings bank 
pursuant to subsection (f)(4) shall be sold or exchanged for other real property by the savings bank 
within five years after title thereto has vested in it by purchase or otherwise, or within such further 
time as may be granted by the commissioner. 
 Any savings bank acquiring any real property in any manner other than provided by this 
section shall immediately, upon receiving notice from the commissioner, charge the same to profit 
and loss, or otherwise remove the same from the assets, and when any loss impairs the capital and 
surplus of the savings bank the impairment shall be made good in the manner provided in this 
chapter. 
 (g) A savings bank may own or control the capital stock: 
 (1) Of operating subsidiaries as set forth in this article; 
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 (2) Of a corporation organized and existing for the ownership of real or personal 
property used or which the savings bank in good faith expects to be used in the 
savings bank's business; 

 (3) Of the Federal National Mortgage Association, the Student Loan Marketing 
Association, Federal Home Loan Mortgage Corporation or of any other 
corporation organized for substantially the same purposes; provided that this 
subsection shall be deemed to authorize subscription for as well as purchase of the 
stock; 

 (4) Of small business investment companies operating under the Federal Small 
Business Investment Act of 1958; 

 (5) Of service corporations as set forth in this article; 
 (6) Of a corporation whose stock is acquired or purchased to save a loss on a 

preexisting debt secured by such stock; provided, that the stock shall be sold within 
twelve months of the date acquired or purchased, or within such further time as 
may be granted by the commissioner; and 

 (7) Of a captive insurance or association captive insurance company incorporated 
under the laws of the United States, or any state or territory thereof or the District 
of Columbia. 

 (h) To the extent specified herein, a savings bank may invest its own assets in limited 
partnerships, limited liability partnerships, limited liability companies, or corporations formed to 
invest in residential properties that will qualify for the low income housing tax credit under section 
42 of the Internal Revenue Code of 1986, as amended, and under chapters 235 and 241; provided 
that the total amount invested by a savings bank under this subsection in any one limited 
partnership, limited liability partnership, limited liability company, or corporation shall not, 
without the prior approval of the Commissioner, exceed two per cent of the savings bank's capital 
and surplus and the aggregate amount invested under this subsection shall not, without the prior 
approval of the Commissioner, exceed five per cent of the savings bank's capital and surplus.  In 
no case shall the aggregate amount invested by a savings bank under this subsection exceed ten per 
cent of the savings bank's capital and surplus. 
 
 
 §412:6-307  Deposits made by savings banks.  A savings bank may deposit any of its 
funds with (1) a federal reserve bank or a federal home loan bank in any amount, or (2) another 
depository institution, provided that the net deposits in any one depository institution does not 
exceed twenty-five per cent of the savings bank's capital and surplus, unless otherwise permitted 
by federal law.  In this section "net deposits in any one depository institution" means the sum of 
(1) balances, other than demand balances, due from the institution and (2) demand balances due 
from the institution, less any demand balances due to that institution if that office of the institution 
in which the deposit is made is located in the United States. 
 
 

ARTICLE 7.  SAVINGS AND LOAN ASSOCIATIONS 
 

PART I.  GENERAL PROVISIONS 
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 412:7-100 Definition 
 412:7-101 Necessity for savings and loan association charter 
 
 

PART II.  POWERS OF SAVINGS AND LOAN ASSOCIATIONS 
 
 412:7-200 General powers 
 412:7-201 Powers granted under federal law 
 412:7-202 Membership in federal home loan bank 
 412:7-203 Service corporations 
 412:7-204 Operating subsidiaries 
 
 

PART III.  LOANS AND INVESTMENTS 
 
 412:7-300 Applicability of part 
 412:7-301 General requirements for loans 
 412:7-302 Requirements and limits for certain loans 
 412:7-303 Limitations on loans and extensions of credit to one borrower 
 412:7-304 Loans and extensions of credit to executive officers, directors, principal 

shareholders and affiliates 
 412:7-305 General requirement for investments 
 412:7-306 Permitted investments 
 412:7-307 Deposits made by savings and loan associations 
 
 

PART IV.  REPEALED 
 
 412:7-400 Repealed 
 412:7-401 Repealed 
 412:7-402 Repealed 
 412:7-403 Repealed 
 412:7-404 Repealed 
 412:7-405 Repealed 
 412:7-406 Repealed 
 412:7-407 Repealed 
 412:7-408 Repealed 
 
 

ARTICLE 7.  SAVINGS AND LOAN ASSOCIATIONS 
 

PART I.  GENERAL PROVISIONS 
 
 §412:7-100  Definition. In this article, "savings and loan association" means a corporation 
that has the authority to operate as a savings and loan association under this chapter. 
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 §412:7-101  Necessity for savings and loan association charter.  Except as expressly 
permitted by federal law or this chapter, no person shall engage in any activity for which a charter 
to operate as a savings and loan association is required by this chapter, including without limitation 
the solicitation, acceptance, and holding of deposits in this State, the use of the term "savings and 
loan association," or the exercise of such other powers or privileges restricted to savings and loan 
associations under applicable law, unless it is a corporation incorporated in this State and has such 
a charter. 
 
 

PART II.  POWERS OF SAVINGS AND LOAN ASSOCIATIONS 
 
 §412:7-200  General powers.  (a) Except as expressly prohibited or limited by this 
chapter, a savings and loan association shall have the power to solicit, accept and hold deposits, 
engage in other activities which are usual or incidental to the business of a savings and loan 
association, and shall have all rights, powers and privileges of a corporation organized under the 
laws of this State including but not limited to the power to: 
 (1) Make loans and extensions of credit of any kind, whether unsecured or secured by 

real or personal property of any kind or description; 
 (2) Borrow money from any source within or without the State; 
 (3) Enter into repurchase agreements; 
 (4) Buy and sell foreign currency; and 
 (5) Make investments as permitted under this article. 
 (b) Except as otherwise expressly authorized by this chapter or by the commissioner 
under section 412:7-201, a savings and loan association shall not: 
 (1) Employ its funds, directly or indirectly, in trade or commerce, by buying or selling 

ordinary goods, chattels, wares, and merchandise, except as an incidental operation 
or when related to another permitted activity, or by owning or operating industrial 
or manufacturing plants of any kind; 

 (2) Own or control the capital stock of any other corporation after July 1, 1994; 
 (3) Deal in gold bullion, except a savings and loan association may buy and sell gold 

coins minted by the United States Treasury; or 
 (4) Engage in any business for which a real estate broker's license is required, in any 

business for which an insurance producer license is required, or in any business of 
a securities broker or dealer.  This prohibition shall not apply to the sale of credit 
life and other forms of credit related insurance products and shall not affect 
previous licenses or approvals granted to sell securities or non-credit related forms 
of insurance. 

 
 
 §412:7-201  Powers granted under federal law.  (a) In this section "federal power" 
means any activity, right, privilege, or immunity granted to a federal savings and loan association 
under any federal statute, rule, regulation, interpretation or court decision. 
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 (b) Any savings and loan association desiring to acquire any federal power shall file an 
application with the commissioner.  The application shall indicate the applicable federal statute, 
rule, regulation, interpretation or court decision, the extent of the federal power desired, the 
reasons for the application, and any other information requested by the commissioner.  The 
commissioner may by rule prescribe the form of application and application filing fees. 
 (c) If the commissioner is satisfied that the power should be granted, the commissioner 
shall issue a written approval of the application, subject to such terms and conditions as the 
commissioner deems appropriate.  Other savings and loan associations may file an application if 
they desire the same federal power, but approval of any application need not be granted.  Any 
federal power granted pursuant to this section is in addition to, and not in limitation of, any other 
provision of this chapter, and the federal power may be exercised notwithstanding any other 
provision in this chapter. 
 (d) If any federal power is terminated or modified, the commissioner may terminate or 
make a similar modification to any corresponding power granted under this section. 
 (e) The commissioner may suspend or revoke any federal power granted under this 
section or under previous law if the commissioner finds: 
 (1) That the savings and loan association has violated any conditions imposed in 

connection with the grant of power; or 
 (2) The savings and loan association has not begun to exercise such power within one 

year of the date it was granted. 
 (f) The commissioner shall retain jurisdiction over the enforcement of any power 
granted under this section or under previous law.  Any action under subsections (d) or (e) shall be 
taken only after the commissioner has given the savings and loan association notice of the 
proposed action and an opportunity to be heard. 
 
 
 §412:7-202  Membership in federal home loan bank.  Any savings and loan association 
may become a member of a federal home loan bank organized under authority of the Federal 
Home Loan Bank Act, or any successor or similar system of federal home loan banks established 
by Congress, and may purchase and hold the shares of such federal home loan bank.  The savings 
and loan association may have and exercise all powers not in conflict with the laws of this State 
incident to such membership; provided, however that notwithstanding such membership the 
savings and loan association and its directors, officers, and shareholders shall continue to be 
subject to all liabilities and duties imposed upon them by any law of this State. 
 
 
 §412:7-203  Service corporations.  (a) "Service corporation" means a corporation whose 
stock is owned entirely by one or more state or federally chartered savings and loan associations or 
savings banks. 
 (b) Subject to the approval of the commissioner, a savings and loan association may 
form and own a service corporation only if the institution or institutions participating in the 
formation of the service corporation are in a safe and sound condition, and the amount of stock to 
be owned by each will not adversely affect their capital or solvency. 
 (c) A savings and loan association may not own or invest in any capital stock, 
securities, or other interest of a service corporation if, together with its investment in the capital 
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stock, securities, or other interest of any other service corporations, its aggregate outstanding 
investment in all service corporations will exceed six per cent of the savings and loan association's 
assets. 
 (d) No service corporation may be formed except upon written approval by the 
commissioner of an application submitted in a form satisfactory to the commissioner.  The 
approval shall be subject to the written acknowledgment by the applicant that the service 
corporation shall be subject to:   
 (1) The supervision of the commissioner;  
 (2) Examination pursuant to this section; and  
 (3) Any other terms and conditions as the commissioner deems appropriate. 
 (e) Every service corporation shall permit the commissioner to examine its books, 
records, and activities from time to time, to the extent and whenever the commissioner deems 
necessary to determine the propriety of any investment by a savings and loan association in the 
service corporation and whether the activities of the service corporation pose a significant risk of 
loss to the parent savings and loan association.  The service corporation shall pay the entire cost of 
the examination.  In addition, a service corporation, at its sole expense, shall cause an independent 
audit to be made of its books, records, and activities if and when deemed necessary by the 
commissioner. 
 (f) A service corporation may engage in activities permitted for a service corporation 
of a federally chartered savings and loan association and other activities as the commissioner may 
approve. 
 (g) A service corporation may engage in permitted activities directly or through one or 
more subsidiaries or joint ventures. 
 (h) Whenever a service corporation engages in an activity that is not permitted under 
this section, and because of the activity a savings and loan association's investment in the service 
corporation would be improper, within ninety days following written notice from the 
commissioner to the savings and loan association:   
 (1) The improper activity shall be discontinued; or  
 (2) The savings and loan association shall divest itself of its ownership or investment in 

the service corporation.   
The service corporation or the savings and loan association may appeal the commissioner's 
decision and request a hearing in accordance with chapter 91. 

(i) The savings and loan association shall notify the commissioner in writing within 
five days of closing a service corporation.  The notification shall provide the date of 
closing, the reasons for the closure, and the means by which the assets and 
liabilities of the service corporation were disposed. 

 
 
 §412:7-204  Operating subsidiaries.  (a) "Operating subsidiary" means a corporation 
other than a corporation referred to in section 412:7-306(g)(2) to (7) of which more than fifty per 
cent of the voting securities is held by a savings and loan association. 
 (b) An operating subsidiary may engage in activities authorized for a savings and loan 
association or that are usual or incidental to the business of a savings and loan association. 
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 (c) No savings and loan association may acquire, establish, or hold the voting 
securities of an operating subsidiary without the commissioner's prior written approval; provided 
that: 
 (1) Approval shall not be required so long as the savings and loan association's 
aggregate net contributions to the capital of the operating subsidiary remain less than ten per cent 
of the savings and loan association's capital and surplus; and 
 (2) The savings and loan association shall comply with the notification requirements of 
subsection (f). 
Unless otherwise provided by law or rule, all provisions of this chapter applicable to the 
operations of the parent savings and loan association shall apply to the operations of its operating 
subsidiary.  Unless otherwise provided by law or rule, pertinent accounts of the parent savings and 
loan association and its operating subsidiaries shall be consolidated for the purpose of applying 
applicable statutory limitations such as contained in section 412:7-303. 
 (d) The savings and loan association shall file an application with the commissioner in 
a form approved by the commissioner.  The application shall be accompanied by a fee, the amount 
of which shall be prescribed by rule.  The application shall contain the following information 
concerning the proposed operating subsidiary: 
 (1) The name and date for commencement of operations; 
 (2) The specific location; 
 (3) The activities and nature of business; 
 (4) The ownership, amount, and nature of the investment; and 
 (5) Any other information that the commissioner may require. 
 (e) If after appropriate examination and investigation, the commissioner is satisfied that 
the acquisition, establishment, or holding the voting securities of the operating subsidiary will 
comply with this section, the commissioner shall approve the application in writing, with 
conditions as the commissioner may deem appropriate. 
 (f) The savings and loan association shall notify the commissioner in writing within 
five days of acquiring or establishing any operating subsidiary or performing new activities in the 
operating subsidiary.  The notification shall provide the information specified in subsection (d). 
 (g) The accounts of each operating subsidiary of a savings and loan association shall be 
maintained independently of the accounts of all of the savings and loan association's other 
operating subsidiaries and independently of the accounts of the savings and loan association itself.  
At least at the end of every quarter of its fiscal year the savings and loan association shall 
consolidate or recognize its proportionate share of the profit and loss from each operating 
subsidiary. 
 (h) The savings and loan association shall notify the commissioner in writing within 
five days of closing an operating subsidiary.  The notification shall provide the date of closing, the 
reasons for the closure, and the means by which the assets and liabilities of the operating 
subsidiary were disposed. 
 

 
PART III.  LOANS AND INVESTMENTS 

 
 §412:7-300  Applicability of part.  This part sets forth the requirements and restrictions 
for lending and investments by all savings and loan associations.  A savings and loan association 
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may make loans and extensions of credit and may invest its assets as may be permitted by this part 
and as may be provided elsewhere in this article. 
 
 
 §412:7-301  General requirements for loans.  A savings and loan association shall make 
loans and extensions of credit that are consistent with prudent lending practices and in compliance 
with all applicable federal and state law. 
 
 
 §412:7-302  Requirements and limits for certain loans.  (a) Not less than sixty per cent 
of the amount of loans and extensions of credit made by a savings and loan association shall be in 
loans and extensions of credit secured by real estate. 
 (b) The aggregate amount loaned by any savings and loan association for the following 
types of loans, whether secured or unsecured, shall not exceed the following limits: 
 (1) Commercial loans:  twelve and one-half per cent of the savings and loan 

association's total assets.  For purposes of this section "commercial loan" means 
any loan primarily for business, corporate, commercial, or agricultural purposes 
where the savings and loan association substantially relies on the borrower's 
general credit standing for repayment of the loan and, if the loan is secured by real 
property, does not primarily rely on the value of or income or projected income 
from the security for repayment of the loan; 

 (2) Education loans:  five per cent of the savings and loan association's total 
assets.  For purposes of this section, "education loan" means any loan the proceeds 
of which are used to pay for tuition, fees, books, and other expenses related to 
primary, secondary, vocational and undergraduate and postgraduate college or 
university education; 

 (3) Unsecured construction loans:  five per cent of the savings and loan association's 
total assets.  For purposes of this section, "unsecured construction loan" means any 
loan to provide financing for what is expected to be residential real estate and 
where the savings and loan association relies primarily on the borrower's general 
credit and projected future income, if any, from such completed construction. 

 (c) A savings and loan association may reclassify or apportion a loan from one 
category to another in this section. 
 
 
 §412:7-303  Limitations on loans and extensions of credit to one borrower.  A savings 
and loan association shall comply with the lending limitations with respect to one borrower 
contained in section 5u of the Home Owners' Loan Act of 1933, as amended, 12 U.S.C., §1464u. 
 
 
 §412:7-304  Loans and extensions of credit to executive officers, directors, principal 
shareholders and affiliates.  No savings and loan association shall make any loan or extension of 
credit in violation of section 11 of the Home Owners' Loan Act of 1933, as amended, 12 U.S.C., 
§1468. 
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 §412:7-305  General requirement for investments.  A savings and loan association shall 
make investments that are consistent with prudent banking practices and in compliance with all 
applicable federal and state law. 
 
 
 §412:7-306  Permitted investments.  (a) To the extent specified herein, a savings and loan 
association may invest its own assets in: 
 (1) Securities and obligations of the  United States government and any agency of the 

United States government whose debt obligations are fully and explicitly guaranteed 
as to the timely payment of principal and interest by the full faith and credit of the 
United States, including without limitation Federal Reserve Banks, the Government 
National Mortgage Association, the Veterans Administration, the Federal Housing 
Administration, the United States Department of Agriculture, the Export-Import 
Bank, the Overseas Private Investment Corporation, the Commodity Credit 
Corporation, and the Small Business Administration; 

 (2) Bonds, notes, mortgage backed securities, and other debt obligations of the Federal 
Home Loan Mortgage Corporation, the Federal National Mortgage Association, 
and the Federal Home Loan Banks; 

 (3) Securities and obligations of United States government-sponsored agencies which 
are originally established or chartered by the United States government to serve 
public purposes specified by the Congress but whose debt obligations are not 
explicitly guaranteed by the full faith and credit of the United States, including 
without limitation Banks for Cooperatives, Federal Agricultural Mortgage 
Corporation, Federal Farm Credit Banks, Federal Intermediate Credit Banks, 
Federal Land Banks, Financing Corporation, Resolution Funding Corporation, 
Student Loan Marketing Association, Tennessee Valley Authority, the United 
States Postal Service, and securities and obligations of the Federal Home Loan 
Mortgage Corporation, the Federal National Mortgage Association, and the 
Federal Home Loan Banks that are not bonds, notes, mortgage backed securities, 
or other debt obligations of the Federal Home Loan Mortgage Corporation, the 
Federal National Mortgage Association, and the Federal Home Loan Banks; 
provided that the total amount invested in obligations of any one issuer shall not 
exceed twenty per cent of the savings and loan association's capital and surplus; 
and 

 (4) Securities and obligations of quasi-United States governmental institutions, 
including without limitation the International Bank for Reconstruction and 
Development (World Bank), the Inter-American Development Bank, the Asian 
Development Bank, the African Development Bank, the European Investment 
Bank, and other multilateral lending institutions or regional development 
institutions in which the United States Government is a shareholder or contributing 
member; provided that the total amount invested in obligations of any one issuer 
shall not exceed twenty per cent of the savings and loan association's capital and 
surplus. 
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 (b) A savings and loan association may invest its own assets in bonds, securities, or 
similar obligations issued by this State or any county of this State, through an appropriate agency 
or instrumentality. 
 (c) To the extent specified herein, a savings and loan association may invest its own 
assets in bonds or similar obligations issued by any state of the United States other than this State, 
the District of Columbia, or any territory or possession of the United States, by municipal 
governments of such states, territories or possessions or by any foreign country or political 
subdivision of such country; provided, that: 
 (1) The bond, note, or warrant has been issued in compliance with the constitution and 

laws of any such government; 
 (2) There has been no default in payment of either principal or interest on any of the 

general obligations of such government for a period of five years immediately 
preceding the date of the investment; and 

 (3) The total amount invested in such obligations of any one issuer by a savings and 
loan association shall not exceed twenty per cent of the savings and loan 
association's capital and surplus. 

 (d) To the extent specified herein, a savings and loan association may invest its own 
assets in notes, bonds, and other obligations of any corporation which at the time of the investment 
is incorporated under the laws of the United States or any state or territory thereof or the District 
of Columbia; provided, that the aggregate amount invested by a savings and loan association under 
this subsection and subsection (e) in any one corporation shall not exceed twenty per cent of the 
savings and loan association's capital and surplus. 
 (e) To the extent specified herein, a savings and loan association may invest its own 
assets in securities of an investment grade.  The term "investment grade" means notes, bonds, 
certificates of interest or participation, beneficial interests, mortgage or receivable-related 
securities, and other obligations that are commonly understood to be of investment grade quality, 
including without limitation those securities that are rated within the four highest grades by any 
nationally-recognized rating service or unrated securities of similar quality as reasonably 
determined by the savings and loan association in its prudent judgment, which may be based in 
part upon estimates which it believes to be reliable.  Investment grade does not include investments 
which are predominantly speculative in nature.  The aggregate amount invested by a savings and 
loan association under this subsection and subsection (d) in any one company or other issuer shall 
not exceed twenty per cent of the savings and loan association's capital and surplus. 
 (f) To the extent specified herein, a savings and loan association may purchase, hold, 
convey, sell or lease real or personal property as follows: 
 (1) The real property in or on which the business of the savings and loan association is 

carried on, including its offices, other space in the same property to rent as a 
source of income; permanent or vacation residences or recreational facilities for its 
officers and employees; other real property necessary to the accommodation of the 
savings and loan association's business, including but not limited to parking 
facilities, data processing centers, and real property held for future use where the 
savings and loan association in good faith expects to utilize the property as its 
premises; provided, if the savings and loan association ceases to use any real 
property and improvements thereon for one of the foregoing purposes, it shall, 
within five years thereafter, sell the real property or cease to carry it or them as an 
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asset; provided further, such property shall not, without the approval of the 
commissioner, exceed seventy-five per cent of the savings and loan association's 
capital and surplus; 

 (2) Personal property used in or necessary to the accommodation of the savings and 
loan association's business, including but not limited to furniture, fixtures, 
equipment, vaults and safety deposit boxes.  The savings and loan association's 
investment in furniture and fixtures shall not, without the approval of the 
commissioner, exceed twenty-five per cent of the savings and loan association's 
capital and surplus; 

 (3) Personal and real property which the savings and loan association acquires for the 
purpose of leasing to its subsidiaries and affiliates; 

 (4) Such real property or tangible personal property as may come into its possession as 
security for loans or in the collection of debts, or as may be purchased by or 
conveyed to the savings and loan association in satisfaction of or on account of 
debts previously contracted in the course of its business when such property was 
held as security by the savings and loan association; and 

 (5) The seller's interest under an agreement of sale, as that term is defined in sections 
501-101.5 and 502-85, including without limitation the reversionary interest in the 
real estate and the right to income under the agreement of sale, with or without 
recourse to the seller. 

 Except as otherwise authorized in this section any tangible personal property acquired by a 
savings and loan association pursuant to subsection (f)(4) shall be disposed of as soon as 
practicable and shall not, without the written consent of the commissioner, be considered a part of 
the assets of the savings and loan association after the expiration of two years from the date of 
acquisition. 
 Except as otherwise authorized in this section any real property acquired by a savings and 
loan association pursuant to subsection (f)(4) shall be sold or exchanged for other real property by 
the savings and loan association within five years after title thereto has vested in it by purchase or 
otherwise, or within such further time as may be granted by the commissioner. 
 Any savings and loan association acquiring any real property in any manner other than 
provided by this section shall immediately, upon receiving notice from the commissioner, charge 
the same to profit and loss, or otherwise remove the same from assets, and when any loss impairs 
the capital and surplus of the savings and loan association the impairment shall be made good in 
the manner provided in this chapter. 
 (g) A savings and loan association may own or control the capital stock: 
 (1) Of operating subsidiaries as set forth in this article; 
 (2) Of a corporation organized and existing for the ownership of real or personal 

property used or which the savings and loan association in good faith expects to be 
used in the savings and loan association's business; 

 (3) Of the Federal National Mortgage Association, the Student Loan Marketing 
Association, Federal Home Loan Mortgage Corporation or of any other 
corporation organized for substantially the same purposes; provided that this 
subsection shall be deemed to authorize subscription for as well as purchase of the 
stock; 
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 (4) Of small business investment companies operating under the Federal Small 
Business Investment Act of 1958; 

 (5) Of service corporations as set forth in this article; 
 (6) Of a corporation whose stock is acquired or purchased to save a loss on a 

preexisting debt secured by such stock; provided, that the stock shall be sold within 
twelve months of the date acquired or purchased, or within such further time as 
may be granted by the commissioner; and 

 (7) Of a captive insurance or association captive insurance company incorporated 
under the laws of the United States, or any state or territory thereof or the District 
of Columbia. 

 (h) To the extent specified herein, a savings and loan association may invest its own 
assets in limited partnerships, limited liability partnerships, limited liability companies, or 
corporations formed to invest in residential properties that will qualify for the low income housing 
tax credit under section 42 of the Internal Revenue Code of 1986, as amended, and under chapters 
235 and 241; provided that the total amount invested by a savings and loan association under this 
subsection in any one limited partnership, limited liability partnership, limited liability company, 
or corporation shall not, without the prior approval of the commissioner, exceed two per cent of 
the savings and loan association's capital and surplus and the aggregate amount invested under this 
subsection shall not, without the prior approval of the commissioner, exceed five per cent of the 
savings and loan association's capital and surplus.  In no case shall the aggregate amount invested 
by a savings and loan association under this subsection exceed ten per cent of the savings and loan 
association's capital and surplus. 
 
 
 §412:7-307  Deposits made by savings and loan associations.  A savings and loan 
association may deposit any of its funds with (1) a Federal Reserve bank or a federal home loan 
bank in any amount, or (2) another depository institution, provided that the net deposits in any one 
depository institution does not exceed twenty-five per cent of the savings and loan association's 
capital and surplus, unless otherwise permitted by federal law.  In this section "net deposits in any 
one depository institution" means the sum of (1) balances, other than demand balances, due from 
the institution and (2) demand balances due from the institution, less any demand balances due to 
that institution if that office of the institution in which the deposit is made is located in the United 
States. 
 
 

PART IV.  REPEALED 
 
 §412:7-400  Repealed 
 
 
 §412:7-401  Repealed 
 
 
 §412:7-402  Repealed 
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 §412:7-403  Repealed 
 
 
 §412:7-404  Repealed 
 
 
 §412:7-405  Repealed  
 
 
 §412:7-406  Repealed 
 
 
 §412:7-407  Repealed 
 
 
 §412:7-408  Repealed 
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ARTICLE 8.  TRUST COMPANIES 
 

PART I.  GENERAL PROVISIONS 
 
 §412:8-100  Applicability of article.  This article shall apply to all financial institutions 
chartered under this article as trust companies or otherwise authorized to engage in the trust 
business under this chapter, whether the business of such institution is carried on in this State or 
elsewhere.  The powers and duties of trustees imposed by case law shall not be affected by this 
chapter unless a provision hereof conflicts with such case law, in which event this chapter shall 
control. 
 
 
 §412:8-101  Definitions.  In this article: 
 "Client" means a customer of a trust company, including without limitation a settlor or 
beneficiary with a vested interest, the grantor of a power, or the principal in an agency 
relationship.  When context permits, both the settlor and the beneficiary may be clients at the same 
time. 
 "Trust company" means a Hawaii financial institution which has been permitted to use the 
term "trust company" as part of its name, or a subsidiary, trust division or department of a bank 
that is a Hawaii financial institution, which engages primarily in the business of acting as a trustee, 
personal representative, guardian, agent, and other fiduciary, either by court appointment or by 
agreement. 
 "Trust holding company" means a financial institution holding company, other than a bank 
or a bank holding company which controls a trust company or another trust holding company.  A 
bank which is authorized to engage in the business of a trust company through a subsidiary, 
division or department of the bank is not a trust holding company if its trust business is solely 
through such subsidiary, division or department. 
 
 
 §412:8-102  Necessity for trust company charter.  No person shall engage in the 
business of a trust company in this State or control any other person engaging in the business of a 
trust company in this State, except through a trust company incorporated in this State and 
chartered under this part or through a trust division, department, or subsidiary of a bank, pursuant 
to article 5. 
 
 
 §412:8-103  Authority to serve as trustee.  Unless chartered as a trust company under 
this chapter or otherwise specifically authorized by the laws of this State, no person shall hold 
itself out to the general public as being available to serve as a trustee or trust company, whether or 
not for compensation.  No person shall use the term "trust company" as part of its name unless 
chartered as a trust company pursuant to this chapter. 
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PART II.  POWERS OF TRUST COMPANIES 
 
 §412:8-200  General powers.  (a) Except as expressly prohibited or limited by this 
chapter, a trust company shall have the fiduciary powers specified in section 412:8-201, such 
powers as are granted to trustees generally by law, such other powers usual and incidental to the 
business of a trust company, and all rights, powers and privileges of a corporation organized under 
the laws of this State including but not limited to the power to: 
 (1) Borrow money from any source within or without the State; provided that a trust 

company shall not pledge or encumber any client assets for the purpose of 
borrowing money for its own account or benefit; 

 (2) Enter into repurchase agreements; and 
 (3) Make investments as permitted under this article. 
 (b) Except as otherwise expressly authorized by this chapter, a trust company shall not: 
 (1) Issue bills of exchange or letters of credit; 
 (2) Discount commercial paper; 
 (3) Solicit, accept, or hold deposits; 
 (4) Engage in a general banking, savings bank, or savings and loan association 

business; 
 (5) Engage in any business for which a real estate broker's license is required, in any 

business for which an insurance producer license is required, or in any business of 
a securities broker or dealer; and 

 (6) Make any loans or extensions of credit to any person; except, a trust company 
may: 

  (A) Make loans to its affiliates not exceeding in the aggregate amount twenty 
per cent of the trust company's capital and surplus; 

  (B) Make loans to its clients for the sole purpose of preventing overdrafts in the 
client's account or accounts or securing repayment of overdrafts in the 
client's account or accounts.  A trust company may charge interest on such 
advances, subject to chapter 478.  A trust company shall have a lien on the 
assets in the client's account or accounts for the amount of the advance or 
credit and interest; and 

  (C) Pay or advance premiums due and owing by any person to an insurance 
company, before the payment by the person; provided that the total amount 
of the payments and advances at any one time for the benefit of any one 
person shall not exceed two per cent of the capital and surplus of the trust 
company, and for the benefit of all such persons shall not exceed fifteen per 
cent of the capital and surplus of the trust company. 

 
 
 §412:8-201  Fiduciary powers.  Every trust company shall have the power and authority 
to serve as a trustee, personal representative, conservator, assignee for the benefit of others, or 
receiver, subject to the duties imposed by the instrument or by law.  As used herein, the term 
"instrument" means any trust agreement, declaration, or other agreement, any valid will, or any 
court order or decree in any probate, guardianship, conservatorship, or receivership.  Pursuant 
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thereto, a trust company is authorized and empowered to exercise powers as provided by law, 
including but not limited to: 
 (1) Perform such acts as may be prudent, consistent with, and reasonably necessary to 

carry out the legitimate purposes of the instrument; 
 (2) Administer, fulfill, and discharge all lawful duties imposed by the instrument or by 

law, for such remuneration as may be agreed upon or provided by law; 
 (3) Acquire principal and income on behalf of the estate administered by the trust 

company, including without limitation real property, insurance proceeds, rents, 
interest, dividends, mortgages, bonds, bills, notes, and securities; 

 (4) Buy, sell, issue, negotiate, register, transfer, or countersign certificates of stock, 
bonds, or other obligations of any corporation, association, or municipality; 

 (5) Lease, purchase, hold, and convey real and personal property to the extent 
authorized by the instrument or by law, or consistent with the purposes thereof; and 

 (6) Execute and issue on behalf of the estate any documents necessary to the prudent 
administration thereof, including without limitation any receipts, certificates, 
papers, and contracts which shall be signed by an appropriate trust officer 
designated by the trust company. 

 
 
 §412:8-202  Acting as agent.  (a) A trust company may act as an agent in behalf of a 
principal in the transaction of any business or in the management of any property, real, personal or 
mixed, with such powers as the trust company may exercise under sections 412:8-200 and 
412:8-201; provided, that its duties as such agent and the terms and conditions of the agency or 
power are set forth either specifically or generally in a written memorandum signed by the 
principal. 
 (b) Every trust company undertaking or continuing to act as agent for any principal 
pursuant to this section shall mail or deliver to the principal or any authorized representative of the 
principal at stated intervals, not less frequently than once a year, and at the termination of the 
agency, a written statement of account setting forth: 
 (1) All receipts and disbursements since the inception of the agency or the last previous 

account rendered under this paragraph, as the case may be, in such detail as will 
identify all properties purchased or sold during the period; 

 (2) The credit or debit balance, as the case may be, as of the final date of the 
accounting period; and 

 (3) A complete inventory of all properties, whether real, personal, or mixed, title to or 
custody or safekeeping of which is then held by the trust company for the account 
of the principal.  The account shall contain such segregation of principal and 
income as the principal in writing specifically requires. 

 (c) Unless previously barred by adjudication, consent or limitation, any claim against 
an agent for breach of fiduciary duty in connection with the agency relationship is barred as to any 
principal to whom the agent has mailed or delivered an annual or final accounting fully disclosing 
the matter in question unless a proceeding to assert the claim is commenced within two years after 
the annual or final accounting has been mailed or delivered to the principal.  In any event and 
notwithstanding lack of full disclosure, an agent who has mailed or delivered an annual or final 
accounting to the principal and has informed the principal of the location and availability of 
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records for the principal's examination is protected after three years from the date such accounting 
was mailed or delivered. 
 (d) Every trust company shall have on hand at all times in actual money of the United 
States an amount equal to at least twelve per cent of all agency credit balances payable on demand 
and of accounts payable, plus at least five per cent of all agency credit balances payable on time; 
provided that such reserve may be deposited payable on demand in banks and other trust 
companies approved by the commissioner or may be cash in the vaults of the trust company. 
 (e) The requirements of this section shall not apply to occasional or isolated acts 
performed under special instructions or at the special request of a principal who is not a general or 
regular client of the trust company. 
 
 
 §412:8-203  Use of nominees.  A trust company acting in a fiduciary or agency capacity, 
and any fiduciary acting as a co-fiduciary with a trust company, may cause any stock, bond, or 
other security held in such capacity to be registered or held in the name of a nominee or nominees 
of the trust company or in the name of the trust company, without disclosing such fiduciary or 
agency capacity unless expressly otherwise provided by the instrument creating the fiduciary or 
agency relationship; provided, that the trust company: 
 (1) Shall permit the nominee to have possession of or access to the stock, bond, or 

other security; 
 (2) Shall clearly show on its records the name of the nominee and that the security is 

held by such person; and 
 (3) Shall be responsible for any loss resulting from the act of the nominee.  No liability 

for any loss occasioned by the acts of the trust company or its nominee or 
nominees, with respect to any stock, bond, or other security so registered or held, 
shall be imposed upon any corporation the stock, bond, or other security of which 
is registered in the name of the trust company or the nominee or nominees, or upon 
the transfer agent or registrar of the corporation. 

 
 
 §412:8-204  Agreement between trust companies and banks.  A trust company granted 
full trust powers may contract by written agreement with any bank or national banking association 
to carry on trust services in the bank's or national banking association's name and for its account 
at one or more of the banking offices of a bank or national banking association.  A bank may 
permit by written agreement any trust company having its principal office in this State and 
exercising full trust powers to carry on trust services at one or more of its banking offices but in 
the name and for the account of the trust company.  Any agreement provided for in this section, 
including any lease, or modification or extension thereof, shall not be effective as to any trust 
company until and unless it is approved in writing by the commissioner.  The commissioner may 
approve or disapprove the agreement upon consideration of the sufficiency of the capital and 
surplus of the trust company and the bank, the need for trust services and other facts or 
circumstances which the commissioner may deem appropriate. 
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PART III.  INVESTMENT OF TRUST COMPANY ASSETS 
 
 §412:8-300  Applicability of part.  This part sets forth the requirements and restrictions 
for investments made by all trust companies.  No trust company shall invest its assets except as 
may be permitted by this part and as may be provided elsewhere in this chapter. 
 
 §412:8-301  Permitted investments of capital and surplus.  (a) To the extent specified 
herein, a trust company may invest its own assets in: 
 (1) Securities and obligations of the United States government and any agency of the 

United States government whose debt obligations are fully and explicitly guaranteed 
as to the timely payment of principal and interest by the full faith and credit of the 
United States, including without limitation Federal Reserve Banks, the Government 
National Mortgage Association, the Veterans Administration, the Federal Housing 
Administration, the United States Department of Agriculture, the Export-Import 
Bank, the Overseas Private Investment Corporation, the Commodity Credit 
Corporation, and the Small Business Administration; 

 (2) Bonds, notes, mortgage backed securities, and other debt obligations of the Federal 
Home Loan Mortgage Corporation, the Federal National Mortgage Association, 
and the Federal Home Loan Banks; 

 (3) Securities and obligations of United States government-sponsored agencies which 
are originally established or chartered by the United States government to serve 
public purposes specified by the Congress but whose debt obligations are not 
explicitly guaranteed by the full faith and credit of the United States, including 
without limitation Banks for Cooperatives, Federal Agricultural Mortgage 
Corporation, Federal Farm Credit Banks, Federal Intermediate Credit Banks, 
Federal Land Banks, Financing Corporation, Resolution Funding Corporation, 
Student Loan Marketing Association, Tennessee Valley Authority, the United 
States Postal Service, and securities and obligations of the Federal Home Loan 
Mortgage Corporation, the Federal National Mortgage Association, and the 
Federal Home Loan Banks that are not bonds, notes, mortgage backed securities, 
or other debt obligations of the Federal Home Loan Mortgage Corporation, the 
Federal National Mortgage Association, and the Federal Home Loan Banks; 
provided that the total amount invested in obligations of any one issuer shall not 
exceed twenty per cent of the trust company's capital and surplus; and 

 (4) Securities and obligations of quasi-United States governmental institutions, 
including without limitation the International Bank for Reconstruction and 
Development (World Bank), the Inter-American Development Bank, the Asian 
Development Bank, the African Development Bank, the European Investment 
Bank, and other multilateral lending institutions or regional development 
institutions in which the United States Government is a shareholder or contributing 
member; provided that the total amount invested in obligations of any one issuer 
shall not exceed twenty per cent of the trust company's capital and surplus. 

 (b) A trust company may invest its own assets in bonds, securities, or similar 
obligations issued by this State or any county of this State, through an appropriate agency or 
instrumentality. 
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 (c) To the extent specified herein, a trust company may invest its own assets in bonds 
or similar obligations issued by any state of the United States other than this State, the District of 
Columbia, or any territory or possession of the United States, by municipal governments of such 
states, territories or possessions or by any foreign country or political subdivision of such country; 
provided, that: 
 (1) The bond, note, or warrant has been issued in compliance with the constitution and 

laws of any such government; 
 (2) There has been no default in payment of either principal or interest on any of the 

general obligations of such government for a period of five years immediately 
preceding the date of the investment; and 

 (3) The total amount invested in such obligations of any one issuer by a trust company 
shall not exceed twenty per cent of the trust company's capital and surplus. 

 (d) To the extent specified herein, a trust company may invest its own assets in capital 
stock, notes, bonds, and other obligations of any corporation which at the time of the investment is 
incorporated under the laws of the United States or any state or territory thereof or the District of 
Columbia; provided, that the aggregate amount invested by a trust company under this subsection 
and subsection (e) in any one corporation shall not exceed twenty per cent of the trust company's 
capital and surplus. 
 (e) To the extent specified herein, a trust company may invest its own assets in 
securities of an investment grade.  The term "investment grade" means notes, bonds, certificates 
of interest or participation, beneficial interests, mortgage or receivable-related securities, and other 
obligations that are commonly understood to be of investment grade quality, including without 
limitation those securities that are rated within the four highest grades by any nationally-recognized 
rating service or unrated securities of similar quality as reasonably determined by the trust 
company in its prudent judgment (which may be based in part upon estimates which it believes to 
be reliable).  Investment grade does not include investments which are predominantly speculative 
in nature.  The aggregate amount invested by a trust company under this subsection and subsection 
(d) in any one company or other issuer shall not exceed twenty per cent of the trust company's 
capital and surplus. 
 (f) To the extent specified herein, a trust company may purchase, hold, convey, sell or 
lease real or personal property as follows: 
 (1) The real property in or on which the business of the trust company is carried on, 

including its corporate offices, other space in the same property to rent as a source 
of income; permanent or vacation residences or recreational facilities for its officers 
and employees; other real property necessary to the accommodation of the trust 
company's business, including but not limited to parking facilities, data processing 
centers, and real property held for future corporate use where the trust company in 
good faith expects to utilize the property as trust company premises; provided, if 
the trust company ceases to use any real property and improvements thereon for 
one of the foregoing purposes, it shall, within five years thereafter, sell the real 
property or cease to carry it or them as an asset; provided further, such property 
shall not without the approval of the commissioner exceed seventy-five per cent of 
the trust company's capital and surplus; 

 (2) Personal property used in or necessary to the accommodation of the trust 
company's business, including but not limited to furniture, fixtures, equipment, 
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vaults and safety deposit boxes.  The trust company's investment in furniture and 
fixtures shall not without the approval of the commissioner exceed twenty-five per 
cent of the trust company's capital and surplus. 

 Any trust company acquiring any real property in any manner other than provided in this 
section shall immediately, upon receiving notice from the commissioner, charge the same to profit 
and loss, or otherwise remove the same from assets, and when any loss impairs the capital and 
surplus of the trust company the impairment shall be made good in the manner provided in this 
chapter. 
 
 
 §412:8-302  Deposits made by trust companies.  A trust company may deposit any of its 
funds with a depository institution. 
 
 

PART IV.  INVESTMENT OF FIDUCIARY ASSETS 
 
 §412:8-400  General requirements.  Within the limits of the standard of a prudent 
investor, a trust company as fiduciary, custodian, agent, personal representative, or otherwise may 
acquire and retain every kind of property, real, personal, or mixed and every kind of investment, 
including without limitation bonds, debentures, and other corporate obligations, and corporate 
stocks, preferred or common, and securities of any open-end or closed-end management type 
investment company or unit investment trust registered under the federal Investment Company Act 
of 1940, as from time to time amended, and may retain property properly acquired without 
limitation as to time and without regard to its suitability for original purchase.  Notwithstanding 
any other law, and unless expressly prohibited by the governing instrument, a trust company may 
invest fiduciary funds and other funds over which it has investment discretion in the securities of 
an investment company or trust to which the trust company, or an affiliate of the trust company, is 
providing services as investment advisor, sponsor, distributor, custodian, transfer agent, registrar, 
or otherwise, and is receiving reasonable remuneration for the services.  Nothing herein shall 
authorize a departure from or variation of, the express terms or limitations set forth in the 
instrument creating the fiduciary relationship, but the terms "legal investment" or "authorized 
investment", or words of similar import, means any investment conforming to the foregoing 
standard. 
 
 
 §412:8-401  Trust funds awaiting investment.  (a) Except as may be otherwise provided 
by the terms of the trust, a trust company holding trust funds awaiting investment, distribution, or 
other use shall place any funds in excess of $100 or an amount equal to the aggregate sum it holds 
in trust in an interest-bearing account within a reasonable time and such interest shall be credited to 
the account of the trust whose funds are awaiting investment, distribution, or other use. 
 (b) This section shall not apply to funds held by the trust company as personal 
representative or guardian. 
 (c) The trust company shall be accountable for no other interest on such funds except 
as required by this section. 
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 (d) Nothing in this section shall relieve the trust company from the obligation to invest 
all funds held in trust by it as required by law or the terms of the trust instrument. 
 
 
 §412:8-402  Common trust fund investments.  (a) As used in this chapter the term 
"common trust funds" shall have the same meaning as under section 584 of the Internal Revenue 
Code of 1986, as the same may be hereafter amended, and shall also include any other type of 
collective investment fund which is exempt from federal income taxation under any other 
provision or regulation of the Code, or rule issued by the Internal Revenue Service or Department 
of Treasury. 
 (b) A trust company may establish one or more common trust funds for the collective 
investment and reinvestment of moneys contributed thereto by it as fiduciary, and by it and others 
as co-fiduciaries; and the trust company and its co-fiduciaries may invest funds held as trustee, 
guardian, or in any other fiduciary capacity in which it or they shall be authorized to invest funds, 
in any common trust fund, if the investment is not expressly forbidden by the instrument, decree, 
or order creating the fiduciary relationship.  Common trust funds may be invested and reinvested 
in those investments in which trust companies are authorized to invest trust funds. 
 (c) The statutes, rules, regulations, interpretations or court decisions governing 
common trust funds of national banking associations, as they may be amended from time to time, 
shall also govern common trust funds of a trust company. 
 
 
 §412:8-403  Disclosure of fees.  All fees and commissions charged by a trust company to 
its clients or the manner by which fees and commissions shall be determined shall be disclosed in 
writing prior to rendering the services for which the fees or commissions are charged. 
 
 

ARTICLE 9. FINANCIAL SERVICES LOAN COMPANIES 
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ARTICLE 9.  FINANCIAL SERVICES LOAN COMPANIES 
 
 

PART I.  GENERAL PROVISIONS 
 
 §412:9-100  Definitions.  In this article: 
 "Consumer loan" means a loan made to a natural person primarily for personal, family, or 
household purposes: 
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 (1) In which the principal amount does not exceed $25,000 or in which there is an 
express written commitment to extend credit in a principal amount not exceeding 
$25,000; or 

 (2) Which is secured by real property, or by personal property used or expected to be 
used as the borrower's principal dwelling. 

 "Depository financial services loan company" means a financial services loan company that 
is authorized to accept deposits by this chapter and whose deposits are insured by the Federal 
Deposit Insurance Corporation. 
 "Financial services loan company" means a corporation which is engaged in making loans 
where the interest charged, contracted for or received is in excess of rates permitted by law other 
than this article.  No person may use the term financial services loan company or hold itself out as 
engaging in the business of a financial services loan company unless licensed or authorized in 
accordance with this chapter.  Financial services loan companies were previously known as 
“industrial loan companies". 
 "Nondepository financial services loan company" means a financial services loan company 
that is not authorized to accept deposits. 
 "Open-end credit" means a loan by a financial services loan company under a plan which: 
 (1) The financial services loan company reasonably contemplates repeated transactions; 
 (2) The financial services loan company may impose a finance charge from time to 

time on an outstanding unpaid balance; and 
 (3) The amount of credit that may be extended to the borrower during the term of the 

plan (up to any limit set by the financial services loan company) is generally made 
available to the extent that any outstanding balance is repaid. 

 "Principal" or "principal amount" means the face amount of the note or other form of 
contract. 
 "Service corporation" means a corporation whose stock is owned entirely by one or more 
depository financial services loan companies. 
 
 
 §412:9-101  Necessity for financial services loan company license.  Except as expressly 
permitted by federal law or this chapter, no person shall engage in any activity for which a license 
to operate as a financial services loan company is required by this chapter, including without 
limitation, making loans and extensions of credit where the interest charged, contracted for, or 
received is in excess of rates permitted by law other than this article, the use of the term "financial 
services loan company", or the exercise of such other powers or privileges restricted to financial 
services loan companies under applicable law unless it is a corporation incorporated in this State 
and has such a license; provided that a nondepository financial services loan company shall not be 
required to be incorporated in this State. 
 
 
 §412:9-102  Annual license fee.  On or before December 31 of each year, each financial 
services loan company shall pay to the commissioner an annual license fee of $50 for each license 
that it holds for the ensuing year.  A financial services loan company whose application for a 
license was approved in December may pay to the commissioner the first annual license fee of $50 
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for the ensuing year on or before the expiration of thirty days after receiving notice of the approval 
of the financial services loan company's application. 
 
 
 §412:9-103  Display of license.  Every financial services loan company shall display a 
copy of its principal office license in a conspicuous place at its principal office and shall display a 
copy of a branch office license in a conspicuous place at the branch office designated on the branch 
office license. 
 
 

PART II.  POWERS OF FINANCIAL SERVICES LOAN COMPANIES 
 
 §412:9-200  General powers.  Except as expressly prohibited or limited by this chapter, a 
financial services loan company shall have the power to make loans where the interest charged, 
contracted for, or received is in excess of rates permitted by law, other than this article, and to 
engage in other activities that are usual or incidental to the business for which it is licensed, and 
shall have all rights, powers, and privileges of a corporation organized under the laws of this 
State, including but not limited to, the power to: 
 (1) Make loans and extensions of credit of any kind, whether unsecured or secured by 

real or personal property of any kind or description; 
 (2) Borrow money from any source within or without this State; 
 (3) Charge or retain a fee for the originating, selling, brokering, or servicing of loans 

and extensions of credit; 
 (4) Discount, purchase, or acquire loans, including but not limited to notes, credit sales 

contracts, mortgage loans, or other instruments; 
 (5) Become the legal or beneficial owner of tangible personal property and fixtures and 

such other real property interests as shall be incidental thereto, to lease such 
property, to obtain an assignment of a lessor's interest in a lease of the property, 
and to incur obligations incidental to the financial services loan company's position 
as the legal or beneficial owner and the lessor of the property;  

 (6) Sell or refer credit related insurance products, and collect premiums or fees for the 
sale or referral thereof, including, but not limited to, credit life insurance, credit 
disability insurance, accident and health or sickness insurance, involuntary 
unemployment insurance, personal property insurance, and mortgage protection 
insurance; 

 (7) Make investments as permitted under this article; and 
 (8) Charge to a borrower a returned check fee if a check that has been tendered by the 

borrower in payment on account of a loan is returned unpaid; provided that: 
  (A) The fee shall not exceed $20; 
  (B) The fee shall be imposed under a separate billing, and shall not be added to 

a borrower's outstanding loan balance nor deducted from a loan payment; 
and 

  (C) A failure to pay the fee shall not constitute a default under any outstanding 
loan agreement between the borrower and the financial services loan 
company. 
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 §412:9-201  Powers that require regulatory approval.  (a) A financial services loan 
company may sell or refer the following products and services and collect premiums or fees for 
the sale or referral thereof only after obtaining the approval of the commissioner: 
 (1) Accidental death and dismemberment insurance, whether or not connected with a 

loan, provided that the purchase of this insurance must be voluntary and not 
required as a condition of a loan.  The approval of the insurance commissioner 
must also be obtained prior to the sale of any insurance product; and 

 (2) Auto club memberships and home and automobile security plans, whether or not 
connected with a loan and extension of credit, provided that the purchase of any 
such service or product must be voluntary and not required as a condition of a loan. 

 (b) In approving any request to sell or refer the products and services in subsection (a), 
the commissioner may impose such conditions and restrictions that are in the public interest. 
 (c) A financial services loan company may issue standby letters of credit only after 
obtaining the written approval of the commissioner.  In approving any request to issue standby 
letters of credit pursuant to this subsection, the commissioner may impose conditions and 
restrictions that are in the public interest.  Any depository financial services loan company issuing 
standby letters of credit shall include those standby letters of credit with all other loans and 
extensions of credit for the purpose of calculating the limit on loans and extensions of credit to one 
borrower under section 412:9-404.  Any nondepository financial services loan company issuing 
standby letters of credit shall report the aggregate amount of their standby letters of credit 
outstanding under MEMORANDA - Total Standby Letters of Credit Outstanding, on their 
financial statements submitted to the commissioner pursuant to section 412:3-112.  The aggregate 
amount of the standby letters of credit outstanding shall not exceed twenty per cent of a 
nondepository financial services loan company's capital and surplus.  Standby letters of credit 
issued by a nondepository financial services loan company shall not be used for consumer loan 
transactions.  The issuing nondepository financial services loan company shall identify itself as a 
nondepository financial services loan company in the standby letter of credit. 
 
 
 §412:9-202  Prohibitions.  Except as otherwise expressly authorized by this chapter, a 
financial services loan company shall not: 
 (1) Employ its funds, directly or indirectly, in trade or commerce by buying or selling 

ordinary goods, chattels, wares, and merchandise, or by owning or operating 
industrial or manufacturing plants of any kind; 

 (2) Issue commercial letters of credit; 
 (3) Sell real estate, securities, or insurance; or 
 (4) Engage in any activity requiring a charter as a trust company under article 8. 
 
 

PART  III.  LOANS AND EXTENSIONS OF CREDIT 
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 §412:9-300  General requirements for loans and extensions of credit.  A financial 
services loan company shall make loans and extensions of credit that are consistent with prudent 
lending practices, and in compliance with all applicable federal and state laws. 
 
 
 §412:9-301  Interest computation methods.  A financial services loan company may 
charge, contract for, and receive interest on loans on a precomputed basis or a simple interest 
basis. 
 (1) Precomputed loans are loans where interest is paid or deducted in advance at the 

inception of the loans.  The two types of precomputed loans, discount and add-on, 
are as follows: 

  (A) Under the discount method, interest is computed on the principal amount of 
the loan for the full term of the loan as though the principal amount were to 
remain outstanding and unpaid for the full term of the loan.  The interest 
and other authorized and permitted charges may be deducted from the 
principal amount at the time the loan is made and may be retained by the 
financial services loan company and applied (in the case of other charges) 
for the purposes authorized by this article.  Interest may be computed and 
retained in this manner notwithstanding the fact that periodic payments to 
reduce the principal amount are required on the loan and the borrower does 
not receive the full principal amount, but only the balance thereof after the 
deductions; 

  (B) Under the add-on method, interest is computed on the amount to be actually 
received by the borrower, as though the amount were to remain outstanding 
and unpaid for the full term of the loan.  Interest and other authorized and 
permitted charges may be added to the amount to be actually received by 
the borrower, and the total amount produced by the addition may then be 
constituted the principal amount of the loan.  The amount of the interest and 
other authorized and permitted charges so added may then be deducted 
from the principal amount and retained by the financial services loan 
company at the time the loan is made.  Interest may be computed and 
retained in this manner notwithstanding the fact that periodic payments to 
reduce the principal amount are required on the loan and that the amount 
received by the borrower is less than the principal amount by the amount of 
the interest and other charges; 

 (2) Simple interest loans are loans on which interest is computed on the principal 
balance remaining unpaid from time to time.  "Principal balance remaining unpaid" 
is defined as the original principal amount less payments applied to reduce the 
original principal amount. 

 
 
 §412:9-302  Interest rates.  (a) A financial services loan company shall have the right to 
charge, contract for, and receive interest, fees and other charges on loans, as permitted by 
chapter 478, or as otherwise permitted by law. 
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 (b) In addition to and without limiting the authority granted by subsection (a), for any 
loan on which interest is calculated under the authority of section 412:9-301, a financial services 
loan company may charge, contract for, and receive interest at any rate which does not exceed the 
maximum rate allowed by this section: 
 (1) For precomputed loans, interest that is paid or deducted in advance shall not exceed 

fourteen per cent a year for the first eighteen months or portion thereof, plus ten 
and one-half per cent a year for the next twelve months or portion thereof, plus 
seven per cent a year for the next twelve months or portion thereof, plus four per 
cent a year for the last six months or portion thereof, of the term of the loan.  The 
maximum term of a precomputed loan where the preceding rates are charged will 
be forty-eight months.  If the term of a precomputed loan exceeds forty-eight 
months, the financial services loan company may charge, contract for, and receive 
a "finance charge" in any form or forms at an "annual percentage rate" not to 
exceed twenty-four per cent a year, together with any other charges that are 
excluded or excludable from the determination of finance charge under the Truth in 
Lending Act.  The terms "finance charge" and "annual percentage rate" shall have 
the same meaning as under the Truth in Lending Act. 

 (2) For simple interest loans, a financial services loan company may charge, contract 
for, and receive a "finance charge" in any form or forms at an "annual percentage 
rate" not to exceed twenty-four per cent a year, together with any other charges 
that are excluded or excludable from the determination of finance charge under the 
Truth in Lending Act.  The terms "finance charge" and "annual percentage rate" as 
used in this subsection shall have the same meaning as under the Truth in Lending 
Act. 

 The rate in this subsection shall be applicable to any simple interest loan, whether or not 
the Truth in Lending Act applies to the transaction, notwithstanding the fixed or variable manner 
in which interest or a finance charge may be computed under the loan, and whether or not the 
contract uses the terms "interest" or "annual percentage rate" or "finance charge" or any 
combination of such terms. 
 For rate computation purposes the financial services loan company conclusively shall be 
presumed to have given all disclosures in accordance with the terms of the loan that are 
contemplated by the Truth in Lending Act, including those necessary to exclude any charges from 
the finance charge. 
 (c) On maturity of a loan, the rate of interest on the unpaid principal balance of the 
loan shall be twenty-four per cent a year, unless a lesser rate is specified in the note or other form 
of contract signed by the borrower as an after-maturity interest rate. 
 (d) Any open-end loan account that is also a "credit card agreement" as defined in 
section 478-1 shall be subject to the rate limitations in section 478-4 rather than the rate limitations 
in this article. 
 
 
 §412:9-303  Effect of excessive interest.  If a greater rate of interest than that permitted 
under this article is contracted for in any loan under this article, the loan shall not, by reason 
thereof, be void.  But, if in any action on the loan, proof is made that a greater rate of interest than 
that permitted by law has been directly or indirectly contracted for, the financial services loan 
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company shall only recover the amount actually received by the borrower in cash, credit or the 
equivalent thereof plus the charges, if any, which were properly charged to the borrower and 
which have not been deducted from the principal amount of the contract or otherwise paid by the 
borrower.  The borrower shall only recover costs.  If interest has been paid, judgment shall be for 
the recoverable amount less the amount of interest paid.  Sections 478-5 and 478-6 shall not apply 
to loans made under this article by financial services loan companies. 
 
 
 §412:9-304  Consumer loan charges.  Unless specifically authorized in this article or by 
rule adopted by the commissioner, a financial services loan company shall only have the right to 
charge, contract for, and receive in advance or otherwise the following charges in addition to the 
interest permitted in section 412:9-302 for a consumer loan made under this article, including but 
not limited to a first-lien mortgage loan: 
 (1) Late charges under the consumer loan on any delinquent installment, or portion of 

the delinquent installment where there has been no extension or deferment. 
Delinquency occurs when the installment or payment is not paid on the due date. 
Late charges shall not be collected more than once for the same delinquent 
installment.  Late charges on any consumer loan shall not exceed five per cent of 
the delinquent installment, and late charges shall not be assessed on any consumer 
loan after acceleration of the maturity of the consumer loan; 

 (2) A prepayment penalty as provided in the note or other form of contract signed by 
the borrower on any amount that is voluntarily prepaid; provided that: 

  (A) The prepayment penalty on any consumer loan with a term of five years or 
more that is primarily secured by an interest in real property and in which 
the interest rate is computed under section 412:9-301(2) and which is 
prepaid within five years of the date of the loan shall be computed on the 
amount prepaid in excess of twenty per cent of the original principal 
amount of the loan in any twelve-month period measured from the date of 
the loan or from any anniversary of the loan date.  The prepayment penalty 
may be charged only on amounts in excess of the twenty per cent amount in 
each twelve-month period in such five-year period and shall not exceed six 
months of interest at the then-applicable loan interest rate on the amount 
prepaid; provided that the interest rate is permissible under applicable usury 
law; 

  (B) The prepayment penalty shall not be charged on a consumer loan that is a 
variable rate or open-end loan, on a precomputed loan on which interest is 
computed under section 412:9-301(1), or on loans that are not secured by 
real estate; and 

  (C) The prepayment penalty shall not be charged on any amount that is paid 
because of the exercise of any acceleration provision by the financial 
services loan company; 

 (3) Extension or deferment charges on any payment on account of the principal balance 
of a loan, or a portion thereof, that is due on a particular date but is extended or 
deferred to a later date by mutual agreement.  The charges shall be based upon the 
amount so extended or deferred at interest not exceeding that permitted upon the 
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original loan under section 412:9-302, for the actual period of the extension or 
deferment.  The extension or deferment charges may be collected either in advance 
at the commencement of the period of extension or deferment or otherwise as 
agreed.  The term and conditions of the extension or deferment, including the 
amount of the consumer loan so extended or deferred, and the period of, and the 
charge for the extension or deferment shall be set forth in writing and signed by the 
borrower with one copy given to the borrower; 

 (4) Nonrefundable discount, points, loan fees, and loan origination charges, provided 
that: 

  (A) Discount, points, loan fees, and loan origination charges shall not be 
charged on precomputed loans on which interest is computed under section 
412:9-301(1); and 

  (B) The nonrefundable discount, points, loan fees, and loan origination charges 
shall be permitted on consumer loans on which interest is computed under 
section 412:9-301(2) if the consumer loan is secured by an interest in real 
property or if the consumer loan is made to a lessee of land subject to the 
Hawaiian Homes Commission Act and the loan, but for the provisions of 
the Act, would be secured by a mortgage on the leasehold interest. 
Provided further that, except for open-end loans, the nonrefundable 
discount, points, loan fees, and origination charges shall be included as 
interest to determine compliance of the loan with the interest rate limits 
under section 412:9-302(b)(2) when the consumer loan is made. 

  The nonrefundable discount, points, loan fees, and loan origination charges shall be 
fully earned on the date the loan commitment agreement or other form of contract 
is executed and the commitment fee paid or on the date the consumer loan is made 
and shall not be subject to refund on prepayment of the consumer loan; 

 (5) Fees, charges, and expenses reasonably related to the consumer loan that are 
retained by the financial services loan company; provided that the fees, charges, 
and expenses are charged only on consumer loans that are secured by an interest in 
real property; and provided further that the total dollar amount of the fees, charges, 
and expenses, whether or not itemized, shall not exceed one per cent of the 
principal amount of the loan.  The fees, charges, and expenses may include but are 
not limited to notary fees, appraisal fees, appraisal review fees, and fees for the 
development, processing, and preparation of loan documents, including deeds, 
promissory notes, mortgages, and reconveyance, settlement, and similar 
documents; 

 (6) Fees, charges, and expenses reasonably related to the consumer loan that are 
actually paid to third parties, affiliates, or subsidiaries for services actually 
rendered, no portion of which is rebated, refunded, or paid directly or indirectly to 
the financial services loan company by the third parties, affiliates, or subsidiaries.  
The fees, charges, and expenses may include but are not limited to charges for 
credit reports, actual taxes, and fees charged by a governmental agency for 
recording, filing, or entering of record any security agreements or instruments, 
including the partial or complete release of such security agreements or 
instruments, insurance premiums of the kind and to the extent described in 
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paragraph (2) of subsection (e) of Section 226.4 of Regulation Z of the Board of 
Governors of the Federal Reserve System and to the extent that the insurance 
premium does not exceed $20, appraisal fees, appraisal review fees, title report or 
title insurance fees, mortgage reserve funds to be used for payment of taxes, 
insurance, lease rent and condominium assessments, real property tax services fees, 
wire transfer fees, and attorney's fees and expenses for documentation of the 
consumer loan or for the collection of any consumer loan in default. 

 
 
 §412:9-305  Open-end consumer loans.  (a) Open-end consumer loans made under the 
authority of this article shall be subject to the following special restrictions: 
 (1) A financial services loan company shall not compound interest on any open-end 

consumer loan by adding any unpaid interest to the unpaid principal balance of the 
open-end loan.  However, the unpaid principal balance may include charges other 
than interest and late charges; 

 (2) Regardless of the interest computation method used in each billing cycle under an 
open-end loan agreement, the unpaid principal balance of any day shall be 
determined by adding to any balance unpaid as of the beginning of that day all 
advances and other permissible amounts (other than interest) charged to the 
borrower, and deducting all payments and other credits made or received that day; 

 (3) If credit life insurance or credit disability insurance is provided, the additional 
charge for the insurance shall be calculated in each billing cycle by applying the 
current monthly premium rate (which may be calculated daily), as approved by the 
insurance commissioner, to the entire outstanding balances, or to as much of the 
outstanding balances that the insurance covers, using the same method used for the 
calculation of loan interest.  A financial services loan company shall not be 
obligated to advance to the insurer any premiums for the insurance on a borrower 
who is delinquent in making the required minimum payments on the loan if one or 
more of the payments is past due for ninety days or more.  However, the financial 
services loan company shall advance to the insurer the amounts required to keep 
the insurance in force during the ninety-day period.  The advanced amounts may be 
debited to the borrower's open-end account; and 

 (4) A financial services loan company may retain any security interest in real or 
personal property securing the open-end loan until the open-end loan is terminated. 

 (b) A financial services loan company may impose charges on an open-end consumer 
loan for: 
 (1) Participation in an open-end loan account, whether assessed on an annual, periodic, 

or other basis; and 
 (2) Payment of items that overdraw an open-end loan account.  
 
 
 §412:9-306  Refunds on prepayment of a precomputed loan.  (a) A borrower shall be 
entitled to a refund of the unearned interest that has been paid in advance when a precomputed 
loan is paid in full or refinanced prior to maturity, or on which judgment has been obtained: 
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 (1) The amount of the refund on a loan with an original term of sixty months or less 
shall be computed under a method no less favorable to the borrower than the Rule 
of 78ths method (also known as the Sum of the Digits method).  The refund shall 
represent at least as great a proportion of the total finance charge as the sum of the 
periodical time balances, after the day of prepayment, bears to the sum of all the 
periodical time balances under the schedule of payments in the loan agreement; 

 (2) If the original term of a precomputed loan exceeds sixty months, the amount of 
refund of unearned interest shall be equal to the difference between the total interest 
originally charged and the actuarially earned amount; 

 (3) Refunds on precomputed loans originated prior to July 1, 1993, shall be made in 
accordance with the terms of existing loan agreements, provided that the refund 
provision complied with applicable law at the consumer loan origination. 

 (b) No refund less than $1 need be made and the financial services loan company shall 
not be required to refund any portion of the unearned interest that has been paid in advance which 
results in a minimum interest retained on the precomputed loan of less than $15. 
 
 
 §412:9-307  Fraction of a month.  In computing interest, late charges, or refunds for 
precomputed loans under sections 412:9-302, 412:9-304 and 412:9-306 any fraction of a month 
may be considered as a whole month. 
 
 
 §412:9-308  Repayment terms.  Nothing in this article shall prohibit loans with a demand 
feature, including but not limited to a single payment demand loan. 
 
 
 §412:9-309  Assignments, sale or pledge of loans.  Any loan made under this article may 
be assigned, sold, or pledged in whole or in part to any person.  That person may charge, contract 
for, and receive interest on, and enforce the terms of, the loan to the same extent permitted except 
for the assignment, sale, or pledge; provided that no loan shall be assigned, sold or pledged to 
another person doing business in the State unless that other person is a financial institution or has 
the right to charge, contract for, or receive interest at the same interest rate and on the same terms 
as provided for in the loan, and if there is an assignment or sale, that loan is assigned or sold 
without recourse.  Notwithstanding the foregoing, any financial services loan company may assign 
loans to a person or persons that are not financial institutions for purposes of collection of 
delinquent payments.  That person or persons may enforce the terms of the loan to the same extent 
as the financial services loan company that originated the loan. 
 
 

PART IV.  DEPOSITORY FINANCIAL SERVICES LOAN COMPANIES 
 
 §412:9-400  Special powers of a depository financial services loan company.  In 
addition to the powers granted in parts II and III of this article, depository financial services loan 
companies, but not nondepository financial services loan companies, shall have the right, power, 
and privilege to: 
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 (1) Solicit, accept, and hold deposits from any person, whether or not a resident of or 
domiciled in this State, and issue documents evidencing the accounts; provided that 
a depository financial services loan company shall not solicit, accept, or hold 
demand deposits or authorize a depositor to make transfers by check, draft, debit 
card, negotiable order of withdrawal, or similar order, payable to third parties; 

 (2) Sell fixed rate annuities and collect premiums and fees for the sale or referral of 
those fixed rate annuities, if the written approval of the commissioner is first 
obtained.  The depository financial services loan company shall comply with all 
applicable requirements of chapter 431.  Sales shall be made by a producer licensed 
pursuant to chapter 431.  In approving any request to sell or refer fixed rate 
annuities pursuant to this paragraph, the commissioner may impose conditions and 
restrictions that are in the public interest; and 

 (3) Offer gifts, premiums, other considerations or promotional items to solicit deposits. 
 Premiums may be offered in lieu of all or part of the interest on deposits. 

 
 
 §412:9-401  Required reserve for a depository financial services loan company.  (a) 
Every depository financial services loan company shall maintain and have on hand at all times a 
reserve composed of cash and other securities in an amount equal to seven per cent of the 
depository financial services loan company's liabilities on outstanding deposits with an original 
term not exceeding one year, and five per cent of the depository financial services loan company's 
liabilities on outstanding deposits with an original term of one year or more.  The reserve shall not 
be pledged.  The reserve requirement shall be determined as of the same calendar day in each 
calendar week and shall be based on the daily average of all outstanding deposits of the immediate 
preceding seven calendar days.  During the succeeding seven calendar day period beginning with 
each determination date, the average daily balance of the reserve shall equal or exceed the reserve 
amount so determined. Determination of the reserve requirement shall be computed within two 
working days after the determination date. 
 (b) Cash reserves shall be limited to cash on hand, cash in federal reserve banks, 
federal home loan banks, and federally insured financial institutions, and direct obligations of the 
United States, this State or its counties.  Cash reserves may be deposited in United States branches 
of non-United States banks, with the written approval of the commissioner.  The cash reserve shall 
at all times be at least fifty per cent of the reserve required by this section. 
 (c) Other securities used as reserves shall be limited to obligations of the United States 
and its agencies and of this State and its counties that qualify as permitted investments under 
sections 412:9-409(a)(1) and (2) and 412:9-409(b), reverse repurchase agreements whereby the 
depository financial services loan company has purchased obligations of the United States under 
terms which require the seller to repurchase the obligations of the United States for cash on 
demand or in not less than thirty days, bankers acceptances, irrevocable lines of credit of one year 
or more approved by the commissioner, and securities listed on the New York or the American 
stock exchanges or the National Market System of the Nasdaq Stock Market.  Not more than 
twenty-five per cent of the total reserve shall be held in securities listed on the New York or 
American stock exchanges, or the National Market System of the Nasdaq Stock Market. 
 (d) If the reserve or cash reserve portion of the reserve of any depository financial 
services loan company falls below the amount required by this section, the depository financial 
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services loan company shall promptly take action to correct the deficiency.  Upon discovery of any 
deficiency, the depository financial services loan company shall notify the commissioner of the 
deficiency and inform the commissioner of any action being taken to correct the deficiency.  If the 
deficiency has not been corrected, the commissioner may in writing direct the depository financial 
services loan company to take action necessary to cure the deficiency. 
 
 
 §412:9-402  Membership in federal home loan bank.  Any depository financial services 
loan company may become a member of a federal home loan bank organized under authority of 
the Federal Home Loan Bank Act, or any successor or similar systems of federal home loan banks 
established by Congress, and may purchase and hold the shares of such federal home loan bank. 
The depository financial services loan company may have and exercise all powers not in conflict 
with the laws of this State incident to such membership; provided, however, that notwithstanding 
such membership the depository financial services loan company and its directors, officers, and 
shareholders shall continue to be subject to all liabilities and duties imposed upon them by any law 
of this State. 
 
 
 §412:9-403  Service corporations.  Subject to the approval of the commissioner, one or 
more depository financial services loan companies may form and own a service corporation only 
under the following conditions: 
 (1) The depository financial services loan company or companies participating in the 

formation of the service corporation are in and will remain in a safe and sound 
condition, and the depository financial services loan company's or companies' 
solvency will not be adversely affected by the formation or ownership of the 
service corporation; 

 (2) A depository financial services loan company may not own or invest in any capital 
stock, securities, or other interest of a service corporation if, together with its 
investment in the capital stock, securities, or other interest of any other service 
corporations, its aggregate outstanding investment in all service corporations will 
exceed fifty per cent of the depository financial services loan company's capital and 
surplus; 

 (3) No service corporation may be formed except upon written approval by the 
commissioner of an application submitted in a form satisfactory to the 
commissioner.  The approval shall be subject to the written acknowledgement by 
the applicant that the service corporation shall be subject to:  

  (A) The supervision of the commissioner;  
  (B) Examination pursuant to this section; and  
  (C) Any other terms and conditions as the commissioner deems appropriate; 
 (4) Every service corporation shall permit the commissioner to examine its books, 

records, and activities from time to time, to the extent and whenever the 
commissioner deems necessary to determine the propriety of any investment by a 
depository financial services loan company in the service corporation and whether 
the activities of the service corporation pose a significant risk of loss to the parent 
depository financial services loan company.  The service corporation shall pay the 
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entire cost of the examination.  In addition, a service corporation, at its sole 
expense, shall cause an independent audit to be made of its books, records, and 
activities if and when deemed necessary by the commissioner; 

 (5) A service corporation may engage in any activity permitted to its parent depository 
financial services loan company and any other activity as the commissioner may 
approve; 

 (6) A service corporation may engage in permitted activities directly or through one or 
more subsidiaries or joint ventures; 

 (7) Whenever a service corporation engages in an activity that is not permitted under 
this section, and because of the activity a depository financial services loan 
company's investment in the service corporation would be improper, within ninety 
days following written notice from the commissioner to the depository financial 
services loan company:  

  (A) The improper activity shall be discontinued; or  
  (B) The depository financial services loan company shall divest itself of its 

ownership or investment in the service corporation. 
  The service corporation or the depository financial services loan company may 

appeal the commissioner's decision and request a hearing in accordance with 
chapter 91; and 

 (8) The depository financial services loan company shall notify the commissioner in 
writing within five days of closing a service corporation.  The notification shall 
provide the date of closing, the reasons for the closure, and the means by which the 
assets and liabilities of the service corporation were disposed. 

 
 
 §412:9-404  Limitation on loans and extensions of credit to one borrower.  (a) No 
depository financial services loan company shall permit a person to become indebted or liable to it, 
either directly or indirectly, on loans and extensions of credit in a total amount outstanding at any 
one time in excess of twenty per cent of the depository financial services loan company's capital 
and surplus; provided that such aggregate amount may be increased to one hundred per cent of the 
depository financial services loan company's capital and surplus if the loans and extensions of 
credit made to the person in excess of twenty per cent of the depository financial services loan 
company's capital and surplus are fully secured by real property as provided in section 412:9-405. 
 (b) The limitations set forth in this section shall not apply to: 
 (1) Loans and extensions of credit to the extent secured by a pledge or security interest 

in a deposit account in the lending depository financial services loan company; and 
 (2) Loans and extensions of credit secured by the interest-bearing obligations of the 

United States or those for which the faith and credit of the United States are 
distinctly pledged to provide for the payment of principal and interest thereof or of 
the State or any county or municipal or political subdivision of this State, issued in 
compliance with the laws of this State, where the market value of the security shall 
be at any time not less than one hundred five per cent of the face amount of the 
loans and extensions of credit. 
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 §412:9-405  Loans and extensions of credit fully secured by real property.  (a) For 
loans and extensions of credit fully secured by real property other than unimproved raw land, a 
depository financial services loan company may advance, directly or indirectly, up to and 
including ninety-five per cent of the appraised value or real property evaluation required under the 
Federal Deposit Insurance Act and the rules and regulations of the Federal Deposit Insurance 
Corporation of the real property securing the loan and extension of credit.  The principal amount 
of the loan and extension of credit shall be added together with the outstanding balances of all 
prior liens on the real property to determine the ninety-five per cent loan to value ratio. 
 (b) For loans and extensions of credit fully secured by mortgages on unimproved raw 
land, the maximum loan-to-value ratio shall not exceed seventy per cent of the appraised value or 
real property evaluation required under the Federal Deposit Insurance Act and the rules and 
regulations of the Federal Deposit Insurance Corporation of the unimproved raw land.  Parcels of 
land with direct access by road and served by electric power shall not be deemed unimproved raw 
land. 
 (c) Notwithstanding the provisions of subsections (a) and (b), depository financial 
services loan companies, which make loans fully secured by real property in excess of twenty per 
cent of their capital and surplus, shall obtain appraisals of the real property securing those loans. 
 
 
 §412:9-406  REPEALED. 
 
 
 §412:9-407  Limits on transactions with affiliates, executive officers, directors or 
principal shareholders.  No depository financial services loan company shall make any loan and 
extension of credit or engage in any transaction in violation of section 18j of the Federal Deposit 
Insurance Act, 12 U.S.C. §1828(j) or sections 22(g), 22(h), 23A or 23B of the Federal Reserve 
Act, 12 U.S.C. §§375a, 375b, 371c and 371c-1. 
 
 
 §412:9-408  General requirement for investments.  (a) A depository financial services 
loan company shall make investments that are consistent with prudent banking practices and in 
compliance with all applicable federal and state law. 
 (b) The board of directors of a depository financial services loan company and any 
other person charged with the responsibility of investing the depository financial services loan 
company's assets shall exercise such reasonable diligence, discretion, judgment, and intelligence as 
would be expected of a prudent investor.  Among other things, they shall not engage in speculative 
or unsound investments, and they shall at all times consider the probable safety as well as the 
probable income of the capital being invested. 
 (c) The board of directors shall establish written investment policies. 
 
 
 §412:9-409  Permitted investments.  (a) To the extent specified in this subsection, a 
depository financial services loan company may invest its own assets in: 
 (1) Securities and obligations of the United States government and any agency of the 

United States government whose debt obligations are fully and explicitly guaranteed 
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as to the timely payment of principal and interest by the full faith and credit of the 
United States, including without limitation Federal Reserve Banks, the Government 
National Mortgage Association, the Department of Veterans Affairs, the Federal 
Housing Administration, the United States Department of Agriculture, the Export-
Import Bank, the Overseas Private Investment Corporation, the Commodity Credit 
Corporation, and the Small Business Administration; 

 (2) Bonds, notes, mortgage backed securities, and other debt obligations of the Federal 
Home Loan Mortgage Corporation, the Federal National Mortgage Association, 
and the Federal Home Loan Banks; 

 (3) Securities and obligations of United States government-sponsored agencies which 
are originally established or chartered by the United States government to serve 
public purposes specified by the Congress but whose debt obligations are not 
explicitly guaranteed by the full faith and credit of the United States including 
without limitation Banks for Cooperatives, the Federal Agricultural Mortgage 
Corporation, Federal Farm Credit Banks, Federal Intermediate Credit Banks, 
Federal Land Banks, the Financing Corporation, the Resolution Funding 
Corporation, the Student Loan Marketing Association, the Tennessee Valley 
Authority, the United States Postal Service, and securities and obligations of the 
Federal Home Loan Mortgage Corporation, the Federal National Mortgage 
Association, and the Federal Home Loan Banks that are not bonds, notes, 
mortgage backed securities, or other debt obligations of the Federal Home Loan 
Mortgage Corporation, the Federal National Mortgage Association, and the 
Federal Home Loan Banks; provided that the total amount invested in obligations 
of any one issuer shall not exceed twenty per cent of the depository financial 
services  loan company's capital and surplus; and 

 (4) Securities and obligations of quasi-United States governmental institutions, 
including without limitation the International Bank for Reconstruction and 
Development (World Bank), the Inter-American Development Bank, the Asian 
Development Bank, the African Development Bank, the European Investment 
Bank, and other multilateral lending institutions in which the United States 
Government is a shareholder or contributing member; provided that the total 
amount invested in any one issuer shall not exceed twenty per cent of the 
depository financial services loan company's capital and surplus. 

 (b) A depository financial services loan company may invest its own assets in bonds, 
securities, or similar obligations issued by this State or any county of this State, through an 
appropriate agency or instrumentality. 
 (c) To the extent specified in this subsection, a depository financial services loan 
company may invest its own assets in bonds or similar obligations issued by any state of the 
United States other than this State, the District of Columbia, or any territory or possession of the 
United States, by municipal governments of these states, territories, or possessions, or by any 
foreign country or political subdivision of that country; provided that: 
 (1) The bond, note, or warrant has been issued in compliance with the constitution and 

laws of that government; 
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 (2) There has been no default in payment of either principal or interest on any of the 
general obligations of that government for a period of five years immediately 
preceding the date of the investment; and 

 (3) The total amount invested in the obligations of any one issuer by a depository 
financial services loan company shall not exceed twenty per cent of the depository 
financial services loan company's capital and surplus. 

 (d) To the extent specified in this subsection, a depository financial services loan 
company may invest its own assets in notes, bonds, and other obligations of any corporation which 
at the time of the investment is incorporated under the laws of the United States or any state or 
territory thereof or the District of Columbia; provided that the aggregate amount invested by a 
depository financial services loan company under this subsection and subsections (e) and (g)(3) in 
any one corporation shall not exceed twenty per cent of the depository financial services loan 
company's capital and surplus. 
 (e) To the extent specified in this subsection, a depository financial services loan 
company may invest its own assets in securities of investment grade quality.  The term 
"investment grade" means notes, bonds, certificates of interest or participation, beneficial interests, 
mortgage or receivable-related securities, and other obligations that are commonly understood to 
be of investment grade quality including, without limitation, those securities that are rated within 
the four highest grades by any nationally-recognized rating service or unrated securities of similar 
quality as reasonably determined by the depository financial services loan company in its prudent 
judgment, which may be based in part upon estimates which it believes to be reliable.  Investment 
grade does not include investments which are predominantly speculative in nature.  The aggregate 
amount invested by a depository financial services loan company under this subsection and 
subsections (d) and (g)(3) in any one company or other issuer shall not exceed twenty per cent of 
the depository financial services loan company's capital and surplus.  Subject to the approval of 
the commissioner, the twenty per cent limitation shall not apply to investment grade securities 
secured entirely by mortgage loans originated by the depository financial services loan company.  
In approving any transaction under this section, the commissioner may impose any conditions to 
ensure the safety and soundness of the institution. 
 (f) To the extent specified in this subsection, a depository financial services loan 
company may purchase, hold, convey, sell, or lease real or personal property as follows: 
 (1) The real property in or on which the business of the depository financial services 

loan company is carried on, other space in the same property to rent as a source of 
income; permanent or vacation residences or recreational facilities for its officers 
and employees; other real property necessary for the accommodation of the 
depository financial services loan company's business, including but not limited to 
parking facilities, data processing centers, and real property held for future use 
where the depository financial services loan company in good faith expects to 
utilize the property as depository financial services loan company premises; 
provided, if the depository financial services loan company ceases to use any real 
property and improvements thereon for one of the foregoing purposes, it, within 
five years thereafter, shall sell the real property or cease to carry it as an asset; 
provided further, the property, without the approval of the commissioner, shall not 
exceed seventy-five per cent of the depository financial services loan company's 
capital and surplus; 
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 (2) Personal property used in or necessary for the accommodation of the depository 
financial services loan company's business, including but not limited to furniture, 
fixtures, equipment, vaults, and safety deposit boxes; provided that the depository 
financial services loan company's investment in furniture and fixtures, without the 
approval of the commissioner, shall not exceed twenty-five per cent of the 
depository financial services loan company's capital and surplus; 

 (3) Personal property and fixtures which the depository financial services loan 
company acquires for purposes of leasing to third parties and any real property 
interests that is incidental thereto; 

 (4) Any real property or tangible personal property that may come into its possession 
as security for loans or in the collection of debts; or that may be purchased by or 
conveyed to the depository financial services loan company in satisfaction of or on 
account of debts previously contracted in the course of its business, when the 
property was held as security by the depository financial services loan company; 
and 

 (5) The seller's interest under an agreement of sale, as that term is defined in sections 
501-101.5 and 502-85 including, without limitation, the reversionary interest in the 
real property and the right to income under the agreement of sale, with or without 
recourse to the seller. 

 Except as otherwise authorized in this section, any tangible personal property coming into 
the possession of any depository financial services loan company pursuant to paragraph (4) shall be 
disposed of as soon as practicable and, without the written consent of the commissioner, shall not 
be considered a part of the assets of the depository financial services loan company after the 
expiration of two years from the date of acquisition. 
 Except as otherwise authorized in this section, any real property acquired by a depository 
financial services loan company pursuant to paragraph (4) shall be sold or exchanged for other real 
property by the depository financial services loan company within five years after title thereto has 
vested in it by purchase or otherwise, or within any further time that may be extended by the 
commissioner. 
 Any depository financial services loan company acquiring any real property in any manner 
other than provided by this section immediately, upon receiving notice from the commissioner, 
shall charge the same to profit and loss, or otherwise remove the same from the assets, and when 
any loss impairs the capital and surplus of the depository financial services loan company, the 
impairment shall be made good in the manner provided in this chapter. 
 (g) To the extent specified in this subsection, a depository financial services loan 
company may invest its own assets in capital stock of: 
 (1) Service corporations as set forth in this article; 
 (2) A corporation whose stock is acquired or purchased to save a loss on a preexisting 

debt secured by the stock; provided, that the stock shall be sold within twelve 
months of the date acquired or purchased, or within any further time that may be 
granted by the commissioner; 

 (3) Companies listed on the New York or American stock exchanges or on the 
National Association of Securities Dealers Automated Quotations; provided that the 
aggregate amount invested by a depository financial services loan company under 
this paragraph and subsections (d) and (e) in any one corporation shall not exceed 
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twenty per cent of the depository financial services loan company's capital and 
surplus. 

 (h) To the extent specified in this subsection, a depository financial services loan 
company may invest its own assets in securities issued by a diversified investment management 
company (as defined in the Investment Company Act of 1940), commonly known as a diversified 
mutual fund.  The fund must have been in existence for at least five years.  The aggregate amount 
invested by a depository financial services loan company under this subsection in any one 
diversified mutual fund shall not exceed twenty per cent of the depository financial services loan 
company's capital and surplus. 
 (i) To the extent specified herein, a depository financial services loan company may 
invest its own assets in limited partnerships, limited liability partnerships, limited liability 
companies, or corporations formed to invest in residential properties that will qualify for the low 
income housing tax credit under section 42 of the Internal Revenue Code of 1986, as amended, 
and under chapters 235 and 241; provided that the total amount invested by a depository financial 
services loan company under this subsection in any one limited partnership, limited liability 
partnership, limited liability company, or corporation shall not, without the prior approval of the 
commissioner, exceed two per cent of the depository financial services loan company's capital and 
surplus and the aggregate amount invested under this subsection shall not, without the prior 
approval of the commissioner, exceed five per cent of the depository financial services loan 
company's capital and surplus.  In no case shall the aggregate amount invested by a depository 
financial services loan company under this subsection exceed ten per cent of the depository 
financial services loan company's capital and surplus. 
 
 
 §412:9-410  Deposits made by depository financial services loan companies.  A 
depository financial services loan company may deposit any of its funds with:  
 (1) A Federal Reserve bank or a federal home loan bank in any amount; or  
 (2) Another depository institution; provided that the deposits in any one depository 

institution do not exceed twenty-five per cent of the depository financial services 
loan company's capital and surplus, unless otherwise permitted by federal law. 

 
 

PART V.  NONDEPOSITORY FINANCIAL SERVICES LOAN COMPANIES 
 
 §412:9-500  Prohibitions.  Except as otherwise expressly authorized by this chapter or 
other law, a nondepository financial services loan company shall not solicit, accept, or hold 
deposits, investment certificates, thrift certificates, or other accounts or instruments identical or 
similar to a deposit account, nor shall it borrow money in the form of, or issue, promissory notes, 
debentures, bonds, or other obligations to the public; provided that a nondepository financial 
services loan company may borrow funds from, and issue its notes, debentures, bonds, or other 
obligations to financial institutions and other institutional lenders and not more than twenty-five 
institution-affiliated parties at any one time. 
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 §412:9-501  Registration of nondepository financial services loan companies with 
Nationwide Mortgage Licensing System.  (a) A nondepository financial services loan 
company licensed under this chapter is not a mortgage loan originator company as defined in 
section 454F-1. 
 (b) A nondepository financial services loan company shall register with the 
Nationwide Mortgage Licensing System if any employee of the nondepository financial 
services loan company acts as a mortgage loan originator as defined in section 454F-1 or if the 
nondepository financial services loan company uses the services of an exclusive independent 
contractor mortgage loan originator, or loan processor or underwriter, as defined in chapter 
454F. 
 (c) This section does not exempt an employee of a nondepository financial services 
loan company who originates mortgage loans, or an independent contractor providing 
mortgage loan originating, processing, or underwriting services to a nondepository financial 
services loan company, from licensure under chapter 454F. 
 
 

ARTICLE 10.  CREDIT UNIONS 
 

PART I.  GENERAL PROVISIONS 
 
SECTION 
 412:10-100 Definitions 
 412:10-101 Necessity for credit union charter 
 412:10-102 Capital stock or surplus 
 412:10-103 Application for charter 
 412:10-104 Articles and bylaws 
 412:10-105 Disclosure of information 
 412:10-106 Deposit and share insurance 
 412:10-107 Grant of approval 
 412:10-108 Denial of charter 
 412:10-109 Membership 
 412:10-110 Membership meetings 
 412:10-111 Voting 
 412:10-112 Board of directors 
 412:10-113 No compensation of directors or committee members 
 412:10-114 Credit committee 
 412:10-115 Credit manager 
 412:10-116 Loan officers 
 412:10-117 Supervisory committee 
 412:10-118 Record of officials 
 412:10-119 Conflicts of interest 
 412:10-120 Suspension or removal of officials 
 412:10-121 Central credit unions 
 412:10-122 Taxation 
 412:10-123 Fiscal year 
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 412:10-124 Conducting business outside this State 
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PART II.  POWERS OF CREDIT UNIONS 
 
 412:10-200 General powers 
 412:10-201 Powers granted under federal law 
 412:10-202 Credit union service organizations 
 412:10-203 Sale or purchase of obligations or notes 
 412:10-204 Sale or purchase of assets 
 
 

PART III.  ACCOUNTS 
 
 412:10-300 Applicability of other provisions of this chapter 
 412:10-301 Share accounts and membership shares 
 412:10-302 Dividends 
 412:10-303 Deposit accounts 
 412:10-304 Withdrawals 
 412:10-305 Minor accounts 
 412:10-306 Joint accounts 
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 412:10-309 Liens 
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PART IV.  LOANS 
 
 412:10-400 Applicability of part 
 412:10-401 General requirements for loans 
 412:10-402 Loans to members 
 412:10-403 Interest rates 
 412:10-404 Other charges 
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PART V.  INVESTMENTS 
 
 412:10-500 Applicability of part 
 412:10-501 General requirement for investments 
 412:10-502 Permitted investments 
 412:10-503 Deposits made by credit unions 
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PART VI.  RESERVE ALLOCATIONS 
 
 412:10-600 Regular reserve 
 412:10-601 Special reserves 
 412:10-602 Risk assets 
 
 

PART VII.  OTHER MEMBER SERVICES 
 
 412:10-700 Insurance for members 
 412:10-701 Liability insurance for officers 
 412:10-702 Group purchasing 
 412:10-703 Money-type instruments 
 412:10-704 Retirement accounts 
 
 

PART VIII.  CORPORATE CREDIT UNION 
 
 412:10-800 Application of part 
 412:10-801 Purposes 
 412:10-802 Membership 
 412:10-803 Organization 
 412:10-804 Management and operation of corporate credit union 
 412:10-805 Powers 
 412:10-806 Participation in central system 
 412:10-807 Collection on loans to members 
 412:10-808 Meetings 
 
 

ARTICLE 10.  CREDIT UNIONS 
 

PART I.  GENERAL PROVISIONS 
 
 §412:10-100  Definitions.  The following definitions shall apply in construing this article 
unless such application would produce a result clearly inconsistent with the context of the statutory 
provision: 
 "Capital" means share accounts, membership shares, reserves and undivided earnings. 
 "Common bond" means persons or groups of persons, including members of the 
immediate family of persons within such groups, having a similar profession or occupation, being 
members of the same industry or trade, belonging to the same trade union; being members of the 
same association, club, or other organization; residing within an identifiable neighborhood, 
community, rural district, or county; being employed by a common employer; or being employed 
by the credit union. 
 "Corporate credit union" means a credit union whose field of membership consists 
primarily of other credit unions.   
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 "Credit union" means a cooperative, nonprofit association, chartered under this chapter for 
the purposes of encouraging thrift among its members, creating a source of credit at a fair and 
reasonable rate of interest, and providing an opportunity for its members to use and control their 
own money to improve their economic and social condition. 
 "Credit union service organization" means any organization which is established primarily 
to serve the needs of its member credit unions, and whose business relates to the daily operations 
of the credit unions it serves. 
 "Deposit account" means a balance held by a credit union and established by a member, 
another credit union or a governmental unit in accordance with standards established by the board 
of directors of the credit union including balances designated as deposits, deposit certificates, 
checking accounts or other names.  Ownership of a deposit account does not represent an interest 
in the capital of the credit union upon dissolution or conversion to another type of institution.  A 
deposit account is a debt owed by the credit union to the account holder. 
 "Federal power" means any activity, right, privilege, or immunity granted to any federal 
credit union under any federal statute, rule, regulation, interpretation, or court decision. 
 "Field of membership" means the group or category of persons eligible for membership in 
a credit union who share a common bond. 
 "Fixed asset" means a structure, land, computer hardware and software, and equipment. 
 "Insolvent" means the condition that results when the cash value of assets realizable in a 
reasonable time is less than the liabilities that must be met within that time. 
 "Membership share" means a balance held by a credit union and established by a member 
in accordance with standards specified by the credit union.  Each member may own only one 
membership share.  Ownership of a membership share confers membership and voting rights. 
 "Members of the immediate family" shall be defined in the credit union's bylaws and may 
include persons related by blood or marriage, as well as foster and adopted children. 
 "Reserves" means allocations of retained earnings and includes regular and special 
reserves, except for any allowances for loan losses and investment losses. 
 "Residential real property" means real property on which is situated a dwelling unit 
comprised of not more than four family units, the primary use of which is occupancy as a home, 
and includes, without limitation, a condominium or cooperative apartment. 
 "Share" or "share account" means a balance held by a credit union and established by a 
member in accordance with standards specified by the credit union including balances designated 
as "regular shares," "share draft accounts," "share certificates," "membership shares" or other 
names.  Ownership of a share account represents an interest in the capital of the credit union upon 
dissolution or conversion to another type of institution. 
 
 
 §412:10-101  Necessity for credit union charter.  Except as expressly permitted by 
federal law or this chapter, no person shall engage in the business of a credit union, represent itself 
as a credit union, use a name or title containing the phrase "credit union" or any derivation 
thereof, or control any other person engaging in the business of a credit union. 
 
 
 §412:10-102  Capital stock or surplus.  A credit union shall have no capital stock, and 
shall have no minimum paid-in capital or surplus requirement. 
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 §412:10-103  Application for charter.  (a) Five or more residents of this State who share 
a common bond may file an application with the commissioner to engage in the business of a 
credit union. 
 (b) The application shall contain the following information, unless waived by the 
commissioner: 
 (1) The proposed name of the credit union; 
 (2) Proposed lease agreements for its principal office; 
 (3) The territory in which the proposed credit union will operate; 
 (4) A business plan; 
 (5) Employment history, education, management experience and other biographical 

information for all original chartering applicants, and proposed executive officers 
of the credit union; 

 (6) Proposed policies regarding loans, investments, operations, accounting, 
recordkeeping, and applicable federal and state consumer laws; 

 (7) Information necessary to conduct a criminal history record check in accordance 
with section 846-2.7 of each of the original chartering applicants and proposed 
executive officers of the credit union, accompanied by payment of the applicable 
fee for each record check to be conducted; and 

 (8) Any other information that the commissioner may require. 
 (c) The application shall be submitted on a form prescribed by the commissioner. 
The application shall be accompanied by a fee as the commissioner shall establish by rule, no part 
of which shall be refundable. 
 
 
 §412:10-104  Articles and bylaws.  (a) The applicants shall file with the commissioner 
proposed articles of association and bylaws as a part of the application for organization. 
 (b) The articles of association shall contain, but shall not be limited to the following 
provisions: 
 (1) Name and location of the proposed credit union; 
 (2) Name and addresses of the chartering applicants and the number of shares 

subscribed by each; 
 (3) Proposed field of membership, specified in detail; and 
 (4) Term of the existence of the credit union, which may be perpetual. 
 (c) The bylaws shall contain provisions for the general government of the credit union 
which are consistent with the requirements of this article. 
 (d) In order to simplify the organization of credit unions, the commissioner shall cause 
to be prepared model articles of association and bylaws, consistent with this article, which may be 
used by credit union organizers for their guidance.  Such articles of association and bylaws shall 
be available to persons desiring to organize a credit union. 
 
 
 §412:10-105  Disclosure of information.  The identity of each original chartering 
applicant, and any information which is not confidential shall be available to the public.  The 
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original chartering applicants may request in writing that information be kept confidential.  The 
original chartering applicants shall designate and separate any matter which the original chartering 
applicants claim is confidential and shall submit a separate statement providing the reasons and 
authority for the request for confidential treatment.  The failure by the original chartering 
applicants to request confidential treatment and designate and separate the confidential matter shall 
preclude any objection or claim for wrongful disclosure of the same.  Information determined by 
the commissioner to be confidential, pursuant to the original chartering applicants' request or 
otherwise, shall not be available to the public. 
 
 
 §412:10-106  Deposit and share insurance.  (a) The organizers of the proposed credit 
union shall apply for insurance on share and deposit accounts from the National Credit Union 
Administration or any successor governmental agency. 
 (b) No credit union shall transact any credit union business until it has received federal 
insurance of its share and deposit accounts. 
 (c) A corporate credit union shall be exempt from the requirements of this section. 
 
 
 §412:10-107  Grant of approval.  (a) Approval of the application for charter shall be 
granted if the commissioner finds that: 
 (1) The proposed credit union will be formed for legitimate purposes contemplated by 

this article; 
 (2) The qualifications, character, experience, and general fitness of the original 

chartering applicants and proposed executive officers are such as will command 
public confidence.  For purposes of this section, the commissioner may presume 
that in the absence of credible evidence to the contrary, an original chartering 
applicant or proposed executive officer is of good character and is qualified to 
participate in the affairs of the proposed credit union.  Such presumption may be 
rebutted by evidence to the contrary, including without limitation a finding that 
such applicant or executive officer has: 

  (A) Been convicted of, or has pleaded nolo contendere to, any crime involving 
an act of fraud or dishonesty; 

  (B) Consented to or suffered a judgment in any civil action based upon conduct 
involving an act of fraud or dishonesty; 

  (C) Consented to or suffered the suspension or revocation of any professional, 
occupational, or vocational license based upon conduct involving an act of 
fraud or dishonesty; 

  (D) Wilfully made or caused to be made in any application or report filed with 
the commissioner, or in any proceeding before the commissioner, any 
statement which was at the time and in the light of the circumstances under 
which it was made false or misleading with respect to any material fact, or 
has wilfully omitted to state in any application or report any material fact 
which was required to be stated therein; or 

  (E) Wilfully committed any violation of, or has wilfully aided, abetted, 
counseled, commanded, induced, or procured the violation by any other 
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person of, any provision of this chapter or of any rule or order issued under 
this chapter; 

 (3) The characteristics of the common bond of the proposed field of membership set 
forth in the proposed articles of association are favorable to the economic viability 
of the proposed credit union; 

 (4) The proposed operations of the credit union will be conducted in a safe and sound 
manner; and 

 (5) The articles of association and bylaws are in compliance with this article. 
 (b) Upon approval of the application by the commissioner, the credit union shall be a 
body corporate and as such, subject to the limitations herein contained, shall be vested with all the 
powers and charged with all the liabilities conferred and imposed by this article. 
 (c) In granting approval of the application, the commissioner may impose such 
conditions and restrictions as shall be in the public interest, including without limitation requiring 
the applicants to fulfill representations contained in their application and agreements made with the 
commissioner during the application process. 
 (d) Upon issuance of a charter, the commissioner shall return the articles of association 
and bylaws to the applicants or their representatives.  The original articles and bylaws shall be 
preserved in the permanent files of the credit union. 
 (e) The applicants shall not transact any credit union business until the application has 
been approved by the commissioner and a charter has been issued. 
 
 
 §412:10-108  Denial of charter.  If the commissioner is not satisfied that the applicant 
meets all the criteria set forth for approval, the commissioner shall issue a written decision denying 
the applicant's application for charter.  An applicant who is denied approval may request a hearing 
before the commissioner in accordance with chapter 91.  Any final decision of the commissioner 
denying an applicant a charter may be appealed to the circuit court as provided in chapter 91. 
 
 
 §412:10-109  Membership.  (a) The membership of a credit union shall consist of those 
persons who share a common bond set forth in the articles of association, have been duly admitted 
members, have paid any required one-time or periodic membership fee, or both, have subscribed 
to one or more shares and have complied with such other requirements as the articles of 
association and bylaws specify. 
 (b) Organizations comprised primarily of individuals who are eligible for membership 
in the credit union, and corporations whose total number of stockholders or whose majority 
stockholders are comprised primarily of such individuals, may be admitted to membership in the 
same manner and under the same conditions as individuals.  Likewise, organizations one of whose 
principal functions is to provide services to persons who are eligible for membership in the credit 
union may be admitted to membership.  Other organizations having a commonality of interest with 
the credit union may be admitted to membership with the approval of the commissioner. 
 (c) Any credit union organized under this article may accept as a member any other 
credit union organized under this chapter or federal law. 
 (d) The board of directors shall act on all membership applications, unless the board 
has appointed one or more membership officers, who shall be empowered to approve or 
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disapprove membership applications according to criteria established in the bylaws and under the 
direction of the board.  A record of the actions taken by a membership officer shall be made 
available in writing to the board of directors for inspection.  Any person whose application has 
been disapproved may appeal such decision to the board in writing. 
 (e) Members who cease to be eligible for membership may be permitted to retain their 
membership in the credit union, under reasonable standards established by the board of directors. 
 (f) The members of a credit union shall not be personally or individually liable for the 
payment of the credit union's debts solely by virtue of holding membership. 
 (g) The board of directors may expel a member from membership in the credit union, 
if such member fails to comply with the articles, bylaws, rules, or regulations of the credit union, 
any law applicable to the credit union, or for any other just cause; provided that no member may 
be expelled unless: 
 (1) The member has been informed in writing of the reasons for the expulsion; 
 (2) The member has, upon request, a reasonable opportunity to present evidence and 

argue against the expulsion, before a hearing panel consisting of the board of 
directors and the supervisory committee; and 

 (3) If the hearing is requested, a majority of the hearing panel votes to expel the 
member. 

The amounts paid by an expelled member for shares of the credit union shall be paid to such 
member after deducting any amounts due by such member to the credit union; provided that such 
expulsion shall not relieve the expelled member from any remaining liability to the credit union.
 (h) Any proposed change to a credit union's field of membership, whether it is an 
addition, deletion, or simple update, shall require the prior written approval of the commissioner. 
Upon receipt of the commissioner's approval, the change shall be reflected formally in the credit 
union's articles of association. 
 
 
 §412:10-110  Membership meetings.  (a) A credit union shall hold annual and special 
meetings of members when and as required by its bylaws.  The bylaws shall provide that members 
be given reasonable notice of a meeting.  A quorum for conducting any business at any meeting 
shall be fifteen members, and when not inconsistent with the other provisions of this article, a 
majority of all votes cast at any duly constituted meeting shall determine any question. 
 (b) At any meeting the members may: 
 (1) Decide any question properly raised at the meeting; 
 (2) Amend the bylaws if the notice of meeting has specified the questions to be 

considered; or 
 (3) Act on any matters as provided by the bylaws. 
 
 
 §412:10-111  Voting.  (a) Persons eligible to vote at a credit union meeting shall be: 
 (1) A member for at least three months; provided, that during the first twelve months 

of the existence of the credit union, this requirement shall not apply; and 
 (2) In compliance with all other voting requirements as provided by the bylaws. 
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 (b) Each member shall have only one vote, regardless of the number or type of shares 
of the credit union such member owns.  A credit union member other than a natural person may 
vote through an agent designated for the purpose. 
 (c) No member shall be entitled to vote by proxy. 
 (d) Notwithstanding anything in this section, credit unions may, if the bylaws of the 
credit union so provide, conduct elections by mail or allow voting by absentee ballot; provided that 
all ballots shall be signed by the voting member and shall be valid only for the designated meeting. 
 (e) The board of directors may establish a minimum age, not greater than eighteen 
years of age, as a qualification of eligibility to vote at meetings of the members or to hold office, 
or both. 
 
 
 §412:10-112  Board of directors.  (a) The governing body of a credit union shall be its 
board of directors.  The board shall consist of an odd number of directors, at least five in number, 
to be elected annually by and from the members as the bylaws provide.  All members of the board 
shall hold office for such terms as the bylaws provide.  The terms of office may be staggered so 
that an approximately equal number expire each year.  Any vacancy occurring on the board shall 
be filled until the next annual election by appointment by the remainder of the directors.  At all 
board meetings a majority of the board shall constitute a quorum.  The board shall have such 
power, authority, duties, and responsibilities vested in and imposed on directors by law. 
 (b) At their first meeting after the annual meeting of the members, the directors shall 
elect from their number the board officers specified in the bylaws.  The bylaws shall specify the 
specific duties of each of the board officers.  The terms of the board officers shall be one year, or 
until their successors are chosen and have been duly qualified. 
 (c) Notwithstanding any other provision of this article, a credit union may use any 
titles it chooses for the officials holding the positions described in this article, as long as such titles 
are not misleading. 
 (d) The board of directors may appoint from its own number an executive committee, 
consisting of not less than three directors, which may be authorized to act for the board in all 
respects, subject to any conditions or limitations prescribed by the board. 
 (e) The board of directors shall meet at least once a month and shall have the general 
direction and control of the affairs of the credit union.  The board may meet at other times as is 
necessary.  Minutes shall be kept of all meetings of the board of directors. 
 (f) In addition to the duties found elsewhere in this article, it shall be the special duty 
of the board of directors to: 
 (1) Authorize the employment and compensation of the president who will act as the 

chief executive officer of the credit union and be in active charge of its operations. 
The president shall hire such other persons necessary to carry on the business of the 
credit union; 

 (2) Purchase adequate fidelity coverage for the president and for other officers and 
employees handling or having custody of funds or property; 

 (3) Approve an annual operating budget for the credit union; 
 (4) Authorize the conveyance of property; 
 (5) Borrow or lend money to carry on the functions of the credit union; 
 (6) Appoint any special committees deemed necessary; and 
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 (7) Perform such other duties as the members from time to time direct, and perform or 
authorize any action not inconsistent with this chapter and not specifically reserved 
by the bylaws for the members. 

 
 
 §412:10-113  No compensation of directors or committee members.  No member of the 
board, no officer of the board other than the treasurer, and no member of any committee, other 
than an employee, shall be compensated for services; provided that reasonable life, health, 
accident, similar insurance protection, and the reimbursement of reasonable expenses incurred in 
the execution of the duties of the position shall not be considered compensation. 
 
 
 §412:10-114  Credit committee.  (a) If the bylaws provide for a credit committee, the 
board of directors may appoint or the members may elect a credit committee.  The credit 
committee shall consist of an odd number of members of the credit union, not less than three, but 
which shall not include more than one loan officer.  The bylaws shall specify the number, 
qualifications, terms and other conditions of service of the credit committee.  The board of 
directors shall fill any vacancies in the credit committee until successors are appointed or elected at 
the next annual election. 
 (b) The credit committee shall have general supervision of all loans to members, unless 
that function is delegated to a credit manager.  It may approve or disapprove loan applications, 
subject to written policies established by the board of directors. 
 (c) The credit committee shall meet as often as the credit union's business requires to 
consider applications for loans or to review the work of the loan officers.  A majority of 
committee members shall constitute a quorum, and except for those loans or lines of credit 
required to be approved by the board of directors, the vote of a majority present at any duly 
constituted meeting shall constitute the decision of the committee. 
 
 
 §412:10-115  Credit manager.  If the bylaws provide, the board of directors may appoint 
a credit manager in addition to or in lieu of a credit committee, subject to the direct supervision of 
the president of the credit union.  The president may also be the credit manager.  The credit 
manager may approve or disapprove loan applications, subject to written policies established by 
the board of directors. 
 
 
 §412:10-116  Loan officers.  (a) The board of directors, and if given such power by the 
board, the credit committee or the credit manager, may appoint one or more loan officers, who 
may be empowered to approve or disapprove loan applications, subject to written policies 
established by the board of directors.  Not more than one member of any credit committee may 
serve as a loan officer.  Each loan officer shall report to the credit committee or credit manager 
any action taken on a loan application within seven days after the filing thereof. 
 (b) A member whose application was disapproved by a loan officer may appeal such 
action to the credit committee, the credit manager or the board of directors, as provided by the 
bylaws. 
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 §412:10-117  Supervisory committee.  (a) Within thirty days following each annual 
election, the board of directors shall appoint a supervisory committee consisting of no fewer than 
three and not more than five members, one of whom may be a director other than the treasurer. 
The bylaws shall specify the qualifications, terms and other conditions of service of the 
supervisory committee.  The board of directors shall fill vacancies in the supervisory committee 
until successors are appointed after the next annual election. 
 (b) The supervisory committee shall make or cause to be made an annual audit of the 
books and affairs of the credit union, and such supplementary audits as the board or the 
commissioner may require; provided that the supervisory committee shall hire a certified public 
accountant or other qualified person or firm to conduct the audit if any of the following conditions 
exist: 
 (1) The supervisory committee has not conducted an annual supervisory committee 

audit; 
 (2) The board of directors or the commissioner deems an outside audit necessary; or 
 (3) The credit union has experienced persistent and serious recordkeeping or 

accounting deficiencies in violation of the requirements of sections 412:3-108 or 
412:3-111 which continue past a usual, expected or normal period of time. 

The committee shall submit a report of each such audit to the board of directors and upon request, 
to the commissioner, and a summary of the report to the members at the next annual membership 
meeting of the credit union. 
 (c) The supervisory committee shall cause the passbooks and accounts of the members 
to be verified with the records of the credit union from time to time, and not less frequently than 
once every two years.  The supervisory committee shall make or cause to be made such 
supplementary audits, examinations, and verifications of members' accounts as it deems necessary 
or as are required by the commissioner or the board of directors, and submit reports of these 
supplementary audits to the board of directors. 
 
 
 §412:10-118  Record of officials.  Within thirty days after election or appointment, a 
record of the names and addresses of the members of the board and such other committees and 
officers, as required by the commissioner, shall be filed with the division of financial institutions. 
 
 
 §412:10-119  Conflicts of interest.  No director, committee member, officer, agent or 
employee of the credit union shall in any manner, directly or indirectly, participate in the 
deliberation upon or the determination of any question affecting that person's pecuniary interest or 
the pecuniary interest of any corporation, partnership, or association (other than the credit union) 
in which that person is directly or indirectly interested. 
 
 
 §412:10-120  Suspension or removal of officials.  (a) The supervisory committee by a 
two-thirds vote of the entire committee may suspend any member of the credit committee or the 
credit manager and shall report such action to the board of directors.  The board shall meet not 
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less than seven nor more than twenty-one days after such suspension to take appropriate 
action.  The suspended person shall have the right to appear and be heard at the meeting. 
 (b) The supervisory committee by a two-thirds vote of the entire committee may 
suspend any officer or any member of the board of directors until the next members' meeting, 
which shall be held not less than seven nor more than twenty-one days after such suspension.  At 
such meeting the suspended person shall have the right to appear and be heard.  The suspension 
shall be acted upon by the members and the person shall be removed for cause from or restored to 
office. 
 (c) The board of directors by a two-thirds vote of those present at a meeting may 
suspend or remove any member of the supervisory committee or of the credit committee for 
failure to perform duties in accordance with this chapter, the articles of association, or the bylaws. 
 The committee member shall have the right to appear and be heard at such meeting. 
 
 
 §412:10-121  Central credit unions.  (a) Central credit unions may be chartered under 
this article and shall enjoy all powers of other credit unions chartered under this article and be 
subject to all provisions of this article not inconsistent with this section. 
 (b) A central credit union is a credit union whose field of membership includes the 
following: 
 (1) Officers, directors, committee members and employees of credit unions organized 

under this article or any other credit union law; 
 (2) Officers, directors and employees of associations of credit unions; 
 (3) Employees of federal or state government agencies responsible for the supervision 

of credit unions in this State; 
 (4) Persons in the field of membership of liquidated credit unions or of credit unions 

which have entered into or will enter into voluntary or involuntary liquidation 
proceedings; 

 (5) Employees of an employer having an insufficient number of employees to form or 
conduct the affairs of a separate credit union; and 

 (6) Members of the immediate families of persons qualifying for membership under 
this subsection. 

 
 
 §412:10-122  Taxation.  (a) All credit unions, now or hereafter chartered under this 
chapter shall have the same immunity from state and local taxation that federally chartered credit 
unions have from time to time under the laws of the United States government.  Any credit union 
organized under this chapter shall be exempt from all taxation now or hereafter imposed by this 
State or any taxing authority within this State.  No law which taxes corporations in any form shall 
apply to such credit union, except that any real property and personal services provided to the 
credit union shall be subject to taxation to the same extent as other similar property is taxed. 
 (b) The participation by a credit union in any government program providing 
unemployment, social security, old age pension or other benefits shall not be deemed a waiver of 
the taxation exemption hereby granted. 
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 §412:10-123  Fiscal year.  The fiscal year of every credit union organized under this 
article shall end at the close of business on December 31. 
 
 
 §412:10-124  Conducting business outside this State.  A credit union organized under 
this article may conduct business outside of this State in other states or territories where it is 
permitted to conduct business as a credit union. 
 
 
 §412:10-125  Credit union advisory board.  (a) There shall be a credit union advisory 
board consisting of five members appointed pursuant to section 26-34 by the governor who shall 
also designate the chairperson of the board.  There shall be at least one member from each of the 
counties who shall serve for four years.  The terms of the members shall be staggered and shall 
expire as follows:  one on December 31 after the year that this chapter becomes law and one at the 
end of each succeeding calendar year thereafter.  The governor shall appoint persons of tested 
credit union experience and who are members of credit unions operating under this chapter. 
However, until such time that there are credit unions operating under this chapter, the governor 
may make appointments to the board of persons with tested credit union experience from any 
credit union operating in this State.   
 (b) The powers and duties of the board shall include, but not be limited to: 
 (1) Advising the commissioner and others in improving the operations and supervision 

of credit unions; 
 (2) Making necessary recommendations as to procedural rules pursuant to chapter 91; 
 (3) Proposing laws and rules to safeguard the interest of depositors and members; 
 (4) Promoting the extension of credit at the lowest possible rates and cooperating with 

every group of people who may be or may become interested in the formation and 
development of a credit union under this article; 

 (5) Keeping detailed minutes of each board meeting; and 
 (6) Other duties designated by the commissioner or as provided by this article. 
 (c) Board meetings shall be held at such times and places as shall be determined by the 
chairperson and the commissioner.  Meetings may be called as needed, either by the chairperson, 
the commissioner, or a majority of the board members. 
 (d) Three members of the board shall constitute a quorum at any meeting and a 
majority vote of those present shall prevail.  No member of the board shall be qualified to act in 
any matter involving a credit union of which the advisory board member is an officer, director, 
committee person, member, employee, or to which the board member is indebted.  The members 
of the board shall serve without compensation but shall be reimbursed through the office of the 
commissioner for expenses incurred in the performance of their duties. 
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PART II.  POWERS OF CREDIT UNIONS 
 
 §412:10-200  General powers.  (a) Except as expressly prohibited or limited by this 
chapter, a credit union shall have the power to issue shares, solicit, accept and hold deposits, and 
engage in any activities which are usual or incidental to the business of a credit union.  In addition 
to the powers mentioned elsewhere in this article, a credit union may: 
 (1) Enter into contracts of any nature; 
 (2) Sue and be sued; 
 (3) Adopt, use and display a common seal; 
 (4) Acquire, lease, hold, assign, pledge, hypothecate, sell, or otherwise dispose of 

property, either in whole or in part, necessary or incidental to its operations; 
 (5) Offer to its members, public unit accounts and other credit unions, shares, share 

certificates, share drafts, deposits, as provided in this article; 
 (6) Make loans and extensions of credit of any kind, whether unsecured or secured by 

real or personal property of any kind or description; 
 (7) Borrow from any source within or without the State; provided that a credit union 

shall notify the commissioner in writing of its intention to borrow in excess of an 
aggregate of fifty per cent of its capital; 

 (8) Discount or sell any of the credit union's assets, and purchase the assets of another 
credit union; 

 (9) Offer related financial services, including, but not limited to, electronic fund 
transfers, safe deposit boxes, leasing and correspondent arrangements with other 
financial institutions; 

 (10) Hold membership in other credit unions organized under this or other laws, in 
service centers, and in associations and organizations controlled by or fostering the 
interests of credit unions, including a central liquidity facility organized under state 
or federal law; 

 (11) Engage in activities and programs as requested by any governmental unit, subject 
to approval by the board of directors and not inconsistent with this article; 

 (12) Act as fiscal agent for and receive payments on share and deposit accounts from a 
governmental unit; 

 (13) Make contributions to any nonprofit civic, charitable or service organizations; and 
 (14) Make investments as permitted under this article. 
 (b) A credit union may exercise all incidental powers that are necessary or requisite to 
enable it to effectively carry out its purposes. 
 
 
 §412:10-201  Powers granted under federal law.  (a) In this section "federal power" 
means any activity, right, privilege, or immunity granted to a federal credit union under any 
federal statute, rule, regulation, interpretation or court decision. 
 (b) Any credit union desiring to acquire any federal power, shall file an application 
with the commissioner.  The application shall indicate the applicable federal statute, rule, 
regulation, interpretation or court decision, the extent of the federal power desired, the reasons for 
the application, and any other information requested by the commissioner.  The commissioner may 
by rule prescribe the form of application and application filing fees. 
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 (c) If the commissioner is satisfied that the power should be granted, the commissioner 
shall issue a written approval of the application, subject to such terms and conditions as the 
commissioner deems appropriate.  Other credit unions may file an application if they desire the 
same federal power, but approval of any application need not be granted.  Any federal power 
granted pursuant to this section is in addition to, and not in limitation of, any other provision of 
this chapter, and the federal power may be exercised notwithstanding any other provision of this 
chapter. 
 (d) If any federal power is terminated or modified, the commissioner may terminate or 
make a similar modification to any corresponding power granted under this section. 
 (e) The commissioner may suspend or revoke any federal power granted under this 
section or under previous law if the commissioner finds: 
 (1) That the credit union has violated any conditions imposed in connection with the 

grant of power; or 
 (2) The credit union has not begun to exercise such power within one year of the date 

it was granted. 
 (f) The commissioner shall retain jurisdiction over the enforcement of any power 
granted under this section or under previous law.  Any action taken under subsections (d) or (e) 
shall be taken only after the commissioner has given the credit union notice of the proposed action 
and an opportunity to be heard. 
 
 
 §412:10-202  Credit union service organizations.  A credit union may invest its funds in 
shares, stocks, or obligations of credit union service organizations providing services which are 
associated with the routine operations of credit unions, up to one per cent of the capital of the 
credit union.  This authority does not include the power to acquire control directly or indirectly, of 
another financial institution.  Loans to credit union service organizations shall not exceed one per 
cent of the capital of the credit union.  The one per cent limitation on loans to credit union service 
organizations is independent of, and in addition to, the one per cent limitation on investment in 
credit union service organizations. 
 
 
 §412:10-203  Sale or purchase of obligations or notes.  A credit union may purchase, 
sell, pledge, or discount or otherwise receive or dispose of, in whole or in part, any eligible 
obligations of its members and to purchase from any liquidating credit union notes made by 
individual members of the liquidating credit union as may be agreed upon by the board of directors 
of the liquidating credit union and the board of directors of the purchasing credit union, but no 
purchase may be made under authority of this section, if after that purchase, the aggregate of the 
unpaid balances of notes purchased under authority of this section would exceed five per cent of 
the capital of the credit union. 
 
 
 §412:10-204  Sale or purchase of assets.  A credit union may sell all or part of its assets 
to another credit union, purchase all or part of the assets of another credit union and assume the 
liabilities of the selling credit union and those of its members. 
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PART III.  ACCOUNTS 

 
 §412:10-300  Applicability of other provisions of this chapter.  Except to the extent that 
the provisions of this part are inconsistent, all provisions of article 4 shall apply to the share 
accounts and deposit accounts offered by a credit union.  In case of any inconsistencies, the 
provisions of this part shall control. 
 
 
 §412:10-301  Share accounts and membership shares.  (a) Share accounts and 
membership shares (if any) shall be subscribed to and paid for in such manner as the bylaws 
prescribe.  
 (b) A credit union may require its members to subscribe to and make payments on 
membership shares. 
 (c) The par value of shares and membership shares shall be prescribed in the bylaws. 
 (d) A membership share may not be redeemed or withdrawn except upon termination 
of membership in the credit union. 
 (e) A credit union may limit the number of shares which may be owned by a member, 
but any such limit shall apply alike to all members. 
 
 
 §412:10-302  Dividends.  (a) At such intervals as the board of directors may authorize, 
and after provision for required reserves, the board of directors may declare dividends to be paid 
on share accounts and membership shares (if any) from undivided earnings. 
 (b) Dividends may be paid at various rates with due regard to the conditions that 
pertain to each type of account such as minimum balance, notice and time requirements. 
 
 
 §412:10-303  Deposit accounts.  (a) A credit union may accept deposit accounts from its 
members, other credit unions and governmental units subject to the terms, rates and conditions 
established by the board of directors. 
 (b) Interest may be paid on deposit accounts at various rates with due regard to the 
conditions that pertain to each type of account such as minimum balance, notice and time 
requirements. 
 
 
 §412:10-304  Withdrawals.  (a) Funds in share and deposit accounts may be withdrawn 
for payment to the account holder or third parties in such manner and in accordance with such 
procedures as are established by the board of directors. 
 (b) Share and deposit accounts shall be subject to any withdrawal notice requirement 
which is imposed pursuant to the bylaws. 
 
 
 §412:10-305  Minor accounts.  Payments on share and deposit accounts may be received 
from a minor who may withdraw funds from such accounts including the dividends and interest 
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thereon.  Payments on share and deposit accounts by a minor and withdrawals thereof by the 
minor shall be valid in all respects.  For such purposes a minor is deemed of full age. 
 
 
 §412:10-306  Joint accounts.  A member may designate any person or persons to own a 
share or deposit account with the member in joint tenancy with the right of survivorship, as a 
tenant in common or under any other form of joint ownership permitted by law, but no co-owner, 
unless a member in the co-owner's own right, shall be permitted to vote, obtain loans, or hold 
office or be required to pay a membership fee. 
 
 
 §412:10-307  Trust accounts.  (a) Share and deposit accounts may be owned by a member 
in trust for a beneficiary. 
 (b) Beneficiaries may be minors, but no beneficiary unless a member in that person's 
own right, shall be permitted to vote, obtain loans, hold office or be required to pay a membership 
fee. 
 
 
 §412:10-308  Payable-on-death accounts.  Notwithstanding any other provision of law, a 
credit union may establish share and deposit accounts payable to one or more persons during their 
lifetimes and on the death of all of them to one or more payable-on-death payees.  Any transfer to 
a payable-on-death payee is effective by reason of the account contract and shall not be considered 
to be a testamentary transfer. 
 
 
 §412:10-309  Liens.  The credit union shall have a lien on the share accounts and 
accumulated dividends of a member for any sum owed the credit union by said member and for 
any loan endorsed by the member.  The credit union shall also have a right of immediate set-off 
with respect to every deposit account.  The credit union may also refuse to allow withdrawals from 
any share or deposit account.  The credit union may waive its rights to a lien, to immediate set-off, 
to restrict withdrawals, or to any combination of such rights with respect to any share or deposit 
account or groups of such accounts. 
 
 
 §412:10-310  Dormant accounts.  (a) If there has been no activity on a share or deposit 
account for one year, the credit union may impose a reasonable maintenance fee. 
 (b) Share and deposit accounts, dividends, interest and other sums due or standing in 
the name of a member or other person and held by the credit union are presumed abandoned 
unless the member or other person has, within five years: 
 (1) Increased or decreased the amount of the funds or presented an appropriate record 

for the crediting of dividends or interest; 
 (2) Corresponded in writing with the credit union concerning the funds; or 
 (3) Otherwise indicated an interest in the funds as evidenced by a memorandum on file 

with the credit union. 
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PART IV.  LOANS 

 
 §412:10-400  Applicability of part.  This part sets forth the requirements and restrictions 
for lending by all credit unions.  A credit union may make loans and extensions of credit as 
permitted by this part and as provided elsewhere in this article. 
 
 
 §412:10-401  General requirements for loans.  A credit union shall make loans and 
extensions of credit that are consistent with prudent lending practices and in compliance with all 
applicable federal and state law. 
 
 
 §412:10-402  Loans to members.  A credit union may make unsecured and secured loans 
to its members for such purposes and upon such conditions as the bylaws may provide.  The board 
of directors shall establish written policies with respect to the granting of loans and the extending 
of lines of credit, including the terms, conditions and acceptable forms of security. 
 
 
 §412:10-403  Interest rates.  (a) The interest rates on loans shall be determined by the 
board of directors, subject to the following: 
 (1) The interest rate on any credit union loan hereafter made shall not exceed eighteen 

per cent per year on the unpaid balance, may be fixed or variable, and may provide 
for a balloon payment.  A variable rate may be based upon an index, the prime 
rate, or some other objective factor, so that the interest rate will increase or 
decrease according to such factor. 

 (2) The commissioner, without regard to chapter 91, may establish an interest rate 
ceiling exceeding the eighteen per cent per year for periods not to exceed eighteen 
months, if the commissioner determines that prevailing interest rate levels threaten 
the safety and soundness of credit unions. 

 (b) The board may also authorize any refund of interest on such classes of loans and 
under such conditions as it prescribes. 
 (c) If a greater rate of interest than that permitted under this article is contracted for in 
any loan under this article, the loan shall not, by reason thereof, be void.  But, if in any action on 
the loan, proof is made that a greater rate of interest than that permitted by law has been directly 
or indirectly contracted for, the credit union shall only recover the amount actually received by the 
borrower in cash, credit or the equivalent thereof plus the charges, if any, which were properly 
charged to the borrower and which have not been deducted from the principal amount of the 
contract or otherwise paid by the borrower.  The borrower shall only recover costs.  If interest has 
been paid, judgment shall be for the recoverable amount less the amount of interest paid.  Sections 
478-5 and 478-6 shall not apply to loans made under this article by credit unions. 
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 §412:10-404  Other charges.  (a) In addition to interest charged on loans, a credit union 
may charge members all reasonable expenses in connection with the making, closing, disbursing, 
extending, collecting or renewing of loans. 
 (b) A credit union may assess charges to members, in accordance with the bylaws, for 
failure to meet their obligations to the credit union in a timely manner. 
 
 
 §412:10-405  Applications.  Except as provided in section 412:10-410, every application 
for a loan shall be made in writing upon a form prescribed by the credit union.  Each loan shall be 
evidenced by a written document. 
 
 
 §412:10-406  Prepayment of loan.  A member may repay a loan, prior to maturity in 
whole or in part on any business day without penalty. 
 
 
 §412:10-407  Limitations on obligations of one borrower.  (a) No credit union shall 
permit a person to become indebted or liable to it, either directly or indirectly, on loans or 
extensions of credit in a total amount outstanding at any one time in excess of ten per cent of the 
credit union's capital. 
 (b) The aggregate obligations of a borrower to a credit union shall include any 
obligations owed to the same credit union by a partnership or association of which the borrower is 
a partner or member if such partnership or membership imposes liability on the borrower for said 
obligations by agreement or operation of law. 
 (c) The limitations set forth in this section shall not apply to: 
 (1) A credit union's deposits with another depository institution made in compliance 

with this chapter; 
 (2) A credit union's sale of federal funds to another depository institution with a 

maturity of one business day or under a continuing contract; 
 (3) Loans and extensions of credit secured by the interest-bearing obligations of the 

United States or those for which the faith and credit of the United States are 
distinctly pledged to provide for the payment of the principal and interest thereof or 
of the State or any county or municipal or political subdivision of this State, issued 
in compliance with the laws of this State, where the market value of the security 
shall be at any time not less than one hundred five per cent of the face amount of 
the loans and extensions of credit; and 

 (4) Loans and extensions of credit to the extent secured by a pledge or security interest 
in a share or deposit account in the lending credit union. 

 
 
 §412:10-408  Loans to officials.  Loans may be made to officers, directors and members 
of the credit and supervisory committees of the credit union, provided that: 
 (1) The loan complies with all lawful requirements under this article with respect to 

loans to other borrowers and is not on terms more favorable than those extended to 
other borrowers;  
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 (2) The loan shall be approved by the board of directors if the aggregate amount of all 
loans outstanding to the applicant including the loan amount applied for exceeds 
$10,000.  Loans that are fully secured by shares and deposits in the credit union 
need not be approved by the board of directors and need not be included in 
determining the aggregate amount of loans outstanding to the applicant.  Acting as 
a co-borrower, guarantor, or endorser of any loan to other members made by the 
same credit union shall be counted as a loan in determining the aggregate amount 
of loans made by the credit union to any applicant; and 

 (3) The loan applicant takes no part in and is not present during the consideration of 
the application. 

 
 
 §412:10-409  Real estate mortgage loans.  (a) The amount of any credit union loan 
secured by a mortgage on real property shall be limited to the following percentages of the 
appraised value of the property: 
 (1) Ninety per cent of the value of any residential real property; and 
 (2) Eighty per cent of the value of any non-residential real property. 
The principal amount of the loan shall be added together with the outstanding balances of all prior 
liens on the real property to determine the loan to value ratio. 
 (b) The amount of a loan secured by residential real property may be increased by the 
unencumbered share or deposit balances of the borrowing member that are pledged to the loan. 
 (c) Loans secured by real property other than residential real property shall provide for 
the regular reduction of principal. 
 (d) For loans secured by real property, the credit union may require the borrower to 
make regular deposits for the payment of insurance, taxes and other expenses assessed against the 
property. 
 
 
 §412:10-410  Lines of credit.  A credit union may offer its members self-replenishing 
lines of credit.  Loan advances within the limits of a line of credit may be made without the 
necessity of submitting additional loan applications; provided that the applicant qualifies for the 
line of credit and the applicant's aggregate indebtedness under the line of credit does not exceed 
the approved limit.  The board, credit committee or credit manager shall review, or cause to be 
reviewed, all lines of credit at least once every three years. 
 
 
 §412:10-411  Loans to other credit unions.  A credit union may make loans to other 
credit unions, central credit unions, corporate credit unions or a central liquidity facility 
established under federal or state law; provided that the loans shall be approved by the board of 
directors and that the aggregate of all loans to such credit unions and a central liquidity facility 
shall not exceed twenty-five per cent of the lending credit union's capital. 
 
 
 §412:10-412  Participation loans.  Participation loans to credit union members jointly 
with other credit unions, credit union service organizations, or financial organizations shall be in 
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accordance with written policies of the board of directors.  A credit union which originates a loan 
for which participation arrangements are made in accordance with this section shall retain an 
interest of at least ten per cent of the face amount of the loan. 
 
 
 §412:10-413  Other loan programs.  (a) A credit union may loan to members under any 
government guaranteed or insured loan program and such insurance on these loans shall be 
deemed adequate security.  The terms of such loans shall be as defined by the board of directors 
under the provisions of the loan program. 
 (b) A credit union may purchase the conditional sales contracts, notes and similar 
instruments of its members. 
 (c) A credit union may finance for any person the sale of the credit union's personal 
property, including property obtained as a result of defaults in obligations owed to the credit 
union, under the terms, conditions and rates provided by this article. 
 
 

PART V.  INVESTMENTS 
 
 §412:10-500  Applicability of part.  This part sets forth the requirements and restrictions 
for investments made by all credit unions.  A credit union may invest its assets as may be 
permitted by this part and as may be provided elsewhere in this article. 
 
 
 §412:10-501  General requirement for investments.  (a) A credit union shall make 
investments that are consistent with prudent investment practices and in compliance with all 
applicable federal and state law. 
 (b) The board of directors of a credit union and any other person charged with the 
responsibility of investing the credit union's assets shall exercise such reasonable diligence, 
discretion, judgment, and intelligence as would be expected of a prudent investor.  Among other 
things, they shall not engage in speculative or unsound investments, and they shall at all times 
consider the probable safety as well as the probable income of the capital being invested. 
 (c) The board of directors shall establish written investment policies. 
 
 
 §412:10-502  Permitted investments.  (a) To the extent specified herein, a credit union 
may invest its own assets in: 
 (1) Securities and obligations of the United States government and any agency of the 

United States government whose debt obligations are fully and explicitly guaranteed 
as to the timely payment of principal and interest by the full faith and credit of the 
United States, including without limitation Federal Reserve banks, the Government 
National Mortgage Association, the Veterans Administration, the Federal Housing 
Administration, the United States Department of Agriculture, the Export-Import 
Bank, the Overseas Private Investment Corporation, the Commodity Credit 
Corporation, and the Small Business Administration; 
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 (2) Bonds, notes, mortgage backed securities, and other debt obligations of the Federal 
Home Loan Mortgage Corporation, the Federal National Mortgage Association, 
and the Federal Home Loan Banks; 

 (3) Securities and obligations of United States government-sponsored agencies which 
are originally established or chartered by the United States government to serve 
public purposes specified by the Congress but whose debt obligations are not 
explicitly guaranteed by the full faith and credit of the United States, including 
without limitation Banks for Cooperatives, Federal Agricultural Mortgage 
Corporation, Federal Farm Credit Banks, Federal Intermediate Credit Banks, 
Federal Land Banks, Resolution Funding Corporation, Student Loan Marketing 
Association, Tennessee Valley Authority, the United States Postal Service, and 
securities and obligations of the Federal Home Loan Mortgage Corporation, the 
Federal National Mortgage Association, and the Federal Home Loan Banks that are 
not bonds, notes, mortgage backed securities, or other debt obligations of the 
Federal Home Loan Mortgage Corporation, the Federal National Mortgage 
Association, and the Federal Home Loan Banks; provided that the total invested in 
obligations of any one issuer shall not exceed ten per cent of the credit union's 
capital; and 

 (4) Securities and obligations of quasi-United States governmental institutions, 
including without limitation the International Bank for Reconstruction and 
Development (World Bank), the Inter-American Development Bank, the Asian 
Development Bank, the African Development Bank, the European Investment 
Bank, and other multilateral lending institutions or regional development 
institutions in which the United States government is a shareholder or contributing 
member; provided that the total amount invested in any one issuer shall not exceed 
ten per cent of the credit union's capital. 

 (b) A credit union may invest its own assets in bonds, securities, or similar obligations 
issued by this State or any county of this State, through an appropriate agency or instrumentality. 
 (c) To the extent specified herein, a credit union may invest its own assets in bonds or 
similar obligations issued by any state of the United States other than this State, the District of 
Columbia, or any territory or possession of the United States, by municipal governments of such 
states, territories or possessions, or by any foreign country or political subdivision of such 
country; provided, that: 
 (1) The bond, note, or warrant has been issued in compliance with the constitution and 

laws of any such government; 
 (2) There has been no default in payment of either principal or interest on any of the 

general obligations of such government for a period of five years immediately 
preceding the date of the investment; and 

 (3) The total amount invested in such obligations of any one issuer by a credit union 
shall not exceed ten per cent of the credit union's capital. 

 (d) To the extent specified, a credit union may invest its own assets in credit union 
service organizations pursuant to section 412:10-202. 
 (e) To the extent specified herein, a credit union may invest its own assets in securities 
that are rated within the four highest grades by a nationally-recognized rating service and which 
represent ownership of one or more promissory notes, certificates of interest, or participation in 
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such notes, or which are secured by one or more promissory notes, certificates of interest, or 
participation in such notes, which notes: 
 (1) Are directly secured by a first lien on residential real estate or a residential 

manufactured home as defined under Title 42 of the United States Code, whether 
or not such manufactured home is considered real or personal property under state 
law; and 

 (2) Were originated by a credit union, insurance company, or similar institution which 
is supervised and examined by a federal or state authority, or by a mortgagee 
approved by the Secretary of Housing and Urban Development.  Notes secured by 
a lien on a manufactured home may also originate from a credit union approved for 
insurance by the Secretary of Housing and Urban Development. The total amount 
invested in such securities by a credit union shall not exceed twenty per cent of its 
capital and surplus. 

The term "securities" in this subsection shall have the same meaning as given in chapter 485A. 
 (f) To the extent specified herein, a credit union may invest its own assets in mortgage 
related securities that: 
 (1) Are offered and sold pursuant to section 4(5) of the Securities Act of 1933 (15 

U.S.C. §77D(5)); or 
 (2) Are mortgage related securities (as that term is defined in section 3(a)(41) of the 

Securities Exchange Act of 1934 (15 U.S.C. §78C(a)(41)), subject to such rules as 
the commissioner may adopt, including rules prescribing minimum size of issue (at 
the time of initial distribution) or minimum aggregate sales prices, or both. 

 (g) To the extent specified herein, a credit union may purchase, hold, convey, sell or 
lease real or personal property as follows: 
 (1) The real property in or on which the business of the credit union is carried on, 

other space in the same property to rent as a source of income, other real property 
necessary to the accommodation of the credit union's business, including but not 
limited to parking facilities, data processing centers, and real property held for 
future use where the credit union in good faith expects to utilize the property as 
credit union premises; provided, if the credit union ceases to use any real property 
and improvements thereon for one of the foregoing purposes, it shall, within five 
years thereafter, sell the real property or cease to carry it or them as an asset; 
provided further, such property shall not, without the approval of the 
commissioner, exceed five per cent of the credit union's capital; 

 (2) Personal property used in or necessary to the accommodation of the credit union's 
business, including but not limited to furniture, fixtures, equipment, vaults and 
safety deposit boxes.  The credit union's investment in furniture and fixtures shall 
not, without the approval of the commissioner, exceed five per cent of the credit 
union's capital; 

 (3) Such real property or tangible personal property as may come into the credit 
union's possession as security for loans or in the collection of debts; or as may be 
purchased by or conveyed to the credit union in satisfaction of or on account of 
debts previously contracted in the course of the credit union's business, when such 
property was held as security by the credit union; and 

 187 



 (4) The seller's interest under an agreement of sale, as that term is defined in sections 
501-101.5 and 502-85, including without limitation the reversionary interest in the 
real property and the right to income under the agreement of sale, with or without 
recourse to the seller. 

 Except as otherwise authorized in this section any tangible personal property coming into 
the possession of any credit union pursuant to paragraph (3) shall be disposed of as soon as 
practicable and shall not, without the written consent of the commissioner, be considered a part of 
the assets of the credit union after the expiration of two years from the date of acquisition. 
 Except as otherwise authorized in this section any real property acquired by a credit union 
pursuant to paragraph (3) shall be sold or exchanged for other real property by the credit union 
within five years after title thereto has vested in it by purchase or otherwise, or within such further 
time as may be granted by the commissioner. 
 Any credit union acquiring any real property in any manner other than provided by this 
section shall immediately, upon receiving notice from the commissioner, charge the same to profit 
and loss, or otherwise remove the same from assets, and when any loss impairs the capital of the 
credit union the impairment shall be made good in the manner provided in this chapter. 
 
 
 §412:10-503  Deposits made by credit unions.  A credit union may deposit any of its 
funds in a deposit or share account with another depository institution; provided that the other 
depository institution has been designated a depository by the board of directors of the credit union 
and the accounts of the depository institutions are insured by the Federal Deposit Insurance 
Corporation, National Credit Union Share Insurance Fund or a successor agency. 
 
 

PART VI.  RESERVE ALLOCATIONS 
 
 §412:10-600  Regular reserve.  (a) At the end of each accounting period and before the 
payment of any dividend, each credit union shall set aside from its gross earnings the following 
reserve against contingencies: 
 (1) A credit union in operation for less than four years or having assets of less than 

$500,000 shall set aside ten per cent of its gross earnings until the regular reserve 
equals seven and a-half per cent of its total outstanding loans and risk assets, 
whereupon the credit union shall set aside five per cent of its gross earnings until 
the regular reserve equals ten per cent of its total outstanding loans and risk assets. 

 (2) A credit union in operation for four or more years or having assets of $500,000 or 
more shall set aside ten per cent of gross earnings until the balance in the regular 
reserve equals four per cent of its total outstanding loans and risk assets, 
whereupon the credit union shall set aside five per cent of its gross earnings until 
the regular reserve equals six per cent of its total outstanding loans and risk assets.  

 (b) Whenever a credit union's regular reserve account falls below the percentages 
required by this section, the credit union shall notify the commissioner and shall make up the 
deficiency by regular contributions in such amounts as may be needed to maintain the required 
level. 
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 (c) The commissioner may decrease or waive entirely the reserve requirement for an 
individual credit union in one or more accounting periods when in the commissioner's opinion 
such a decrease is necessary or desirable. 
 (d) The regular reserve shall belong to the credit union and shall be used to meet losses 
on risk assets and to meet such other classes of losses as are approved by the commissioner.  The 
regular reserve shall not be distributed except on liquidation of the credit union, or in accordance 
with a plan approved by the commissioner. 
 
 
 §412:10-601  Special reserves.  The board of directors may establish, or the commissioner 
may require any credit union on an individual basis to establish, and transfer funds into one or 
more special reserve accounts when in the board's or the commissioner's judgment such action is 
necessary to protect the interests of the credit union's members, including without limitation 
circumstances when a credit union purchases accounts, or suffers an impairment or threat of 
impairment that endangers the adequacy of its regular reserve account.  Special reserves may 
include allowances for loan losses and investment losses. 
 
 
 §412:10-602  Risk assets. The commissioner shall define by rule what is deemed "risk 
assets" for the purpose of establishing the regular reserve. 
 
 

PART VII.  OTHER MEMBER SERVICES 
 
 §412:10-700  Insurance for members.  A credit union may purchase or make available 
insurance for its members either on an individual or group basis. 
 
 
 §412:10-701  Liability insurance for officers.  A credit union may purchase and maintain 
insurance on behalf of any person who is or was a director, officer, employee, or agent of the 
credit union, or who is or was serving at the request of the credit union as a director, officer, 
employee, or agent of another corporation, partnership, joint venture, trust or other enterprise 
against any liability asserted against such person and incurred by such person in any such capacity 
or arising out of such person's status as such, whether or not the credit union would have the 
power to indemnify such person against such liability. 
 
 
 §412:10-702  Group purchasing.  A credit union may enter into marketing arrangements 
and joint ventures with other credit unions, or organizations or financial institutions to facilitate its 
members' voluntary purchase of goods, insurance and other services from third parties, consistent 
with the purposes of the credit union.  A credit union may be compensated for services so 
provided. 
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 §412:10-703  Money-type instruments.  A credit union may collect, receive and disburse 
monies in connection with the providing of negotiable checks, money orders, travelers checks, and 
other money-type instruments, and the providing of services through automated teller machines 
and for such other purposes as may provide benefit or convenience to its members.  A credit union 
may charge fees for such services. 
 
 
 §412:10-704  Retirement accounts.  A credit union may act as trustee or custodian of any 
form of retirement, pension, profit-sharing, or deferred income accounts authorized under federal 
law or the laws of this State including but not limited to individual retirement accounts, pension 
funds of self-employed individuals, and pension funds of a company or organization whose 
employees or members are eligible for membership in the credit union. 
 
 

PART VIII.  CORPORATE CREDIT UNION 
 
 §412:10-800  Application of part.  Provisions of this part shall govern the formation and 
operations of a corporate credit union.  Only one corporate credit union may be chartered under 
this article and as such shall have the exclusive right to use the term "corporate credit union" as 
part of its name.  All parts of this chapter not inconsistent with this part shall apply. 
 
 
 §412:10-801  Purposes.  The purposes of the corporate credit union are to: 
 (1) Accumulate and prudently manage the liquidity of its member credit unions through 

interlending and investment services; 
 (2) Act as an intermediary for credit union funds between members and other 

corporate credit unions; 
 (3) Obtain liquid funds from other credit union organizations, financial intermediaries, 

and other sources; 
 (4) Foster and promote in cooperation with other state, regional, and national corporate 

credit unions and credit union organizations or associations the economic security, 
growth, and development of member credit unions; and 

 (5) Provide payment systems and correspondent services to its members. 
 
 
 §412:10-802  Membership.  Membership in the corporate credit union shall consist of and 
be limited to the credit union subscribers to the articles of association, credit unions chartered 
under this article, the Federal Credit Union Act or any other credit union law, and organizations 
or associations of credit unions. 
 
 
 §412:10-803  Organization.  The application, approval and formation process for the 
corporate credit union shall be the same as for any other credit union, except that ten or more 
credit unions shall be required to file an application for a charter. 
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 §412:10-804  Management and operation of corporate credit union.  The corporate 
credit union shall be organized and operated like any other credit union, except that: 
 (1) Persons eligible to hold office and vote shall be designated by the board of directors 

of each member of the corporate credit union as the voting representative in the 
corporate credit union.  Such voting representative shall be eligible to hold office in 
the corporate credit union as if such person were an individual member of the 
corporate credit union.  Each member shall have only one vote; 

 (2) The corporate credit union shall be exempt from the regular reserve requirements 
established under this article, but shall establish and maintain an equity reserve to 
meet losses, in accordance with rules adopted by the commissioner; 

 (3) The corporate credit union shall be exempt from the share and deposit requirements 
of this article and from the security laws of this State; and 

 (4) The supervisory committee of a corporate credit union shall cause an annual 
opinion audit to be made by an independent, duly licensed certified public 
accountant and shall submit the audit report to the board of directors.  A summary 
of the audit report shall be submitted to the membership at the next annual meeting. 
 A copy of the audit report shall be submitted to the commissioner within thirty 
days after receipt by the board of directors. 

 
 
 §412:10-805  Powers.  The corporate credit union shall have all the rights, powers and 
privileges of any other credit union chartered under this article, as well as the power to: 
 (1) Accept funds, either as shares or deposits, from a member and from any credit 

union chartered by this State, by another state or territory of the United States, or 
by the United States, whether or not such credit union is a member of the corporate 
credit union, or from a similar institution incorporated under the laws of another 
country; 

 (2) Make loans to or invest in a member or in any credit union chartered by this State, 
by another state or territory of the United States, or by the United States, whether 
or not such credit union is a member of the corporate credit union; 

 (3) Make loans to or place deposits in a bank, savings bank, trust company, or savings 
and loan association chartered by this State, by another state or territory of the 
United States, or by the United States; 

 (4) Provide payment systems and correspondent services to its members; 
 (5) Participate with any credit union chartered by this State, another state or territory 

of the United States, or the United States in making loans to its members or to 
members of any other participating credit union, under the terms and conditions to 
which the participating credit unions agree; 

 (6) Contract for penalties for payment of loans prior to the scheduled maturity; 
 (7) Sell all or a part of its assets to another depository financial institution, purchase all 

or part of the assets of another depository financial institution and assume the 
liabilities of the selling depository financial institution and those of the selling 
depository institution's members or depositors; 
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 (8) Act as intermediary for the funds of members, credit unions and other corporate 
credit unions; 

 (9) Act as agent for members, other credit unions and credit union organizations in 
paying, receiving, transferring the assets and liabilities received and invested as 
permitted in this article; 

 (10) Receive and hold in safekeeping the securities and other assets of its members and, 
in connection therewith, make such disposition of such assets as may be agreed to 
or directed by the member; and 

 (11) Exercise all incidental powers that are convenient, suitable or necessary to enable it 
to carry out the corporate credit union's purposes. 

 
 
 §412:10-806  Participation in central system.  The corporate credit union may enter into 
agreements and subscribe to any required shares for the purpose of participation in the National 
Credit Union Administration Central Liquidity Facility created by Public Law 95-630 or any other 
state or federal central liquidity facility or central financial system for credit unions.  The corporate 
credit union may also enter into agreements with any third parties to aid credit unions to obtain 
additional sources of liquidity. 
 
 
 §412:10-807  Collection on loans to members.  (a) For any amounts due from a member 
to the corporate credit union, the corporate credit union shall have: 
 (1) A right of immediate setoff against the balances of the share and deposit accounts 

of each member; and  
 (2) A lien on all share and deposit accounts of each member in the total amount of the 

indebtedness, which shall attach to such accounts and be effective whenever the 
member is indebted to the corporate credit union, and which shall have priority 
over the interest of all members and unsecured creditors of the debtor member. 

 (b) The board of directors or credit committee of the corporate credit union may 
require and accept additional security for loans to a member in the form of a pledge, assignment, 
hypothecation, or mortgage of any assets of the member or a guarantor. 
 
 
 §412:10-808  Meetings.  The board of directors of the corporate credit union shall meet at 
least every ninety days in person or by means of telephone as provided in the bylaws. 
 
 

ARTICLE 11.  FINANCIAL INSTITUTION HOLDING COMPANIES 
 
 412:11-100 Applicability of article 
 412:11-101 Registration and reporting of financial institution holding companies 
 412:11-102 Examination of financial institution holding company 
 412:11-103 Use of state or federal examinations 
 412:11-104 Service of process 
 412:11-105 Sanctions for failure to register or submit reports 
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 412:11-106 Injunctions 
 
 

ARTICLE 11.  FINANCIAL INSTITUTION HOLDING COMPANIES 
 
 §412:11-100  Applicability of article.  The provisions of this article shall govern the 
registration, reporting and examination of financial institution holding companies in this State. 
 
 
 §412:11-101  Registration and reporting of financial institution holding companies. (a) 
Within one hundred eighty days after the date of enactment of this article, or within one hundred 
eighty days after becoming a financial institution holding company, whichever is later, and 
annually thereafter on dates established by the commissioner, which shall not be earlier than ninety 
days after the close of the fiscal year, each financial institution holding company shall register with 
the commissioner, on forms provided or prescribed by the commissioner.  Such forms shall 
include information with respect to the financial condition, operation, management and inter-
company relationships of the financial institution holding company and its subsidiaries and related 
matters as the commissioner may deem necessary or appropriate to carry out the purposes of this 
article.  The commissioner shall, as far as possible consistent with the effective discharge of the 
commissioner's responsibilities, prescribe forms in current use by financial institution holding 
companies in discharging their registration or reporting obligations under the federal Securities 
Exchange Act, the federal Bank Holding Company Act and the federal Home Owners' Loan Act.  
The commissioner may, in the commissioner's discretion, extend the time within which a financial 
institution holding company shall register and file the requisite information. 
 (b) The commissioner is authorized to adopt rules pursuant to chapter 91 as may be 
necessary to enable the commissioner to administer and carry out the registration and reporting 
procedures and requirements of this section. 
 
 
 §412:11-102  Examination of financial institution holding company.  The commissioner 
may from time to time conduct reasonable examinations of any financial institution holding 
company that directly owns twenty-five per cent or more of any class of voting securities of a 
Hawaii financial institution as may be necessary or appropriate to determine whether the condition 
or activities of the company are jeopardizing the safety or soundness of the operations of its 
financial institution subsidiary.  The commissioner shall not conduct an examination of any 
financial institution holding company that indirectly controls a Hawaii financial institution through 
one or more financial institution holding companies unless the commissioner has good cause to 
believe that the financial institution holding company indirectly controlling the Hawaii financial 
institution is experiencing financial adversity that will have a material negative impact on the safety 
and soundness of the Hawaii financial institution.  The cost of the examinations shall be assessed 
against and paid by the financial institution holding company in the same manner as financial 
institutions under section 412:2-105. 
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 §412:11-103  Use of state or federal examinations.  The commissioner may accept, 
adopt, or use in lieu of an examination prescribed by section 412:11-102 or otherwise, all or any 
part of the results of an examination conducted by an appropriate state or federal regulatory agency 
of a financial institution or a financial institution holding company for the same period or subject 
matter that would be covered by an examination required or permitted under this article. 
 
 
 §412:11-104  Service of process.  Every financial institution holding company shall 
designate in its registration statement the name and address of an agent in this State who is 
authorized to receive service of process and any notices in behalf of the holding company.  Service 
may be made on a financial institution holding company by leaving a copy of the process at the 
office of the appointed agent in this State.  If such person is not available or refuses to accept 
service or notice, the service or notice may be served upon any officer or manager of the financial 
institution subsidiary located in this State. 
 
 
 §412:11-105  Sanctions for failure to register or submit reports.  Any financial 
institution holding company failing to register or furnish any report or information as and when 
required under this article, shall be subject to an administrative fine of not more than $200 for 
each day that it fails to register or for each day that any such report is delinquent, which fine shall 
be recovered pursuant to the provisions of section 412:2-611. 
 
 
 §412:11-106  Injunctions.  If it appears to the commissioner that any person has 
committed or is about to commit a violation of any provision of this article or any rule or order of 
the commissioner, the commissioner may apply to the circuit court for an order enjoining such 
person from violating or continuing to violate this article or any rule or order and for injunctive 
relief as the nature of the case or the interests of the financial institution or the financial institution 
holding company or its depositors, beneficiaries, creditors or shareholders may require. 
 
 

ARTICLE 12.  INTERSTATE BRANCHING AND BANK MERGERS 
 
 412:12-100 Purpose 
 412:12-101 Definitions 
 412:12-102 Authority of Hawaii state banks to establish interstate branches by merger 
 412:12-103 Authority of Hawaii state banks to establish a de novo interstate branch or 

acquire an interstate branch 
 412:12-104 Authority of out-of-state banks to establish interstate branches in Hawaii by 

merger 
 412:12-105 Authority of out-of-state banks to establish a de novo interstate branch or 

acquire an interstate branch 
 412:12-106 No concentration limit under Hawaii state law; waiver of federal 

concentration limits 
 412:12-107 Powers; additional branches 
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412:12-108 Examinations; periodic reports; cooperative agreements; assessment of fees 
 412:12-109 Enforcement 
 412:12-110 Notice of subsequent merger, etc. 

 
 

ARTICLE 12.  INTERSTATE BRANCHING AND BANK MERGERS 
 
 §412:12-100  Purpose.  It is the express intent of this article to permit interstate branching 
under sections 102 and 103 of the Riegle-Neal Interstate Banking and Branching Efficiency Act of 
1994, Public Law No. 103-328, in accordance with the provisions set forth in this article. 
 
 
 §412:12-101  Definitions.  As used in this article, unless a different meaning is required 
by the context, the following words and phrases shall have the following meanings: 
 "Acquisition of a branch" means the acquisition of a branch located in a host state, without 
engaging in an "interstate merger transaction" as defined in this article. 
 "Bank" has the meaning set forth in 12 U.S.C. section 1813(h); provided that the term 
"bank" shall not include any "foreign bank" as defined in 12 U.S.C. section 3101(7), except that 
the term "bank" shall include any foreign bank organized under the laws of a territory of the 
United States, Puerto Rico, Guam, American Samoa, or the Virgin Islands, the deposits of which 
are insured by the Federal Deposit Insurance Corporation. 
 "Bank holding company" has the meaning set forth in 12 U.S.C. section 1841(a)(1). 
 "Bank supervisory agency" means: 
 (1) Any agency of another state with primary responsibility for chartering and 

supervising banks; and  
 (2) The Office of the Comptroller of the Currency, the Federal Deposit Insurance 

Corporation, the Board of Governors of the Federal Reserve System, and any 
successor to these agencies. 

 "Branch" means a place of business of a bank, other than its main office, which is open to 
the public and at which deposits are received and paid.  The term does not include an automatic 
teller machine as defined in section 412:3-501. 
 "Control" shall be construed consistently with 12 U.S.C. section 1841(a)(2). 
 "De novo branch" means a branch of a bank located in a host state which: 
 (1) Is originally established by the bank as a branch; and 
 (2) Does not become a branch of the bank as a result of (A) the acquisition of another 

bank or a branch of another bank, or (B) the merger, consolidation, or conversion 
involving any bank or branch. 

 "Foreign bank" has the meaning set forth in 12 U.S.C. section 3101(7). 
 "Hawaii bank" means a bank whose home state is Hawaii. 
 "Hawaii state bank" means a bank chartered under the laws of Hawaii. 
 "Home state" means: 
 (1) With respect to a state bank, the state by which the bank is chartered; 
 (2) With respect to a national bank, the state in which the main office of the bank is 

located; and  
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 (3) With respect to a foreign bank, the state determined to be the home state of the 
foreign bank under 12 U.S.C. section 3103(c). 

 "Home state regulator" means, with respect to an out-of-state state bank, the bank 
supervisory agency of the state in which the bank is chartered. 
 "Host state" means a state, other than the home state of a bank, in which the bank 
maintains, or seeks to establish and maintain a branch. 
 "Interstate merger transaction" means: 
 (1) The merger or consolidation of banks with different home states, and the 

conversion of branches of any bank involved in the merger or consolidation into 
branches of the resulting bank; or  

 (2) The purchase of all or substantially all of the assets (including all or substantially all 
of the branches) of a bank whose home state is different from the home state of the 
acquiring bank. 

 "Out-of-state bank" means a bank whose home state is a state other than Hawaii. 
 "Out-of-state state bank" means a bank chartered under the laws of any state other than 
Hawaii. 
 "Resulting bank" means a bank that has resulted from an interstate merger transaction 
under this article. 
 "State," whenever this word is used in its uncapitalized form, means any state of the 
United States, the District of Columbia, any territory of the United States, Puerto Rico, Guam, 
American Samoa, the Trust Territory of the Pacific Islands, the Virgin Islands, and the Northern 
Mariana Islands. 
 
 
 §412:12-102  Authority of Hawaii state banks to establish interstate branches by 
merger.  (a) With the prior approval of the commissioner, a Hawaii state bank may establish and 
operate one or more branches in a state other than Hawaii, pursuant to an interstate merger 
transaction in which the Hawaii state bank is the resulting bank. 
 (b) Not later than the date on which the required application for the interstate merger 
transaction is filed with the responsible federal bank supervisory agency, the applicant Hawaii state 
bank shall comply with and the application shall be processed in accordance with all applicable 
provisions of part VI, article 3, of this chapter.  The interstate merger transaction may be 
consummated and the Hawaii state bank may establish and operate the branches outside of Hawaii 
only after the applicant has received the commissioner's written approval. 
 
 
 §412:12-103  Authority of Hawaii state banks to establish a de novo interstate branch 
or acquire an interstate branch.  (a) With the prior approval of the commissioner, any Hawaii 
state bank may establish and operate a de novo branch or acquire and operate a branch in a state 
other than Hawaii. 
 (b) A Hawaii state bank desiring to establish and operate a de novo branch or acquire 
and operate a branch in another state under this section shall comply with, and the application shall 
be processed in accordance with sections 412:3-503 and 412:3-505.  In acting on the application, 
the commissioner shall consider the views of the appropriate bank supervisory agencies.  The 
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applicant bank may establish and operate the branch when it has received the written approval of 
the commissioner. 
 
 
 §412:12-104  Authority of out-of-state banks to establish interstate branches in Hawaii 
by merger.  (a) One or more Hawaii banks may enter into an interstate merger transaction with 
one or more out-of-state banks under this article, and an out-of-state bank resulting from the 
transaction may maintain and operate the branches in Hawaii of a Hawaii bank that participated in 
the transaction, if the conditions and filing requirements of this article are met. 
 (b) Any out-of-state bank that will be the resulting bank pursuant to an interstate 
merger transaction involving a Hawaii state bank shall notify the commissioner of the proposed 
merger not later than the date on which it files an application for an interstate merger transaction 
with the responsible federal bank supervisory agency, and shall submit a copy of that application 
to the commissioner and pay a filing fee of $9,000, or a greater amount as the commissioner may 
establish by rule pursuant to chapter 91.  The filing fee shall be non-refundable. Any Hawaii state 
bank which is a party to an interstate merger transaction shall comply with part VI, article 3, of 
this chapter to the extent applicable, and with other applicable state and federal laws.  If the 
resulting bank in the interstate merger transaction is an out-of-state state bank, the director of 
commerce and consumer affairs shall not file the articles of merger until the out-of-state state bank 
has filed a confirmation in writing by the commissioner of compliance with this section.  If the 
resulting bank in the interstate merger transaction is an out-of-state bank which is a national 
banking association, the resulting bank shall file with the director of commerce and consumer 
affairs a confirmation in writing by the commissioner of compliance with this section. 
 (c) Any out-of-state state bank which shall be the resulting bank in an interstate merger 
transaction involving a Hawaii bank shall confirm in writing to the commissioner that as long as it 
maintains a branch in this State, it shall comply with all applicable laws of this State and provide 
satisfactory evidence to the commissioner of compliance with applicable requirements of chapter 
414 relating to foreign corporations. 
 
 
 §412:12-105  Authority of out-of-state banks to establish a de novo interstate branch 
or acquire an interstate branch.  (a) An out-of-state bank that does not operate a branch in this 
State and that meets the requirements of this article may establish and operate a branch in this 
State. 
 (b) An out-of-state bank that does not operate a branch in this State and that meets the 
requirements of this article may establish and operate a branch in this State through the acquisition 
of a branch. 
 (c) An out-of-state bank desiring to establish and operate a branch or to acquire and 
operate a branch in this State pursuant to this section shall provide to the commissioner written 
notice of the proposed transaction not later than the date on which the bank applies to the 
responsible federal bank supervisory agency for approval to establish or acquire the branch.  The 
filing of the notice shall be accompanied by a filing fee of $9,000 or a greater amount as the 
commissioner may establish by rule pursuant to chapter 91.  The filing fee shall be non-
refundable. 
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 (d) No branch of an out-of-state bank may be established or acquired in this State, 
under this section, unless: 

(1) The out-of-state bank confirms in writing to the commissioner that as long as it 
maintains a branch in this State, it shall comply with all applicable laws of this 
State; 

(2) The applicant provides to the commissioner satisfactory evidence of compliance 
with the applicable requirements of chapter 414 relating to foreign corporations; 
and  

(3) The commissioner, acting within thirty days after receiving notice of an application 
under subsection (c), certifies to the responsible federal bank supervisory agency 
that the requirements of this article have been met. 

 
 
 §412:12-106  No concentration limit under Hawaii state law; waiver of federal 
concentration limits.  (a) There shall be no state deposit cap or concentration limit under the law 
of this State. 
 (b) The commissioner may waive, on a case by case basis, the federal statewide 
concentration limits under section 44(b) of the Federal Deposit Insurance Act; provided that the 
commissioner shall apply a standard that does not discriminate against out-of-state banks.  In 
granting a waiver, the commissioner shall consider whether the waiver promotes the availability of 
financial services, the marketability of Hawaii banks, or another public interest.  This section shall 
not affect the applicability, if any, of federal or state antitrust law.   
 
 
 §412:12-107  Powers; additional branches.  (a) An out-of-state state bank which 
establishes and operates a branch in Hawaii under this article may conduct any activities at the 
branch that are authorized under the laws of this State for Hawaii state banks chartered under 
article 5 of this chapter. 
 (b) A Hawaii state bank may conduct any activities at any branch outside Hawaii that 
are permissible for a bank chartered by the host state where the branch is located, except to the 
extent the activities are expressly prohibited by the laws of this State or by any rule or order of the 
commissioner applicable to the Hawaii state bank; provided that the commissioner may waive any 
prohibition if the commissioner determines, by order or rule, that the involvement of out-of-state 
branches of Hawaii state banks in particular activities would not threaten the safety or soundness of 
those banks. 
 (c) An out-of-state bank that has established or acquired a branch in Hawaii under this 
article may establish or acquire additional branches or other places of business as authorized 
pursuant to section 412:3-501 in Hawaii to the same extent that any Hawaii bank may establish or 
acquire a branch or other places of business in Hawaii under applicable federal and state law. 
 (d) If an out-of-state bank operates two or more branches in Hawaii, the out-of-state 
bank shall designate one of its branches as its principal office in this State. 
 
 
 §412:12-108  Examinations; periodic reports; cooperative agreements; assessment of 
fees.  (a) To the extent consistent with subsection (c), the commissioner may examine any branch 
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established and maintained in this State pursuant to this article by an out-of-state state bank as the 
commissioner deems necessary to determine whether the branch is being operated in compliance 
with the laws of this State and in accordance with safe and sound banking practices.  Sections 
412:2-105 and 412:2-200 shall apply to the examinations of the out-of-state state banks in the same 
manner as to the examinations of Hawaii financial institutions.   
 (b) The commissioner may require periodic reports regarding any out-of-state bank that 
operates a branch in Hawaii pursuant to this article.  The required reports shall be provided by the 
bank or by the bank supervisory agency having primary responsibility for the bank.  Any 
reporting requirements prescribed by the commissioner under this subsection shall be (1) 
consistent with the reporting requirements applicable to Hawaii state banks and (2) appropriate for 
the purpose of enabling the commissioner to carry out the commissioner's responsibilities under 
this chapter. 
 (c) The commissioner may enter into cooperative, coordinating, and information-
sharing agreements with any other bank supervisory agencies or any organization affiliated with or 
representing one or more bank supervisory agencies with respect to the periodic examination or 
other supervision of any branch in Hawaii of an out-of-state state bank, or any branch of a Hawaii 
state bank in any host state, and the commissioner may accept the parties' reports of examination 
and reports of investigation in lieu of conducting the commissioner's own examinations or 
investigations. 
 (d) The commissioner may enter into contracts with any bank supervisory agency that 
has concurrent jurisdiction over a Hawaii state bank or an out-of-state state bank operating a 
branch in this State pursuant to this article to engage the services of the agency's examiners at a 
reasonable rate of compensation, or to provide the services of the commissioner's examiners to the 
agency at a reasonable rate of compensation. 
 (e) The commissioner may enter into joint examinations or joint enforcement actions 
with other bank supervisory agencies having concurrent jurisdiction over any branch in Hawaii of 
an out-of-state state bank or any branch of a Hawaii state bank in any host state; provided that the 
commissioner at any time may take action independently if the commissioner deems the action to 
be necessary or appropriate to carry out the commissioner's responsibilities under this article or to 
ensure compliance with the laws of this State; provided further that, in the case of an out-of-state 
state bank, the commissioner shall recognize the exclusive authority of the home state regulator 
over corporate governance matters and the primary responsibility of the home state regulator with 
respect to safety and soundness matters. 
 (f) Each out-of-state state bank that maintains one or more branches in this State may 
be assessed and, if assessed, shall pay supervisory, examination, and other fees in accordance with 
the laws of this State and rules of the commissioner.  The fees may be shared with other bank 
supervisory agencies or any organization affiliated with or representing one or more bank 
supervisory agencies in accordance with agreements between the parties and the commissioner. 
 
 
 §412:12-109  Enforcement.  If the commissioner determines that a branch maintained by 
an out-of-state state bank in this State is being operated in violation of any provision of the laws of 
this State, or that the branch is being operated in an unsafe and unsound manner, the commissioner 
may take all enforcement actions as the commissioner could take if the branch were a Hawaii state 
bank; provided that the commissioner shall promptly give notice to the home state regulator of 
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each enforcement action taken against an out-of-state state bank and, to the extent practicable, shall 
consult and cooperate with the home state regulator in pursuing and resolving the enforcement 
action.  The enforcement and supervisory powers of the commissioner contained in parts III to VI, 
article 2 of this chapter shall apply to an out-of-state state bank to the same extent that the 
provisions are applicable to a Hawaii financial institution. 
 
 
 §412:12-110  Notice of subsequent merger, etc.  Each out-of-state state bank that 
operates a branch in this State pursuant to this article, or the home state regulator of the bank, shall 
give at least thirty days' prior written notice (or, in the case of an emergency transaction, shorter 
notice as is consistent with applicable state or federal law) to the commissioner of any merger, 
consolidation, or other transaction that would cause a change of control with respect to the out-of-
state state bank or any bank holding company that controls the bank, with the result that an 
application would be required to be filed pursuant to the federal Change in Bank Control Act of 
1978, as amended, 12 U.S.C. section 1817(j), or the federal Bank Holding Company Act of 1956, 
as amended, 12 U.S.C. section 1841 et seq., or any successor statutes thereto. 
 
 

ARTICLE 13.  THE HAWAII INTERNATIONAL BANKING ACT 
 

PART I.  GENERAL 
 
SECTION 
 412:13-100 Title and purpose 
 412:13-101 Application to existing foreign banks 
 412:13-102 Definitions 
 

PART II.  DIRECT BRANCH, AGENCY, AND REPRESENTATIVE OFFICES 
OF FOREIGN BANKS 

 
 412:13-200 Purpose 
 412:13-201 Branches and agencies of foreign banks; necessity of licensure 
 412:13-202 Application to establish and maintain a branch or agency; contents 
 412:13-203 Application to establish and maintain a branch or agency; manner of filing 

and determination 
 412:13-204 Denial of license 
 412:13-205 Amended license to establish and maintain a branch or agency 
 412:13-206 Application fees 
 412:13-207 No concurrent maintenance of federal branches or agencies 
 412:13-208 Powers of branch and agency 
 412:13-209 Filing of amendments to articles of incorporation 
 412:13-210 Separate assets 
 412:13-211 Disclosure of lack of deposit insurance  
 412:13-212 Limitations on payment of interest on deposits 
 412:13-213 Pledge of assets 

 201 



 412:13-214 Asset maintenance 
 412:13-215 Representative office of foreign banks; necessity of licensure 
 412:13-216 Representative office; application  
 412:13-217 Representative office; factors for approval of application 
 412:13-218 Representative office; permissible activities 
 412:13-219 Posting of license 
 412:13-220 Licenses not transferable 
 412:13-221 Change of control of foreign bank 
 412:13-222 Relocation of office; written application necessary 
 412:13-223 Examination; payment of fees 
 412:13-224 Supervision and enforcement 
 412:13-225 Reports 
 412:13-226 Books, accounts, and records 
 412:13-227 Voluntary closure of branch, agency, or representative office; application 
 412:13-228 Suspension or revocation of license; grounds; procedures 
 412:13-229 Immediate suspension or revocation 
 412:13-230 Seizure of foreign bank's property and business; liquidation 

 
 

PART III.  HAWAII BRANCHES OF OUT-OF-STATE FOREIGN BANKS 
 
 412:13-300 Purposes 
 412:13-301 Establishment of interstate branches in this State by out-of-state foreign 

banks 
 
 

ARTICLE 13.  THE HAWAII INTERNATIONAL BANKING ACT 
 

PART I.  GENERAL 
 
 §412:13-100  Title and purpose.  (a) This article shall be known and may be cited as the 
Hawaii International Banking Act. 
 (b) This article is intended generally to provide for state regulation of the participation 
by foreign banks in the financial markets of this State. 
 (c) Consistent with the federal International Banking Act, the Bank Holding Company 
Act, the Federal Deposit Insurance Act, and the Interstate Banking and Branching Efficiency Act, 
this article is intended specifically: 
 (1) To authorize banking activities and operations, under state licenses issued by the 

commissioner, of direct branch and agency offices in this State of foreign banks, 
generally under terms and conditions not less favorable than the terms and 
conditions under which the activities and operations may be conducted by federal 
branch or agency offices of foreign banks in the United States, and to set forth a 
statutory framework for the licensing, regulation, and supervision of the State-
licensed offices of foreign banks by the commissioner to assure the safe and sound 
operation of the offices that are licensed under the laws of this State; 
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 (2) To authorize representative offices in this State of foreign banks, and to set forth 
statutory provisions governing the licensing and supervision of the representative 
offices by the commissioner; and  

 (3) To ensure that the banking laws and rules of this State otherwise apply to foreign 
banks in a manner consistent with the laws and policies of the United States 
governing the operations in this country of foreign banks. 

 
 
 §412:13-101  Application to existing foreign banks.  (a) The licenses of foreign banks to 
open and maintain agency offices and representative offices in this State which were granted before 
and which are in effect on June 1, 1997, are not invalidated by the enactment of this article nor by 
any change made in the requirements for licensing of foreign bank offices, nor by the repeal of the 
laws under which they were licensed. 
 (b) The provisions of this article shall apply to all agency and representative offices of 
foreign banks which were licensed under previous laws of this State and which are in operation on 
June 1, 1997, except as provided in this section. 
 (c) With the enactment of this article, non-depository agency offices of foreign banks 
which were licensed under previous laws of this State and are in operation on June 1, 1997, shall 
have all of the powers and authority of a Hawaii state agency under this article, except that the 
non-depository agency office shall not accept any deposits pursuant to section 412:13-208, and as 
long as deposits are not accepted, the non-depository agency office shall not be required to comply 
with section 412:13-213.  Notwithstanding the foregoing provision, nothing shall prohibit the 
foreign bank operating a non-depository agency office from filing an application under section 
412:13-205 to amend its license. 
 
 
 §412:13-102  Definitions.  As used in this article: 
 "Affiliate" has the same meaning as set forth in section 2(k) of the Bank Holding Company 
Act (12 U.S.C. 1841(k)). 
 "Agency," when used in reference to an office of a foreign bank, shall have the same 
meaning as is set forth in section 1(b)(1) of the federal International Banking Act 
(12 U.S.C. 3101(1)). 
 "Bank" means any bank as defined in:  section 2(c) of the Bank Holding Company Act (12 
U.S.C. 1841(c)); section 3(a)(1) of the Federal Deposit Insurance Act (12 U.S.C. 1813(a)(1)), 
other than a branch of a foreign bank; or, as the context may require, in section 412:5-100.  The 
term shall not in any event include a foreign bank or a branch or agency of a foreign bank. 
 "Bank holding company" has the same meaning as set forth in section 2(a) of the Bank 
Holding Company Act (12 U.S.C. 1841(a)). 
 "Bank Holding Company Act" means the federal Bank Holding Company Act of 1956, as 
amended (12 U.S.C. 1841 et seq.). 
 "Bank supervisory agency" means: 
 (1) The Office of the Comptroller of the Currency, the Federal Deposit Insurance 

Corporation, the Board of Governors of the Federal Reserve System, and any 
successor to these agencies; 
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 (2) Any agency of another state with primary responsibility for chartering and 
supervising banks; and  

 (3) Any agency of a country (including any colonies, dependencies, possessions, or 
political subdivisions thereof) other than the United States with primary 
responsibility for chartering and supervising banks. 

 "Branch," when used in reference to an office of a foreign bank, has the same meaning as 
is set forth in section 1(b)(3) of the federal International Banking Act (12 U.S.C. 3101(3)), and 
when used in reference to an office of a bank as defined in this section, shall have the same 
meaning as is set forth in section 3(o) of the Federal Deposit Insurance Act (12 U.S.C. 1813(o)). 
 "Control" shall be construed consistently with the provisions of section 2(a)(2) of the Bank 
Holding Company Act (12 U.S.C. 1841 (a)(2)). 
 "Depository institution" means any institution that is included for any purpose within the 
definitions of "insured depository institution" as set forth in section 3(c)(2) and (3) of the Federal 
Deposit Insurance Act (12 U.S.C. 1813 (c)(2) and (3)). 
 "Federal agency" means an agency of a foreign bank that is licensed by the Comptroller of 
the Currency pursuant to section 4 of the federal International Banking Act (12 U.S.C. 3102). 
 "Federal branch" means a branch of a foreign bank that is licensed by the Comptroller of 
the Currency pursuant to section 4 of the federal International Banking Act (12 U.S.C. 3102). 
 "Federal Deposit Insurance Act" means the Federal Deposit Insurance Act, as amended 
(12 U.S.C. 1813 et seq.). 
 "Federal International Banking Act" means the federal International Banking act of 1978, 
as amended (12 U.S.C. 3101 et seq.). 
 "Foreign bank" means any company organized under the laws of a foreign country, a 
territory of the United States, Puerto Rico, Guam, American Samoa, or the Virgin Islands, that 
engages directly in the business of banking.  The term includes foreign commercial banks, foreign 
merchant banks, and other foreign institutions that engage in banking activities usual in connection 
with the business of banking in the countries where the foreign institutions are organized or 
operating. 
 "Hawaii bank" means a Hawaii state bank or a Hawaii national bank. 
 "Hawaii national bank" means a national banking association having its headquarters 
within Hawaii. 
 "Hawaii representative office" means a representative office that is located in this State. 
 "Hawaii state agency," when used in reference to an office of a foreign bank, means an 
agency of a foreign bank that is located in this State and licensed pursuant to this chapter, part II, 
of this article. 
 "Hawaii state bank" means a bank organized under the laws of Hawaii. 
 "Hawaii state branch," when used in reference to an office of a foreign bank, means a 
branch of a foreign bank that is located in this State and licensed pursuant to this chapter, part II, 
of this article. 
 "Home state" has the same meaning in reference to national banks, state banks, and bank 
holding companies as is set forth in section 44(f)(4) of the Federal Deposit Insurance Act 
(12 U.S.C. 1831u), and the same meaning in reference to foreign banks as is set forth in section 
5(c) of the federal International Banking Act (12 U.S.C. 3103(c)). 
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 "Interstate Banking and Branching Efficiency Act" means the federal Riegle-Neal Interstate 
Banking and Branching Efficiency Act of 1994, Public Law No, 103-328, 108 Stat. sections 2338 
to 2381 (September 29, 1994, codified at various sections of Title 12, United States Code). 
 "Interstate branch" means a branch of a bank or a branch of a foreign bank, as the context 
may require, which is established after September 29, 1994, pursuant to the authority contained in 
the Interstate Banking and Branching Efficiency Act, outside the home state of the bank or foreign 
bank.  In the case of a foreign bank, the term shall not include a limited branch. 
 "Limited branch" means a branch of a foreign bank that accepts only those deposits as 
would be permissible for a corporation organized under section 25A of the Federal Reserve Act in 
accordance with section 5(a)(7) of the federal International Banking Act (12 U.S.C. 3103(a)(7)). 
 "Out-of-state bank" means a bank, the home state of which is a state other than Hawaii. 
 "Out-of-state bank holding company" means a bank holding company, the home state of 
which is a state other than Hawaii. 
 "Out-of-state foreign bank" means a foreign bank, the home state of which is a state other 
than Hawaii. 
 "Representative office" has the same meaning as is set forth in section 1(b)(15) of the 
federal International Banking Act (12 U.S.C. 3101(15)). 
 "State," whenever this word is used in its uncapitalized form, has the same meaning as is 
set forth in section 3(a)(3) of the Federal Deposit Insurance Act (12 U.S.C. 1813(a)(3)). 
 "Subsidiary" has the same meaning as set forth in section 2(d) of the Bank Holding 
Company Act (12 U.S.C. 1841(d)). 
 "United States," when used in a geographical sense, means the several states, the District 
of Columbia, Puerto Rico, Guam, American Samoa, the American Virgin Islands, the Trust 
Territory of the Pacific Islands, and any other territory of the United States; and, when used in a 
political sense, means the federal government of the United States. 
 
 

PART II.  DIRECT BRANCH, AGENCY, AND REPRESENTATIVE 
OFFICES OF FOREIGN BANKS 

 
 §412:13-200  Purpose.  Consistent with the federal International Banking Act, the Bank 
Holding Company Act, the Federal Deposit Insurance Act, and the Interstate Banking and 
Branching Efficiency Act, this part is intended: 
 (1) To authorize banking activities and operations, under state licenses issued by the 

commissioner, of direct branch and agency offices in this State of foreign banks, 
generally under terms and conditions not less favorable than the terms and 
conditions under which the activities and operations may be conducted by federal 
branch or agency offices of foreign banks in the United States, and to set forth a 
statutory framework for the licensing, regulation, and supervision of state-licensed 
offices of foreign banks by the commissioner to assure the safe and sound operation 
of the offices that are licensed under the laws of this State; and  

 (2) To authorize representative offices in this State of foreign banks, and to set forth 
statutory provisions governing the licensing and supervision of these offices by the 
commissioner. 
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 §412:13-201  Branches and agencies of foreign banks; necessity of licensure.  (a) No 
foreign bank shall transact business in this State except at a Hawaii state branch or Hawaii state 
agency which it is licensed to establish and maintain pursuant to, and at which it conducts the 
activities as are permitted by this article. 
 (b) Subsection (a) shall not be deemed to prohibit: 
 (1) Any foreign bank that establishes and maintains a federal agency or federal branch 

in this State from transacting at the federal agency or federal branch any business it 
may be authorized to transact under applicable federal laws and regulations; 

 (2) Any foreign bank that does not maintain a Hawaii state branch or Hawaii state 
agency from making in this State loans secured by liens on real or personal 
property located in this State or enforcing the loans in this State; or 

 (3) Any foreign bank organized under the laws of a territory of the United States, 
Puerto Rico, Guam, American Samoa, or the Virgin Islands, the deposits of which 
are insured by the Federal Deposit Insurance Corporation, from establishing and 
operating an interstate branch in this State in its capacity as a "state bank" as 
defined in the Federal Deposit Insurance Act, pursuant to the authorities contained 
in that Act and in the laws of this State. 

 (c) For purposes of subsection (a), no foreign bank shall be deemed to be transacting 
business in this State merely because a subsidiary or affiliate transacts business in this State, 
including business that any depository institution subsidiary or affiliate may lawfully conduct in 
this State, as an agent for the foreign bank in accordance with and to the extent authorized by the 
laws of this State and applicable rules or orders of the commissioner. 
 
 
 §412:13-202  Application to establish and maintain a branch or agency; contents.  A 
foreign bank, in order to procure a license under this article to establish and maintain a Hawaii 
state branch or Hawaii state agency, shall submit an application to the commissioner, together with 
the application fee prescribed in section 412:13-206.  The application shall contain: 
 (1) The same information as required by the Board of Governors of the Federal 

Reserve System for an application to establish a branch or agency, as the case may 
be, in the United States; 

 (2) If applicable, a statement under oath appointing an agent in this State for receipt of 
service of process in accordance with section 414-437, if the license is granted; and 

 (3) Any additional information that the commissioner may require. 
 
 
 §412:13-203  Application to establish and maintain a branch or agency; manner of 
filing and determination.  (a) A foreign bank making an application under this article for a 
license to establish and maintain a Hawaii state branch or Hawaii state agency shall deliver to the 
commissioner, together with the application, two copies of its charter or articles of incorporation 
and all amendments thereto, duly authenticated by the proper officer of the country of the foreign 
bank's organization, or a greater number of copies as the commissioner may require by rule.  If 
the charter, articles of incorporation, or amendments are in a foreign language, two copies (or a 
greater number of copies as the commissioner may require by rule) of an English translation of the 
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documents under the oath of the translator shall accompany the charter, articles of incorporation, 
or amendments. 
 (b) The commissioner shall issue a license to a foreign bank to establish and maintain a 
Hawaii state branch or Hawaii state agency if the commissioner finds that: 
 (1) The foreign bank is in good standing under the laws of the country in which it is 

organized and is in sound financial condition; 
 (2) The management of the foreign bank and the proposed management of the Hawaii 

state branch or Hawaii state agency are of good moral character, competent, and 
sufficiently experienced; 

 (3) The convenience and needs of persons to be served by the proposed Hawaii state 
branch or a Hawaii state agency will be promoted; and 

 (4) The foreign bank satisfies any other standards that the commissioner may establish 
by rule. 

 (c) In considering whether a foreign bank is in sound financial condition for the 
purposes of subsection (b), the commissioner may consider the length of time the foreign bank has 
engaged in the banking business, the asset size of the bank, and any other criteria which the 
commissioner deems relevant.  The commissioner may presume, in the absence of creditable 
evidence to the contrary, that a foreign bank that has total assets having an aggregate value in 
United State currency of $10,000,000,000 or more and that has engaged in the banking business 
for at least ten years prior to filing an application pursuant to this article is in sound financial 
condition. 
 (d) In considering whether the management of the foreign bank and the proposed 
management of the Hawaii state branch or Hawaii state agency is of good moral character for the 
purposes of subsection (b), the commissioner may presume that in the absence of creditable 
evidence to the contrary, the management is of good moral character.  The presumption may be 
rebutted by evidence to the contrary, including, but not limited to a finding that a person has: 
 (1) Been convicted of, or has pleaded nolo contendere to, any crime involving an act of 

fraud or dishonesty; 
 (2) Consented to or suffered a judgment in any civil action based upon conduct 

involving an act of fraud or dishonesty; 
 (3) Consented to or suffered the suspension or revocation of any professional, 

occupational, or vocational license based upon conduct involving an act of fraud or 
dishonesty; 

 (4) Wilfully made or caused to be made in any application or report filed with the 
commissioner, or in any proceeding before the commissioner, any statement which 
was at the time and in the light of the circumstances under which it was made false 
or misleading with respect to any material fact, or has wilfully omitted to state in 
any application or report any material fact which was required to be stated therein; 
or  

 (5) Wilfully committed any violation of, or has wilfully aided, abetted, counseled, 
commanded, induced, or procured the violation by any other person of, any 
provision of this chapter or of any rule or order issued under this chapter 

 (e) If the commissioner approves the application of the foreign bank for a license to 
establish and maintain a Hawaii state branch or Hawaii state agency, the foreign 
bank shall then provide satisfactory evidence to the commissioner of compliance 
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with the requirements of chapter 414 relating to foreign corporations, if 
applicable.  The commissioner shall then issue a license to establish and 
maintain a Hawaii state branch or Hawaii state agency to the foreign bank. 

 (f) Each license issued to a foreign bank to establish and maintain a Hawaii state 
branch or Hawaii state agency shall state fully the name of the foreign bank to which the license is 
issued, and any other information as the commissioner may require. 
 (g) The commissioner may waive some of the requirements, procedures, and standards 
applicable to applications to establish additional intrastate Hawaii state branches or Hawaii state 
agencies if the foreign bank has already established an initial Hawaii state branch or Hawaii state 
agency. 
 (h) If a foreign bank operates two or more Hawaii state branches or Hawaii state 
agencies, the foreign bank shall designate one of the offices as its principal office in this State. 
 
 
 §412:13-204  Denial of license.  If the commissioner is not satisfied that the foreign bank 
meets all the criteria set forth for approval, the commissioner shall issue a written decision denying 
the application.  A foreign bank which is denied approval may request a hearing before the 
commissioner in accordance with chapter 91.  Any final decision of the commissioner denying a 
foreign bank a license may be appealed to the circuit court as provided in chapter 91. 
 
 
 §412:13-205  Amended license to establish and maintain a branch or agency.  (a) A 
foreign bank that is licensed to establish and maintain a Hawaii state branch or Hawaii state agency 
shall secure an amended license if it changes its corporate name, changes the duration of its 
corporate existence, or desires to pursue in this State other or additional purposes than those set 
forth in its prior application for a license under this article, by making application therefor to the 
commissioner. 
 (b) The requirements with respect to the form and contents of an application under 
subsection (a), the manner of its execution, the filing of triplicate originals thereof with the 
commissioner, the payment of an application fee, the issuance of an amended license, and the 
effect thereof shall be the same as in the case of an initial application for a license to establish and 
maintain a Hawaii state branch or Hawaii state agency. 
 
 
 §412:13-206  Application fees.  Upon applying to the commissioner under this article for 
an initial license to establish and maintain a Hawaii state branch or Hawaii state agency, a foreign 
bank shall pay to the commissioner an application fee of $9,000 or a greater amount as the 
commissioner shall establish by rule pursuant to chapter 91.  For an application to establish 
additional branches or agencies, the foreign bank shall pay an application fee of $1,500 or a 
greater amount as may be established by rule.  For an application to amend a license, the foreign 
bank shall pay an application fee of $1,500 or a greater amount as may be established by rule. 
All application fees shall be non-refundable. 
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 §412:13-207  No concurrent maintenance of federal branches or agencies.  (a) No 
foreign bank that is licensed under this article to establish and maintain a Hawaii state branch or 
Hawaii state agency shall concurrently maintain a federal branch or federal agency in this State. 
 (b) No foreign bank that maintains a federal branch or federal agency in this State shall 
concurrently be licensed under this article to maintain a Hawaii state branch or Hawaii state 
agency. 
 
 
 §412:13-208  Powers of branch and agency.  (a) Except as otherwise specifically 
provided in this article or in rules or orders adopted by the commissioner, and notwithstanding any 
other law or rule of this State to the contrary, operations of a foreign bank at a Hawaii state branch 
or Hawaii state agency shall be conducted with the same rights, privileges, and powers as a 
Hawaii state bank at the location and shall be subject to all the same duties, restrictions, penalties, 
liabilities, conditions, and limitations that would apply under the laws of this State to a Hawaii 
state bank doing business at the same location. 
 (b) Among other exceptions to subsection (a) that may be required or authorized by the 
commissioner pursuant to this part: 
 (1) A Hawaii state branch shall not accept, from individuals who are citizens or 

residents of the United States, deposits (other than credit balances that are 
incidental to or arise out of its exercise of other lawful banking powers) of less than 
$100,000, except to the extent that the deposits are determined by the Federal 
Deposit Insurance Corporation not to constitute "domestic retail deposit activities 
requiring deposit insurance protection" within the meaning of section 6 of the 
federal International Banking Act (12 U.S.C. 3104); provided that, a Hawaii state 
branch of a bank organized under the laws of any territory of the United States, 
Puerto Rico, Guam, American Samoa or the Virgin Islands, the deposits of which 
are insured by the Federal Deposit Insurance Corporation, shall not be subject to 
the foregoing limitation on domestic retail deposit taking; 

 (2) A Hawaii state agency shall not accept any deposits except: 
  (A) Deposits of a foreign nation, its political subdivisions, agencies, or 

instrumentalities; and  
  (B) Deposits of persons who reside, are domiciled and maintain their principal 

place of business in a foreign nation, and are not citizens of the United 
States; 

 (3) A Hawaii state branch or Hawaii state agency shall not be required to maintain 
federal deposit insurance under any law, rule, or order of this State that requires 
Hawaii state banks and other depository institutions to maintain federal deposit 
insurance, and the commissioner, by rule or order, may exclude or exempt 
uninsured Hawaii state branches and Hawaii state agencies from, or otherwise 
modify the applicability to uninsured Hawaii state branches and Hawaii state 
agencies of, any law or rule of this State that is generally applicable to insured 
Hawaii state banks, or that would otherwise be applicable to an insured Hawaii 
state bank doing business at the same location, as the commissioner may deem 
necessary or desirable, taking into account applicable limitations on the retail 
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deposit-taking powers and privileges of Hawaii state branches and Hawaii state 
agencies; 

 (4) A foreign bank which is licensed to establish and maintain a Hawaii state branch or 
Hawaii state agency shall not engage in fiduciary activities at its Hawaii office; 

 (5) Any limitation or restriction based on the capital stock and surplus of a Hawaii state 
bank shall be deemed to refer, as applied to a Hawaii state branch or Hawaii state 
agency, to the dollar equivalent of the capital stock and surplus of the foreign bank, 
and if the foreign bank has more than one Hawaii state branch or Hawaii state 
agency in this State, the business transacted by all the Hawaii state branches and 
Hawaii state agencies shall be aggregated in determining compliance with the 
limitation; and  

 (6) The commissioner may adopt any additional or modify the applicability of any 
existing standards, conditions, or requirements, by rule or order, as the 
commissioner may deem necessary to ensure the safety and soundness and the 
protection of creditors of the operations of branches and agencies of foreign banks 
in this State. 

 
 
 §412:13-209  Filing of amendments to articles of incorporation.  A foreign bank that is 
licensed to maintain a Hawaii state branch or Hawaii state agency, whenever its articles of 
incorporation are amended, shall forthwith file in the office of the commissioner a copy of the 
amendment duly authenticated by the proper officer of the country of the foreign bank's 
organization, but the filing thereof may not of itself enlarge or alter the purpose or purposes for 
which the foreign bank is authorized to pursue in the transaction of its business in this State, nor 
authorize the foreign bank to transact business in this State under any name other than the name set 
forth in its license, nor extend the duration of its corporate existence.  If the amendment is in a 
foreign language, an English translation of the amendment under the oath of the translator shall 
accompany the amendment. 
 
 
 §412:13-210  Separate assets.  (a) Each foreign bank that is licensed to establish and 
maintain a Hawaii state branch or Hawaii state agency in this State shall keep the assets of its 
business in this State separate and apart from the assets of its business outside this State. 
 (b) The creditors of a foreign bank arising out of transactions with, and recorded on 
the books of, its Hawaii state branch or Hawaii state agency shall be entitled to absolute preference 
and priority over the creditors of the foreign bank's offices located outside this State with respect 
to the assets of the foreign bank in this State. 
 
 
 §412:13-211  Disclosure of lack of deposit insurance.  Each foreign bank that is licensed 
to establish and maintain a Hawaii state branch or Hawaii state agency, in a manner established by 
the commissioner by rule or order, shall give notice that deposits and credit balances in the branch 
or agency office are not insured by the Federal Deposit Insurance Corporation.  The foregoing 
notice requirement shall not apply to an insured Hawaii state branch of a bank organized under the 
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laws of any territory of the United States, Puerto Rico, Guam, American Samoa, or the Virgin 
Islands. 
 
 
 §412:13-212  Limitations on payment of interest on deposits.  A foreign bank that is 
licensed to establish and maintain a Hawaii state branch or Hawaii state agency shall be subject to 
the same limitations with respect to the payment of interest on deposits as a state bank that is a 
member of the Federal Reserve System. 
 
 
 §412:13-213  Pledge of assets.  (a) Each foreign bank that is licensed to establish and 
maintain a Hawaii state branch or Hawaii state agency shall keep on deposit $500,000 or any 
greater amount as the commissioner may prescribe by rule in unaffiliated Hawaii banks as have 
been selected by the foreign bank and approved in writing by the commissioner. 
 (b) The only assets that may be deposited in order to comply with this section are: 
 (1) Cash; 
 (2) Any negotiable certificate of deposit which: 
  (A) Has a maturity of not more than one year; 
  (B) Is payable in the United States; and 
  (C) Is issued by a bank organized under the laws of a state of the United States, 

by a national bank, or by a branch office of a foreign bank which is located 
in the United States; 

 (3) Securities and obligations of the United States government and any agency of the 
United States government whose debt obligations are fully and explicitly guaranteed 
as to the timely payment of principal and interest by the full faith and credit of the 
United States; 

 (4) Securities and obligations of United States government-sponsored agencies which 
are originally established or chartered by the United States government to serve 
public purposes specified by the Congress but whose debt obligations are not 
explicitly guaranteed by the full faith and credit of the United States; 

 (5) Obligations of the International Bank for Reconstruction and Development, the 
Inter-American Development Bank, the Asian Development Bank, or the African 
Development Bank; 

 (6) Securities and obligations issued by this State or any county of this State, through 
an appropriate agency or instrumentality; and  

 (7) Any other assets as the commissioner shall permit by rule or order. 
Any assets deposited shall be valued at the lower of principal amount or market value.  The 
commissioner may limit the amount of each type of asset that may be deposited.  An asset will not 
satisfy the requirements of this section if it is an instrument that is issued by the foreign bank itself, 
or by a person who controls, is controlled by, or is in common control with the foreign bank. 
 (c) The commissioner, from time to time, may require that the assets deposited 
pursuant to this section may be maintained by the foreign bank in an amount, in a form, and 
subject to any conditions, the commissioner deems necessary or desirable for the maintenance of a 
sound financial condition, the protection of depositors and the public interest, and to maintain 
public confidence in the business of the Hawaii state branch or Hawaii state agency.  The 
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commissioner may give credit to reserves required to be maintained with a Federal Reserve Bank 
in or outside this State pursuant to federal law, in accordance with rules or procedures as the 
commissioner may adopt. 
 (d) So long as it shall continue business in the ordinary course, the foreign bank shall 
be permitted to collect interest on the securities deposited under this section and from time to time 
exchange, examine and compare the securities. 
 
 
 §412:13-214  Asset maintenance.  (a) Each foreign bank that is licensed to establish and 
maintain a Hawaii state branch or Hawaii state agency shall hold in this State currency, bonds, 
notes, debentures, drafts, bills of exchange, or other evidences of indebtedness, including loan 
participation agreements or certificates, or other obligations payable in the United States or in 
United States funds or, with the prior approval of the commissioner, in funds freely convertible 
into United States funds, or any other assets as the commissioner shall by rule or order permit, in 
an amount which shall bear the relationship as the commissioner prescribes by rule or order to 
liabilities of the foreign bank appearing in the books, accounts, or records of its Hawaii state 
branch or Hawaii state agency, including acceptances, but excluding amounts due and other 
liabilities to other offices, agencies or branches of, and wholly owned (except for a nominal 
number of directors' shares) subsidiaries of, the foreign bank and any other liabilities as the 
commissioner shall determine. 
 (b) In implementing this section, the commissioner may vary the ratio of assets to 
liabilities for Hawaii state branches or Hawaii state agencies applicable under this section, of 
certain foreign banks as determined by the commissioner in the commissioner's discretion to be 
necessary or desirable to reflect differences among these Hawaii state branches or Hawaii state 
agencies on account of: 
 (1) The financial condition of the Hawaii state branch or agency offices of the foreign 

bank; 
 (2) The financial condition of branch or agency offices of the same foreign bank 

located in other states; 
 (3) General economic conditions prevalent in the home country of the parent foreign 

bank; or 
 (4) The financial condition of the parent foreign bank itself, including but not limited to 

(A) the financial condition of its branches and agencies located in other countries, 
(B) the financial condition of its affiliated bank and nonbank subsidiaries in the 
United States, and (C) the financial condition of the foreign bank on a worldwide 
consolidated basis or in its home country. 

 (c) For the purposes of this section, the commissioner shall value marketable securities 
at principal amount or market value, whichever is lower, shall have the right to determine the 
value of any non-marketable bond, note, debenture, draft, bill of exchange, other evidence of 
indebtedness, including loan participation agreements or certificates, or of any other asset or 
obligation held or owed to the foreign bank or its Hawaii state branch or Hawaii state agency in 
this State, and in determining the amount of assets for the purpose of computing the above ratio of 
assets to liabilities, by rule or order may exclude in whole or in part any particular asset. 
 (d) If, by reason of the existence or the potential occurrence of unusual and 
extraordinary circumstances, the commissioner deems it necessary or desirable for the 
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maintenance of a sound financial condition, the protection of depositors, creditors, and the public 
interest, and to maintain public confidence in the business of a Hawaii state branch or Hawaii state 
agency, the commissioner, subject to any terms and conditions as the commissioner may prescribe, 
may require the foreign bank to deposit the assets required to be held in this State pursuant to this 
section with any Hawaii bank, as the commissioner may designate. 
 (e) The assets held to satisfy the assets to liabilities relationship, prescribed by the 
commissioner pursuant to this section, shall include obligations of any person for money borrowed 
from a foreign bank holding a license to establish and maintain a Hawaii state branch or Hawaii 
state agency only to the extent that the total of the obligations of any person are not more than ten 
per cent of the assets considered for purposes of this section. 
 
 
 §412:13-215  Representative office of foreign banks; necessity of licensure.  (a) No 
foreign bank shall establish or maintain a Hawaii representative office unless the foreign bank is 
licensed by the commissioner to maintain a Hawaii representative office. 
 (b) Nothing in subsection (a) shall be deemed to prohibit a foreign bank which 
maintains a federal agency or federal branch in this State from establishing or maintaining one or 
more Hawaii representative offices. 
 
 
 §412:13-216  Representative office; application.  (a) The application for a license to 
establish and maintain a Hawaii representative office shall be in writing under oath and shall be in 
a form and contain any information as the commissioner may require by rule or order.  The 
application shall be accompanied by a non-refundable application fee of $1,500 or a greater 
amount as the commissioner may establish by rule. 
 (b) An application to establish and maintain a Hawaii representative office shall 
include, if applicable, a statement under oath appointing an agent in this State for receipt of service 
of process in accordance with section 414-437, if the license is granted. 
 
 
 §412:13-217  Representative office; factors for approval of application. (a) The 
commissioner shall issue a license to a foreign bank to establish and maintain a Hawaii 
representative office if the commissioner finds that: 
 (1) The foreign bank is in good standing under the laws of the country in which it is 

organized and is in sound financial condition; 
 (2) The management of the foreign bank and the proposed management of the Hawaii 

representative office are of good moral character, competent, and sufficiently 
experienced; and 

 (3) The convenience and needs of persons to be served by the proposed Hawaii 
representative office will be promoted. 

 (b) In considering whether the management of the foreign bank and the proposed 
management of the Hawaii representative office is of good moral character for the purposes of 
subsection (a), the commissioner may presume that in the absence of creditable evidence to the 
contrary, the management is of good moral character.  The presumption may be rebutted by 
evidence to the contrary, including, but not limited to, a finding that a person has: 
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 (1) Been convicted of, or has pleaded nolo contendere to, any crime involving an act of 
fraud or dishonesty; 

 (2) Consented to or suffered a judgment in any civil action based upon conduct 
involving an act of fraud or dishonesty; 

 (3) Consented to or suffered the suspension or revocation of any professional, 
occupational, or vocational license based upon conduct involving an act of fraud or 
dishonesty; 

 (4) Wilfully made or caused to be made in any application or report filed with the 
commissioner, or in any proceeding before the commissioner, any statement which 
was at the time and in the light of the circumstances under which it was made false 
or misleading with respect to any material fact, or has wilfully omitted to state in 
any application or report any material fact which was required to be stated therein; 
or 

 (5) Wilfully committed any violation of, or has wilfully aided, abetted, counseled, 
commanded, induced, or procured the violation by any other person of, any 
provision of this chapter or of any rule or order issued under this chapter. 

 (c) If the commissioner approves the application of the foreign bank for a license to 
establish and maintain a Hawaii representative office, the foreign bank shall then 
provide satisfactory evidence to the commissioner of compliance with the 
requirements of chapter 414 relating to foreign corporations, if applicable.  The 
commissioner shall then issue a license to establish and maintain a Hawaii 
representative office to the foreign bank. 

 (d) Each license issued to a foreign bank to establish and maintain a Hawaii 
representative office shall state fully the name of the foreign bank to which the license is issued, 
the address or addresses at which the Hawaii representative office is to be located, and any other 
information as the commissioner may require. 
 
 
 §412:13-218  Representative office; permissible activities.  (a) A foreign bank which is 
licensed to establish and maintain a Hawaii representative office, subject to any rules as the 
commissioner may prescribe, may engage in the following activities: 
 (1) Solicitation for loans and in connection therewith the assembly of credit 

information, making of property inspections and appraisals, securing of title 
information, preparation of applications for loans including making 
recommendations with respect to action thereon, solicitation of investors to 
purchase loans from the foreign bank, and the search for investors to contract with 
the foreign bank for servicing of the loans; 

 (2) The solicitation of new business; 
 (3) The conduct of research; and 
 (4) Back office administrative functions as may be more specifically defined in rules 

issued by the commissioner. 
Any other activity which the foreign bank seeks to conduct at the office shall be subject to the 
prior written approval of the commissioner by general rule or upon application in a form as the 
commissioner shall require. 

 214 



 (b) Notwithstanding subsection (a), a Hawaii representative office that is a regional 
administrative office of the foreign bank, as may be defined more fully by the commissioner in 
rules and orders, may engage in credit approval activities provided that (1) the foreign bank give 
forty-five days prior written notice to the commissioner; and (2) the commissioner does not object 
within the forty-five day period to the conduct of the activities by the Hawaii representative office. 
 Written notice under this subsection shall be in a form and contain any information as the 
commissioner shall require. 
 
 
 §412:13-219  Posting of license.  Each foreign bank that is licensed to establish and 
maintain a Hawaii state branch, Hawaii state agency, or Hawaii representative office shall post its 
license in a conspicuous place at the office. 
 
 
 §412:13-220  Licenses not transferable.  No license issued by the commissioner in 
accordance with this article shall be transferable or assignable. 
 
 
 §412:13-221  Change of control of foreign bank.  A foreign bank that is licensed to 
establish and maintain a Hawaii state branch, Hawaii state agency, or Hawaii representative office 
shall file with the commissioner a notice, in a form and containing any information as the 
commissioner may prescribe, no later than fourteen calendar days after the foreign bank becomes 
aware of any acquisition of control of the foreign bank or merges with another foreign bank. 
 
 
 §412:13-222  Relocation of office; written application necessary.  (a) No foreign bank 
that is licensed to establish and maintain a Hawaii state branch, Hawaii state agency, or Hawaii 
representative office shall relocate any Hawaii office without the commissioner's prior written 
approval; provided that approval shall not be required if: 
 (1) The relocation will be less than one mile from the foreign bank's present place of 

business; 
 (2) The foreign bank gives the commissioner written notice at least twenty days prior 

to the move; 
 (3) The type of business carried on at the new place of business will be the same as at 

the present place of business; and 
 (4) There will be no financial involvement in the relocation by a director, executive 

officer, or principal shareholder, or a related interest of any of these persons. 
 (b) The foreign bank shall file an application with the commissioner.  The application 
shall be in a form and contain any information as the commissioner shall require and shall be 
accompanied by a fee, the amount of which shall be established by rule. 
 (c) If after appropriate examination and investigation, the commissioner is satisfied that 
the proposed relocation is justified and proper, the commissioner shall approve the application in 
writing, with any conditions that the commissioner deems appropriate. 
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 §412:13-223  Examination; payment of fees.  (a) A Hawaii state branch, Hawaii state 
agency, or Hawaii representative office shall be subject to examination by the commissioner at 
intervals prescribed, and in accordance with, section 412:2-200. 
 (b) In conducting an examination pursuant to this section, the commissioner shall: 
 (1) Have full access to the offices, books, accounts, and records of each office located 

in this State as well as all of the books, accounts, and records maintained in this 
State of any office not located in this State of the foreign bank; and 

 (2) Have authority to require the attendance of, and to examine under oath, all persons 
whose testimony may be required relative to the activities of the office. 

 (c) A foreign bank that is licensed to establish and maintain a Hawaii state branch, 
Hawaii state agency, or Hawaii representative office shall be subject to examination fees, 
examination expenses, and all other fees and assessments in accordance with the laws of this State 
and the rules of the commissioner, including but not limited to sections 412:2-105, 412:2-109, and 
412:2-315. 
 
 
 §412:13-224  Supervision and enforcement.  (a) The commissioner shall have all of the 
powers granted to the commissioner by the laws of this State to the extent appropriate to enable the 
commissioner to supervise each Hawaii state branch, Hawaii state agency, or Hawaii 
representative office. 
 (b) In order to carry out the purposes under this article, the commissioner may: 
 (1) Enter into cooperative, coordinating, or information-sharing agreements with any 

other bank supervisory agency or any organization affiliated or representing one or 
more bank supervisory agencies; 

 (2) With respect to periodic examination or other supervision of a foreign bank that 
maintains a Hawaii state branch, Hawaii state agency, or Hawaii representative 
office, accept reports of examinations performed by, and reports submitted to, 
other bank supervisory agencies in lieu of conducting examinations, or of receiving 
reports, as might otherwise be required under this article; 

 (3) Enter into joint examinations or joint enforcement actions with any other bank 
supervisory agency having concurrent jurisdiction over any foreign bank; provided 
that the commissioner, at any time, may take any action independently if the 
commissioner determines that the action is necessary or appropriate to carry out the 
commissioner's responsibilities under this article and to ensure compliance with the 
laws of this State; 

 (4) Enter into contracts with any bank supervisory agency having concurrent 
regulatory or supervisory jurisdiction over a foreign bank maintaining a Hawaii 
state branch, Hawaii state agency, or Hawaii representative office, to engage the 
services of the agency's examiners at a reasonable rate of compensation; and 

 (5) Assess supervisory, examination, and other fees and charges that shall be payable 
by foreign banks maintaining a Hawaii state branch, Hawaii state agency, or 
Hawaii representative office in connection with the commissioner's performance of 
the commissioner's duties under this article and in accordance with this chapter and 
rules adopted by the commissioner. 
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 (c) Supervisory, examination, and other fees and charges assessed by the 
commissioner in accordance with this article may be shared with other bank supervisory agencies 
or any organizations affiliated with or representing one or more bank supervisory agencies in 
accordance with agreements between the commissioner and the agencies or organizations. 
 
 
 §412:13-225  Reports.  (a) Each foreign bank that is licensed to establish and maintain a 
Hawaii state branch, Hawaii state agency, or Hawaii representative office shall file with the 
commissioner any reports the commissioner may require. 
 (b) Each report filed with the commissioner under this article, or under any rule or 
order issued under this article, shall be in a form and contain any information, shall be signed in a 
manner, and shall be verified in a manner, as the commissioner may require. 
 
 
 §412:13-226  Books, accounts, and records.  Each foreign bank that is licensed to 
establish and maintain a Hawaii state branch, Hawaii state agency, or Hawaii representative office 
shall maintain or make available at any office appropriate books, accounts, and records reflecting: 
 (1) All transactions effected by or on behalf of the office; and 
 (2) All actions taken in this State by employees of the foreign banking corporation 

located in this State to effect transactions on behalf of any office of the foreign bank 
located outside this State. 

 
 
 §412:13-227  Voluntary closure of branch, agency, or representative office; 
application.  (a) No foreign bank that is licensed to establish and maintain a Hawaii state branch, 
Hawaii state agency, or Hawaii representative office shall close the office without filing an 
application with, and obtaining the prior approval of, the commissioner.  The application filed by a 
foreign bank under this section shall include the following information: 
 (1) The reasons for the closure of the office; 
 (2) The current financial condition of the bank in a form prescribed by the 

commissioner; 
 (3) The current business being conducted in the State, and an indication of the assets 

and liabilities attributable to business conducted in this State; 
 (4) A list of all creditors of the bank's business in this State, and their outstanding 

balances; and 
 (5) Any other information as the commissioner may require. 
 (b) If the commissioner finds, with respect to an application by a foreign bank under 
this section, that the closing of the office will not be substantially detrimental to the public 
convenience and advantage, the commissioner shall approve the application.  If the commissioner 
finds otherwise, the commissioner shall deny the application. 
 (c) Whenever an application by a foreign bank under this section has been approved 
and all conditions precedent to the closing have been fulfilled, the foreign bank may close the 
office and shall promptly thereafter surrender to the commissioner the license which authorized the 
foreign bank to maintain the office. 
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 §412:13-228  Suspension or revocation of license; grounds; procedures.  (a) The 
commissioner may issue an order revoking a license of a foreign bank to establish and maintain a 
Hawaii representative office if the commissioner finds that: 
 (1) The foreign bank has violated any provision of this article or any other law or rule 

of this State; or  
 (2) Any fact or condition exists which, if it had existed at the time of the foreign bank's 

original application for the license, would have resulted in the commissioner's 
refusing to issue the license to the foreign bank. 

 (b) The commissioner may issue an order suspending or revoking a license of a foreign 
bank to establish and maintain a Hawaii state branch or Hawaii state agency if the commissioner 
finds that: 
 (1) The foreign bank has violated any provision of this article, or any rule or order 

issued under this article, or any provision of any other applicable law, rule, or 
order; 

 (2) The foreign bank is transacting activities in this State in an unsafe or unsound 
manner or, in any case, is transacting activities elsewhere in an unsafe or unsound 
manner; 

 (3) The foreign bank, or any one or more of its Hawaii state branches or Hawaii state 
agencies, is in an unsafe or unsound condition; 

 (4) The foreign bank has ceased to operate any of its offices in this State without the 
prior approval of the commissioner in accordance with this article; 

 (5) The foreign bank is insolvent in that it has ceased to pay its debts in the ordinary 
course of business, it cannot pay its debts as they become due, or its liabilities 
exceed its assets; 

 (6) The foreign bank has suspended payment of its obligations, has made an 
assignment for the benefit of its creditors, or has admitted in writing its inability to 
pay its debts as they become due; 

 (7) The foreign bank has applied for an adjudication of bankruptcy, reorganization, 
arrangement, or other relief under any foreign or domestic bankruptcy, 
reorganization, insolvency, or moratorium law, or that any person has applied for 
any relief under law against the foreign bank and the foreign bank has by any 
affirmative act, approved of or consented to an action or relief has been granted; 

 (8) A receiver, liquidator, or conservator has been appointed for the foreign bank or 
that any proceeding for an appointment of a receiver, liquidator, or conservator, or 
any similar proceeding has been initiated in the country of the foreign bank's 
organization; 

 (9) The existence of the foreign bank or the authority of the foreign bank to transact 
banking business under the laws of the country of the foreign bank's organization 
has been suspended or terminated; and 

 (10) Any fact or condition exists which, if it had existed at the time when the foreign 
bank applied for its license to transact business in this State, would have been 
grounds for denying its application. 

 (c) In issuing a revocation order under subsection (a) or a suspension or revocation 
order under subsection (b), the commissioner may revoke or suspend a license, and shall follow 
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the procedures regarding notice, hearing, appeal, and enforcement of the order as provided in 
sections 412:2-311 and 412:2-312. 
 (d) A foreign bank may waive its right to a hearing on any notice of charges by 
stipulating and consenting to the issuance of an order suspending or revoking a license.  Any final 
suspension or revocation order issued by consent shall be effective as of the date specified therein 
and shall remain effective until modified or terminated by the commissioner. 
 
 
 §412:13-229  Immediate suspension or revocation.  (a) If the commissioner finds that 
any of the factors set forth in section 412:13-228(b) are true with respect to any foreign bank that 
is licensed to maintain a Hawaii state branch or Hawaii state agency, and that it is necessary for 
the protection of the interests of creditors of the foreign bank's business in this State or, in any 
case, for the protection of the public interest that the commissioner immediately suspend or revoke 
the license of the foreign bank, the commissioner may issue, without notice and hearing, an order 
immediately suspending or revoking the license of the foreign bank for a period of up to twenty 
days, pending investigation or hearing. 
 (b) The order immediately suspending or revoking the license shall be accompanied by 
a notice of charges which states the alleged grounds for the order. The notice of charges shall set 
forth a time and place for a hearing to determine whether the immediate order of suspension or 
revocation shall be made final. 
 (c) The order shall be effective upon service on the Hawaii state branch or Hawaii state 
agency and shall remain in effect until a final order is issued after a hearing, a final order is 
consented to, or the charges are dismissed upon completion of a hearing.  The foreign bank may 
contest the issuance of the immediate suspension or revocation order by applying to the circuit 
court for an injunction. 
 (d) Within twenty days after the service of a notice of charges, unless an earlier date or 
later date is set by the commissioner upon request of the foreign bank, the commissioner shall hold 
a hearing in accordance with chapter 91.  If no appearance is made at the scheduled hearing by the 
foreign bank or the foreign bank's authorized representative, the foreign bank shall be deemed to 
have consented to the issuance of the final suspension or revocation order.  Any appeal of a final 
order of suspension or revocation shall be made to the circuit court in accordance with chapter 91. 
 (e) Any order of immediate suspension or revocation may be enforced in the circuit 
court upon application by the commissioner.  Any final order of suspension or revocation issued in 
accordance with this section may be enforced as provided for in section 412:13-228(c). 
 
 
 §412:13-230  Seizure of foreign bank's property and business; liquidation.  (a) If the 
commissioner finds that any of the factors set forth in section 412:13-228 are true with respect to 
any foreign bank that is licensed to establish and maintain a Hawaii state branch or Hawaii state 
agency and that it is necessary for the protection of the interests of the creditors of the foreign 
bank's business in this State, or for the protection of the public interest that a conservator or 
receiver take immediate possession of the property and business of the foreign bank, the 
commissioner, by order, may appoint a conservator or receiver forthwith to take possession of the 
property and business of the foreign bank in this State and retain possession until the foreign bank 
resumes business in this State or is finally liquidated.  The provisions of part IV of article 2 of this 
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chapter, to the extent applicable, shall govern the procedures for appointment of the conservator or 
receiver, any judicial proceedings arising from the appointment, and the duties and powers of the 
conservator or receiver.  The foreign bank, with the consent of the commissioner, may resume 
business in this State upon any conditions as the commissioner may prescribe by rule or order. 
 (b) Whenever a conservator or receiver takes possession of the property and business 
of a foreign bank pursuant to subsection (a), the conservator or receiver shall conserve or liquidate 
the property and business of the foreign bank pursuant to the laws of this State as if the foreign 
bank were a Hawaii state bank, with absolute preference and priority given to the creditors of the 
foreign bank arising out of transactions with, and recorded on the books of, its Hawaii state branch 
or Hawaii state agency over the creditors of the foreign bank's offices located outside this State. 
 (c) Whenever a receiver has completed the liquidation of the property and business of 
a foreign bank, the receiver shall transfer any remaining assets to the foreign bank in accordance 
with the orders as the court may issue.  However, in case the foreign bank has an office in another 
state of the United States that is in liquidation and the assets of that office appear to be insufficient 
to pay in full the creditors of that office, the court shall order the receiver to transfer to the 
liquidator of that office the amount of any remaining assets as appears to be necessary to cover the 
insufficiency; if there are two or more offices and the amount of remaining assets is less than the 
aggregate amount of insufficiencies with respect to the offices, the court shall order the receiver to 
distribute the remaining assets among the liquidators of the offices in a manner as the court finds 
equitable. 
 
 

PART III.  HAWAII BRANCHES OF OUT-OF-STATE FOREIGN BANKS 
 
 §412:13-300  Purposes.  This part is generally intended to ensure that interstate state 
branches of out-of-state foreign banks may be established and operated in this State: 
 (1) To the extent consistent with the provisions of section 5 of the federal International 

Banking Act; and 
 (2) Under terms and conditions that are generally comparable to and no less favorable 

than those applicable to, the establishment of interstate federal branches in this State 
by out-of-state foreign banks.   

 
 
 §412:13-301  Establishment of interstate branches in this State by out-of-state foreign 
banks.  (a) Except as provided in subsection (b), an out-of-state foreign bank may establish an 
interstate Hawaii state branch in the same manner (including by merger or other transactions under 
section 44 of the Federal Deposit Insurance Act, and comparable provisions of the laws of this 
State, with Hawaii banks or other institutions) as, and generally subject to the same criteria, 
standards, conditions, requirements, and procedures applicable to the establishment of interstate 
branches in this State by, an out-of-state bank having the same home state in the United States, 
notwithstanding any provision of the laws or rules of this State to the contrary. 
 (b) Notwithstanding subsection (a), the commissioner: 
 (1) Shall apply to the establishment of an initial interstate Hawaii state branch, and 

subsequent intrastate Hawaii state branches, of any out-of-state foreign bank the 
same criteria, standards, conditions, requirements, and procedures applicable under 
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part II of this article, or rules thereunder to the establishment of an initial Hawaii 
state branch, and of subsequent intrastate Hawaii state branches, respectively; 

 (2) May apply any other criteria, standards, conditions, requirements, or provisions of 
the laws or rules of this State that are determined by the commissioner to be 
substantially equivalent to or consistent with criteria, standards, conditions, 
requirements, or provisions of federal law or regulation generally applicable to the 
establishment of branches in the United States by foreign banks or specifically 
applicable to the establishment of a branch in the United States by the applicant 
foreign bank; 

 (3) May by rule or order allow an out-of-state foreign bank: 
  (A) To acquire an individual branch of any "insured bank" within the meaning 

of section 3(h) of the Federal Deposit Insurance Act (12 U.S.C. 1813(h)), 
or of any other depository institution, including another foreign bank, 
without acquiring the entire bank or other institution; or  

  (B) To acquire or merge with another foreign bank maintaining a Hawaii state 
branch or agency and thereafter continue operations as its own; and  

  (C) To acquire or establish an interstate Hawaii state branch through any other 
means not inconsistent with section 5 of the federal International Banking 
Act (12 U.S.C. 3103). 
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ARTICLE 14.  MISCELLANEOUS PROVISIONS 
 
 412:14-100 Automated Teller Machine Fees. 
 
 

ARTICLE 14.  MISCELLANEOUS PROVISIONS 
 
 
 §412:14-100 Automated teller machine fees.  An owner or operator of an automated 
teller machine may assess a transaction fee or any person for use of that machine who uses a 
card or other access device for an account that is located within or without the United State. 
 Agreements to operate or share an automated teller machine may not prohibit, limit, or 
restrict the right of the owner or operator of the automated teller machine to charge a person a 
transaction fee. 
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