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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII

J.P. SCHMIDT, in his capacity as Insurance
Commissioner of the State of Hawaii,

Petitioner,
vs.

PRIMEGUARD INSURANCE COMPANY,
INC., A RISK RETENTION GROUP.,

Respondent.

S.P. No. 05-1-0443 VSM
(Special Proceeding)

LIQUIDATOR’S MOTION FOR LEAVE TO
ADD FIRST ASSURED WARRANTY
CORPORATION,
1ISOURCEAUTOWARRANTY.COM, INC.
AND WARRANTEE WISE, INC. AS
RESPONDENTS; MEMORANDUM IN
SUPPORT OF MOTION; DECLARATION OF
LANSON K. KUPAU EXHIBITS “A” —“C”;
NOTICE OF HEARING AND CERTIFICATE
) OF SERVICE; PROPOSED SUPPLEMENTAL
) ORDER OF LIQUIDATION

)

) HEARING

) Date: ‘7/'7’/10&*%’

) Time: 11 00

) Judge: Victoria S. Marks

)

LIQUIDATOR’S MOTION FOR LEAVE TO ADD FIRST ASSURED
WARRANTY CORPORATION, 1SOURCEAUTOWARRANTY.COM, INC.
AND WARRANTEE WISE, INC. AS RESPONDENTS AND PLACING THEM
UNDER A SUPPLEMENTAL ORDER OF LIQUIDATION

Petitioner J.P. Schmidt, in his capacity as Liquidator of PrimeGuard Insurance Company,

Inc. (“PrimeGuard”), by and through his attorneys, Kobayashi, Sugita & Goda, respectfully moves



this Honorable Court for an order granting him leave to add First Assured Warranty Corporation
(“First Assured”™), 1SourceAutoWarranty.com, Inc. (“1Source”) and Warrantee Wise, Inc.
(“Warrantee Wise”) (“First Assured, 1Source and Warrantee Wise are collectively referred to as the
“Companies”) as respondents in the underlying liquidation proceeding and placing them under a
Supplemental Order of Liquidation.

On December 19, 2005, this Honorable Court placed Primeguard into liquidation pursuant
to Chapter 431, Article 15 of the Hawaii Revised Statutes, entitled the Insurers Supervision,
Rehabilitation and Liquidation Act (“Liquidation Act™).

Primeguard, and the Companies were under common ownership and control. Previously,
the Liquidator had filed motions seeking to add First Assured and 1Source as respondents herein. In
response, on June 16, 2006, First Assured filed a voluntary petition under Chapter 11 of the
Bankruptcy Code (“First Assured Bankruptcy”) in the United States Bankruptcy Court for the
District of Colorado, Case No. 06-13669-MER (“Bankruptcy Court™).

After extensive litigation in the Bankruptcy Court, dated December 19, 2007, PrimeGuard
entered into a Settlement Agreement and Mutual Releases with the Companies and others providing
for the Companies to be liquidated in this Court. This Court approved the Settlement Agreement in
an Order dated March 18, 2008. The Bankruptcy Court entered an order approving the Settlement
Agreement dated May 15, 2008.

The Settlement Agreement is scheduled to close on May 28, 2008 and it is anticipated that
the Dismissal Notice for the First Assured Bankruptcy would be filed on or about May 28, 2008.
Upon receipt of the Dismissal Notice, the Bankruptcy Court will issue an order dismissing the First
Assured Bankruptcy which date shall be the Dismissal Date. Under the Settlement Agreement,

upon the Dismissal Date, the Liquidator is vested with all right, title interest to all of the property,



contracts, and rights of action and all of the books and records of the Companies and this Court has

sole and exclusive jurisdiction to liquidate the Companies.
Upon receipt of the Bankruptcy Court's order dismissing the First Assured Bankruptcy, the

Liquidator will notify this Court and include an updated proposed Order that identifies the specific
date for the defined term "Dismissal Date."

This Motion is made pursuant to Rules 7(b), 15(a) and 20(a) of the Hawaii Rules of Civil
Procedure and is supported by the attached Memorandum in Support of Motion, declaration,

exhibits, records and files herein.

Dated: Honolulu, Hawaii, May 2\ , 2008.

KOBAYASHI, SUGITA & GODA

CEIFFORD K. HfG
WENDELL H. FUJI
LANSON K. KUPAU

Attorneys for Plaintiff J.P. SCHMIDT, in his capacity
as Liquidator of PrimeGuard Insurance Company
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII
J.P. SCHMIDT, in his capacity as Insurance ) S.P.No. 05-1-0443 VSM
Commissioner of the State of Hawalii, ) (Special Proceeding)
)
Petitioner, )
) MEMORANDUM IN SUPPORT OF MOTION
VS. ) FOR LEAVE
)
PRIMEGUARD INSURANCE COMPANY, )
INC., A RISK RETENTION GROUP., )
)
Respondent. )

MEMORANDUM IN SUPPORT OF MOTION FOR LEAVE

This memorandum is submitted in support of the Petitioner J.P. Schmidt’s, in his capacity
as Liquidator (“Liquidator”) of PrimeGuard Insurance Company, Motion for Leave to Add First
Assured Warranty Corporation, 1SourceAutoWarranty.Com, Inc. and Warrantee Wise, Inc. as
Respondents and Placing Them Under a Supplemental Order of Liquidation (“Motion for Leave”).

The addition of First Assured Warranty Corporation (“First Assured”),
1SourceAutoWarranty.com, Inc. (“1Source”) and Warrantee Wise, Inc. (“Warrantee Wise™)
(collectively First Assured, 1Source and Warrantee Wise are referred to as the “Companies”) and
their liquidation under the sole and exclusive jurisdiction of this Court under the Hawaii Insurers
Supervision Rehabilitation and Liquidation Act, 431:15-301 ef seq. (“Liquidation Act”) has been
agreed upon by the Liquidator and the Companies in the December 19, 2007 Settlement Agreement
and Mutual Releases (“Settlement Agreement™), approved by this Court and approved by the United
States Bankruptcy Court for the District of Colorado, Case No. 06-13669-MER, with jurisdiction
over First Assured’s voluntary petition under Chapter 11 of the Bankruptcy Code (the “Bankruptcy

Court™).



I THE SETTLEMENT AGREEMENT EXPRESSLY REQUIRES THAT THE
COMPANIES BE LIQUIDATED IN THE PRIMEGUARD LIQUIDATION
PROCEEDINGS UNDER THE LIQUIDATION ACT.

Under the Settlement Agreement (Kupau Declaration, Exhibit A), the parties expressly
agreed that the First Assured bankruptcy be dismissed and that the Companies be liquidated in the
PrimeGuard Liquidation Proceeding under the Liquidation Act with such liquidation effective as of
the Dismissal Date. Sections 5.1, 5.2 and 5.5 of the Settlement Agreement (Kupau Declaration,
Exhibit A) provide as follows:

5.1 Upon receipt of the Dismissal Notice, the
Bankruptcy Court shall issue an order dismissing the First Assured
Bankruptcy (the “Dismissal Date™). As part of the dismissal of the
First Assured Bankruptcy, the Appeals and Adversary Proceedings
will also be dismissed.

5.2 Except as provided herein, upon the Dismissal Date
all properties of the estate in the First Assured Bankruptcy (the
"First Assured Estate"), including any and all assets of any type in
which First Assured has, asserts, or may assert an ownership
interest (to the extent not released herein), including but not
limited to all assets identified in any and all schedules filed by First
Assured as the Debtor in the First Assured Bankruptcy, shall be
transferred to the Liquidator at which time the Liquidator shall take
sole possession and ownership of the assets of First Assured and
administer them under the general supervision, and sole and
exclusive jurisdiction, of the Liquidation Court. The Liquidator
will be vested with the title to all of the property, contracts, and
rights of action and all of the books and records of First Assured,
wherever located, as of the Dismissal Date, in accordance with
Haw. Rev. Stat. § 431:15-307 and the Hawaii Insurers Supervision
Rehabilitation and Liquidation Act, 431:15-301 ef segq.
("Liquidation Act"). Consistent with this provision, the Parties
agree that (i) the Bankruptcy Court will have continuing
jurisdiction over this Agreement and the First Assured Estate until
the Dismissal Date; and (i1) there will be no interruption or gap in
ownership and/or jurisdiction and that, immediately upon the
Dismissal Date, the Liquidation Court shall have sole and
exclusive jurisdiction over First Assured and the First Assured
Estate which shall be liquidated by the Liquidator under the
Liquidation Act under such terms and conditions as specified by
the Liquidation Court.



5.5  1Source and Warrantee Wise will be liquidated in
the Liquidation Court along with First Assured. Upon the
Dismissal Date any and all assets of any type in which 1Source and
Warrantee Wise have, assert, or may assert an ownership interest
(to the extent not released herein) shall be transferred to the
Liquidator at which time the Liquidator shall take sole possession
and ownership of the assets of 1Source and Warrantee Wise and
administer them under the general supervision, and sole and
exclusive jurisdiction, of the Liquidation Court. The Liquidator
will be vested with the title to all of the property, contracts, and
rights of action and all of the books and records of 1Source and
Warrantee Wise, wherever located, as of the Dismissal Date, in
accordance with Haw. Rev. Stat. § 431:15-307 and the Liquidation
Act. Consistent with this provision, the Parties agree that there
will be no interruption or gap in ownership and/or jurisdiction and
that, immediately upon the Dismissal Date, the Liquidation Court
shall have sole and exclusive jurisdiction over 1Source and
Warrantee Wise, which shall be liquidated by the Liquidator under
the Liquidation Act under such terms and conditions as specified
by the Liquidation Court.

II. THIS COURT AND THE BANKRUPTCY COURT HAVE ALREADY
APPROVED THE LIQUIDATION OF THE COMPANIES IN THE
PRIMEGUARD LIQUIDATION PROCEEDINGS UNDER THE LIQUIDATION
ACT.

This Court and the Bankruptcy Court have already approved the Settlement Agreement
which provides for the relief sought in the Motion for Leave.

Specifically, on March 18, 2008, this Court entered its Order Granting in Part Liquidator’s
Petition for Final Order and Judgment Approving Liquidator’s Settlement with Shareholders’
Family and Affiliates and Petition for Good Faith Determination of Settlement. (Kupau
Declaration, Exhibit B.) In that Order, this Court ruled, among other things, that:

2. The Settlement Agreement and Mutual Releases
(“Agreement”), attached as Exhibit “A” to the Petition, is approved.
3. The Liquidator is authorized to implement the

Agreement and to undertake all actions contemplated by the
Agreement, including but not limited to, the liquidation of First
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Assured Warranty Corporation, 1SourceAutoWarranty.com, Inc.,
and Warrantee Wise, Inc. in the PrimeGuard Liquidation
proceedings.
No person opposed the Liquidator’s motion seeking such Order and the Order was never
appealed.
Moreover, on May 15, 2008, the Bankruptcy Court entered its Order Granting Motion for
Order Approving (I) Compromise of Controversy with the Insurance Commissioner for the State of
Hawaii; and (II) Conditional Dismissal of the Bankruptcy Case. (Kupau Declaration, Exhibit C.)

No person opposed the motion seeking such Order and no appeal of such order has been filed.

III. THE LIQUIDATION OF THE COMPANIES SHOULD BE EFFECTIVE AS OF
THE DISMISSAL DATE.

Sections 5.2 and 5.5 of the Settlement Agreement (Kupau Declaration, Exhibit A) provide
that the liquidation of the Companies shall be effective immediately upon the “Dismissal Date” so
that “there will be no interruption or gap in ownership and/or jurisdiction.” The Dismissal Date is
defined as the date on which the Bankruptcy Court issues its order dismissing the First Assured
Bankruptcy, which order shall not be issued until after the parties file the “Dismissal Notice™ with
the Bankruptcy Court which shall provide that all of the conditions and events for the Effective Date
addressed in Section 2 of the Settlement Agreement have occurred. It is anticipated that the
Dismissal Notice will be filed on or about May 28, 2008 and that the Dismissal Date will occur as
soon thereafter as possible. In order to ensure that there is no gap in ownership and jurisdiction, the
Proposed Order has been drafted so that it is effective as of the “Dismissal Date.”

Upon receipt of the Bankruptcy Court's order dismissing the First Assured Bankruptcy, the
Liquidator will notify this Court and include an updated proposed Order that identifies the specific

date for the defined term "Dismissal Date."



IV.  CONCLUSION.

Based on the foregoing reasons as set forth above, the Liquidator respectfully requests
that this Honorable Court enter a Supplemental Order of Liquidation adding the Companies as
Respondents and placing them into liquidation. The provisions sought by the Liquidator are
authorized by the Liquidation Act and are set forth in the Proposed Order.

Dated: Honolulu, Hawaii, May _%_\_, 2008.

KOBAYASHI, SUGITA & GODA

LIFFORD 1
WENDELL H. FUJI
LANSON K. KUPAU
Attorneys for Plaintiff J.P. SCHMIDT,
in his capacity as Liquidator of PrimeGuard
Insurance Company, Inc.



IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII
J.P. SCHMIDT, in his capacity as Insurance ) S.P.No. 05-1-0443 VSM
Commissioner of the State of Hawaii, ) (Special Proceeding)
)
Petitioner, )
) DECLARATION OF LANSON K. KUPAU
Vs. )
)
PRIMEGUARD INSURANCE COMPANY, )
INC., A RISK RETENTION GROUP., )
)
Respondent. )
)

DECLARATION OF LANSON K. KUPAU

I, LANSON K. KUPAU, pursuant to Circuit Court Rule 7(g), declares as follows:

1. I am a partner with the law firm of Kobayashi, Sugita & Goda and one of the
attorneys for J.P. Schmidt, Insurance Commissioner of the State of Hawaii. 1 am licensed to
practice law in all courts of the State of Hawaii and am competent to testify to the matters stated
herein, and make this declaration based upon facts of which I have personal knowledge.

2. Attached hereto as Exhibit “A” is a true and correct copy of the Settlement
Agreement and Mutual Releases dated December 19, 2007.

3. Attached hereto as Exhibit “B” is a true and correct copy of this Court’s March
18, 2008 Order Granting in Part Liquidator’s Petition for Final Order and Judgment Approving
Liquidator’s Settlement with Shareholders’ Family and Affiliates and Petition for Good Faith
Determination of Settlement. To the best of my knowledge and belief, no person appeared to
oppose the motion seeking this Order and no person appealed the Order.

4. Attached hereto as Exhibit “C” is a true and correct copy of the May 15, 2008

Order Granting Motion for Order Approving (I) Compromise of Controversy with the Insurance



Commissioner for the State of Hawaii; and (II) Conditional Dismissal of the Bankruptcy Case
~ entered by the United States Bankruptcy Court for the District of Colorado in Case No. 06-13669
MER. To the best of my knowledge and belief no person appeared to oppose the motion seeking
such order and no person appealed such order.

I declare under penalty of perjury that the foregoing is true and correct.

DATED: Honolulu, Hawaii, May 2\ , 2008.
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SETTLEMENT AGREEMENT AND MUTUAL RELEASHES

This Seiflement Agresment and Mutual Releases (“Agreement”) is dated December 19,
2007, by end among the following pariies (sollectively, the "Parties"): 1P, Schmidt, in his
capacities as Hawail Insnrance Commissioner and es Liguidator of PrimeGuard Insurance
Company (collectively, the “Liguidator”); Marcy Morrison, Commissioner of Tnsnrance of the
State of Colorado, in her capacity as Ancillary Receiver of PrimeGuerd Insurance Company
("Ancillary Receiver"y; Warrantes Wise, Inc. ("Warrantee Wise"); First Assured Warranty
Corporation ("First Assured”), 1SoweeAutoWarranty.com, Ine, (“15ourcs”); and Ralph Holden,
Nancy Perna, F, Mitchell Howell, Ronny Howell, Lisa Hol&en, Amy Sandifer and Joshua
Howell (ccliechvely, the “Holden Family™),

1. Recitals and Definitions.

1.1 PrimeCuard lnsirance Company (“PrimeGuard”) is a Hawau domestic insurance
cornpany licensed as a risk retention group.

1.2 Warrantee Wise is a Colorado corporation and iz a 99% owner of PrimeGuard,
‘Warrantee Wise was engaged in the business of selling vehicle service contracts ("VSCs™) that
were insured by PrimeGuard.

1.3 First Assured is 2 Colorado corporation with its principel place of business in
Colorado and is an effiliste of PrimeGuard. First Assured was angaged in {he business of selling
VSCs that were insured by aneGuard.

1.4 1Sowrce is 2 Colorado corporation with its principal place of business in Colorado
znd is 2 wholly-owned subsidiary of First Assured. 1Scurce was engaged in the bisiness of
selling V8C's that were insured by PrimeGuard.

1.5 Various members of the Holden Family bave been involved as sharcholders,
officers, direciors, lenders, consuliants and in the financing, control end/or operation of First
Assired, PrimeGuard, Werrantes Wise end/or 18ource,

1,6.  OnNovember 10, 2005, the Hawail Insurance Commissioner filed au ex parte
petition for seizure order in the Ciroult Court of the First Circuit for the State of Hawaii
(“Liguidation Cowrt™) and on November 14, 2005, the Liquidation Court entered & sefzure order,
which was amended on Novernber 21, 2005 (the “Setzure”™),

1.7 Onor sbout November 15, 2005, the Commissioner of Insurance of the State of
Colorado (the *Ancillary Receiver™) commance& an ancillary proceeding to the PrimeGuard
Ligquidation in the District Court, City and County of Denver, Colorado, captioned Marcy

Morrison v, PrimeGuard Insurance Company, Inc., Case No. 05-CV9376 (the "Ancillary
Proceeding”),

1.8 OnDecember 19, 2005, the Liguidation Court placed PrimeGuard under an Order

of Ligwidation ("PrimeGuard Liguidation™),
{0G501806 / 1}
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1.9 OnJune 16, 2006, First Assured filed a voluntary petition under Chapter 11 of the
Bankruptey Code (“First Assured Banlaupicy™) in the Untied Biates Bankruptey Court for the

District of Colorado, Case No, 06-13665-MER (“Bankruptey Cowt™), First Assured is a debtor-
in-possession in the First Assured Baniouptoy.

1,10 Inthe First Assured Bankroptey, First Assured hes fled certain adversary
proceedings (collsctively, the "Adversary Proceedings"), bearing the following adversary case
numbers: 06-1735-MER, 06-1736-MER, 06-1737-MER and 07-1351-MBR. The defined phrase
"First Assured Bankrupicy” includes the "Adversary ?roceadmgs "

111 Inthe First Assured Bankmptcy, First Assu:ed made demand against Nancy Perna
and Ralph Holden for the retura of transfers totaling approximately $850,000 which First
Assuwred alleged were avoidable as possible preferential, frapdulent or improper distributions.
Nenoy Perna and Ralph Holden both vigorously dispule such claims and have asseried numerons
defenses to such claims, including sebsequent new velue and solvency,

1.12  The Liguidator's prooeedings ageinst First Assured are the subject of the
automatic stay pursvant to 11 U.S.C. § 362(g).

1.13  On or gbowt June 22, 2006, the Liguidator filed its Motion for Relief from Stay
and Amended Motion to Dismiss, and subsequently filed iz Motion to Excnse Turmover of
Property by a Custodian and Motion to Prohibit Use of Cash Collateral, which motions were
ruled on in Orders from the Benlouptey Court dated March 6, 2007 and April 27, 2007, which

Orders are the subject of appeals pending in the United States Disirict Court for the District of
Colorado ("Appezals™).

1.14  Inthe First Assured Bankruptey, First Assured is in possession of certein cash

totaling $394,120,87 as of July 31, 2007 ("Cash Collateral™), in which the Liguidator claims an
interest.

1,13 The Liguidator is currently in possession of approximately $3.5 mil!io'n, in which
First Assured claims an interest,

1.16 . On or about July 3, 2007, the Parties sought and obtained stays of the First
Asswred Bankruptcy, the Appeals and Adversary Proceedings in order to permit the Partjes to
pursue settlement negotiations, On July 25, 2007, the Parties agreed that the negotiations were
being held in Hawaii at the request of PrimeGuard and as an accommodation by First Assured
and the Holden Family, and that the attendance (in person or by telephonic conference call) at
such negotiations or the mers presence of persons aitending such negotiations in the State of
Hawaii shall in no event have any legal consequences including, without Emitation, & deemed
waiver of or consent 1o jurisdiction, a comtact sufficient to establish jurisdiction, an admission of
ligbility, or an admission of any fact, whether express or implied, by any party attending the
negotiztions, sither in person or throngh & representative. Tn addition, the Liquidator and his
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agents and representatives, agreed not fo serve, atfempt to serve or cause 1o be served any
process for any claim or aciion on fhe following individuals and enfities while in Hawaii for
attendance at the seiflement negotiations: §) First Asswred and its officers and director (i)
_ 1SowrceAuto Warranty.com, (if) Douglas Jessop, as counssl for First Assured, (1) Josh Howell,
personally or as shareholder of First Assured (iv) Josh Howell, as representative or agent of the
shareholders of First Agsured end (iv) Josh Howell a5 a representative or agent of Ralph Holden,
The Parties have since engaged in setflement negotiations, ncluding an in-person mesting in
Hawaii on July 26, 2007, which negotistions have culminated in this Agreement.

1.17  In order to minimize the cost, expense and difficulfy of proceeding with Iitigation
regarding the PrimeGuard Liguidation, the Seizuve, the First Assured Bankrupicy, the Adversary
Proveedings and the Appesls, the Partzes are Wllhng 1o setfle all issnes on the ferms and
" conditions set forth below: )

1.18 It is understood that the Parties’ agreement to the terms hereof shall in no manner
be deemed to be a fact or an admission, express or implied, of Hability or the merits-of a position
by any Party to eny other person or entity, by any party hersto with respeot to any matter, nor
shell the Parties' agreement to the terms hereof be deemed to constitute consent fo jurisdiction in
the State of Hawaii, State of Colorado, or ety other forum or state,

Agreements

NOW THERFEFORE, for and in consideration of the mutual agresments, promises,
povenants, and releases herein set forth, and for other good and valsable consideration, the

sufficiency of which is hereby conclusively ackmowledged, it is hereby agresd by and among the .
Parties as follows:

2 The Effective Date. The "Bffective Date" shall be defined as the first business day upon
which all of the following conditions have been gatisfied:

(2) o3l Parties have signed this Agreement;
(b the Holden Payment shall have been made;

{© " the Liquidetion Cowrt has entered its order(s)

® approving this Apreement end graniing the pefifion for
determination of Good Faith Seitlement as deseribed in Section 3.4
of this Agreement (the “Hawail Approval Order(s)”);

()  Thirty days (as computed in accordance with Hewail Rules of Civil

Procedwre) have passed from entry of thgs Hawail Approval
Order(g); and
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(i) . The Hawsll Approval Order(s) shall not bave been reversed or
modified on appeal and, if any such appeal is pending, the Hawaii
Approval Ordex(s) shall not have been stayed.

(@  the Bankruptey Cowmt bas entered its order:

@ 'approving this Agreement and authorizing the dismissal of the
First Asswed Banlrupicy afier the Court receives notice of the
Effective Daie (the * Ba:ﬂcmptcy Approval Order'™;

()  Ten days (as computed in accurdance with Fed, R, Banlx, P, 9006)

shell have passed :&om the eniry of the Banloupicy Approval
Order; end : .

@) The Bmﬂcruptcy Approval Order shall not have been reversed or
modified on appeal and, if any such appeal is pending, the
Banlarupicy Approval Order ghall not have been stayed.

3, Aetions Before the Effective Date,

3.1 Onor before the date thet is the 30" day from the date that is the last date of
execution of this Agreement, the Holden Fermily will cause $150,000 (the “Holden Payment™), as

referenced in § 2(b) of this Agreement, o be deposited info First Assured’s comnsel’s COLTAF
account (non-interest bearing).

3.2 \'jpon exeoution of this Agreement, First Assured shall immediately cease

prosecution of its Plan of Reorganization and Disclosure Statement dated October 16, 2006
(*Plan™).

3.3 Upon execution of this Agreement and if possible by December 28, 2007 and no
later then January 11, 2008, First Assursd shall fle and prosecute in good fatth a motion (the
“Bankruptcy Motion™) in the Bankrupicy Court discloging the terms of this Agreement, and
seeldng authorization fo dismiss the First Assured Bankruptoy conditioned upon the Bankruptey
Court’s receipt of notice of the Effective Date (the "Dismissal Notice™). Pending the Bankruptcy
Court's ruling on the Barkruptcy Motion, First Assured shall take no action inconsistent 'with the
terms or purposes of this Agresment, First Assured and the Liquidator shall cooperate with the
preparation and distribution of the notice of the Banlcruptey Motion, mcludmg the shared mailing
of such notice along with notice of the Hawaii Motion(s) (as defined below), -

34  Upon execution of this Agreement and if possible by December 28, 2007 and no
\ater than January 11, 2008, the Liquidetor shall file and prosecute in good faith & motion(s) in
the Liquidation Court (the Hawaii Motion(s)) disclosing the terms of this Agreement, seeking the
Liguidation Court's approval of the Agreement and seeking an order for the détermination of
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Good Frith Settlement, which shall inclide PrimeGuards' release and dismissal 6f the Holden
Family, First Assured, 18owce and Warranise Wise, as set forth herein, as co-obligors in |
accordance with Haw. Rev. Stat. § 663-15.5, Pending the Liquidation Court's ruling on the
Hawail Motion(s), the Liquidator shall take no action inconsistent with the terms or purposes of
this Agreement, The Parties agres to cooperate in good faith in the preparation and filing of the

Hawail Motion(s) and securing of such order(s), inctuding the shared mailing of notices ’oy First
Assured and the Liguidator.

3.5  Contemporeneousty with execution of this Agreemani, First Assured, with the
Liguidetor’s input and approval, shall enter oo an agreement with the Ancillary Recebver (the
“Ancillary Deposit Agreement™), *A copy of the Ancillary Deposit Agresment is attached hereto
ag Exhibit 3.5, Pursuant to the terms of the Ancillary Deposit Agresment, Fivst Assured and the
Ancillary Receiver, with the Liquidator’s input and approval, will oreate an “Ancillary Deposif”
which shall be ﬁmded by the Holden Payment. The Ancillary Deposit will total One Fundred -
Fifty Thousand dollars ($150,000), OF that amount, One Eimdred Forty Thousand dollars
($140,000) shall be used 1o pay “Allowsd Unsecured Trade Creditors” (as defined below) claims
on & pro rats basis as further specified in Section 6 below, The remaining Ten Thousand Dollars
($10,000) shall be used o pay any expenses associated with the Ancillary Depostt Agreersent or
the Ancillary Proceedings, Any remaining emounts of the Ancillary Deposit after paying
expenses agsociated with the Ancillary Deposit Agreement or the Ancillary Proveedings shall be
transferred by the Ancillary Receiver io the Liguidator, If the amount of surplus is not sufficient
1o pay the costs incwred by the Ancillary Recelver associated with establishing, maintaining and
closing the Deposit Account, the Liguidator agrees to relmburse the Ancillary Recelver for such
oosts actually incurred, subject to-approval by the Liguidation Court. The Ancillary Deposit will
be maintained by the Ancillary Receiver subject o the jurisdiction of the court with jurisdiction
over the Ancillary Proceedings and will be administered and lignidated in that proveeding in
accordance with this Agreement and the Ancillary Deposit Agreement.

4, Deliverables on the Effective Date. On the Effective Date, or on the date indicated

below, and in connection with effecting and comsummeating the Effective Date, the following
gverts shall cocur:

4,1 First Aspured’s counsel shall fransfer the Holden Payment to the Ancillary
Receiver. Upon the Dismissel Date.(as defined below in Section 5.1), the Holden Payment will
be the sole and exclusive property of the Ancillary Receiver maintained under the jurisdiction of
the Ancillary Proceeding in accordance with Colo, Rev. Stat. § 10-3-552 end the Colorado
Insurers' Rehabilitation and Liguidation Act, Colo, Rev. Stat § 10-3-301 ef seg. and such fonds

will be distributed by the Ancillary Recefver under the terms of the Ancillary Deposit
Agreement.

4.2 Subject to Section 7 below, and on the date indicated, First Assured shall issue
payments from the Cash Collateral for the Hmited purpose of paying the following bankvupicy
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administrative expenses, which are hereby desmed reasonsble and appropriate, and the allowed
claims asserted by the IRS snd other taxing authoriiies (the “Tax Claimeg™):

®  On the Bifeciive Dais, Attorneys fees and costs which have

acorued as of November 30, 2007, in the approximate amount of
$280,000;

()  On or after the date of exsention of this Agreement, Notice agent

and U,B, Trustee fees and costs, currently estimated in the amount
of 585,000;

- (3§} On-the Bffective Date, First Assured salaries which have accrued
.28 of Noveraber 30, 2007, in the amnount of $130,000; and

(v)  On or after the date of execution of this Agreement, Tax Clainy
currenily estimated in the emowmt of $10,000,

4.3  Attorneys for the Pariies shall executs and file the Dismissal Notice with the

Bankruptey Court which shall provide that aII of the conditions and events set forth in Section 2
of this Agresment have ocourred,

5. Bankruptey Court and Lignidation Court Proceedings.

51 Upon recelpt of the Dismissal Notice, the Banlorupicy Court shall issue aa order
dismissing the First Assured Banloupioy (fhe “Dismissal Date™). As part of the dismissal of the
First Assured Bankrupicy, the Appeals and Adversary Proceedings will also be dismissed.

52  Ezcept as provided herein, upon the Dismissal Date ail properties of the estate in
the First Assured Bankrupiey (the "First Assured Estate"), including any and all assets of any
type in which First Assured bes, asserts, or may assert an ownership interest (o the exient not
released herein), including but not Hmited o a1l assets identified in any and all schedules filed by
First Assursd as the Debior in the First Assured Bankrupicy, shell be transferred o the
Liguidator at which time the Liguidator ghall take sole pcssessmn and ownership of the assets of
First Assured and administer therd under the general supervision, and sole and exclusive
jurisdiction, of the Ligudation Court, The Liquidator will be vested with the title to all of the
property, contracts, and rights of action and all of the books and records of First Assured,
wherever located, as of the Dismissal Dete, in accordance with Haw., Rev, Btat. § 431:15-307 and
the Hawa#l Insurers Supervision Rehabilitation and Liguidation Act, 431115-301 #f seg,
(*Liquidation Act"), Consistent with this provision, the Parties agree that (f) fhe Benloruptey
Court will have continuing jurisdiction over this Agreement and the First Assured Estate wntil the
Dismissal Date; and (i) there will be no interruption or gap in ownership and/or jurisdiction and
that, immediately upon the Dismissal Date, the Liguidetion Court shall have sole and exclusive
jurisdiction over First Assured and the First Assured Estate which shall be Hauidated by the
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L1qu1dator wmder the Lignidation Act under such terms and condifions as spaczﬁed by the
Liguidation Cowrt,

53  Subject to the Liquidation Courk's approval of this Agreem'ant: D aﬂ First

~ Assured creditors with claims arising under vehicle service contracts and who have filed a proof

of claim in the First Assured Bankruptey ("VSC Claim"), regardiess of whether such claims have
been filed in the PrimeGuard Lignidation, shall be treated as if such claims were timely filed on
en mppropriate proof of claim form in the PrimeGuard Liguidafion; and (i) the Liguidaior shall

treat all such VSC Claims the same as similatly siinated claims ’nmely “fled mﬂz the Laqmda’mr
or in the PrimeGuard Liquidation on proper forms

54  Subjectto Section 9.6 of this Agreement, Fivst Asgured and the Holden Family
will cooperate in good faith with the Liguidator in seeldng such rulings as are consistent with this

" Apreement and the administration and Hquidation of First Assured in the Liquidation Court.

55  1Sowrce and Wearrantee Wise will be liguidated in the Liguidation Court along

" with First Asswred. Upon the Dismissal Date any and all assets of any type in which 1Sowce

and Warrantee Wise have, assert, or may assert an ownership inferest (to the extent not released
herein) shall be transferred to the Liguidator at which time the Liguidator shall take sole
possession and ownership of the assets of 18ource and Warrantee Wise and administer them
under the general supervision, and sole and exclusive jurisdiction, of the Liquidation Cowt. The
Liguidator will be vested with the title to all of the property, contracts, and rights of action and
all of the books and records of 1Source and Warrantee Wise, wherever located, as of the
Dismissal Date, in accordance with Hew, Rev, Stat. § 431:15-307 and the Lignidation Act,
Consistent with this provision, the Parties agree that there will be no interruption or gap in
ownership and/or jurisdiction and that, immedistely wpon the Dismissel Date, the Liguidation
Couwrt shall have sole and exclusive jurisdiction over 15ource and Warrantee ‘Wise, which shall

be lquidated by the Liquidator vnder the Liguidation Act under such terms and conditions as
specified by the Liguidation Court.

56  Subjecito Section 9.6 of this Agreemant, First Assured, 18ource and Warrantes

- Wise and the Holden Family will cooperate in good faith with the Liguidator in effecting the

transfer of any and all right, title and interest to properties of 18owce, Warrantee Wise and/or the
Pirst Assured Estate, except as o those properties addressed herein, including asséts of any type

or nature, including Yot not Hmited to causes of action, in which 18owrce, Warrantee Wise and/or o

First Assured asseris a clairn of ownership, including but not limited fo all assets identified by

First Assured in any and all property schedules filed with the Bankruptoy Court and the proceeds
thereof.

57  Subjectto Section 9.6 of this Agreement, First Assured, 18ource, Warrantee Wise
and the Holden Family agree to cooperate in good faith regarding the liquidation of 1Source aad
Warrantee Wise in the Liguidation Cowt. FirstAssured, 18Bource, Warrantee Wise and the
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Holden Family agres not o commence bankrupicy proceedings regarding 18ource and/or
Warrantee Wise.

58  Subjectto Section 9.6 of this Agresment, the Liquidator will cooperate in good.
faith with First Assured in seeldng such rulings as are consigtent with this Agreement and
effecting the payment of the bankruptey administrative expenses listed in Section 4,2 and Section
7.

6. Ancillayy Proceedings and Trade Creditor Claims

6.1  Pursuantio the Ancillary Deposit Agreement, the Ancillary Receiver shall
distribute One Hundred and Forty Thousand Dollars ($140,000) of the Ancillary Depositona
pro-vata basis to the Allowed Unsecured Trade Creditors (as defined below) no Iater than 360
days after the Effective Date.

62  “Allowed Unsecured Trade Creditors” shall be defined o mean those creditors
who filed a proof of claim in the First Assured Bankruptcy Cass asserting an tmsecured claim
and whose claim ig not 8 VSC Clain or 2 Tax Claim and whose claim is listed on BExhibit 1 to
the Ancillary Deposit Agreement, The Allowed Unsecured Trade Creditors shall receive the

pro-rata amount Hsted in the column labeled *Pro-rata Distribution” on Exhibit 1 1o the Ancillary
Deposit Agreement, '

. 63  Certain crediiors have filed a proof of claim in the First Assured Bankroptoy that
is propexly classified as a VSC Claim. Such claims shall be addressed pursuant fo Section 5.3
above and shell not receive any distibuiion from the Ancillary Deposit. Similarly, certain trade
creditors have fHled a proof of claim in the First Assured Bankruptcy that is properly classified as
a secured clabm (each, a “Secured Claim™), All Secured Claims shall be addressed in fhe
liguidation of First Aszured in the Liguidetion Court as specified in Section 5 hergof.

7. Cash Collateral and Administrative Expenses,

7.1  Because the Cash Collateral is insufficient to pay &l of the reasonsble and
appropriate administrative expenses listed in Section 4.2, the existing Cash Collateral shall be
allocated by First Assured fo pay such claims as follows: -

(&)  firstto pay the Tex Claims;
(b)  second {o pay the notice agent and U . Trustee fees and costs;
(&)  third to pay fees and salaries of Pairick Giefer; and

fourth to pay, on B pro rata basis, attorneys fees and costs of Jessop & Co,
P.C. end fees and salaries of Robert Dungan.
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7.2 Tothe extent that any of the claim amovmts set forth in Section 4.2 are rednced or
otherwise satisfied, First Assured shall have the discretion to distribute the remainder fom the
Cash Collatera! to the other administrative expense claims identified herein, To the extent First
Assured bas a surplus after the administrative expense claims identified in § 4.2 aze pazd such
smp}us shall be paid to the Liguidator on the Dismissal Date. -

7.3 Ifthe Cash Collateral has been exhausted by payment of the edministrative
expense claims identified in § 4.2, the shortfall (e, the remaining 1npaid reasonable and
appropriste administrative expense claims identified herein), including, but not Kmited to, Fist
Assured’s attorney’s fees and costs and salaries and costs acorued after November 30, 2007, if
any, shall be paid up to a maximum amount of $100,000, from the following two sourcss: Hrst,
until six months after the Bffective Date, the Liguidator will aitempt to louidate assets cumrently
in the possession of the First Assured Estate and use the proceeds from such Bauidation efforts o
pey any shartfall; second, in the svent those proceeds are insufficient to pay such shortfall, the

Liquidator shall pay such remaining balance within thirty (30) days of the one-year anniversary
of the Effective Date,

8. Muteal Relesses,

8.1 Liguidator and Ancillary Recsiver Relesse of Holden Family,

Effective upon the Effective Date, the Liguidator end Ancillary Receiver, for themselves
and their respective successors and agsigns, sach individually hereby releases, acquits, and
forever discharpes the Holden Family, individually and collectively, their personal
representatives, heirs, assigns, and attorneys (solely in their capacz‘cy as attorneys for the Holden
Parnily and except as set forth below) of and from any and all injuries, actions, assessments,
claims, coptroversies, counterclaims, cross-claims, third-party claims, fonrth-party claims, {or
any other claims under Rule 14 of the Hawaii Rules of Civil Procedure, Colorado Rules of Civil
Procedure, or the Federal Rules of Civil Procedure, or rule similar thereto of any other
jurisdiction, and including without Hrnitation claims for indemmity, contribution, subrogation,
and/or reimbursement), cruses of action, suits, Habilities, demands, damages, losses, decrees,
awards, liens, dispuies, costs, lost profits, loss of services, expenses, fees (mohdmg attorneys'
and other professionals’ fees), judgments and compensation whaisoever, inlaw or in equity,
Inown or unknown, suspected-or unsuspected agserted or uaakseried, patent or latent, which
have been 6r could have been brought, arising out of, incidentel fo, or in any way connected thh
PrimeGuard, First Assursd, Warrantee Wise, 18owree, or the commencement snd/or ~

administration of the PrimeGuard Liguidation, the Ancillary Procesding, the First Assured
Benlauptey, and the Ssizore.

The release contemplated in this Section 8.1 does not apply to Robert Dungan; however,
the releases set forth in Sections 8.3, 8.4 and 8.5 apply fo Robert Dungan.

¥
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8.2  Holden Family Release of Liguidator and Ancillary Receiver.

Effective upon the Bffective Date, the Holden Family, individually and collectively, their
personal represeptatives, heirs and assipns, hereby release, acquit, and forever discharge the
Liguidator, Ancillary Receiver, their respective suooessors, assigns, and attorneys (solely in their
capacity as attorneys for the Liguidator or Ancillary Receiver) of and from any and all injuries,
actions, assessments, claims, confroversies, counterclaims, cross-claims, third-party claimes,
fourth-party claims, (or any other claims under Rule 14 of the Hawaii Rules of Civil Procedure,
Colorado Rules of Civil Procedure, or the Federal Rules of Civil Procedure, or rule similar
thereto of any other jurisdiction, and including without limitation claims for ndemmity,
contribution, subrogetion, and/or reimbursement), causes of action, suifs, Hebilities, demands,,
damages, losses, decrees, awards, Hens, disputes, costs, lost profits, loss of services, expenses,
fees (including a’:tomeys and other professionals’ fess), judgments and cornpensation
whatsoever, in law.or In equity, known or unlmown, suspected or unsuspected, asserted or
unasserted, patent or latent, which have been or conld bave been brought, arising out of,
incidental fo, or in any way comnecied with PrimeGuerd, First Assured, Warrantee Wise,
1Source, or fhe commensement end/or administration of the PrimeGuard Liguidation, the

" Ancillary Proceeding, the First Assured Benkruptoy, and the Seizure,

8.3 First Ascured. 1Sourcs and Warraniee Wiss Release of Holden Family and
Ofﬁcers, Direciors, and Professionals,

Effective upon the Effective Date, First Assured, 1Source and Warrantes Wise,
collectively and individually, for itself, its officers, directors, pariners, agents, affiliates,
employess, sucoessors and assigns, each hereby releases, acquits, and forever discharges the
Holden Family, and also the officers, direciors and accountants, auditors and atiorneys
(collectively, the “Professionals™) of First Assured, 18owce and Warranies Wise, respectively,
individuelly and collectively, their successors, personal representatives, helrs, assigns, and
attorpeys of end from any and all injuries, actions, assessments, claims, confroversies,
counterclaims, cross-claims, third-party claims, fourth-party claims, (or any other claims under
Rule 14 of the Hawali Rules of Civil Procedure, Colorado Rules of Civil Procedure, or the
Federal Rules of Civil Procedure, or rule similar thereto of eny, other jurisdiction, and including
without Himitation claims for indsmnity, contribution, subrogation, and/or reimbursement),
causes of action, suits, labilities, demands, dameges, Josses, decrees, awards, liens, disputes,
costs, lost profits, loss of services, expenses, fees (including attorneys' and other professjonals’
fees), judgments and compensation whatsoever, in law or in equity, known or uoknowm,
suspected or unsuspeocted, asserted or unasserted, patent or latent, which have been or conld bave
been brought, arising out of, incidental to, or in any way connected with PrimeGuard, First
Assured, Warraniee Wise, 1Source, or the commencement and/or administration of the

PrimeGuard Liquidation, the Ancillary Proceeding, the First Assured Bankruptoy, and the
Seizure.
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First Assured, 18ource and Warrantee Wise each represents and warrants that it has -
considered potential claims and cavses of action against its own officers, direciors and
Professionals and concluded that this setilement will minimize the cost, expenss and dlfﬁcul’cy of
proceeding with litigation against those individuals and or entities. -

First Assured represents and warrants that no materis] transactions that ave not of record
occwrred during the First Assured Bankrupicy, A material breach of this representation and
warranty invalidates the release set forth in this Section 8.3 with respeot to the officers, directors
and Professionals of First Assured for any conduct, actions or inactions related fo the First
Assured Benkruptey and oceurring after May 15, 2006,

84  Holden Farnily Release of Flrst Assured, 1Somrce and Warrantes Wise.'

Effsctive upon the Effective Date, the Holden Famﬂy, mdmduaﬂy and co}lec‘ttvaly, thedr
personal representatives, heirs and assigns, hereby releass, aequif, and forever discharge First
Asgured, 18ource and Warrantee Wise, collectively and individuaily, its officers, divectors,
pariners, agents, affiliates, employees, successors, assigns, and atiomeys (solely in their caparity
as attorneys for First Assured, 1Source and/or Warrantes Wise) of and from'any end all injuries,
actions, assessmerts, clabms, confroversies, countercleims, cross-claims, third-perty clatms,
fourth-party claims, (or any other clatms under Rule 14 of the Hawaii Rules of Civil Procedure,
Colorade Rules of Civil Procedure, or the Federal Rules of Civil Procvedure, or rule stmilar
thereto of any other jurisdiction, end including without Bmitation claims for indemmity,
contribution, subrogation, end/or relmbursement), causes of action, suits, ﬁabﬂmes, demands,
damages, losses, decrees, awards, lens, disputes, costs, lost profits, Joss Df Servioes, expenses,
fees (including attorneys' and other professionals' fees), judgments and compensation
whatsoever, in law or in egquity, known or unimown, suspecied or unsuspected, asserted or
wmasserted, patent or latent, which have been or could have been brovght, arising ouf of,
incidents] to, of in any way connected with PrimeGuard, First Assured, Warrantes Wisg,
1Sowrce, or the cornmencement and/or administrefion of the PrimeGuard Liguidation, the

Ancillary Proceeding, the First Assured Banlruptoy, and the Selzure.

8.5  Liguidaior and Ancillary Receiver Release of First Assured, 18ource and
Warrantee Wise Related fo- Commencma the Banlrupicy.

Effective upon the Effective Dete, the quuldaier and ‘rhe Anczlla.ry Reoeiver, for
themselves and their respective suocessors and assigns, each individually hereby releases,
aequits, and forever discharges First Assured, 1Source and Warrantee Wise, collectively and
individually, its officers, directors, partners, affiliates, employees, agents, successors, personal
representatives, assigns, and stforneys (solely in their capacity as attorneys for First Assured,
18ouree and/or Warrantee ‘Wise) of and from any and all injuries, actions, assessments, claims,
controversies, counterclaims, cross-claims, third-party claims, fourth-party clatms, {or auy other
clatms under Rule 14 of the Hawall Rules of Civil Procedure, Colorade Rules of Civil
Procedure, or the Federal Rules of Civil Procedure, or rule similar thereto of any other
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jurisdiction, and incloding without limitation claims for indemuity, coniribution, subrogation,
and/or reimbursement), causes of action, suits, labiiities, demands, damages, losses, decrees,
awards, Hens, disputes, costs, lost profits, loss of services, expenses, fees (incloding attorneys'
and other professionels' fees), judgments and compensation whatsoever, in law or in eguity,
known or unknown, suspected or unsuspected, asserted or unasserted, patent or latent, based on
acts, conduct or omissions oceurring on or affer May 15, 2006 which have been or could have
been brought, arising out of, incidental to, or in any way connected with the commencement
and/or administration of the First Assured Banloupicy, Notwithstanding the foregoing, and
exoept for the administrative claims set forth in Section 4.2, the Liguidator reserves all rights to
objest fo and/or oppose any claims asserted by First Asswwed, its officers and directors, their

BUCOBSEOrS, personal representatives, bezrs and assigns against First Asswred and/or PrimeGuard
and the Liguidator,

8.6  First Assured. 1Source. and Warrantes Wise Release of Liguidator and Ancillary
Receiver Related to the Seizure and Ligmidation,

Effective upon the Effective Date, First Assured, 18ource, and Warrsniee Wise,
collectively and individually, each for itself, its officers, directors, partoers, agents, affiliates,
employees, successors and assigns, hereby releases, acguits, and forever discharpes the
Liguidetor and the Ancillary Receiver, their respective suscessors, assipns and atiorneys (solely
in their capacity as attorneys for the Liguidator) of and from any and all injuries, actions,
assessments, claims, controversies, counterclaime, crogs-claims, third-party claims, fourth-party
claims, (or auy other clajms wder Rule 14 of the Hawaii Rules of Civil Procedurs, Colorado
Rules of Civil Procedure, or the Federal Rules of Civil Procedure, or ride shmilar thereto of any
other jurisdiction, end including without Hmitation claims for indemnity, contribution,
subrogation, and/or refmbursement), causes of action, suils, Habilifies, demands, damages, losses,
decrees, awerds, liens, dispules, costs, lost profits, loss of services, expenses, fees {inclnding
attorneys' and other professionals' fees), judgments and compensation whatsoever, in law or in
equity, known or unknown, suspected or unsuspected, asserted or unasserted, patent or latent,
which have been or could have been brought, arising out of, incidental to, or in auy way
connected -with the commencement and/or administration of the Seizwe, the PrimeGuard
Liquidation and the Ancillary Procesding.

The release in this Section 8.6 includes (but is pot limited o) the releass of auy and all
claims to funds seized as part of the Selzure, which are also referenced in Section 1.15 of this
Agreement and are the subject of Adversary Proceeding 07-1351-MER.
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8.7  Persons Not Being Released by First Assured and the Tiquidator and Ancillary  ~
Receiver.

The Liquidator does not release and expressly reserves all rights, claims, actions and
remedies that could be brought, asserted or maintained in the name of PrimeGuard (except those
expressly released herein) including but not limited to pursuing claims and causes of action in
the name of Prime Guard against PrimeCGuard’s officers, directors and Professionals, Further the
Liguidator reserves all rights to assert counterclaims and effirmative defenses apainst First

Assured, 1 Souroe and Warrantee Wise officers; directors and Professmnal, if those persons
assert claims against the Liquidator.

- So there is no misunderstanding, members of the Holden Family are being released
individually and in all of their respective capacities, including but not Hmited {o their capacity as
shareholders, officers and directors of any entity referenced herein.

B.B Lignidator and Ancillary Regeiver Ac}mowied;zment of Holden Family Relense
by First Assured, 1Scurce and Warrantee Wise,

The Liquidator and Ancillary Receiver each acknowledges and recognizes that First
Assured, 1Sowrce and Warrentee Wise have executed releases for the Holden Pamily and the
officers, directors and Professionals of First Assured, 1Sowrce and Warrantes Wise as set forth -
hersin, After the Bffective Date, each will rely on the representation and warcanty in Section 8.3
and recognize and continue to honor the releases for the Holden Family and the officers,

directors and Professionals of First Assured, 1Source and Warrantee Wise and will not seek io
avoid those releases by direct or derivative claims, :

8.9  Uniform Conirdbution Among Tortfeasors Act Lmtanons on Persons
Discharged Herennder.

This Agreement shall be subject to the provisions of the Hlawaii Uniform Contribution
Among Tortfeasors Act, Hawail Revised Statutes § 663-11 ef seg. This Agreement and the
Releases shall not release or discharge any person other than the released parties, but shall reduce
the aggregaie of PrimeGuard's Claims andfor claims of First Assured, 15ouree and Warrantes
Wise against all persons deemed 1o be the released parties' joint torifeasors (hereinafter "Joint
Tortfeasors”). An individusl claitm against a Joint Tortfeasor shall be reduced by the extent of
the pro rata share of iability of the Released Parties of PrimeGuard's and/or First Assured's
and/or 1Source's and/or Warrantee Wise's damages recoverable against all the Joint Tortfeascrs
or by the amount of the consideration paid by the released parties, whichever is grester, The
caloculation of the dollar amoumt of the consideration to be sllocated to the relebse of any
individual claim shall be based on the percentage value of that claim in relation to the apgregaic
vetae of the claims of PrimeGuard, First Assured, 1Souree and/or Warrantee Wise agamst the
Released Parties and the Joint Tortfeasor,
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9, Miscellaneons.

9.1  Suspension of Interim Deadlines and Discovery. Upon execution of this
Apresment, and until the earlier of (f) Jupe 1, 2008, or such later date agreed upon by the Pariies
reasopebly under the circumstances or (if) all Parties agree in writing that the Effeciive Date
conditions of this Agreement will not be satisfied or waived (the "Termination Date"), the Parties
shall cease further depositions and discovery nnder the First Assired Bankrupicy and the
Adversary Proceedings. Further, upon the execution and uniil such Termination Date the Parties
agres 1o suspend and waive any fling deadlines, existing between or among the parties to this
Agreement, for objections, motions, ballots, reports, statements, exhibits, lists, or the Iike in the
First Assured Bankmptcy or any of the Adversary Proceedings. The Parties shall request such

approvel of this suspension and waiver as appmprzata (but not as io non-parties 1o this
Agreement).

52  Return of Holden Pavment. Tn the ever.xt the Termination Date ocours as

deseribed in Section 9.1 above, First Assored’s counsel shall defiver the Holden Payment to the
Holden Femily.

9.3  Holden Payment apd Hold Harnless Agreement. The pariies agree o defend and
hold harmless Jessop & Company, P.C,, in its capacity as First Assured’s counsel in connection
with the deposit of the Holden Payment so long as such payment is held consistent with the
terms of this Agresment, In the event of a dispuie concerning the Holden Payment before the
Holden Payment is transferred under the Ancillary Deposit Agresment on the Dismissal Date,
First Assured’s counsel may interplead the Holden Payment to the Banlroptey Court.,

9.4  Setflement of Dispuied Claim. The Parties acknowledgs that this Agreementis a
compromise resolution of disputed claims for the purpose of mitigating the costs, uncertainties,
and burdens of firther litigation and that this Apreement does not constitute an acknowledgment
or admission of Hability in eny way on the part of the Parties hereto, and that the Parties

expressly deny any Hability or wrongdoing in connection with First Asswed, PrimeGuard, the
Setzure, PrimeGuard Liguidetion and First Assured Bankruptoy.

9.5  Pariy Wananties as io Reliance, Counsel, Authority, Approvals, Transfers., Each
Party warrants and represents that: (2) each Party executed this Agreement of its own fres will
and that no promise, representation, or inducement has been made or affsred, except as-set forth
herein, and thet this Agresment is not executed inreliance npon any statements or representation
of any other Party or its representatives concerning any matter, including the nafure and extent of
the injury, damages or legal liability therefore; (b) it has had the opportunity to review with
coungel of its cholce this Agresment to obtain independent legal advice with respect to the
advisability of executing this Agreement and to investigate the facts relating to this Agreement;

-(c) it has full power, authority and Jegal right, on its own behalf and on behalf of ifs successors

and assigns heretofore and hereafier, to execute, deliver and perform all actions required vnder
this Agreement; (d) any and all board, sharsholder, confractual, or other requirements which may
{0DS0IB06 / 1)
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be applicable to authorize {he execution of this Agreement have been met; and there have been
no transfers or assigmments of any of the clatms covered by the releases herein.

9.6  Cholce of Law and Forum, This Agreement shall be construed in acoordance
with the laws of the Btate of Hawail, the State of Colorado, and the Bankruptey Code, where
applicable. The forum to resolve any coniroversy, claim or dispute arising out of or relafing 1o
this Agreement, its exforcement or the breach thereof, shall be in the State of Hawaii or the State
of Colorado as appropriate, except that the Bankrupicy Court may serve as such a forum prior io
the dismissal of the First Assured Bauloupiey. The Holden Family objects to and does not

consent to the jurisdiction of the State of Hawaii over the Holdsn Famﬂy, including but not
limited to the jurisdiction of the L:qmdafcmn Court

9,7  Cooperationin lmv}amenhng Setflemnent, The }?amas and their respeciive
counsei shall cooperate in the p:cepara’non and execution of any petitions, agreements, orders, or

other docimenis necessary to accomplish the terms, prrposes and intent of this A greement and
consummating the fransections herein,

9.8  Entire Understanding, Waiver and Modificeion. This Agreement contains the
entire inderstanding among the Parties with respect to the matters described hergin and
supersedes all preexisting or simultaneous agreements, oral or writien, No breach of any
provision hereof can be waived unless in writing, Watver of auy one breach shiall not be deemed
to be a waiver of any other breach of the seme or any other provisions hereof, This Agreement

may not be changed, modified or amended except by a writlen agresment exemted bythe .
Parties.

9.9  Counterparts and Originals, This Agreement may be exscuted in any number of
counterparts and by different Parties herefo in separate counterparis, each of which when so

exetuted and delivered shall be deemed to be an originel-and 2l of which {eken together shall
constitute one-and the same dooument,

9,10 Bindiﬁg Bffect. This Agreement shall be binding uporn, and shall inure fo the
benefit of, the Parties hereto, their successors-in-interest, heirs, assigns, officers, employees,

attorneys, agents, devxsees legateas, personal representatives, frustees, directors, members and
shareholders, .

5.11  No Third Party Beneficiaries, This Agresment creates no third party beneficiaries
and shall not create any rights or benefits that may be enforced by any persons not party fo this

. Agpreement.

9,12 No Interpretation Againgt Drafier, Because sach Party has bed the opportunity fo
draft, review and edit the language in this Agreement, no presutption for or against any Party
arising out of the drafiing of all or any part of the Agreement will be applied in any action or
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other proceeding relating to, arising out of, or iInvoling this Agreement and ench Party waives
the benefit of any statofe or ruls of law providing otherwise,

9.13  Inclusion of Recitals and Definitions, The provisions in the Reoiials and
Definitions section of this Agreement are valid, binding and enforceable,

9.14  Costs and Fees. Each Party shall bear their own costs and fees,

[The rempainder of this page iz intentionally left blank,]
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IN WITNESS WHEREQF, the undersigned have executed this Agreemert on the dates
" indicated,

1.P, Schmidt, in his capacities as Hawafl Insurance Commissioner and as Liguidaior of T
PrimeGuard Insurance Company (collectively, “Liquidator™)

Nye TN T 1S

Title; Ciwed Dtpwh T prer adnte Titiel Spee ) . r L vm’w
Dater ifz,/w (v‘s‘- Date: j.?.;}zoiﬁ WO

Marcy Morrison, Insurance Commissioner for the State of Colorado, in her capacity as Ancillary
Receiver of PrimeGuard Insurance Company ("Ancillary Receiver”)

By:
Title:
Date;

First Assured Warranty Corporation, debtor in possession ("First Assured™)

By:
Title:
Date:

‘Wamrantee Wise, Inc. ("Warrantee Wise")

By:
Title:
Date:

+

1SourceAutoWarranty,Corm, Inc, ("1Source”) -

By:
Tifle:
Daie:

{D0501806 / 1)
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s r—————— —

N mSS WHEREOF, the undersigned have executed this Agresment on the dates
indicated.

J.P, Schmidt, in his capacities as Hawail Insipance Commissioner and as Liguidator of
PrimeGuerd Inswrance Company (collectively, “Lignidator™)

" By
Title:
Date:

Marcy Morrison, Insnrante Commisgioner for the State of Colorado, in her capacity as Ancillary
Recelver of PrirneCuard Insurance Company (MAncillary Receiver™)

By: ) V\I\MW AL Sty )
Titde:  { » Wi . o)
Dae: 12/ 14) o~

First Assured Warranty Corporation, debtor in possession (“First Assured™)

By.
Tifle:
Date:

Warrantee Wise, Inc. ("Warrantee Wise")

By
Title:
Date:

1SourseAuto Warranty, Com, Inc. ("1 Bource™

By '
Title:
Date:

{GO501806 /2}

Settlement Agreement
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TN WITNESS WWDF the undersigned have execuisd this Agreemant on ’che dates
indicated.

3P, Bclunid, in his capacmes s H&Wﬁﬂ Iisuzence Commissiones and a5 L1qmdaior of

ane@uard Insuzance Company (pollectively, “qumdﬁtof’)

B‘y' . ‘ ] L . . ¥
Tiile: ’
Daie:

' Maroy Momson, Tnsurancs Commissioner for the. Stais of Caiorado inher capamty a5 Anciflary

Receiver of PrimeGuard Insurance Company (“Ancillary Racezver"}

By:
Tifle,
Dste;

First Assured Warganty Corporation, debior in possession (“First Assured”)

)

. TiflefResiDosy™
DatésDaceslis, 2y 200 F -

Warrantee Wise, Inc. ("Waﬁantee Wise")

By
Title:
Daile:

1SowrceAuto Warrenty, Com, Inc. ("18oince™)

By:
Title:
- Dater
{00501805 /2) .
Settlement Agreement
December 19, 2007
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o

The Holden Pamily:

SE— { At 7~L«

Mphmaan < Dat /20 -]
Nanoy Perna . ‘ Detes
ekl Howal Date: _

Rongy Bowell bate:
NS:\ CQ@LV\A

Pater 127 70 =7 obA

' Zisry SarciEer . ' Daiz:
Jostwm Howel Datet
1
i
3
{DRSBIS0E 2} Settlerent Aprpsmont
Desambey 18, 2007
Pege 18 of 18
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Ralph Holder, !

¢ w08 p.2
The HoldenF(ramﬂ -
Ralph Holden Date: 2= ~—2 0 —57
NBDGY Pm ' Date;
Miichell Howell Date; .
%VJM | .
onrry Heste Dater /2 ~ 2 — O3

Lisa Holden Diate:
Amy Sandifer } Tiate:
Joshun Howell Dater
tO0S0IS0R/ 2}

- Setilement Agreement

December 19, 2007
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- SEP-13-2BPA U3:34R FROM: .

The Holden Family:

Relph Holden

Nanoy Pemé

vittehell Howell

Ronny Howell

Lige Holden

Amy Sangiif'er )

Joshua Fowell

{6RSDIBOG L)

Datet

Dafe:

Date:

Daate:

Daies

Doater

Date:

3 3EIETEBARL

[ A= 49 ~Beo 3

Seticment &g{'camcnt
Dieceider 18, 2007
Pope 18 of 18
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Dec 21 2007 3:538PM P O LABSERJIET FAX )

The Bolden Fexnily: y .
({~ ;/;7 1§ '?wjac{' s - ‘
Reiph Hatden Daw {2 -3g~oF
Nancy Perna ’ Daie:
Mitehell Howell ' Dete!
R;m:;y Howeit Dt
Dzt : |
Dot D7~ O F~
Joshoa Howell Date;

{DDSDIZDR 2 2)

Decersber 18, 2007
Pepe 18 of 18
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_ . 1z/24/2807 1B:14 72l 1313

Vobew

The Holden Pamily:

“Ralph Holden

Naney Perne

Maichell Howell

Ronny Howell

Liza Holden

Amy Sendifer

Joshug Hirwel

£0BSDIR0G/2)

P

1CLICK AUTO BR

Dates

o

ks

PAGE @2/82

Dater

Daie:

Date

Date:

Dater

Date: L [:;gt Z F) 7
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ANCILLARY DEPOSIT AGREEMENT

This Ancillary Deposit Agreement (this “Deposit Agreement™) w.entéred info this
19th day of December, 2007, between and among First Assured Warranty Corporahon
("First Assured") and Marcy Morrison, Commissioner of Insurance of the State of .

Colorado, in her capacity as Axcillary Receiver of PrimeGuard Insurance: Company
("Ancillary Receiver").

1.1,

1.2

1.3.

1.4,

1.5,

1.6.

1.7.

{00490973 /1)

1. RECITALS AND DEFINITIONS

PrimeGuard Insurance Company ("PrimeGuard”) is a Hawaii domestic
insurance company leensed as a risk retention group,

First Assured is a Colorado corporation with its principal place of business
in Colorado and is an affiliate of PrimeGuard. First Assured was engaged
in the business of selling Vehicle Service Contracts ("VSCS"), and its
VS8Cs were insured by PrimeGuard.

On November 10, 2005, J.P. Schmidt, in his capacities as Hawail
Insurance Commissioner and ag Liquidator of PrimeGueard Insurance

. Company (the "Liquidator") filed au ex parte petition for seizure order in

the Circunit Court of the First Circuit for the State of Hawaii ("Liquidation
Court") and on November 14, 2005, the Liquidation Court enterstl a
seizure order, which was amended on November 21, 2005 (the “Seizure™).

On or about November 15, 2005, the Commissioner of Tnsurance of the
State of Colorado commenced an ancillary proceeding to the PrimeGuard
Liguidation in the District Comt, City and County of Denver, Colorado
(the "Ancillary Court™), captioned as Marcy Morrison v. PrimeGuard

Insurance Company, Inc., Case No. 05-CV-9376 (T:ha “Aﬂcﬂlary
Proceedmg”)

On December 19, 2005, the Liguidation Cowrt placed PrimeGuard uﬁder ,

- an Order of Liguidation with a finding of insolvency (the "aneGuard

qumda‘aon")

On June 16, 2006, First Assured filed a voluntary petition under Chapter
11 of the Bankruptey Code ("First Assured Bankruptcy”) in the United
States Bankruptcy Court for the District of Colorado, Case No. 06-13669-

MER ("Bankrupicy Court™). First Assured is a debtor-in-possession in the
First Assured Bankrupicy.

Dated December 7, 2007, First Assured, the Lignidator and certain other
parties, inclading Warrantee Wise, Inc. (*Warrantes Wise™),

1SourceAuto Warranty.Com, Inc. (*1Source™) and Ralph Holden, Nancy
Perna, Mitchell Howell, Ronny Howell, Lisa Holden; Amy Sandifer, and

Ancillary Deposit Agreement
December 19, 2007
Page 1 of 5



Joshua Howell (collectively, the "Holden Family™), entered into a
Settlement Agreemment (the “Settlement Agreement”). The terms of this

- Deposit Agreement are specifically conternplated under the terms of the
Settlement Agreement and the Setflement Agresment is hereby
incorporated as if fully set forth herein. To the extent of any inconsistency
between the terms of the Setilement Agreement and the terms of this
Deposit Agreement, the terms of the Settflement Agreement shall confrol.

1.8. - Under the Settlement Agreement, the parties setfled and resolved all
pending litigation between them, inclnding without limitation the Seizure,
the PrimeGnard Liguidation and the Ancillary Proceeding.

1.9.  Section3.5 of the Setﬂement Agresment provides that Tirst Assured shiall
deposit the sum of $150,000 in #n account designated by the Ancillary
Reoeiver (the “Ancillary Deposit”). Section 3.5 of the Settlernent
Agreement further provides that the Ancillary Receiver shall distribute
One Humdred Forty Thousand dollars ($140,000) of the Ancillary Deposit
1o “Trade Creditors” (as such term is defined in the Settlement

. Apreement) and the remaining Ten Thousand Dollars ($10,000) shall be
used {0 pay any expenses associated with the Deposit Agreement or the |
Angcillary Proceedings. Section 3.5 also provides that the Ancillary
Receiver may rely upon the information contained in Exhibit 1 to this
Ancillary Deposit Agreement, and that the Ancillary Receiver will be held
harmiess by the parties if the information listed on Exhibit 1 in incorrect.

1.10, The purpose of this Deposit Agreement is to set forth the terms and
conditions for (i) the distribution of the Ancillary Deposfc and (i) the
conclusion of the Ancillary Proceeding,

2. AGREEMENTS

NOW THEREFORE, fo;: and in consideration of the mutual agreements and
* promises herein set forth and for other good and veluable consideration, the sufficiency

of which is hereby ooncluswely acknowledged, it is hereby agreed by and among the . -
Parties as follows:

2.1.  Establishment of Deposit Account

The Ancillary Receiver will cause an account designated and established by the
Ancillary Receiver in a bank located in Colorado (the "Deposit Account"). The Deposit
Account will operate so that deposits may be made by First Assured or any other person
authorized by the Ancillary Recejver but withdrawals may be made only by the Ancillary
Receiver. The account shail be an asset under the control and direction of the Ancillary
Receiver maintained mnder the jurisdiction of the Ancillary Court in accordance with
Colo. Rev. Stat. § 10-3-552.

{00450973 / 1} ‘
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2.2,

2.3.

2.4,

100490973 / 1}

Distribution to Trade Creditors

2.2.1.

2.2.2.

No later than 360 days after the Effective Date of the Settlement. .
Agreement (including First Assured's Deposrc of $150,000 in the
Ancillary Deposit as set forth in Section 1.9 above), the Ancillary
Recejver shall distribiie One Hundred Forty Thousand Dollars
($140,000) from the Deposit Account to the Trade Creditors (as
such term is defined the Seitlement Agreement) in the amounts
and af the addresses listed on Exhibit 1 attached hereto. Such

payments shall be sent by check using certified mml return
receipt requested.

Prior to making fhe distribatic;ns set-forth in Section 2.2.1, the.
Ancillary Receiver will seek approval from the Ancillary Court -
and will have received 2 final, non-appealable order from the
Ancillary Court approving such distributions.

Surplus and Interest Farned on Funds in Deposit Acconnt

23.1.

2.3.2.

The Ancillary Receiver shall distribute Ten Thousand dollars of
the Ancillary Deposit along with any interest eamed on the
Ancillary Deposit to pay any and all costs incurred by the
Ancillary Receiver, or associated with establishing, maintaining
and closing the Deposit Account. The remaining surplus after
such costs have been paid, if any, shall be paid to the Liguidator,
after seeldng and obtaining approval from the Ancillary Court,

If the amount of surplus and interest is not sufficient to pay the
costs incurred by the Ancillary Receiver associated with
establishing, maintaining and closing the Deposit Account, the
Liguidator agrees to reimburse the Ancillary Recelver for such
costs actually inciréd, subject to approval by the Liquidation
Court.

Ancillary Court Notice and Approval -

2.4.1.

2.4.2.

Notice, The Ancillary Receiver shall file a cc;py of this Deposit
Agreement in the Ancillary Court and shall notify the Ancillary
Court after receiving the funds identified herein.

Approval. Before making auy payments of the fands or
otherwise disbursing such funds, the Ancillary Recsiver shail
seek and receive approval from the Ancillary Cowt.

Ancillary Deposit Agreement
Deramber 19, 2007
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2.5.  Scope of Ancillary Proceeding and Dismnissal

. 2.5.1. " Notwithstanding any provision set forth in Colo, Rev. Stat. § 10~
3-501, ef seq., the scope of the Ancillary Proceeding and the
authority of the Ancillary Receiver.ghall be limited 1o the matters
addressed in this Deposit Agreement and the Ancillary Receiver
shall otherwise be subject 1o the terms of the Settlement

. Agresment,

2.5.2.  Upon completion of the distribution of the Ancillary Deposit and
- closing the Deposit Account, the Ancillary Receiver shall file a
motion o dismiss the Ancillary Proceeding,

2.6.  Choice of Law and Forum . '

This Deposit Agreemnent shall be copstroed in accordance with the laws of the
State of Colorado. With the exception of approval from the Liquidation Court for any
expenditure By the Liguidator, and except that the Bavkruptey Court may serve as sucha
forum prior o the dismissal of the First Assured Bankruptey, the formm to resolve any
controversy, claim or dispute arising out of or relating to this Deposit Agreement, its
enforcement or the breach thereof, shall be in the Ancillary Coust. '

2.7.  Entire Understanding, Waiver and Modification

This Deposit Agreement and the referenced Settlement Agreement contain the
enfire understanding between the parties hereto with respect to the matters described
herein and supersedes all preexisting or simultaneous agresments, oral or writien,
recognizing that this Deposit Agreement is being entered into to facilitate the Setﬂement
Agreement and should be constrned in conjunction therewith. No breach of any
provision hereof can be watved unless in writing, Waiver of any one breach shall not be
deemed to be a waiver of any other breach of the same or any other provision hereof,

This Deposit Agreement may not be changed, modified or amended except by a written
agreement executed by the parties.

2.8.  Counterparts and Originals

This Deposit Agreement may be execuied in counterparts, each of which when so
executed and delivered shall be deemed fo be an origineal and all of which taken together
shall constitute one and the same document.

2.9.  Binding Effect

This Deposit Agreement shall be binding upon, and shall imure to the bepefit of,
the parties hersto, their successors-in-inferest, heirs, officers, employees, attorneys,
agenis, devisees, legatees, personal representatives, frustees, directors, members and

shareholders.
00450573/ 1}
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2.10. Nop Third Partv Beneficiaries

. This Deposit Agreemeﬁt creates no third party beneficiaries-and shall nof create
any rights or benefits that may be enforced by any persons not party o ﬁns Deposit
Agreement. .

2. 11 No Interprefation agg@' st Dratter

Beoanse each party had the opporturity to draft, review and edit the language in
this Deposit Agreement, no presumption for or against any party arising out of the
drafting of all or auy pafc of the Deposit Agresment will be applied in any action or other

: procsec"img relafing o, arising out of, or invoking this Deposit Agreemernt and each patty
* watves the benefit of any statuie or rule of law prcwdmv ptherwise.

2.12. Inclusion of Repitsls and Definitions

The provisions in the Recitals and Definitions section of this Deposfc Apreement
are valid, binding and enforceabla

IN WITNESS WHEREOF the undersigned have executed ﬂns Deposit
Agreement on the dates indicated.

Marcy Morzrison, Insurance Commissioner for the State of Colorado, in her capacity as
Ancillary Recetver of PrimeGuard Insurance Company (" Ancillary Recmvar“)

By /\mmf\'\uh)\,! X = N
Title: 1o wow 188 1 b DD
Date; i2-11a! oy

First Assured Warranty Corporetion ("First Assured")

By:
Title: .
Date:

{004P0873 7 1)
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210 Ho Thirde_ _'éeneﬁq%g}:‘iﬁs

This Depoeit Agveement orenios no thivd party beneficiaries snd shall not create
any rights or benefits that may be anforeed by sy personz not party fo this Deposit
Agreenent,

%11 Mo bternretaiion seatist Dirafier

Baoanse sach party had the opportupity to drafk, review and edit the langpage in
this Deposi Agresment, no prosunption for ot ageingt any perly adsing out of the
drafiing of all tw any part of the Deposit Agveement will be applied in eny action or other
proceeding relating o, eriuing ouf of, o2 iwvokivg this Deposit Agreemient and oash party
walves the benefit of any satuie or rule of law providing otherwiss,

2,12, Ihehasion of Repitals snd Definifions

The provisions Iu the Reoitals and DeBinitions secfion of this Deposit Apreement
gre valid, binding and enforoesble,

IV WITNESS WHERBOF, the vadersigned huve ayeetied this Deposit
Agreement o the dates indicated,

Marsy Motrison, Inswance Commissioner for the Stats of Colorado, in her capacity s
Ancillary Recsiver of PrimeCuerd Insurance Compary (" Ancillary Receiver™

By
Tils:
Dates

7

First Asgured Warranty Corporation ("First Asgmwed”)
%) .’ o

1O0ABIBT3 £ 1)
Anoillery Deposit Agreement
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FIRST ASSURED WARRANTY CORPORATION

Exhibit 1

Allowed Unsecurad Trade Creditors

e e o s
127 Anton Coltms Mltchel} 303 E.17th Ave, Ste. 00 Denver CO 802(}3
L LLP
171 Chell & Lyshak P.L.C. {26154 Woodward Ave Royal Oak Ml 48088-1257 $632.50 $92.10
250 Barnes, David 1205 Hadley St, St Lauls MO 63106 - $50,265.00 $7,318.94
276 National Dealers 650 N. Jefferson St. - Florlssant MO 83031 $83,348.00 $12,136.05
Wayranty, Inc./ ' ,
. {Cohnen, Carl F.
327 American Express P.Q. Box 3001 Malvern PA 19355-0701 $344,634.36 $50,181.17
Travel Related Stves
Co Inc. Gorp. Card
cfo Becket & Lee LLP
337 Ropers, Majeski, Kohn |80 North First St San Jose CA 95113 $8,390.95 $1,221.78
. & Bentley
376 Key Merchant 7300 Chapman Highway (Knoxville ™ 37920 %$423,201.88 $61,621.18
Services, LLG/
Troutman, Andrew -
. Cralg, Esg. N
465 Maridian Rack & Pinion} 10211 Pacific Mesa Bivd. {San Diego CA 92121 $5,602.00 £815.69
dba Merldian Auto #404
. Parls ) g v
470 Miles & Stockbridge, 1751 Pinnacle Dr. Mclean VA 22102 $31,611.28 $4,602.82
PC./ | Ste. 500
R Kenpey, Brian F.Esq. , .
478 Corlinental 6000 S. Broadway Litilston CcQ 80121 $206.25 $30.03
- Volkswagon ing. s - .
522 Garage Calabrese Ine. {1602 62nd St Braokiyri NY 11204 $3,435.04 $500.17. -
TOTAL $961,492.26/ $140,000.00

Wiwdox\CLIENTS\24723\0103\00511882.XLS 1/11/2008 12:52 PM
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KOBAYASHI, SUGITA & GODA

WENDELL H. FUJI 4222-0
CLIFFORD K. HIGA 2950-0
LANSON K. KUPAU 5687-0

First Hawaiian Center
999 Bishop Street, Suite 2600
Honolulu, Hawaii 96813-3889
Telephone: 539-8700

Attorneys for Petitioner J.P. Schmidt

Insurance Commissioner of the State of Hawaii

Eiiee s '
: i Eieow
“‘A dHeuir ot
SRR G g ety
Lt Haws
FEED

2008 pap 18 P 3 19

—fomg
CLERK

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII

J.P. SCHMIDT, in his capacity as Insurance
Commissioner of the State of Hawaii,

Petitioner,
VS.

PRIMEGUARD INSURANCE COMPANY,
INC., A RISK RETENTION GROUP,

Respondent.

)

Nt M e N e N N N e N e N N S N S N N s

S.P. No. 05-1-0443 VSM
(Special Proceedings)

ORDER GRANTING IN PART
LIQUIDATOR’S PETITION FOR FINAL
ORDER AND JUDGMENT APPROVING
LIQUIDATOR'S SETTLEMENT WITH
SHAREHOLDERS' FAMILY AND
AFFILIATES AND PETITION FOR GOOD
FAITH DETERMINATION OF
SETTLEMENT

HEARING

Date: March 5, 2008
Time: 8:30 a.m.
Judge: Hon. Victoria S. Marks

NO TRIAL DATE SET

ORDER GRANTING IN PART LIQUIDATOR’S PETITION FOR FINAL ORDER AND JUDGMENT

APPROVING LIQUIDATOR'S SETTLEMENT WITH SHAREHOLDERS' FAMILY AND
AFFILIATES AND PETITION FOR GOOD FAITH DETERMINATION OF SETTLEMENT

Petitioner J.P. SCHMIDT, in his capacity as Insurance Commissioner of the State of

Hawaii (“Petitioner””) PETITION FOR FINAL ORDER AND JUDGMENT APPROVING

LIQUIDATOR'S SETTLEMENT WITH SHAREHOLDERS' FAMILY AND AFFILIATES

EXHIBIT B



AND PETITION FOR GOOD FAITH DETERMINATION OF SETTLEMENT, filed herein on
January 14, 2008, came on for hearing before the Honorable Victoria S. Marks on March 5, 2008
at 8:30 a.m. Lanson K. Kupau, Esq. and Joel A. Glover Esq. appeared on behalf of the
Petitioner, John Y. Yamano, Esq. appeared on behalf of First Assured Warranty Corporation and
ISourceAutoWarranty.com, Inc., and Ray Galvan appeared pro se. No opposition was filed.

On March 6, 2008, a Stipulation for Limited Extension Related to Good Faith
Determination was filed that established March 19, 2008 as the deadline for BDO Seidman, LLP
(“BDQO”), Anton Collins Mitchell (*“ACM”), and Aon Insurance Managers (USA) (“Aon”) to file
a response and/or objection, if any, to the Liquidator’s Petition for Good Determination of
Settlement (the "Stipulation™).

The Court, having considered the Liquidator's Petition for Final Order and Judgment
Approving Liquidator's Settlement with Shareholders' Family and Affiliates and Petition for
Good Faith Determination of Settlement, the Memorandum in Support of Petition, the
Declaration of Special Deputy Liquidator Paul S.K. Yuen, Exhibit “A” — the Settlement
Agreement, the Notice of Hearing and Certificate of Service, the Stipulation, and being
otherwise fully advised in the premises, hereby FINDS AND ORDERS as follows:

1. The Liquidator's Petition for Final Order and Judgment Approving Liquidator's
Settlement with Shareholders' Family and Affiliates and Petition for Good Faith Determination
of Settlement (the "Petition") is granted in its entirety except as otherwise referenced herein.

2. The Settlement Agreement and Mutual Releases ("Agreement"), attached as
Exhibit “A” to the Petition, is approved.

3. The Liquidator is authorized to implement the Agreement and to undertake all
actions contemplated by the Agreement, including but not limited to, the liquidation of First
Assured Warranty Corporation, 1SourceAutoWarranty.com, Inc., and Warrantee Wise, Inc. in
the PrimeGuard Liquidation proceedings.

4. As applied to all persons and/or entities other than BDO, ACM and Aon, the
settlement detailed in the Agreement was entered into in good faith in accordance with Haw.
Rev. Stat. § 633-15.5 and all statutory conditions required thereunder have been satisfied.



5. The Court also finds that, pursuant to Haw. R. Civ. Pro., Rule 54(b), there is more
than one claim for relief still pending in this Special Proceeding and thus, there is no just reason
for delay in entering a final judgment as to the court’s granting of the instant Motion.

6. Therefore, it further ordered and expressly directed, pursuant to Haw. R. Civ.
Pro., Rule 54(b) and 58, that this Order be entered as a final judgment.

DATED: Honolulu, Hawaii, MAR 17 2008 . 2008.

JUDGE OF THE ABOVEENTITLED COURT

APPROVED AS TO FORM AND CONTENT:

GG

JéﬁNY ANXO, ESQ.

J.P. SCHMIDT, in his capacity as Insurance Conmmissioner of the State of Hawaii v. Primeguard Insurance
Company, Inc., A Risk Retention Group, S.P. No. 05-1-0443 VSM; ORDER GRANTING IN PART
LIQUIDATOR'S PETITION FOR FINAL ORDER AND JUDGMENT APPROVING LIQUIDATOR'S
SETTLEMENT WITH SHAREHOLDERS' FAMILY AND AFFILIATES AND PETITION FOR GOOD FAITH
DETERMINATION OF SETTLEMENT
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF COLORADO

In re: )
)
FIRST ASSURED WARRANTY CORPORATION, ) Case No. 06-13669 MER
a Colorado corporation, }
‘ } Chapter 11
EIN: 84-1366869% )
)
Debtor. )
)
ORDER GRANTING

MOTION FOR ORDER APPROVING: (I) COMPROMISE OF CONTROVERSY WITH
THE INSURANCE COMMISSIONER FOR THE STATE OF HAWAIL; AND (I1)
' CONDITIONAL DISMISSAL OF THE BANKRUPTCY CASE

THIS MATTER comes before the Court on the Motion for Order Approving: (I)
Compromise of Controversy with the Insurance Commissioner for the State of Hawaii; and (II)
Conditional Dismissal of the Bankruptcy Case (the “Motion™) filed by First Assured Warranty
Corporation (the “Debtor”) on January 11, 2008. The Court has reviewed the Motion, is advised
in the premises, no objections bave been filed and sustained, and there being good cause
therefore, it is hereby:

ORDERED that:

(D Debtor is authorized to enter into that certain Settlement Agreement and Mutual
Releases (the “Agreement”) dated December 19, 2007, a copy of which is
attached to the Motion;

(2)  Debtor is authorized to take all action contemplated by the Agreement; and

(3)  Upon the Court’s receipt of a notice stating that all of the conditions required fo

establish the Effective Date (as defined in the Agreement) have been sansﬁed the
above-captioned bankruptcy case shall be dismissed.

DATED this /?,\day of 414%, 2008

BY THE COURT:

LS

Honorable Michael E. Ro
United States Bankry /ptcy Judge

EXHIBIT C



IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII
J.P. SCHMIDT, in his capacity as Insurance ) S.P. No. 05-1-0443 VSM
Commissioner of the State of Hawaii, ) (Special Proceeding)
)
Petitioner, ) NOTICE OF HEARING AND CERTIFICATE

) OF SERVICE
Vs.

PRIMEGUARD INSURANCE COMPANY,
INC., A RISK RETENTION GROUP.,

Respondent.

S N e N N N N’

TO: JOHNY.YAMANO, ESQ.

McCorriston Miller Mukai MacKinnon

Five Waterfront Plaza

500 Ala Moana Blvd., 4™ Floor

Honolulu, Hawaii 96813

NOTICE IS HEREBY GIVEN that Petitioner J.P. Schmidt’s, in his capacity as
Liquidator of PrimeGuard Insurance Company, Inc., MOTION FOR LEAVE TO ADD FIRST
ASSURED WARRANTY CORPORATION, ISOURCEAUTOWARRANTY.COM, INC. AND
WARRANTEE WISE, INC. AS RESPONDENTS AND PLACING THEM UNDER A
SUPPLEMENTAL ORDER OF LIQUIDATION shall come on for hearing before the
Honorable Victoria S. Marks, Judge of the above-entitled Cdur“t, in her courtroom at 777
Punchbowl Street, Honolulu, Hawaii, on J M\/\‘ 7 i 'LUO‘Z at l l a.m./p=8, Or as soon

thereafter as counsel may be heard.

Dated: Honolulu, Hawaii, May ya , 2008.

4 CLIFFORD K%%AE% ﬁ/E

WENDELL H. FUJI
LANSON K. KUPAU

Attorneys for Plaintiff J.P. SCHMIDT,
in his capacity as Liquidator of PrimeGuard
Insurance Company, Inc.



CERTIFICATE OF SERVICE

[ hereby certify that on this date, a copy of the foregoing document was duly served by
means of hand delivery on the following persons at their respective address:

JOHN Y. YAMANO, ESQ.
McCorriston Miller Mukai MacKinnon
Five Waterfront Plaza

500 Ala Moana Blvd., 4™ Floor
Honolulu, Hawaii 96813

[ hereby further certify that a Notice of Filed Pleading describing a summary of the
Liquidator’s Motion, information on how to obtain a copy of the entire Motion, the hearing date,
time, place and when an opposition / position will be due, has been served upon all persons
identified in Haw. Rev. Stat., § 431:15-311 via U.S. Mail and on PrimeGuard’s website:
www.primeguard.hawaii.gov.

Dated: Honolulu, Hawaii, May A, 2008.

KOBAYASHI, SUGITA & GODA

WENDELL H. FUJI
LANSON K. KUPAU

Attorneys for Plaintiff J.P. SCHMIDT,
in his capacity as Liquidator of PrimeGuard
Insurance Company, Inc.



IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAII
J.P. SCHMIDT, in his capacity as Insurance S.P. No. 05-1-0443 VSM
Commissioner of the State of Hawaii, (Special Proceeding)
)
Petitioner, )
) [PROPOSED] SUPPLEMENTAL ORDER OF
Vs. ) LIQUIDATION
)
PRIMEGUARD INSURANCE COMPANY, )
INC., ARISK RETENTION GROUP., FIRST )
ASSURED WARRANTY CORPORATION, )
1SOURCEAUTOWARRANTY.COM, INC. )
AND WARRANTEE WISE, INC. )
)
Respondents. )

[PROPOSED] SUPPLEMENTAL ORDER OF LIQUIDATION

This matter came for consideration before the Honorable Victoria S. Marks, on this date,
on Petitioner J.P. Schmidt’s, in his capacity as Insurance Commissioner of the State of Hawaii
("Commissioner"), Motion for Leave to Add First Assured Warranty Corporation,
1SourceAutoWarranty.com, Inc. and Warrantee Wise, Inc. as Respondents and Placing Them
Under a Supplemental Order of Liquidation (“Motion for Leave”).

Based upon the Commissioner's showing, through the Motion for Leave, including the
attached declaration and exhibits,

THE COURT HEREBY SPECIFICALLY FINDS AND ORDERS, JUDGES AND
DECREES as follows:

1. An Order of Liquidation was entered by this Court with respect to PrimeGuard Insurance
Company on December 19, 2005. That Order of Liquidation remains in full force and effect and

this Supplemental Order of Liquidation serves to supplement and work in conjunction with the



existing Order of Liquidation.

2. Under the December 19, 2007 Settlement Agreement and Mutual Releases approved by
this Court in an Order dated March 18, 2008 and approved by the United States Bankruptcy
Court for the District of Colorado in Case No. 06-13669 (“Bankruptcy Court”) on May 15, 2008,
this Court has sole and exclusive jurisdiction over First Assured Warranty Corporation (“First
Assured”), 1SourceAuotWarranty.com, Inc. (“1Source”) and Warrantee Wise, Inc. (“Warrantee
Wise”) (collectively the “Companies”) and the Companies shall be liquidated by the Liquidator
under the Hawaii Insurers Supervision, Rehabilitation and Liquidation Act, Haw. Rev. Stat. §
431:15-101 et seq. (the “Act”™).

3. Regardless of the date on which this Order is entered, this Supplemental Liquidation
Order shall be effectively commencing immediately on the “Dismissal Date” which shall be the
same date on which the Bankruptcy Court issues its order dismissing the First Assured
Bankruptcy, Case No. 06-13669.

4. First Assured, Warrantee Wise and 1Source shall each be added as respondents in this

‘action and the case caption shall be amended to reflect that modification.

5. The Companies’ business is ordered liquidated. The Commissioner, and the
Commissioner’s successors in office, is appointed as Liquidator of the Companies. The
Liquidator shall forthwith take possession of the assets of the Companies and administer them
under the general supervision of this Court. The Liquidator shall be vested by operation of law
with title to all of the property, contracts, and rights of action and all of the books and records of
the Companies, wherever located, as of the entry of the Order of Liquidation. The filing or
recording of this Liquidation Order with the clerk of the Circuit Court of the First Judicial Circuit

and at the Bureau of Conveyances shall impart the same notice as evidence of title.



6. Upon issuance of this Supplemental Order of Liquidation and effective as of the

Dismissal Date, the rights and liabilities of the Companies and of their creditors, policyholders,

shareholders, members and all other persons interested in its estate are fixed, except as otherwise

provided in Haw. Rev. Stat. §§ 431:15-308 and 431:15-327.

7. In accordance with Haw. Rev. Stat. § 431:15-307(e), the Liquidator shall provide

accounting to the court on a quarterly basis.

8. The Liquidator has all powers and authority as set forth in the Liquidation Act, including

but not limited to, Haw. Rev. Stat. § 431:15-310, which provides that the Liquidator shall have

the power to:

a.

Appoint a special deputy to act for the Liquidator under the Act, and to determine the
special deputy’s reasonable compensation. The special deputy shall have all powers

of the Liquidator granted by Haw. Rev. Stat. § 451:15-310. The special deputy shall

serve at the pleasure of the Liquidator.

Employ employees and agents, legal counsel, actuaries, accountants, appraisers,
consultants, and such other personnel as the Liquidator deems necessary to assist in
the Liquidation.

Fix the reasonable compensation of employees and agents, legal counsel, actuaries,
accountants, appraisers and consultants, with the approval of the court.

Pay reasonable compensation to persons appointed, and defray from the funds or
assets of the Companies all expenses of taking possession of, conserving, conducting,
liquidating, disposing of, or otherwise dealing with the business and property of the
insurer. In the event that the property of the Companies does not contain sufficient
cash or liquid assets to defray the costs incurred, the Commissioner may advance the
costs so incurred from the assets of PrimeGuard Insurance Company and, if those are
insufficient, then out of any appropriation for the maintenance of the insurance
division. Any amounts so advanced for expenses of administration shall be repaid out
of the first available moneys of the Companies.

Hold hearings, subpoena witnesses to compel their attendance, administer oaths,
examine any person under oath, and compel any party to subscribe to their testimony
after it has been correctly reduced to writing, and in connection therewith require the
production of any books, papers, records or other documents that the Liquidator
deems relevant to the inquiry.



Collect all debts and moneys due and claims belonging to the Companies, wherever
located, and for this purpose to: (i) institute timely action in other jurisdictions, to
forestall garnishment and attachment proceedings against such debts; (ii) do such
other acts as are necessary or expedient to collect, conserve or protect its assets or
property, including the power to sell, compound, compromise or assign debts for
purposes of collection upon such terms and conditions as the Liquidator deems best;
and (iii) pursue any creditor’s remedies available to enforce its claims.

Conduct public and private sales of the property of the Companies.

Use assets of the estate of the Companies to transfer policy obligations to one or more
solvent companies, if the transfer can be arranged without prejudice to applicable
priorities under Haw. Rev. Stat. § 431:15-332,

Acquire, hypothecate, encumber, lease, improve, sell, transfer, abandon, or otherwise
dispose of or deal with, any property of the Companies at its market value or upon
such terms and conditions as are fair and reasonable. The Liquidator shall also have
power to execute, acknowledge, and deliver any and all deeds, assignments, releases
and other instruments necessary or proper to effectuate any sale of property or other
transaction in connection with the liquidation.

Borrow money on the security of the Companies’ assets, or without security, and to
execute and deliver all documents necessary to that transaction for the purpose of
facilitating the liquidation.

Enter into such contracts as are necessary to carry out the order to liquidate, and
affirm or disavow any contracts to which the insurer is a party.

Continue to prosecute and institute in the name of the Companies or in the
Liquidator’s own name any and all suits and other legal proceedings in this state and
elsewhere, and abandon the prosecution of claims the Liquidator deems unprofitable
to pursue further. If one or more of the Companies is dissolved under Haw. Rev. Stat.
§ 431:15-309, the Liquidator shall have the power to apply to any court in this state or
elsewhere for leave to substitute the Liquidator therefore as plaintiff.

. Prosecute any action that may exist on behalf of the creditors, members,
policyholders or shareholders of the Companies against any officer of the Companies
or any other person, to the extent not released in the Settlement Agreement.

Remove any or all records and property of the Companies to the offices of the
Commissioner or to such other place as may be convenient for the purposes of
efficient and orderly execution of the Liquidation.

Deposit in one or more banks in this states such sums as are required for meeting
current administration expense and dividend distributions.



p. Invest all sums not currently needed, unless the court orders otherwise.

q. File any necessary documents for recordation in the Bureau of Conveyances or other
appropriate office or elsewhere where property of the Companies is located.

r. Assert all defenses available to the Companies as against third persons, including
statutes of limitations, statutes of frauds, and the defense of usury. A waiver of any
defense by the Companies after the petition for liquidation was filed shall not bind the
Liquidator.

s. Exercise and enforce all the rights, remedies, and powers of any creditor, shareholder,
policyholder, or member, including any power to avoid any transfer or lien that may
be given by the general law and that is not included with Haw. Rev. Stat. §§ 431:15-
315 through 431:15-317.

t. Intervene in any proceeding wherever instituted that might lead to the appointment of
a receiver or trustee, and act as the receiver or trustee whenever the appointment is
offered.

u. Enter into agreements with any receiver or commissioner of any other state relating to
the rehabilitation, liquidation, conservation or dissolution of the Companies.

v. Exercise all powers now held or hereafter conferred upon liquidators or receivers by
the laws of this state not inconsistent with the Act.

w. Do such other acts not specifically enumerated in this Supplemental Order of
Liquidation and the Act, or otherwise provided for, as may be necessary or
appropriate for the accomplishment of or in aid of the purpose of liquidation of the
Companies.

9. Pursuant to Haw. Rev. Stat. §431:15-106, any officer, manager, director, trustee, owner,
employee, or agent of the Companies, or any other persons with authority over, or in charge of
any segment of the Companies’ affairs, shall cooperate with the Commissioner, Liquidator or
receiver in this proceeding, related proceedings, and any investigation preliminary to this
proceeding. The term “person” in this paragraph includes any person who exercises control
directly or indirectly over activities of the Companies through any holding company or other

affiliate of the insurer and includes, but is not limited to, all officers, managers, directors,

trustees, owners, employees or agents of First Assured Warranty Corporation,



1SourceAutoWarranty.com, and Warrantee Wise, Inc. The duty and obligation to cooperate

shall include, but shall not be limited to the following:

a.

To reply promptly in writing to any inquiry from the Commissioner, Liquidator or
receiver requesting such a reply.

To make available and deliver to the Commissioner, Liquidator, or receiver any
books, accounts, documents, or other records, or information or property of or
pertaining to the Companies and in its possession, custody and control, including but
not limited all funds that were, or should have been, held in separate trust accounts
for the benefit of the Companies.

Specifically, the banks set forth below shall cooperate with the Liquidator and
receiver in order to facilitate the transfer of any assets being held for the benefit of the
Companies, to the extent such transfers have not already occurred:

10. No person shall obstruct or interfere with the Commissioner, Liquidator or receiver in the

conduct of this delinquency proceeding or any investigation preliminary or incidental hereto.

11. Pursuant to Haw. Rev. Stat. § 431:15-105, the following injunctions and restraining

orders are entered and the Liquidator may seek further injunctions, restraining orders and orders

as necessary and proper under the Act. Application of these injunctions includes, but is not

limited to, all persons identified in Paragraph 9 of this Liquidation Order.

a.

The Companies are enjoined and restrained from the transaction of further business.
The Companies are hereby enjoined from issuing any warranties that identify
PrimeGuard as an insurer of such warranties.

No property belonging to the Companies may be transferred without the express
written approval of the Liquidator and/or the receiver.

Interference with the Liquidator or receiver or with this proceeding is prohibited.
Waste of the Companies’ assets is prohibited.

Dissipation and transfer of bank accounts is prohibited, except as expressly provided
for herein or as designated by the Liquidator or receiver.

With the exception of actions brought or expressly approved by the Liquidator, the
institution or further prosecution of any actions or proceedings against the Companies
is prohibited.



g. The obtaining of preferences, judgments, attachments, garnishments, or liens against
the Companies is prohibited.

h. The levying of execution against the Companies is prohibited.

i. The making of any sale or deed for nonpayment of taxes or assessments that would
lessen the value of the assets of the Companies is prohibited.

j.  The withholding from the Liquidator or receiver of books, accounts, documents, or
other records relating to the business of the Companies is prohibited.

k. Any other threatened or contemplated action that might lessen the value of the

Companies’ assets or prejudice the rights of policyholders, creditors, or shareholders,
or the administration of any proceeding under this article is prohibited.

Dated: Honolulu, Hawaii,

JUDGE OF THE ABOVE-ENTITLED COURT
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