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I. IN T R O D U C T IO N 


O n M ay 25,2011, Petitioner B arbara G uest filed her R equest for H earing under


H aw aii R evised Statutes ("H R S") §514A -121.5. T he caption of the R equest identified


"B oard of D irector K aren M ichaud, K anoelani A partm ents" as the R espondent.


T hroughout these proceedings, the K anoelani H om eow ners A ssociation B oard of


D irectors ("K anoelani B oard") has been considered to be the "real party in interest"


insofar as identification of the R espondent has been concerned. M s. K aren M ichaud is


the President of the K anoelani H om eow ners A ssociation and has represented the


K anoelani B oard throughout these proceedings.
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A  N otice of H earing and Pre-H earing C onference w as issued on June 3, 2011.


The Pre-H earing conference w as set for June 23,2011, and the hearing w as set for July


12,2011. A s the Petitioner and R espondent are both located on M aui, the Pre-H earing


conference and subsequent hearing sessions w ere conducted by telephone.


A  Pre-H earing conference w as held on June 23,2011. The hearing originally


scheduled for July 12, 2011 w as re-scheduled at that tim e to July 7,2011. A s a result of a


telephone conference w ith the parties on July 7,2011, the hearing w as thereafter re-

scheduled to July 21,2011.


The hearing com m enced on July 21,2011 but w as not concluded on that date.


The hearing re-com m enced on A ugust 31, 2011 and concluded on that date. A s


discussed at the conclusion of the hearing on that date, additional docum entary evidence


regarding R espondent's E xhibit 7 w as supposed to be subm itted after the conclusion of


the hearing.. This additional docum entary evidence w as supplied by M s. G uest by m eans


of an e-m ail dated O ctober 25,2011, and also by M s. M ichaud by m eans of an e-m ail


dated N ovem ber 1, 2011.


Petitioner B arbara G uest subm itted the follow ing exhibits at the hearing, all of


w hich w ere adm itted into evidence unless otherw ise noted below :


1 - C ondom inium  B y-Law s


2 - C ondom inium  D eclaration of H orizontal Property R egim e


3 - C ondom inium  H ouse rules


4 - Excerpt from  an Internet w ebsite called the H aw aii State C ondom inium  G uide


(this is a private publication not sponsored by the State of H aw aii), including a diagram 


of the location of the fence in contention in this proceeding
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5 - 2009 C ondom inium  A ssociation B iennial R egistration A pplication for K anoelani


A partm ents signed by Barbara G uest on A pril 22, 2009


6 - H aw aii C ondom inium  bulletin, June 2001


7 - Excerpts from  H R S C hapter 514A 


8 - R eal E state C om m ission, D epartm ent of C om m erce and C onsum er A ffairs, S tate


of H aw aii, publication entitled C ondom inium  Property R egim es: O w ner Rights and


R esponsibilities


9 - V alley Isle M anagem ent, Inc., letter to B arbara and M ichael G uest, M ay 24,2010


10 - M em o by B arbara G uest dated M ay 26,2010; N ot adm itted


11 - V alley Isle M anagem ent, Inc., letter to M r. and M s. M ichael G uest,


February 18, 2011


12 - V alley Isle M anagem ent, Inc., letter to B arbara and M ichael G uest,


M arch 13, 2011


13 - E-m ails dated M arch 16 - M arch 22, 2011 (3 pages)


14 - R equest to B ureau of C onveyances, M arch 18,2011


15 - E-m ails dated M arch 15, 2011


16 - Tw o pictures of M s. G uest's dog


17 - E-m ail dated D ecem ber 15, 2010


18 - E-m ails dated January 9,2010, January 12,2010, and A pril 16, 2011


19 - M em o by B arbara G uest dated A pril 20, 2011


20 - Tw o handw ritten incident reports w ritten by B arbara G uest


21 - M em o by B arbara G uest dated A pril 22, 2011


22 - V alley Isle M anagem ent, Inc., letter to B arbara G uest, A pril 22, 2011.
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23 - V alley Isle M anagem ent, Inc., letter to "K anoelani H O A  O w ner/R esident,"


dated A pril 25, 2011


24 - D iagram  of U nit A 


25 - E-m ails of January 9, January 12, and July 20,2010, and M ay 20 and


M ay 21,2011.


26 - Excerpts from  H R S C hapter 514A 


27 - Sum m ary of H aw aii Suprem e C ourt case of Penney v. A ssociation of A partm ent


O w ners of H ale K aanapali


28 - Photographs


R espondent K anoelani B oard subm itted the follow ing exhibits at the hearing, all


of w hich w ere adm itted into evidence except w here noted below :


R espondent's ("R ") 1 - R equest for H earing


R  2 - M inutes of the B oard of D irectors M eeting, N ovem ber 11, 1998


R  3 - Photograph of B arbara G uest's dog


R  4 - Photograph of privacy fences (Taken prior to the date M s. M ichaud purchased her


unit)


R  5 - Photograph of fence w ith yellow  kayak propped up on it (taken after


R equest for H earing w as m ade)


R  6 - C loser picture of fence w ith hinges (Taken after R  5)


R  7 - E-m ail from  H aw aii State D epartm ent of H ealth, O ctober 26,2010


(A fter review  ofthe com plete copy sent in after conclusion of the evidentiary


hearing, the H earings O fficer concludes that no further argum ent concerning this


docum ent is necessary)
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R  8 - Package of m aterials from  D uane W robel of V alley Isle M anagem ent, Inc., w ith


cover letter dated June 20,2011


O ne page police report and handw ritten docum ent excluded


O ne page excerpt from  rules w ith fax banner of "P. 08" excluded


Three full paragraphs on the second page ofletter of June 20, 2011 excluded


R  9 - Picture oflanai (Taken som e tim e in June of2011)


R IO  - Letter to B arbara G uest dated A pril 19, 2011


H aving review ed and considered the evidence and argum ent presented at the


hearing, together w ith the entire record of this p roceeding, the H earings O fficer renders


the follow ing findings of fact, conclusions oflaw , and order.


II. FIN D IN G S O F FA C T


1. The condom inium  at issue is know n as the "K anoelani A partm ents" and is


located in K ihei, C ounty of M aui, S tate of H aw aii.


2. The official title of the condom inium 's hom eow ners' association is the


A ssociation of U nit O w ners of K anoelani A partm ents ("H om eow ners A ssociation"). The


affairs of the A ssociation are governed by a three (3) person B oard of D irectors.


3. There are six (6) apartm ent units in the condom inium .


4. B arbara G uest has been an ow ner of U nit C of the condom inium  since


1991 and resides there on a full-tim e basis.


5. K aren M ichaud has been an ow ner of U nit A  since 2004. She resided


there for approxim ately six m onths. She then m oved to another location on M aui but


continues to ow n U nit A  and rents it to tenants.
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6. B oth M s. G uest's unit and M s. M ichaud's unit are on the ground floor of


the tw o story condom inium  building.


7. O n A pril 20, 2011, B arbara G uest sent an e-m ail to M ediation Services of


M aui requesting m ediation on tw o disputes: pet policy and changing use of com m on


elem ents.


8. O n M ay 20,2011, M ediation Services of M aui closed their case and


issued a report dated M ay 23,2011 that R espondent chose not to m ediate.


9. O n M ay 25,2011, M s. G uest filed her R equest for H earing w ith the O ffice


of A dm inistrative H earings, D epartm ent of C om m erce and C onsum er A ffairs, S tate of


H aw aii. The R equest identified tw o separate disputes: pet policy and construction of a


fence on com m on elem ents in the back yard to delineate a lanai area for a unit that does


not have a lanai area. The unit in question in the second issue is U nit A  ow ned by M s.


M ichaud.


10. The condom inium 's B y-Law s (Petitioner's Exhibit 1) w ere recorded in


1977 as Exhibit "B " to the D eclaration of H orizontal Property R egim e for the K anoelani


A partm ents. The D eclaration, absent Exhibit "B ," is Petitioner's E xhibit 2.


11. N either the B y-Law s nor the D eclaration say anything about allow ing,


prohibiting, or regulating pets in the condom inium  units or on the condom inium 


prem Ises.


12. The H ouse R ules adopted by the B oard in 1998 (Petitioner's E xhibit 3)


contains the follow ing term s under the heading of "PETS":


N o pets, birds or excessively large or heavy aquarium s. N o pets are allow ed


inside units or anyw here on property. N o pet sitting or tem porary care of pets


allow ed.
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13. There w as no evidence that B arbara G uest and other m em bers of the


B oard at the tim e this w as enacted w ere aw are of any statutes concerning requirem ents


about pets provisions in the bylaw s.


14. The B oard later received an opinion from  a condom inium  specialist w ith


the State of H aw aii that the H ouse R ules concerning pet ow nership needed a basis in the


B ylaw s.


15. The H ouse R ule in this regard w as not enforced for m any years.


H ow ever, M s. M ichaud did personally inform  one person that they could not have a dog


and the dog w as rem oved.


16. In 1989, the L egislature enacted H R S §§514A -82.5 and 514A -82.6, both


of w hich concern pets in condom inium s. These statutes w ere repealed in 2004 and then


essentially reenacted in 2007.


17. In 2004, the L egislature enacted H R S §514B -156, w hich concerns pets in


condom inium s.


18. The R eal E state C om m ission of the D epartm ent of C om m erce and


C onsum er A ffairs of the State of H aw aii has published a booklet (Petitioner's Exhibit 8)


entitled "C ondom inium  Property R egim es: O w ner R ights and R esponsibilities). This


booklet is current as of July 15, 2009. The booklet asserts at page 50 that under H R S


§514B -156( a), "if the bylaw s perm it pets or do not specifically prohibit pets, you m ay


keep pets." H ow ever, the booklet cautions on page 2 that "the inform ation in this


publication does not constitute an official or binding interpretation, opinion or decision of


the H aw aii R eal E state C om m ission or the D epartm ent of C om m erce and C onsum er


A ffairs, S tate of H aw aii."
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19. A t the tim e of the hearings in this m atter, B arbara G uest had ow ned and


kept a dog in her condom inium  unit for approxim ately 2 and one-half years.


20. O n M ay 24,2010, the m anaging agent for the H om eow ners A ssociation


w rote a letter to M s. G uest inform ing her of a H ouse R ule violation due to keeping a dog


in her residence w hen pets are specifically forbidden by the H ouse R ules. The letter


referred to this as a second com plaint against M s. G uest but w as only the first notice of


violation to be issued. Petitioner's E xhibit 9.


21. M s. G uest received this letter on the evening of M ay 25,2010.


22. This w as the first tim e M s. G uest had received notice that keeping her dog


w as in violation of the H ouse R ules. She tried to get copies of any com plaints filed w ith


the m anaging agent, but the m anaging agent never provided her w ith any such copies.


23. M s. G uest did not rem ove the dog from  her unit. N either the H om eow ners


A ssociation nor the m anaging agent took any action against M s. G uest as a result of the


M ay 24, 2010 notice.


24. O n February 18, 2011, the m anaging agent sent M s. G uest a letter


inform ing her that she w as violating the H ouse R ules against pets. This w as term ed a


"First O ffense." Petitioner's Exhibit 11.


25. O n M arch 13,2011, the m anaging agent sent M s. G uest another letter


about violating the H ouse R ules against pets. This w as term ed a "Second O ffense."


Petitioner's Exhibit 12 A ttached to this letter is one page w ith a fax banner of"P.08" at


the top. The origin or context of this docum ent w as never established.


26. N either the H om eow ners A ssociation nor the m anaging agent took any


action against M s. G uest as a result of the February 18 and M arch 13, 2011 notices.
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27. The lanai associated w ith M s. M ichaud's U nit A  w as enclosed in the late


1980's before M s. M ichaud purchased her unit. From  Petitioner's E xhibit 24, it appears


that this lanai is on the opposite side of the building from  the yard.


28. M s. G uest refers to this enclosure as "illegal," but that is not an issue in


this proceeding. It m ust also be noted that there w as no evidence that the K anoelani


B oard or any individual ow ner has ever taken any appropriate action to correct any


"illegal" enclosure.


29. In 1993, the ow ner of U nit A  at the tim e took out a w indow  and installed a


sliding glass door to afford an additional entrance and exit for the unit. It is the H earings


O fficer's understanding that this sliding glass door opens on to the yard. A gain, w hether


or not that action w as "illegal" is not an issue in this proceeding. A gain, it m ust also be


noted that there w as no evidence that the K anoelani B oard or any individual ow ner has


ever taken any appropriate action to correct any "illegal" sliding glass door.


30. W hen K aren M ichaud purchased U nit A  in 2004, she installed a


rem ovable ram p to provide better access to the yard from  her unit, as M s. M ichaud is


confined to a w heelchair. This ram p w as authorized by the K anoelani B oard and/or the


President of the hom eow ners association at the tim e. The ram p w as rem oved w hen M s.


M ichaud m oved to another residence. A  brick and graveled area im m ediately adjacent to


the sliding glass door in U nit A , w hich appears to be placed on the back yard com m on


elem ent, still rem ain. Petitioner's Exhibit 28, page 1.


31. There is at present a fence extending out from  U nit A . It extends into the


yard, a com m on elem ent, from  the right side of U nit A  (looking at U nit A  from  the yard)
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w here U nit A  borders U nit B . Its location is depicted on the second page of Petitioner's


Exhibit 4 and on Petitioner's E xhibit 24.


32. A  fence w as first constructed there by the sam e ow ner w ho installed the


sliding glass door in U nit A .


33. A  fence w as in that location w hen M s. M ichaud purchased her unit.


R espondent's Exhibit R -4 is a picture taken prior to that purchase and show s a fence in


the sam e location as the present fence.


34. A t one point in the proceeding, M s. M ichaud said M s. G uest's husband


rem oved the fence extending from  U nit A  approxim ately four years ago. In her e-m ail of


M ay 20,2011, M s. M ichaud says that the fence fell dow n. Petitioner's Exhibit 25. In


any event, M s. G uest testified w ithout contradiction at the hearing on July 21,2011, that


the fence had not been there for approxim ately four years


35. In A pril of2011, M s. M ichaud's tenant in U nit A  asked if a fence could be


erected. This tenant had begun storing large personal item s in the back yard, thereby


generating com plaints recognized by M s. M ichaud as legitim ate, and M s. M ichaud told


him  to rem ove his things from  the back yard.


36. The tenant in U nit A  constructed the fence in question on or about A pril


15,201l.


37. M s. G uest objected to this construction and prom ptly filed a w ritten


com plaint about it w ith the m anaging agent. This com plaint is dated A pril 17, 2011 and


is part of Petitioner's Exhibit 20.


38. M s. M ichaud states in the aforem entioned e-m ail of M ay 20,2011 that this


fence "w ent up w ith barbara's [sic] blessing," but that w as not the case.
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39. Follow ing M s. G uest's com plaint to the m anaging agent about the fence,


there w as quite a bit of "tit-for-tat," as M s. M ichaud put it in her e-m ail of M ay 20,2011,


about storing property on the com m on elem ents. See, also M s. G uest's e-m ail of M ay


20,2011, part of Petitioner's E xhibit 25, as w ell as Petitioner's Exhibits 22 and 23 and


R espondent's E xhibit 9.


40. The perspectives of the photo ofthe earlier fence in Respondent's E xhibit


4 and the photo of the current fence in Petitioner's Exhibit 28 and R espondent's E xhibits


5 and 6 are not the sam e. H ow ever, the old fence appears to be roughly the sam e height


as the fences extending from  U nits B and C , and the count of the latticew ork openings in


the old fence, albeit difficult, appears to be sam e, in term s of height, as the count of those


openings in the new  fence. The new  fence does not look as nice as the old fence.


41. The parties disagree significantly about how  far the new  fence extends


into the yard as com pared to the old fence. It is clear, how ever, that the new  fence


extends several feet into the yard. Furtherm ore, it extends into the yard m uch m ore than


the fences from  U nit B  and U nit C . In addition, U nits B and C  have lanais facing the


yard, and their fences are on, or m ostly on, their lanai areas w hich are part of those units


and not com m on elem ents. U nit A , on the other hand, has no lanai area facing the yard,


has no expectation of privacy connected to its sliding glass door, and has no expectation


or right to any privacy fence located totally in the com m on area.


42. M s. M ichaud w as President of the H om eow ners A ssociation w hen the


fence w as constructed in 2011 b y her tenant.
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III. C O N C L U SIO N S O F LA W 


If any of the follow ing conclusions of law  shall be deem ed to be findings of fact,


the H earings O fficer intends that every such conclusion of law  shall be construed as a


finding of fact.


H R S §514A -121.5( a) provides for m ediation of a dispute betw een a condom inium 


apartm ent ow ner and the board of directors of a condom inium  hom eow ners association


involving the interpretation or enforcem ent of the condom inium 's declaration, bylaw s,


house rules or other m atters involving several sections ofH R S C hapter 514A  that are


enum erated in H R S §514A -121.5(a).


The tw o disputes raised by B arbara G uest in her request for m ediation are am ong


the types of disputes for w hich m ediation is provided in H R S §514A -121.5(a).


H R S §514A -121.5( c) provides that if a dispute is not resolved by m ediation,


including for the reason that the board of directors refuses to participate in the m ediation,


any party to the proposed or term inated m ediation m ay file a request for a hearing w ith


the O ffice of A dm inistrative H earings, D epartm ent of C om m erce and C onsum er A ffairs.


Pursuant to subsection 1 of this statute, the apartm ent ow ner m ust be a m em ber of an


association duly registered pursuant to H R S section 514A -95.1. Pursuant to subsection 2


of this statute, the request for hearing shall be filed w ithin thirty days from  the


term ination date of the m ediation as specified in w riting by the m ediation service.


B arbara G uest is an apartm ent ow ner w ho is a m em ber of an association duly


registered pursuant to H R S section 514A -95.1.


The request for hearing in this m atter w as filed w ithin thirty days from  the


term ination date of the m ediation as specified in w riting by M ediation Services of M aui.
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The O ffice of A dm inistrative H earings, D epartm ent of C onsum er A ffairs, has


jurisdiction over this m atter pursuant to H R S §514A -121.5(c).


H R S §514A -82.5 w as enacted in 2007. It provides as follow s:


Pets in apartm ents. (a) W henever the bylaw s do not forbid apartm ent ow ners from 


keeping anim als as pets in their apartm ents, the bylaw s shall not forbid the tenants of the


apartm ent ow ners from  keeping pets in the apartm ents rented or leased from  the ow ners;


provided that:


(1) The apartm ent ow ner agrees in w riting to allow  the apartm ent ow ner's tenant to


keep a pet in the apartm ent;


(2) The tenants m ay keep only those types of pets w hich m ay be kept by apartm ent


ow ners;


(3) The bylaw s m ay allow  each ow ner or tenant to keep only one pet in the apartm ent;


(4) The anim als shall not include those described as pests under section 150A -2, or


anim als prohibited from  im portation under section 141-2, 150A -5, or


150A -6;


(5) The bylaw s m ay include reasonable restrictions or prohibitions against excessive


noise or other problem s caused by pets on the property; and


(6) The bylaw s m ay reasonably restrict or prohibit the running of pets at large in the


com m on areas of the property.


(b) A ny am endm ents to the bylaw s pertaining to pet restrictions or prohibitions w hich


exem pt circum stances existing prior to the adoption of the am endm ents shall apply equally


to apartm ent ow ners and tenants.


Subsection (a) of this statute has no applicability to this m atter because it only


provides protection to tenants w hen the bylaw s do not forbid ow ners from  keeping anim als


as pets in their apartm ents. B arbara G uest is an ow ner and not a tenant.


Subsection (b) ofthis statute has no applicability to this m atter because it only


applies to am endm ents to bylaw s, and no such am endm ent is involved in this m atter.


H R S §514A -82.6 w as enacted in 2007. It provides as follow s:


Pets, replacem ent of subsequent to prohibition. (a) A ny apartm ent ow ner w ho keeps a


pet in the ow ner's apartm ent pursuant to a provision in the bylaw s w hich allow s ow ners to


keep pets or in the absence of any provision in the bylaw s to the contrary m ay, upon the


death of the anim al, replace the anim al w ith another and continue to do so for as long as the


ow ner continues to reside in the ow ner's apartm ent or another apartm ent subject to the sam e


bylaw s.


(b) A ny apartm ent ow ner w ho is keeping a pet pursuant to subsection (a) as ofthe


effective date of an am endm ent to the bylaw s w hich prohibits ow ners from  keeping pets in
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their apartm ents shall not be subject to the prohibition but shall be entitled to keep the pet


and acquire new  pets as provided in subsection (a).


H R S §514A -82.6 w as originally enacted in 1989. The original enactm ent w as


repealed in 2004. The current enactm ent in 2007 has language identical to the 1989 version


of the statute.


B arbara G uest is also relying on H R S §514B -156(a) as cited on page 50 of her


Exhibit 8


H R S C hapter 514B  applies to condom inium s created after July 1, 2006. H ow ever,


pursuant to H R S §514B -22, certain sections of this new  law  apply to previously created


condom inium s as follow s:


A pplicability to pre-existing condom inium s. Sections 514B -4, 514B -5, 514B -35,


514B -41(c), 514B -46, 514B -72, and part V I, and section 514B -3 to the extent definitions


are necessary in construing any of those provisions, and all am endm ents thereto, apply to


all condom inium s created in this State before July 1, 2006; provided that those sections:


(1) Shall apply only w ith respect to events and circum stances occurring on or after


July 1, 2006; and


(2) Shall not invalidate existing provisions of the declaration, bylaw s, condom inium 


m ap, or other constituent docum ents of those condom inium s if to do so


w ould invalidate the reserved rights of a developer or be an unreasonable


im pairm ent of contract.


For purposes of interpreting this chapter, the term s "condom inium  property regim e"


and "horizontal property regim e" shall be deem ed to correspond to the term 


"condom inium "; the term  "apartm ent" shall be deem ed to correspond to the term  "unit";


the term  "apartm ent ow ner" shall be deem ed to correspond to the term  "unit ow ner"; and


the term  "association of apartm ent ow ners" shall be deem ed to correspond to the term 


"association" .


H R S §514B -156(a) is part of Part V I ofH R S  C hapter 514B  and provides as


follow s:


Pets. (a) A ny unit ow ner w ho keeps a pet in the ow ner's unit pursuant to a provision in


the bylaw s w hich allow s ow ners to keep pets or in the absence of any provision in the


bylaw s to the contrary, upon the death of the anim al, m ay replace the anim al w ith another


and continue to do so for as long as the ow ner continues to reside in the ow ner's unit or


another unit subject to the sam e bylaw s.
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Subsection (a) ofthis statute is essentially identical to subsection (a) ofH R S


§514A -82.6.


The B y-law s of the K anoelani A partm ents do not prohibit pets. The R espondent


has argued that Section 5 ofthe B y-law s provides authority for the H ouse R ules in


question here, but that is only a general enabling section and does not say anything, one


w ay or the other, about pets.


U nder the term s ofH R S §514B -22, it w ould be appropriate to apply H R S §514B -

156 to the K anoelani A partm ents condom inium  because doing so w ould not violate any


term s of the condom inium 's declarations or bylaw s. The H ouse R ules are not


"constituent docum ents" of the condom inium  w ithin the m eaning ofH R S §514B -22.


B oth H R S §514A -82.6 and H R S §514B -156 should be interpreted as allow ing


pets in an ow ner's condom inium  unit or apartm ent as long as pets are not specifically


prohibited by the condom inium 's bylaw s.


A  prohibition of pets in the ow ner's condom inium  unit or apartm ent that is


contained only in the condom inium 's H ouse R ules is not legally effective and cannot, in


this case, be enforced against B arbara G uest.


It should be noted that the statutes in question do not prohibit regulations in the


H ouse R ules regarding pets causing problem s or pets in com m on areas. See, for


exam ple, page 50 of Petitioner's E xhibit 8 w hich states in relevant part that under H R S


C hapter 514B  the "house rules m ay include reasonable restrictions or prohibitions against


excessive noise and other problem s caused by pets, such as running at large in the


com m on areas of the project."
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There w as evidence in this hearing of com plaints about B arbara G uest's dog


fouling the condom inium 's yard area, w hich is a com m on elem ent, and going into the


condom inium 's pool, w hich is also a com m on elem ent.


The H ouse R ules of the K anoelani A partm ents condom inium  prohibit pets "inside


units" and to that extent are unenforceable pursuant to the statutory provisions cited and


discussed above. "U nits" m eans the freehold estates described in the condom inium 's


D eclaration, w hich includes the unit's lanai.


The H ouse R ules of the K anoelani A partm ents condom inium  also flatly prohibit


pets "anyw here on the property" in addition to "inside units." This additional restriction


refers to, am ong other areas, the yard area and the pool.


The reasonableness of the H ouse R ules regarding prohibition of pets on the


property other than inside an ow ner's unit, and the reasonableness of how  the rules have


been enforced or not enforced in specific past situations w ith respect to areas of the


property other than an ow ner's unit, w as not the subject of this proceeding. A ccordingly,


the undersigned H earings O fficer m akes no decision or order regarding the enforceability


of the H ouse R ules, in general or in particular, for areas other than inside an ow ner's unit.


The fence in question is not a structural addition to the building or a com m on


elem ent. H ow ever, it is, in effect, a m aterial alteration to the com m on elem ents because


it is intended to, and does, exclude all unit ow ners except the ow ner of U nit A  from  the


use and enjoym ent of a significant portion of the com m on elem ents. It am ounts to a


change of use in a portion of the com m on elem ents.


C onstruction of the fence required a decision of the K anoelani B oard approved


the ow ners of seventy-five percent of the com m on interests. H R S §514A -13(d).


16


This decision has been redacted and reformatted for publication
 purposes and contains all of the original text of the actual decision.



A pproval could not be granted by M s. M ichaud as P resident of the hom eow ners


association because of her conflict of interest since the fence benefited only her unit and


because of this statutory requirem ent.


M s. M ichaud's unit did not obtain any vested right to have the new  fence in place


m erely because a fence w as previously there w hen she purchased her unit. Further, a


fence w as not integral to the use of her unit because there w as no fence present for a four


year period during w hich M s. M ichaud w as renting out the unit. The fence w as built only


at the request of one particular tenant w ho appears to have a lot of large item s to store,


but this is not a justification for the construction of the fence.


It m ay be the case that the privacy fences for U nits B and C  extend into the


com m on areas (particularly the one for U nit B ). A ny incorrect placem ent ofthese fences


does not justify the significantly greater intrusion and interference w ith the com m on areas


by the fence constructed to benefit U nit A . In addition, this decision does not in any w ay


constitute a ruling on w hether or not the fences for U nits B and C  should be m odified to


rem ove those portions extending into the com m on areas. That is not an issue in these


proceedings.


IV . D EC ISIO N 


A s a g eneral o bservation, this sm all condom inium  project appears to have large


problem s in term s of ow ners (and tenants) getting along w ith each other, clear and


consistent enforcem ent of H ouse R ules, m aintenance issues, and possible deficiencies in


the m anaging agent's perform ance, especially w hen dealing w ith controversies betw een


ow ners and/or tenants. This is very unfortunate, but the present proceedings w ere not the


arena for resolution of num erous and day-to-day frictions and operations issues.
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B ased on the foregoing considerations, the H earings O fficer orders as follow s:


1. B y a preponderance of the evidence, Petitioner B arbara G uest has


established that the H ouse R ules are legally invalid and cannot be enforced insofar as


they state a prohibition against pets in the units.


2. B y a preponderance of the evidence, Petitioner B arbara G uest has


established that the fence placed on a portion of the com m on elem ents, nam ely the yard,


on or about A pril 15,2011, w as not properly authorized and should be rem oved.


3. Pursuant to the p rovisions of H R S §514A -121.5(i), the H earings O fficer


orders each party to b ear their ow n costs in this p roceeding. There are n o o ther issues


rem aining for hearing.


4. This is a final decision. A ny party to this proceeding that is aggrieved by


it m ay apply for judicial review  of the decision pursuant to H R S §91-14 and H R S §514A -

121.5(j).


D A TED : H onolulu, H aw aii, _ _ _ _  N_O_V_O_7_Z_0_',_ _ _ _  _


18


~  ~  
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Senior H earings O fficer


D epartm ent of C om m erce
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