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D E PA R T M E N T  O F C O M M E R C E  A N D  C O N SU M E R  A FFA IR S


ST A T E  O F H A W A II


In the M atter of


E V E R E T T  SE N T E R ,


Petitioner,


vs.


H A R B O R  L IG H T S, A SSO C IA T IO N 


O F A PA R T M E N T  O W N E R S, B O A R D 


O F D IR E C T O R S,


R espondents.
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----------------------------)


C D R -1011-1


H E A R IN G S O FFIC E R 'S


FIN D IN G S O F FA C T ,


C O N C L U SIO N S O F L A W ,


A N D  D E C ISIO N 


H E A R IN G S O FFIC E R 'S FIN D IN G S O F F A C T ,


C O N C L U SIO N S O F L A W , A N D  D E C ISIO N 


1. IN T R O D U C T IO N 


O n January 3, 2011, E verett Senter ("Petitioner"), attorney-in-fact for S ue


T aylor, T rustee, S ue T aylor Trust ("T aylor T rust"), filed a request for hearing w ith the


O ffice of A dm inistrative H earings, D epartm ent of C om m erce and C onsum er A ffairs


against H arbor L ights, A ssociation of A partm ent O w ners, B oard of D irectors


("R espondents"). T he m atter w as thereafter set for hearing and the N otice of H earing


and Pre-H earing C onference w as duly served on the parties.


O n June 21, 2011, P etitioner filed a M otion for a D eterm ination that the


A ssociation's Fine Policy w as Invalid; and on July 1 8, 2011, R espondents filed a M otion
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to D ism iss for L ack of Jurisdiction. B oth m otions cam e on for hearing before the


undersigned H earings O fficer on A ugust 11, 2011, w ith Petitioner represented by his


attorney, Y uriko J. Sugim ura, Esq. and R espondents represented by its attorney, L ance


C ollins, E sq.


B y letter dated D ecem ber 19, 2011, the parties w ere notified that the


H earings O fficer w as denying R espondents' M otion to D ism iss and granting Petitioner's


M otion for a D eterm ination that the A ssociation's Fine Policy w as Invalid. The H earings


O fficer also directed Petitioner to subm it proposed findings of fact and conclusions of


law . A ccordingly, on January 13,2012, Petitioner filed his proposed findings and


conclusions and on January 25, 2012, R espondents filed their responsive proposed


findings and conclusions. O n January 27, 2012, Petitioner filed am ended findings of fact,


conclusions oflaw  and order (1) denying R espondents' m otion to dism iss for lack of


jurisdiction filed July 18, 2011 and (2) granting Petitioner's m otion for a determ ination


that A ssociation's Fine Policy w as Invalid as to its C laim  for Fines issued to Petitioner


filed June 21, 201l.


The H earings O fficer, having heard the argum ent of counsel and having


review ed and considered the respective m otions together w ith the declaration and


exhibits attached thereto, along w ith the records and files herein, hereby renders the


follow ing findings of fact, conclusions, and decision.


II. FIN D IN G S O F FA C T 


1. Petitioner is the son of, and attorney-in-fact, for Sue Taylor, w ho, as


Trustee of the T aylor Trust, is the ow ner often residential units in the H arbor Lights


condom inium  project located at 111 K ahului B each R oad in K ahului, H aw aii ("Project").


2. R espondent A ssociation is the adm inistrator and m anager of the


Project, w hich w as created by a D eclaration of H orizontal Property R egim e dated


Septem ber 7, 1973, recorded in the B ureau of C onveyances of the State of H aw aii at


Liber 9476, Page 120 ("D eclaration"). The B ylaw s of R espondent A ssociation, dated


Septem ber 7,1973, w ere recorded w ith the B ureau of C onveyances ofthe State of


H aw aii at L iber 9476, Page 137 ("B y-L aw s").
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3. N either the D eclaration nor the B y-Law s contained any provision


establishing a system  or procedure for R espondent A ssociation to im pose, enforce or


collect fines or penalties for H ouse R ule violations.


4. O n M ay 1, 1992, R espondent A ssociation adopted new  H ouse R ules


w hich purported to establish and im plem ent a fine policy ("1992 H ouse R ules").


5. B y instrum ent dated M arch 25, 1 992, R espondent A ssociation


attem pted to incorporate the 1992 H ouse R ules into its B ylaw s by w ay of a "Statem ent of


B ylaw s of the A ssociation of A partm ent O w ners of H arbor Lights", w hich w as recorded


w ith the State of H aw aii, B ureau of C onveyances on June 2,1992 as D ocum ent N o. 92-

08682.


6. O ver the last ten (10) years, R espondent A ssociation has levied fines


against and collected m onies (in paym ent of such fines) from  the Taylor Trust or its


tenants based on a fine policy that w as set out in its 1 992 H ouse R ules.


7. The dispute betw een the Taylor Trust and R espondents concerned


R espondents' im position of these fines, including the validity of the fine policy and


procedures under w hich said fines w ere im posed, enforced and collected.


8. The Taylor Trust and R espondents attem pted to resolve this dispute in


m ediation conducted by the M ediation Services of M aui, but that proceeding w as


term inated w ithout resolution on D ecem ber 6,2010.


9. Petitioner filed a request for hearing under H aw aii R evised Statutes


("H R S") §514B -161 on D ecem ber 29,2010, w ithin thirty days from  the term ination date


of the m ediation proceedings (D ecem ber 6, 2010). Petitioner's request for hearing w as


supplem ented by the S upplem ental R equest for H earing under H R S §514B -161, filed


June 21, 2011, nam ing R espondent A ssociation and its B oard of D irectors as adverse


parties and identifying the statutory provisions in dispute (H R S §§514B -23, 514B -104,


514B -105, 514B -I08, 514A -81, 514A -82(a)(7), and 514A -82.2).


10. O n A pril 5, 2011, R espondent A ssociation through its B oard of


D irectors adopted tw o R esolutions (i) adopting a policy of applying current com m on
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expense paym ents to past due fines under H R S §  514B -105(c) and (ii) establishing and


im plem enting a fine policy under H R S § 514B -104(a)(11) ("A pril 5, 2011 R esolutions").


11. The A pril 5, 2011 R esolutions did not provide "that if the fine is paid,


the unit ow ner shall have the right to initiate a dispute resolution process ... " as required


by H R S §514B -104(a)(11) to m ake paym ent of disputed fines a prerequisite to initiating


dispute resolution proceedings under H R S § 514B -161.


III. C O N C LU SIO N S O F L A W 


Pursuant to the foregoing findings of fact, the H earings O fficer hereby


renders the follow ing conclusions of law :


1. The O ffice of A dm inistrative H earings has jurisdiction over the parties


and the subject m atter herein, pursuant to H R S § 514B -161(e).


2. H R S C h. 5 14A  governed the Project and R espondent A ssociation until


M arch 31, 2011, w hen R espondents recorded the A m endm ent to B ylaw s of the


A ssociation w ith the B ureau of C onveyances of the State of H aw aii as D oc. N o. 2011-

052921, w hich am endm ent reflected that a m ajority vote of m ore than 65%  of the holders


ofthe com m on interest in the com m on elem ents of the Project opted to be governed by


H R S C h. 5 14B .


3. The recorded Statem ent of B ylaw s of the A ssociation of A partm ent


O w ners of H arbor Lights dated M arch 25,1992 did not constitute a valid restatem ent of


R espondent A ssociation's B ylaw s under H R S §514A -82.2 and did not establish a fine


policy for the Project.


4. There is no statutory authority that supports R espondents' position that


adoption of the 1992 H ouse R ules established a fine policy for the Project.


5. There is no provision in R espondent A ssociation's governing


docum ents, i.e., its D eclaration or B ylaw s as they existed prior to M arch 31,2011, that


established a fine policy or authorized adoption of a fine policy by w ay of H ouse R ules.


6. Prior to M arch 31, 2011, w hich w as the effective date that R espondent


A ssociation opted-in to H R S C hapter 514B , H R S C hapter 514A -82(a)(7) required 65% 
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of the ow nership interest in the condom inium  project to approve in w riting the


establishm ent and im plem entation of a fine system  for the Project.


7. The m ediation proceeding w ith M ediation Services of M aui


encom passed the question of the validity of R espondent A ssociation's fine procedure,


w hich is the subject m atter of the R equest for H earing filed D ecem ber 29,2010, as


supplem ented by the Supplem ental R equest for H earing under H R S §514B -161, filed


June 21,2011.


8. Petitioner's R equest for H earing filed D ecem ber 29,2010, as


supplem ented by the Supplem ental R equest for H earing under H R S §514B -161, filed


June 21,2011, w as filed in accordance w ith all requirem ents ofH R S §514B -161(e).


9. The Taylor Trust w as not required to pay the disputed fines before


initiating the dispute resolution proceeding under H R S § 514B -161.


10. The doctrines of ratification, estoppel, and laches are inapplicable


under the circum stances of this case.


11. N either Petitioner nor the Taylor Trust know ingly w aived hi slits right


to contest the validity of the fine policy in question in this m atter.


12. The adoption of the A pril 5, 2011 R esolutions did not affect the


jurisdiction of the O ffice of A dm inistrative H earings over this m atter.


13. The A pril 5, 2011 R esolutions (i) adopting a policy of applying current


com m on expense paym ents to past due fines under H R S §514B -105(c) and (ii)


establishing and im plem enting a fine policy under H R S §514B -104(a)(11) cannot be


applied retroactively (prior to M arch 31,2011).


14. Prior to M arch 31, 2011, no valid and enforceable fine policy existed


for R espondent A ssociation.


15. The fines assessed against the T aylor Trust prior to M arch 31,2011 are


invalid and unenforceable.


IV . D EC ISIO N 


B ased on the foregoing considerations, the H earings O fficer orders as


follow s:
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1. R espondent's M otion to D ism iss for L ack of Jurisdiction, filed July 18,


2011 is D EN IED ;


2. Petitioner's M otion for a D eterm ination that the A ssociation's Fine


Policy w as Invalid as to its C laim s for Fines Issued to Petitioner, filed June 21, 2011, is


G R A N TED ;


3. A ny and all fines assessed against the Taylor Trust and its tenants prior


to M arch 31, 2011 are invalid and unenforceable;


4. R espondents shall reverse any and all fines levied upon the Taylor


Trust's accounts prior to M arch 31,2011;


5. R espondents shall reverse the application of any and all m onthly


m aintenance fee paym ents m ade by the T aylor Trust to any fines, late fees, and/or


penalties charged to the T aylor Trust's accounts prior to M arch 31, 2011, and shall re-

apply those paym ents tow ards m onthly m aintenance fees only;


6. R espondents shall reverse all late fees and interest charged to the


Taylor Trust accounts due to the application of m onthly m aintenance fee paym ents to any


fines and/or penalties levied prior to M arch 31, 2011;


7. R espondent shall reim burse the Taylor Trust for any and all am ounts it


collected from  the T aylor Trust or its tenants prior to M arch 31,2011 in respect of fines


and penalties that w ere issued, levied or charged to the Taylor Trust account prior to


M arch 31,2011 and it shall reim burse the Taylor Trust for any and all sum s it collected


prior to M arch 31, 2011 as a result of applying cunent m onthly m aintenance fees to fines


and penalties issued, levied or charged to the T aylor Trust accounts prior to M arch 31,


2011; and


this m atter.


8. Each party shall bear his/its ow n attorney's fees and costs incuned in


D ated at H onolulu, H aw aii: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  _


A dm inistrative H earings O fficer


D epartm ent of C om m erce


and C onsum er A ffairs


6


This decision has been redacted and reformatted for publication
 purposes and contains all of the original text of the actual decision.


