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In the M atter of


)


)


G P R O A D W A Y  SO LU TIO N S, IN C .,


)


)


Petitioner,


)


)


vs.


)


)


G L E N N  O K IM O T O  A S  D IR E C T O R  O F  )


T H E  D E PA R T M E N T  O F


)


T R A N SPO R T A T IO N , ST A T E  O F 

)


H A W A II,


)


)


R espondent.


)


)


PC H -2011-15


PC H -2011-16


[C onsolidated]


H E A R IN G S O FFIC E R 'S


FIN D IN G S O F FA C T,


C O N C LU SIO N S O F LA W ,


A N D  D EC ISIO N 


H E A R IN G S O FFIC E R 'S FIN D IN G S O F


FA C T , C O N C L U SIO N S O F L A W , A N D  D E C ISIO N 


I. IN TR O D U C TIO N 


O n N ovem ber 25, 2011, G P R oadw ay Solutions, Inc. ("Petitioner"), filed


requests for adm inistrative review  of the D epartm ent of T ransportation, State of H aw aii's


("R espondent") N ovem ber 18, 2011 decision to deny Petitioner's February 23, 2011 protest


in connection w ith a project designated as, 

G uardrail R epairs at V arious Locations, Island of


O ahu (N o. 

H W Y -0M -2011-35)("G uardrail Project"), and another project designated as,


F encing R epairs at V arious Locations (IIW Y-0M -2011-39)("F encing 

Project"). Petitioner's


requests for adm inistrative review  w ere m ade pursuant to H aw aii R evised Statutes ("H R S")


§103D -709 and w ere designated as PC H -2011-15 (G uardrail Project) and PC H -2011-16
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(Fencing Project). B oth m atters w ere thereafter set for hearing and N otices of H earing and


Pre-H earing C onference w ere duly served on the parties. B y agreem ent of the parties, both


m atters w ere consolidated for hearing.


O n D ecem ber 2, 2011, R espondent filed a m otion to dism iss Petitioner's


requests for hearing and on D ecem ber 6, 2011, Petitioner filed a m otion for sum m ary


judgm ent.


O n or about D ecem ber 9, 2011, the H earings O fficer inform ed the parties that


he w as denying Petitioner's m otion for sum m ary judgm ent and granting, in part,


R espondent's m otion to dism iss "as to Petitioner's claim  that the $6,250.00 security am ounts


set forth in Section 102.08 of the respective solicitations violate H R S §103D -323(b)."


O n D ecem ber 13 and 15, 2011, these m atters cam e on for hearing before the


undersigned H earings O fficer in accordance w ith the provisions of H R S C hapter 103D . C id


H . Inouye, Esq. and K risti L. A rakaki, Esq. appeared for Petitioner; and Stella M .L. K am ,


Esq. appeared for R espondent.


A t the conclusion of the hearing, the H earings O fficer directed the parties to


subm it proposed findings of fact and conclusions of law . A ccordingly, on January 20, 2012,


the parties filed their proposed findings and conclusions.


H aving review ed and considered the evidence and argum ents presented by the


respective parties at the hearing, together w ith the entire record of this proceeding, the


H earings O fficer hereby renders the follow ing findings of fact, conclusions of law , and


decision.


II. FIN D IN G S O F FA C T


1. O n or about D ecem ber 20, 2010 and January 11, 2011, respectively,


R espondent issued N otices to B idders ("IFB s") for the purpose of soliciting bids for the


G uardrail and Fencing Projects.


2. 

The G uardrail Project included guardrail, term inal section and im pact


attenuator system  repairs on the island of O ahu on an "as-needed" basis. The Fencing Project


involved fencing repairs on the island of O ahu on an "as-needed" basis.
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3. 

The IFB s divided the island of O ahu into four separate areas and bidders


w ere invited to bid on any or all of the four areas.


4. 

Section 102.04 of the IFB s, entitled "Estim ated Q uantities" states, in part


that, "[t]he quantities show n in the contract are approxim ate and are for the com parison of


bids only. The actual quantity of w ork m ay not correspond w ith the quantities show n in the


contract."


5. 

Section 102.05 of the IFB s, entitled "Exam ination of C ontract and Site of


W ork" states, in part that, "[b]y the act of subm itting a bid for the proposed contract, the


bidder w arrants that: (1) The bidder and its Subcontractors have review ed the contract


docum ents and found them  free from  am biguities and sufficient for the purpose intended . . ."


6. 

Section 102.06 of the IFB s, entitled "Preparation of Proposal", directed


bidders to subm it their bids on form s furnished by R espondent and specify a unit price for


each pay item  w ith a quantity given, the products of the respective unit prices and


quantities, the lum p sum  am ount, and the total am ount of the proposal obtained by adding the


am ounts of the several item s.


7. 

Section 102.07 of the IFB s, entitled "Irregular Proposals" states, in part


that, R espondent m ay reject a proposal as irregular if "[t]he proposal contains unauthorized


additions, conditions, or alternates" and/or if "[t]he proposal contains irregularities that m ay


tend to m ake the proposal incom plete, indefinite, or am biguous to its m eaning."


8. 

Section 102.08 of the IFB s provides in part:


102.08 Proposal G uaranty. 

In as m uch as the contract to


be executed is a price-term , open end, or requirem ents


contract under w hich the contract price, or total am ount to


be paid the C ontractor cannot be determ ined at the tim e the


contract is executed, the proposal guaranty required shall be


in the follow ing am ounts:


Proposal 

Security A m ount


A —  Area 1


$6,250.00


B —  A rea 2 

$6,250.00


C —  Area 3 

$6,250.00


D  —  A rea 4 

$6,250.00
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9. 

Section 102.08 of the IFB s also states that the proposal guaranty could be


in the form  of: "(1) A  deposit of legal tender; or (2) A  valid surety bid bond, underw ritten


by a com pany licensed to issue bonds in the State of H aw aii, in the form  and com posed,


substantially, w ith the sam e language as provided herew ith and signed by both parties; or (3)


A  certificate of deposit, share certificate, cashier's check, treasurer's check, teller's check, or


official check draw n by, or a certified check accepted by and payable on dem and to the State


by a bank, savings institution, or credit union . . . The above shall be in the am ount of


$6,250.00 for each A rea."


10. 

Section 102.12 of the IFB s, entitled "D isqualification of B idders" states


that R espondent "m ay disqualify a bidder and reject its proposal" if a bidder subm its "an


irregular proposal in accordance w ith Subsection 102.07 —  Irregular Proposals."


11. 

Section 103.01 of the IFB s provides that the low est bid w ould be


determ ined by the sum  of all item s for com parison of bids:


103.01 C onsideration of Proposals. 

The D epartm ent w ill


com pare the proposals in term s of the sum m ation of the


products of the approxim ate quantities and the unit bid


prices after the C ontracts O fficer opens and reads the


proposals. The D epartm ent w ill m ake the results


im m ediately available to the public. If a discrepancy occurs


betw een the unit bid price and the bid price, the unit bid


price shall govern.


12. 

Section 103.02 of the IFB s provides in part:


103.02 A w ard of C ontract. 

The aw ard of contract, if it be


aw arded, w ill be m ade w ithin 60 calendar days after the


opening of bids, to the low est responsible bidder w hose


proposal com plies w ith all the requirem ents.


13. 

Section 103.05 of the IFB s provides in part:


103.05 R equirem ent of C ontract B ond. 

A t the tim e of


execution of the contract, the successful bidder shall file a
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good and sufficient perform ance bond and a paym ent bond


on the form s furnished by the D epartm ent conditioned for


the full faith and perform ance of the contract in accordance


w ith the term s and intent thereof and for the prom pt


paym ent to all others for all labor and m aterial furnished by


them  to the bidder and used in the prosecution of the w ork


provided for in the contract.


In as m uch as the contract to be executed is a price-term ,


open end, or requirem ents contract under w hich the


contract price, or total am ount to be paid the C ontractor


cannot be determ ined at the tim e the contract is executed,


the perform ance and paym ent bond am ounts required for


the w ork at each A rea shall be as follow s:


Proposal Security A m ount


A —  Area 1


$125,000.00


B —  Area 2


$125,000.00


C —  Area 3


$125,000.00


D —  Area 4


$125,000.00


14. The IFB s required all bidders to subm it w ith their bids, a form  letter w hich


stated that, "this proposal is accom panied w ith a bid security in the am ount of $6,250.00 per


A rea, in the form  checked below ."


15. 

O n January 4, 2011, a pre-bid m eeting w as held for the Projects. The


m inutes of m eeting included, am ong other things, the follow ing question and response:


Q uestion #7: Is there a bid bond for this project?


A nsw er: Y es. R efer to Subsection 103.05 of the Special


Provisions. It is $125,000.00 per area.
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16. 

R espondent's response to Q uestion #7 in the January 4, 2011 pre-bid


m eeting m inutes m istakenly referred to Subsection 103.05 relating to the required


perform ance and paym ent bonds rather than to the subsection relating to bid security.


17. O n or about January 12, 2011, R espondent issued A ddendum  N o. 2 for the


Projects. The addendum  included the m inutes of the January 4, 2011 pre-bid m eeting.


18. B ids for the G uardrail Project w ere due on or before January 20, 2011.


B ids for the Fencing Project w ere due on or before February 10, 2011. Petitioner subm itted


bids for both projects prior to the respective deadlines.


19. P etitioner's bids w ere accom panied by a bid bond in the am ount of "Five


Percent (5% ) of B id A m ount." A ll of the other bidders subm itted bid security in the sum  of


$6,250.00 per area as specified in the IFB s.


20. Petitioner's bid bonds w ere issued by Fidelity and D eposit C om pany of


M aryland as surety and signed by Paul C . K ennedy, its A ttorney-in-Fact.


21. 

Petitioner w as determ ined to be the apparent low  bidder for the G uardrail


Project and A reas 2 thru 4 of the Fencing Project. Petitioner subm itted a total bid am ount of


$110,675.00 for each of the four areas in the G uardrail Project, and a total bid am ount of


$5,075.00 for each of the four areas in the Fencing Project.


22. 

O n February 15, 2011, R espondent inform ed Petitioner that R espondent


w as rejecting Petitioner's bids for both projects as nonresponsive.


23. 

B y letter dated February 23, 2011, Petitioner protested the rejection of its


bids. Petitioner's protest stated in part:


The D O T's [sic] asserts that the basis for the rejection of


G PR SI's bid is an alleged failure to provide bid security at


the tim e of bid subm ission in the form  required by the bid


docum ents. . . . H ow ever, G PR SI provided bid security at


the tim e of bid subm ission in the form  of surety bid bonds


in am ounts equal to five percent of the bid am ount for each


of the G uardrail and Fencing Projects ("5%  B id B ond").. .


The 5%  B id B ond is the standard type of bid security
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required 

 on H aw aii public w orks projects pursuant to


H aw aii R evised Statutes ("H R S") §103D -323(b)(em phasis


in original).


Furtherm ore, the 5%  B id B onds provide far greater security


to the State than the $25,000 fixed bonds described in the


bid docum ents . . . B ased on historical data for the past tw o


years as show n . . . the average bid am ount for guardrail


and fencing repairs on O ahu has totaled $1,537,079.76


(footnote om itted) and $781,730.73 (footnote om itted),


respectively. The m inim um  bid am ount for guardrail and


fencing repairs during the aforesaid tim e period w as


$1,070,580.46 and $691,230.18, respectively. B ased on


these figures, if G PR SI had been unable to com plete its


contracts for the Projects and if G PR SI's 5%  B id B ond had


been called in, the bond surety w ould have been required to


pay at least $53,529.02 and $34,561.51 for the guardrail


and fencing Projects, respectively. These bond am ounts


exceed the $25,000 bond am ounts required by the fixed


bonds described in the bid docum ents. Thus, under H R S


§103D -323(c), the nonconform ity of the bid security


provided by G PR SI w ith the bid security provisions


described in the bid docum ents is clearly nonsubstantial and


is not a proper basis for rejection of G PR SI's bids.


24. B y letter dated February 25, 2011 to R espondent, Petitioner stated in part:


G PR SI's position that it com plied w ith the bid security


requirem ents of the above-listed Projects is further


supported by the follow ing argum ent. A n excerpt of the


m inutes of the Pre-B id M eeting held on January 4, 2011 for


the G uardrail Project is attached hereto as Exhibit "K ".


The m inutes show  that a question w as posed regarding


w hether a bid bond w as required for the Project. . . The


response to that question by the D O T w as that a bid bond


w as required and "$125,000 per area," for each of the four


areas, is the am ount that should be used for calculating the


bond am ount. In other w ords, the D O T projected that the


G uardrail Project w ould cost at least $125,000, resulting in
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required bid security of $6,250 per area or $25,000 for the


entire G uardrail Project. . . In short, the D O T determ ined


the m inim um  costs and/or bid am ounts for the Projects to


be $125,000 per each of the four areas in each project, and


then required a bid am ount equal to 5%  of this m inim um 


cost/bid am ount. Thus, the D O T w as effectively requiring


subm ission of a 5%  B id B ond. (em phasis in original).


25. B y letter dated N ovem ber 18, 2011, R espondent denied Petitioner's


protest:


Section 102.08 of both solicitations sets forth the


requirem ents for the bid bonds to be subm itted w ith the


bids. B ecause both projects involve repairs to fencing and


guard rails on an "as needed" basis, and the contract or total


am ount to be paid to the contractor cannot be determ ined at


the tim e the contract is executed, the D O T required bidders


to subm it a bid bond for each project in the am ount of


$6250 per area, four areas total for the island of O ahu. The


form  letters G R PSI subm itted w ith its bids (the letters w ere


signed by the President of G PR SI) clearly state in the


m iddle of page P-3: "In accordance w ith Section 103D -


323, H aw aii R evised Statutes, this proposal is accom panied


w ith a bid security in the am ount of $6,250.00 per A rea, in


the form  checked below ." H ow ever, the surety bid bonds


attached to G PR SI's letters and bids state that the bid bond


am ounts are "in the penal sum  of *** 

Five Percent (5% )


of B id A m ount *** .


G PR SI's bid bonds, at 5%  of G PR SI's bid am ount, have a


value of only $213.75 per area for the fencing project and


$5533.75 per area for the guard rail project. The other


bidder for the guard rail project and the other bidders for


the fencing project subm itted bid bonds in the am ount of


$6250 per area, as required by the solicitations. G PR SI's


bids failed to com ply w ith the bid bond requirem ents of the


solicitations for both projects, and thus, G PR SI's bids for


both the fencing and the guard rail projects m ust be rejected
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as nonresponsive under section 3-122-223(c), H aw aii


A dm inistrative R ules.


26. O n N ovem ber 25, 2011, Petitioner filed its requests for adm inistrative


review  of R espondent's N ovem ber 18, 2011 denial of Petitioner's bid protest.


III. C O N C L U SIO N S O F L A W 


H R S §103D -709(a) extends jurisdiction to the H earings O fficer to review  the


determ inations of the chief procurem ent officer, head of a purchasing agency, or a designee


of either officer m ade pursuant to H R S §§103D -310, 103D -701 or 103D -702, de novo. In


doing so, the H earings O fficer has the authority to act on a protested solicitation or aw ard in


the sam e m anner and to the sam e extent as contracting officials authorized to resolve protests


under H R S §103D -701. C arl C orp. v. State D ept. of Educ., 85 H aw . 431 (1997). A nd in


review ing the contracting officer's determ inations, the H earings O fficer is charged w ith the


task of deciding w hether those determ inations w ere in accordance w ith the C onstitution,


statutes, regulations, and the term s and conditions of the solicitation or contract. H R S


§103D -709(f).


R espondent's M otion to D ism iss 


The H earings O fficer granted R espondent's M otion to D ism iss as to


Petitioner's claim  that the $6,250.00 bid security am ounts set forth in Section 102.08 of the


IFB s violated H R S §103D -323(b). The dism issal of that claim  w as based on H R S §103D -

701(a). That section provides:


§103D -701. A uthority to resolve protested solicitations


and aw ards. (a) A ny actual or prospective bidder, offeror


or contractor w ho is aggrieved in connection w ith the


solicitation or aw ard of a contract m ay protest to the chief


procurem ent officer or a designee as specified in the


solicitation. Except as provided in sections 103D -303 and


103D -304, a protest shall be subm itted in w riting w ithin


five w orking days after the aggrieved person know s or


should have know n of the facts giving rise thereto;


provided that a protest of an aw ard or proposed aw ard shall


in any event be subm itted in w riting w ithin five w orking
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days after the posting of aw ard of the contract under section


103D -302 or 103D -303, if no request for debriefing has


been m ade, as applicable; 

provided further that no protest


based on the content of the solicitation shall be considered


unless it is subm itted in w riting prior to the date set for the


receipt of offers.


(Em phasis added).


The foregoing provision requires that protests based on the content of the


solicitation be subm itted w ithin 5 w orking days after the protestor knew  or should have


know n of the facts giving rise to its protest but, in any event, 

prior to the bid subm ission


deadline. Ludw ig C ontr., Inc. v. C ounty of H aw aii, PC X-2009-6 (D ecem ber 21,


2009)(em phasis added) 

This O ffice has previously held that the requirem ent to file protests


based on the content of the solicitation prior to the receipt of offers w as designed to provide


governm ental agencies w ith the opportunity to correct deficiencies in the bid docum ents early


in the solicitation process in order to "m inim ize the disruption to procurem ents and contract


perform ance". The possibility of having to reject all bids, cancel the solicitation and resolicit


m ay be avoided by requiring the correction of such deficiencies prior to the bid subm ission


date. 

C linical Laboratories of H aw aii v. C ity &  C ounty of H onolulu, D ept. of Budget & 


Fiscal Services; PC H  2000-8 (O ctober 17, 2000); Am erican M arine C orp. v. D O T, et al.,


PC H -2005-12 and PC H 2006-1 (M arch 30, 2006); ); D elta C onstruction v. D ept. of H aw aii


H om e Lands, et al., PC H -2008-22/PC H -2009-7 (April j9, 2009); Ludw ig C ontr., Inc. v.


C ounty of H aw aii, supra; Paradigm  C onstr. v. D ept of H aw aiian H om e Lands, State of


H aw aii, PC H -2009-16 (O ctober 7, 2009). 

This presum es that the protestor w ill have


sufficient know ledge of the contents of the bid docum ents soon after its issuance and


provides governm ental agencies w ith the opportunity to correct deficiencies in those


docum ents early in the process in order to m inim ize disruption to procurem ents and contract


perform ance. 

Frank C oluccio C onstruction C om pany v. C ity &  C ounty of H onolulu, et al.,


PC H  2002-7 (August 2, 2002); D elta C onstruction v. D ept. of H aw aii H om e Lands, et al.,


supra; Ludw ig C ontr., Inc. v. C ounty of H aw aii, supra; Paradigm  C onstr. v. D ept of
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H aw aiian H om e Lands, State of H aw aii, supra. 

M oreover, strict, rather than substantial


com pliance w ith the tim e constraints set forth in H R S §103D -701(a) is required in order to


effectuate the statute's underlying purpose. 

C linical Laboratories of H aw aii, Inc. v. C ity & 


C ounty of H onolulu, D ept. of Budget &  Fiscal Services, supra; C R D ispatch Service, Inc. dba


Security Arm ored C ar &  C ourier Service v. D O E, et al., PC H -2007-7 (D ecem ber 12, 2007);


Ludw ig C ontr., Inc. v. C ounty of H aw aii, supra; Paradigm  C onstr. v. D ept of H aw aiian


H om e Lands, State of H aw aii, supra.


A ccording to the uncontroverted facts, the IFB s w ere issued on D ecem ber 20,


2010 and January 11, 2011, respectively. Section 102.08 of the IFB s unequivocally required


bidders to provide bid security in the fixed sum  of $6,250.00 per area. In its requests for


review , Petitioner asserted, am ong other claim s, that the bid security required by the IFB s


violated H R S §103D -323(b)1

 by "failing to require a 5%  B id B ond and instead requesting a


fixed am ount B id B ond." Petitioner's claim  is clearly one based on the content of the


solicitation. N evertheless, Petitioner did not subm it any protest until February 23, 2011, w ell


after the issuance of the IFB s and the bid subm ission deadlines.


Petitioner argues that the issue of w hether its protest w as tim ely cannot be


asserted here because R espondent failed to include the argum ent in its N ovem ber 18, 2011


denial. In 

G TE H aw aiian Telephone C o., Inc. v. C ounty of M aui, PC H -98-6 (D ecem ber 9,


1998), 

the H earings O fficer held:


Petitioner also contends that R espondent w aived its right to


assert that Petitioner's protest w as untim ely w hen it failed


to include that as a basis for its denial of the protest in its


M ay 10, 1998 letter (footnote om itted). The language of


H A R  §3-126-3(a)

2

, how ever, is plain and unam biguous. It


clearly requires that a specific tim e provision be m et in the


1 

 H R S §103D -323(b) provides that, "[buid security shall be in an am ount equal to at least five per cent of the am ount of the


bid."


2 

 H aw aii A dm inistrative R ule §3-126-3(a), prior to the 2004 am endm ent, provided as follow s:


Filing of protest. (a) Protests shall be m ade in w riting to the chief procurem ent officer or


the head of the purchasing agency, and shall be filed in duplicate w ithin five w orking


days after the protestor know s or should have know n of the facts leading to the filing of a


protest. A  protest is considered filed w hen received by the chief procurem ent officer or


the head of the purchasing agency. Protests filed after the five-day period shall not be


considered.
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filing of a protest in order to have the protest considered,


and expressly prohibits consideration of untim ely protests.


This language read in light of the underlying purpose of the


Procurem ent C ode, as discussed earlier, leads the


H earings O fficer to conclude that the tim e requirem ent set


forth in H AR §3-126-3 (a) is m andatory and therefore not


subject to w aiver by Respondent. The H aw aii C orporation,


dba Pacific C onstruction C om pany v. K im  and D illingham 


C orporation, 53 H aw . 659 (1972). See generally, Appeal


of K ennedy Tem poraries, N o. 1061 (M SBC A July 20, 1982)


(tim eliness requirem ent is substantive in nature and could


not be waived).


(Em phasis added).


The rationale expressed in 

G TE H aw aiian Telephone 

applies equally here.


The tim eliness requirem ents set forth in H R S §103D -701(a) are m andatory and cannot be


w aived by R espondent.


A lternatively, Petitioner contends that it w as not "aggrieved" until it w as


inform ed by R espondent on February 15, 2011 that the bid security provision in the IFB s


w ould be used to reject Petitioner's bid. H R S §103D -701(a) how ever, m akes clear that if


Petitioner believed that the bid security requirem ent in the IFB s w as in violation of the C ode,


it w as "aggrieved" and obligated to subm it a protest expeditiously and, in any event, prior to


the bid subm ission deadline, rather than w ait until the bids w ere opened and its bids rejected 

3.


R esponsiveness of Petitioner's B id


It is Petitioner's position that its bid bonds w ere in com pliance w ith the IFB s


requirem ent for bid security in the sum  of $6,250.00 per area. M ore specifically, Petitioner


argues that according to the m inutes of the January 4, 2011 pre-bid m eeting, $125,000.00 for


each of the four areas "is the am ount that should be used for calculating the bond am ount." In


other w ords, according to Petitioner, R espondent "determ ined the m inim um  costs and/or bid


am ounts for the Projects to be $125,000.00 per each of the four areas . . . and therefore


required a bid am ount equal to 5%  of this m inim um  cost/bid am ount, i.e., $6,250 per area."


3 

 Petitioner also asserted that R espondent failed to subm it a proper response, pursuant to H aw aii A dm inistrative R ule §3-

126-62, to all of the claim s raised in its requests for adm inistrative review . Therefore, according to Petitioner, R espondent


has w aived its right to object to those claim s. The H earings O fficer, how ever, finds that R espondent's m otion to dism iss


provided Petitioner w ith sufficient notice of its position on the relevant issues and, as such, satisfied the response


requirem ents of the rule.
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Petitioner's bonds, how ever, did not specify 

5%  of $125, 000.00.00 or even 5% 


of R espondent's estim ated value of the contracts. Instead, the bonds refer to 5%  of the "Bid


Am ount". 

A nd w hile the "bid am ount" m ay be readily discernable in a solicitation involving


a lum p sum  contract, that is not necessarily the case in an indefinite price contract like the


ones involved here. A lthough Petitioner argues that "bid am ount" necessarily m eans


R espondent's estim ated value of the contract i.e. $125,000.00, the bid am ount could also


reasonably refer to the sum  of unit bid prices offered by the various bidders and upon w hich


the low est bidder w as determ ined

4. In that event, the am ount of Petitioner's bonds w ould be


less than the required $6,250.00 bid security: 5%  of $110,675.00 or $5,534.00 for the


G uardrail Project and 5%  of $5,075.00 or $254.00 for the Fencing Project. R espondent is not


required to engage in telepathy to discern w hat Petitioner or its surety intended. See,


Southern Food G roups, L.P. v. D ept. of Educ., et.al., 89 H aw . 443 (1999). U nder these


circum stances, the H earings O fficer concludes that Petitioner's bids w ere, at best, am biguous


and therefore nonresponsive to the IFB s. 

See Environm ental Recycling v. C ounty of H aw aii,


PC H  98-1 (July 2, 1998)(an am biguity in the language of a solicitation is properly


interpreted against the party drafting that docum ent).


In the alternative, Petitioner argues that even if its bonds did not conform  to


the bid security requirem ent in the IFB s, the nonconform ity w as nonsubstantial and therefore


does not affect the responsiveness of its bids. H A R  §3-122-223 provides in relevant part:


(c) 

If a contractor fails to accom pany its offer w ith the bid


security w hen required, the offer shall then be deem ed


nonresponsive in accordance w ith the definition of


"responsive bidder or offeror" in section 3-120-2, except as


provided by subsection (d).


(d) If an offer does not com ply w ith the security


requirem ents of this subchapter, the offer shall be rejected


as nonresponsive, unless the failure to com ply is


4  Petitioner characterizes this interpretation as absurd, arguing that the legislature could not have intended that bid security


be provided in an am ount equal to a m inim um  of 5%  of the unit price quoted by bidders in their bids. This argum ent,


how ever, m isses the m ark. N otw ithstanding the underlying intent of FIR S §103D -323(b), the am biguity in Petitioner's


bonds nevertheless provides a reluctant surety w ith an opportunity to avoid its obligations under the bonds by claim ing that


those obligations are lim ited to 5%  of the quoted unit prices. O n the contrary, it w ould be absurd to com pel R espondent to


accept such bonds.
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determ ined by the chief procurem ent officer, the head of a


purchasing agency, or a designee of either officer, to be


nonsubstantial w here:


(1) O nly one offer is received, and there is not sufficient


tim e to resolicit the contract;


(2) 

The am ount of the bid security subm itted, though less


than the am ount required by the solicitation, is equal to or


greater than the difference in the price stated in the next


higher acceptable offer plus an am ount to cover reasonable


adm inistrative costs and expenses, including the cost of


rebidding the project, resulting from  the failure of the


bonded bidder to enter into a contract for the w ork bid; or


(3) 

The bid security becom es inadequate as a result of the


correction of a m istake in the offer or offer m odification in


accordance w ith section 3-122-31, if the offeror increases


the am ount of security to required lim its w ithin the tim e


established by the procurem ent officer.


A ccording to the foregoing rule, R espondent w as required to reject


Petitioner's bids as nonresponsive unless the noncom pliance w as a nonsubstantial one as


defined in H A R  §§3-122-223(d)(1), (2) or (3). N one of those definitions, how ever, are


applicable here.


Instead, Petitioner contends that its nonconform ity w as nonsubstantial because


its bids, as w ritten, "provide far greater security to the State than the $25,000 fixed bonds


described in the bid docum ents. A ccording to Petitioner, the m inim um  cost for the guardrail


and fencing projects on O ahu w ithin the past tw o years have am ounted to $1,070,580.46


(10/1/08-9/30/09) and $691,230.18 (10/1/09-9/30/10), respectively, and therefore the bond


surety w ould have been required to pay at least $53,529.02 and $34,561.51 for those projects.


Follow ing this reasoning, Petitioner argues that the only w ay that its bonds w ould provide


less security than the required $6,250.00 for each of the four areas, is if the costs for the


G uardrail and Fencing Projects am ount to less than $500,000.00. The argum ent, how ever, is


not only speculative, but m ore im portantly, erroneously assum es that the "B id A m ount"


necessarily and unam biguously refers to the total cost of the contracts.
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Petitioner also claim s that its noncom pliance is a m inor or an obvious m istake


that R espondent should w aive or Petitioner should be allow ed to correct pursuant to H A R  §3-

122-31. In that regard, H A R  §3-122-31(a) provides that an obvious m istake m ay be


corrected "to the extent it is not contrary to the best interest of the purchasing agency or to the


fair treatm ent of other bidders" w hile H A R  §3-122-31(c) provides that a m istake discovered


after bid opening but prior to aw ard m ay be corrected or w aived if the m istake is a m inor


inform ality.


In determ ining w hether a m istake is an obvious one, both the m istake and the


intended bid m ust be evident on the face of the bid docum ents. W here the intended bid


cannot be determ ined from  the bid docum ents alone, a m istake is not correctable as an


obvious m istake. 

Jas. W . G lover, Ltd. v. Board of W ater Supply, PC H -2001-02 (August 7,


2001). 

H ere, Petitioner's intended bid w ith respect to its bid bonds w as anything but obvious


or apparent. O n the contrary, the bonds offered by Petitioner in the sum  of 5%  of "B id


A m ount" w ere am biguous and, as such, cannot be w aived or corrected as an obvious m istake


or a m inor inform ality. 

See generally, Southern Food G roups, supra (correction of a m istake


that is neither an arithm etical error nor a m inor inform ality m ust be in the best interest of the


procuring agency. H ow ever, questions of the responsiveness of a bid relate to conform ity


w ith the invitation and are generally not curable after bid opening). 

M oreover, R espondent


correctly points out that w aiving the nonconform ity or allow ing Petitioner to correct its bid


bonds under the circum stances presented here w ould be unfair to the other bidders, all of


w hom  had subm itted the required bid security. A s the 

Southern Food court held, a correction


w ould not have been in the best interest of the procuring agency inasm uch as it w ould have


been unfair to the other bidders. The specifications furnished w ere clear and specific, and


they w ere ignored. The protestor cannot realistically be heard to say that it w as relying on the


m inor irregularities clause of H A R  §3-122-31). 

Southern Food G roups, supra. See also,


Jas. W . G lover, Ltd. v. Board of W ater Supply, supra 

(because the discovery of bid m istakes


m ay occur in the period after bid opening w hen bid prices have been exposed and m arket


conditions m ay have changed, the rule also reflects a concern w ith protecting the integrity of
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the com petitive bidding system  by strictly lim iting the ability to m ake bid corrections). These


considerations lead the H earings O fficer to conclude that R espondent's decision not to w aive


the nonconform ity or allow  Petitioner to correct its nonconform ity w as consistent w ith the


applicable law s.


IV . D E C IS IO N 


B ased upon the foregoing findings and conclusions, the H earings O fficer


orders that Petitioner's requests for adm inistrative review  be and are hereby dism issed and


that each party bear its ow n attorney's fees and costs.


D ated at H onolulu, H aw aii: 

JAN 

2 7 2012 


CRA IG  -:-U 1(EH A R A 


A dm inistrative H earings O fficer


D epartm ent of C om m erce


and C onsum er A ffairs


H earings O fficer's Findings of Fact, C onclusions of Law , and D ecision; In Re G P Roadw ay Solutions, Inc., PC H -2011-15


and 2011-16 (C onsolidated).
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