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HEARINGS OFFICER'S FINDINGS OF FACf, 
CONCILSIONS OF L4W AND DECISION GRANTING 

KESPOhDENT'SMO'I'lON FOR SL!I\.IMAKY J L U G M T X  

I IKI'RODIJCI ION 

On October 29, 2004, Occanic Companies, Inc. ("Petitioner") filed its request for 

adniinistrative hearing to contest the Dqartment of Budget and Fiscal Services, City and Co~inty 

of Ilonolulu's ("Rcspondent") decision to deny Petitioner's protest. The matter was set for 

hearing and tlie Notice of llcaring and Preheating Conference was duly scrvrd on the pal.ties. 

At tlie pre-hearing conference held on November 8, 2004, the parties agreed that they 

\\.odd lilc cross motions for summary judgmcnt on or bcfore December 10, 2004, and that oral 

arguments on the motions would he heard on Decenihcr 17, 2004. The parties also agreed that 

the hearing \vould conT:cne on S o ~ e m b c r  18, 2004 for the sole purposc of taking care of matters 

relating to the subpoena dnces tecum issued to Otis on Xovember 8, 2004. 

On Novembcr 18: 2004. the hearins \ u s  convened by thc undersigned Hearings Ofiiccr. 

Petitioner was representcd by Jessica M. Horiuchi. Esq. and Respondent was representcd by 



Gordon D. Nelson, Esq. Keith Muraoka, Senior New Equipment Manager for Otis appeared on 

behalf of Otis, and pursuant to the subpoena duces tecum, produced a facsimile of a cost cstimatc 

which was given to the parties. 

On December 10, 2004, Petitioner and Respondent filed their Motions for Surnn~ary 

Judgment. On December 15, 2004 the parties tiled their memoranda in  opposition to h e  

respective motions. A hearing on the motions was held on December 17, 2004. Tim Sinn \\as 

present on behalf of Petitioner and Petitioner \\.as represented by Terry E. 'l'hon~ason, Esq. and 

Jessica M. Horiuchi, Esq, Respondent was represented by Amy R. Kondo, Esq. and Gordon D. 

Nelson, Esq. At the request of the Hearings Oflicer, thc partics agreed to subn~it this inatler fol- 

final disposition based upon the matters presented in their respective motions if the Hearings 

Officer finds that there are material issues of fact \vhicll \wuld preclude granting eithel- pr ty 's  

Motion for Summary Judgment. 

Having reviewed and considered the evidence and arguments presented, together with the 

entire record of this proceeding, the Hearings Officer hereby renders the following findings of 

fact, conclusions of law and decision granting Respondent's Motion for Summaly Judgment. 

I1 FINDINGS OF FACT 

1 On August 2, 2004, Respondent ~ssued a Notlce to Contractors, sol~c~ttng b ~ d  

proposals to construct the Mililani Cornmunity Transit Center, (the "Project") Job No. UTS- 

2003-'LC-03 (the "LFB"). Bid opcning was to take place on August 19, 2004 at 2:00 p.m, 

2. Rid opening took place as scheduled and T. lida Contracting, Ltd. ("Iida") was 

the lowest bidder at $4. 19S1000.00 and Petitioner was the second lowest bidder at $4,206,286.00. 

7 . . Iidi does not liave a C-16 elevator contractor's license, but Iida's bid did not list a 

C-16 elevator subcontractor for the elevator work that was required to be performed 

1 By a letter datcd :2ugust 23, 2004, Petltloner filed a protest, stat~ng that 11da's bld 

was non-responsive because i t  failed to list a specialty subcontractor for the elevator work. 

5 .  Iida responded to the concerns raised by Petitioner's protest in a letter dated 

Scptembcr 2, 2004 to Respondent. This letter states in part: 

If awarded the contract, wc intend to purchase an elevator as a 
purchase order for materials and to subcontract the installation work 
on site to Otis Elevator Company (License XC-1406); 793 S. Hotel 
Street, Honolulu, HI 96813 for $19,007.00. It is our understanding 
that the State of Hawaii and the City & County of Honolulu allow 
addition of subcontractors to the contract so long as the subcontract 
amount is of a minor amount compared to the total contract. 



With that letter, Iida also submitted a copy o f a  Labor Only Proposal from Otis, which was faxed 

to lida on August 19, 2004 at 10:43 a.m. The cost of the elevator or the cost to ship the elevator 

to Hawaii was not included in Otis' proposal to lida. A copy of this proposal is attached hereto 

and incorporated herein by reference as Appendix "A". 

6. By a letter dated October 19, 2004 and postmarked October 26, 2004, 

Respondent denied Petitioner's protest. Respondent infomicd Petitionel- that pursuant to Hawaii 

Revised Statutes ("FIRS") $ 10311-302; Respondent intended to waive Iida's failure to list a C-16 

elevator subcontractor "on the basis that the value. of the work is less than one percent (1%) of 

the proposed contract amount. We have determined that the waivcr is in the best interest of the 

City and is permittedj.]" 

7. On October- 29, 2003, Petitioner filed a request for hearing ~bith the Office of 

Administrative llearings, Department of Commerce and Consunier Afrairs. Pctitioncr argued 

that FIRS S I(13D-302 required that Respondent include the cost of labor and materials who, 

determining the "value of the work" and that if this is done, the value of the work would exceed 

one percent, and Iida's bid would be rejected as non-responsive. 

8. Iida also received a Bid for Complete Elevator Material Only from Otis on 

August 19, 2001 at S:26 a.m. The cost of the elevator was S21,202.00. The quoted price 

excludes all freight cost for shipping and trucking the elevator from the factory. This bid statcs 

in part: 

The shipping shall be paid directly Soim (sic) the general contractor to 
the shipping company of their choice. They will have to make all 
necessary anangemcnts to get the equipment either delivered to the 
selected shipping company or have that company pick up the 
equipment from the Otis factory. 

This is Otis' standard com~nercial arrangement for purchases of elevator equipment. A copy of 

this bid is attached hereto and incorporated herein by reference as Appendix "B". 

9. The estimated cost of shipping the elevator to Hawaii is $4,000.00. 

10. The IFB required contractors to pay all employees the mininium basic wage rate 

in conlhsmance with applicable federal and state laws. 

11. The labor only proposal lida received from Otis statcs in part: "Our bid does not 

meet IIUD prevailing wage rates or Da\:is Bacon rates." According to Keith Muraoka of O t ~ s ,  

this statement was included in error, as it was developed for inclusion in bids at a time when Otis 

did not have an approved apprenticeship program that pemlittcd it to utilize apprentice helpers 



paid at less than journeymen hourly rates. However, at the time the proposal was submitted to 

Iida, there was an approved apprenticeship program in place that permitted Otis, in compliance 

with the Davis-Bacon Act, to use apprentice helpers paid at less than journeymen hourly rates. 

12. Otis will use one journeyman mechanic and one apprentice helper on the Project: 

and they will be paid no less than the rates required under the. Davis-Bacon Act. 

13. Respondent attached n copy of Appendix "A" to its response to Petitioner's 

request for hearing ("Response"), which was filcd on November 5 _  2001. Althougl~ I'etitioner 

had received the Response at the time of the pre-hcaring conference on Xovembcr 8, 2004, thc 

issue of labor standards compliance was not raised at the pre-hearing conference, and was first 

raised in Petitioner's Motion for Summary Judgment, filed on December 10,2004. 

111. CONCLUSIONS OF LAW 

A motion for summary disposition may be granted as a matter of law whcre the non- 

moving party cannot establish a material Lbctual controversy when the motion is viewed in the 

light most favorable to lhe non-moving party. Brewer Environmentui Industries v. Coui~g. of' 

Kuuui, PCH 96-9 (November 20, 1996). 

Petitioner's Motton for Summary Judgment is based on the assertion that Iida is not a 

responsive bidder because: (1) it failed to list a joint contractor or subcontractor with a C-16 

elevator contractor's license and that Respondent is not authorized to waive this defect because 

the value of the work to be pcrformed is more than one percent of the total bid amount and (2) 

Otis' cost proposal is contrary to the IFB and the law. Respondent's Motion for Summary 

Judgment is based on its assertion that the requirement that Iida list a C-16 specialty contractor 

can he waived because the value of tlic work to bc perfotmed is less than one percent of the total 

bid amount and acceptance of the bid would be h~ Rcspondent's best interest. Ila\vaii Revised 

Statutes 10311-302(b) px-ovides: 

5 3032)-302 Competitive sealed bidding. 

(b) An invitation for b d s  shall be issued, and shall 
include a purchase description and all contractual terms and conditions 
applicable to the procurement. If the invitation for bids is for construction, i t  
shail specify that all bids include the name of each person or firm to be 
engaged by the bidder as a joint cont~.actor or subcontractor in the 
pcrforn~ance of the contract and the nature and scope of the work to be 
pe~-fbn~ied by each. Construction bids that do not comply with this 
requirement may be accepted if acceptance is in the best interest of the State 



and the value of the work to be performed by the joint contractor or 
subcontractor is equal to or less than one per cent of the total bid amount. 

It is not disputed that Iida was required to list a C-16 elevator contractor but failed to do 

so. It is also not disputed that Iida obtained :I proposal, prior to bid opening, from Otis, a C-16 

elevator contractor, to install the elevator for $19,007.00 (labor only), and that it is less than one 

percent of S4,198,000.00. Petitioner contends, however, that the "value of the w o r k  to he 

performed by Otis is more than onc percent of the total bid amount because Otis' proposal for the 

cost of the elevator ($21,202.00), and thc elevator's estimated shipping costs (S4,000.00) should 

he included in calculating the one percent and that Respondent's limitation of the "value of the 

wor-k" to only labor costs is an artificial parceling, which was done in order to apply the 

cxenlption contained in HRS $ 103D-302(b). 

With respect to the argument that the cost of shipping should be included in the "value of 

the work" to be perfomled by Otis, it is clear that Iida was to pay that cost directly to the shipping 

company of its choice. Accordingly, the Hearings Officer finds that the shipping cost should not 

be included ill the calculation of the one percent, and concludes that the value of the work to be 

performed by Otis (even if the cost of the elevator was included) is less than one percent of the 

total bid amount.' 

\mile tl~ert. is a statutory prohibition against artificial parccling for procurements of less 

than S25,000.00, (See. HRS $ 103D-305) this section is not applicable to the case at bar, and 

HRS 3 103D-302 does not prohibit lida from soliciting separate proposals for labor and 

materials. Petitioner did not citc any legal authority to support its argument that the concept of 

parceling should be extended to competitive sealed bidding procurements or sho\v that lida or 

Respo~~dent artificially divided the labor, materials and shipping in order to take advantage of the 

waiver provision contained in FIRS $ 103D-302. Rased on these considerations, Petitioner's 

argument is rejected. 

Petitioner also argued that Respondent's denial of Petitioner's protest w3s contrary to the 

IFB and the applicable law because the documents Iida provided Respondent aRer Petitioner's 

protest put Respondent on noticc that the labor rates Otis would pay its workers were in violation 

of the IFR. and that this precluded llespontlerit from waiving defects in Iida's hid. Respondent 

' One percent of thc total bid arnoont i s  S41,980.00. The cost o f  labor and materials (the elevator) is 
540.209.00. 



argued that Petitioner's attempt to raise this issue is invalid because Petitioner did not file a 

protest on this issue.* 

IIawaii Revised Statutes $ 103D-701 rcquircd Petitioner to submit a written protest to the 

chief procurement officer or a designee, within five working days after Petitioner knew or should 

have known of the facts giving rise to the protest, and HRS 5 1031)-709 provides that parties 

aggriwed by a detemlination of the chief pl-ocurement officer pursuant to llRS 3 103D-701 may 

request an administrative hearing to review that determination. Hccausc Petitioner did not file a 

protest on the issue of Otis' labor costs on or before November 15, 2004, five lvorking days after 

thc pre-hearing conference on Kovember 8,2004,' the Hearings Officer concludes that Petitioner 

is precluded from raising the issue of Otis' labor costs in this proceeding. 

Petitioner did not dispute that the acceptance of Iida's bid, if in compliance with IIRS S: 
103D-302, would be in Respondent's best interest. 

IV. DEClSIOS 

Based on the hrcgoing Findings of Facl and Conclusions of Law, the flearings Officer 

denies Petitioner's Motion for Summary Judgment and grants Respondent's Motion for 

Summary Judgment. Accordinfly, Respondent's denial of Petitioner's protest is aftiiincd. 
DEc 2 3 i;j( 

E D :  f-lonolulu, Hawaii. _ .. . 

Department of Commerce 
and Consumer Affairs 

' Petitioner's argument that this is nor a "protestable issue" is rejected. 
Although the Response was fiicd on Xovember 5 ,  2004, it is unclear from the ceititicate of service whether the 

docunlent was hand-delivered or rriailed to Petitioner. Ilowever, it was established at the pre-hearing 
conference that Petitioncr had received the Response. 
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I OCT 16 2004 3:14PM T.IIDR 
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APPENDLX "B" 
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