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OFFICE OF ADMINISTRATIVE HEARINGS
DEPARTMENT OF COMMERCE AND CONSUMER AFFAIRS
STATE OF HAWAI‘I

In the Matter of the Protest of
CARL CORPORATION
Protestor,

VS.

STATE OF HAWAI‘l DEPARTMENT
OF EDUCATION, HAWAI‘I STATE
LIBRARY SYSTEM,

Respondent.
and

DYNIX, INC., dba Ameritech Library
Services,

Intervenor.
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PCH-96-4

ORDER AWARDING PROTESTOR ITS
COSTS OF PREPARING ITS PROPOSAL,
AND AWARDING PROTESTOR ITS
REASONABLE ATTORNEY'’S FEES AND
COSTS IN PROSECUTING ITS PROTEST
AND APPEAL

ORDER AWARDING PROTESTOR ITS COSTS
OF PREPARING ITS PROPOSAL, AND AWARDING
PROTESTOR ITS REASONABLE ATTORNEY'S FEES
AND COSTS IN PROSECUTING ITS PROTEST AND APPEAL

I. CHRONOLOGY
On February 5, 1999, Protestor CARL Corporation (“Protestor”) by and throughv its
attorneys Jeffrey S. Harris and Matt A. Tsukazaki, filed its Application in Support of the

Reasonableness of its Attorneys’ Fees and Costs. The Protestor’s Application was set for

hearing, and the matter came on for hearing on Monday, March 1, 1999, at 9:00 a.m., before
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the undersigned Hearings Officer. Jeffrey S. Harris, Esq., and Matt A. Tsukazaki, Esq.,
appeared on behalf of Protestor. Deputy Attorney General James J.S. Chang, Esq., appeared
on behalf of Respondent State of Hawai‘i, Department of Education, Hawai‘i State Library
System (“Respondent”). Lawrence M. Reifurth, Esq., appeared on behalf of Intervenor
Dynix, Inc., dba Ameritech Library Services (“Intervenor™).

The parties were given leave to submit additional briefing on the issue of whether
interest on the attorney’s fees and costs should be awarded.

After considering the matters presented by the parties, the Hearings Officer
determined that the Protestor was entitled to an award of reasonable attorney’s fees and costs.
Additionally, the Hearings Officer was initially inclined to award Protestor interest on its
attorney’s fees and costs, and requested the Protestor to prepare the appropriate order for the
Hearings Officer’s review and adoption.

Accordingly, the Hearings Officer finds and concludes that the Protestor is entitled to
attorney’s fees and costs, as requested. However, after reevaluating and reexamining the
presentations and submittals of the parties, and after conducting additional research, the
Hearings Officer concludes that the Protestor is not entitled to an award of interest on the

award of attorney’s fees and costs.

II. DISCUSSION

A. Proposal Costs and Attorney’s Fees and Costs

The Hawai‘i Supreme Court in Carl Corporation v. State of Hawai‘i, Department of
Education, 85 Haw. 431, 946 P.2d 1 (1997), remanded the present matter back to the

Hearings Officer and instructed:

We remand to the Hearings Officer for necessary further
hearings, followed by entry of an order (1) awarding CARL its
costs of preparing its proposal in response to RFP 96-4, and its
reasonable attorney’s fees in prosecuting its protest and appeal . .

As to the awarding of Protestor’s costs of preparing its proposal in response to RFP
96-4, and awarding Protestor’s reasonable attorney’s fees and cost, the Hearings Officer

makes the following determinations based upon the submittals of the parties:



)] the costs of preparing Protestor’s proposal in RFP 96-4 was $30,000;

) the standard hourly rates charged by the members of law firm of
Torkildson, Katz that provided services in the present case, are
reasonable, similar and comparable to the standard hourly rates
commonly charged in Honolulu, Hawaii by other law firms for
attorneys and legal assistants with similar skills, abilities, and
experience;

(3) the total number of hours for the legal work performed by the attorneys
for Protestor are not unreasonable given the totality of the
circumstances of this matter;

4) the total attorney’s fees and costs incurred by the Protestor are not
unreasonable, in light of the complexity of the issues, the duration of
the protest and appellate proceedings, and the costs associated with
prosecuting Protestor’s protest and appeal; and

&) the Protestor did not seek attorney’s fees and costs from Intervenor.

B. Interest on Attorney’s Fees and Costs

As to whether Protestor is entitled to interest on the award of attorney’s fees and
costs, the Hawai‘i Supreme Court’s decision in Carl, supra, contains no instructions,
discussion, or references as to the addition of interest to the award of attorney’s fees and
costs.

A review of Bolander & Sons v. City of Minneapolis, 438 N.W.2d 735 (Minn. Ct.
App. 1989), affirmed, 451 N. W. 2d 204 (Minn. 1990)', also revealed no instructions,
discussion, or references to adding interest onto the award of attorney’s fees and costs.

An examination of Telephone Associates v. St. Louis County Bd., 364 N.W. 2d 378
(Minn. 1985), which was cited by the court in Bolander & Sons v. City of Minneapolis,
supra, reflects that the Minnesota Supreme Court did not address the addition of interest to
an award of attorney’s fees and costs.

After additional extended efforts to locate persuasive legal authorities from any other
jurisdictions regarding the awarding of interest on attorney’s fees and costs for procurement

cases, the Hearings Officer was unable to find support for such a practice.

' Bolander & Sons v. City of Minneapolis. supra, was cited by the Hawai‘i Supreme Court
in Carl. supra, in support of the Court’s decision to award attorney’s fees and costs in cases
involving certain kinds of violations of the Hawai‘i procurement code.
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Accordingly, while the Hearings Officer is mandated by the Hawai‘i Supreme Court’s

decision in Carl, supra, to award the Protestor its reasonable “attorney’s fees and costs, the

Hearings Officer must conclude that the awarding of interest, in addition to the awarding of

attorney’s fees and costs, was not contemplated by the Hawai‘i Supreme Court.

. III. ORDER

IT IS HEREBY ORDERED that pursuant to the Hawai‘i Supreme Court’s decision

in Carl, supra, and based upon the entire record of these proceedings, Protestor is awarded its

costs of preparing Protestor’s proposal, and awarded attorney’s fees and costs against

Respondent, without the addition of interest, as follows:

a)
b)

<)

d)

The costs of preparing Protestor’s proposal in the amount of $30,000;

Attorney’s fees in the amount of $461,166.58 (including tax) incurred in the
protest hearings of RFP 96-004;

Attorney’s fees in the amount of $74,834.42 (including tax) incurred in the
appeal of the August 15, 1996 Findings of Fact, Conclusions of Law, and
Final Order;

Hearing costs in the amount of $61,760.81 for the protests of RFP 96-004 and
the appeal; and

Attorney’s fees in the amount of $26,647.48 (including tax) for preparation
and hearing on Protestor’s Application in Support of the Reasonableness of its
Attorneys’ Fees and Costs.

DATED: Honolulu, Hawai‘i,__June 24, 1999

e K S

RODNEY A. MAILE

Senior Hearings Officer

Department of Commerce
and Consumer Affairs
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MOON, C.J., KLEIN, LEVINSON NAKAYAMA AND RAMIL JJ.

OPINION OF THE COURT BY MOON, C.J.

IS . o

CARL enrporatxon (CARL), the unsuq;essth'competltor'

"'"m

n

for the “contract to provmde autamatlon and other-servxces to—the

' Hawai'i State Public lerary System (HSPLS or the lera:y).l,;

appeals from the dec15101 of the Department .of Ccmmerce ‘and

. Consumer Affairs. (DCCA) Hearings Offlcer The Hearings Offlcer

' esseritially rejectea-CARL's contention that;Intéfvénor”DQnixj

Inc., dba Ameritech Library~Services'(Ameritech..byhix,-or ALS),

- who was awarded the contract, was afforded an .unfair advantage in

responding to ‘the Library's request for ptoﬁosais,”but concluded



that the process by which the proposals were evaluated was ‘in
violation of'the.State_grocurement Code, -Hawai'i Revised Statutes
(HRS) Chapter 103D (1995¥-(the procurement code or the Code). 1In
his *“Findings of facthutonclnsions-of.Law and Final Order,.* filed
on August 15, 1996'(%65‘ conr and Order), the Hearlngs Oﬂfxcer
remanded the matter back to ‘the lerary to reevaluate the-
competing progosals,"after which- [the. lerary] shall rat;fy and

affirm the contract;_o:n:ermlnate the contract as provzded for in

HRS § (5] 103D-‘707(1)(AJ....an.d 18} . " CaRL. t:unely -appealed.._ -

For the reasons stated below, we vacate the Hearlncs

Ny
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Officer's Order remandan to the lerary for (1) a reevalna;ao ;:ag;

.,.(-_u- ~

——

of the proposals and (fTrngEtermanatlon whether to ratlfy or
terminate the dlsputed contract " We hold that pursuant to HRS
§ 103D-701(g) and because the evaluation of the proposals was—in
violation of the procurement code, CARL is entitled to its’costs
in preparing its proposal. We further hold that, where CARL was
deprived of any meanlngful IElIEf under the code by the awa:d of
the contract to Amerltech Ln had_ia;:h violation of the code(
CARL is entztled to recover its attorneys' _fees incurred 1n"hf?ztf"
' successfully challenglng the award of the contract before the
Hearings Off;cgr and on appeal. _' ' ] .

Accordlngly, we remand to the Hearlngs Officer fdr
entry of an order: Ll) awardlng CARL its costs for preparataon of
its proposal and itsdreasonable attorneysg fees in prosecut;hga.n_



its protest and appeal; and (2) ratifying or terminating the

contract as provided for in“FRS_s 103D-707. | o 1:. .
"I7 "BACKGEOUND
CARL and Amerztech submztted the -only" twd“responses to
the Library’ s November 13 1995 Bequest For Proposals No.
RFP-96~ 004 0 (RFP 96 4i for a.new computer eutomatzon ‘System.
Amerltech was chosen to provzde the. .System. after a one-day .Y
evaluatlon of the two volumlnous ‘and’ hlghly technzcal proposals.

The L:.brary not;.fled cmz:. by--ierter -uated December "19,7°1995,

e e C it s

postmarked December 27 1995 and recezved January 2 19.9.6;,_4, that.

another vendor s proposal was - selected . __ ,;’_;‘_ "f:',_’___ S

--------

By 1etter dated Janua.ry 3. ..J.396 and cop:.ed to..State

i PG rova LeAL -~V

Lzbrarzan Bartholemew Rane, 'CARL 1odggg‘ its formal protest wzth
Lloyd Unebasami, Administrator of the State Procurement Office,
pursuant to HRS § 103D-701, which provides:.

(a) Any actual or prospective bidder, offeror. or contractor who is
aggrieved in connection with the solicitation or award of aconract may - =~
protest to the chief procurement officer or the head of a purchasing agency.
The protest shall be submitted in writing within five working days after the
: aggnevedperson knows or. should have known of the facts gnvmg rise__
thereto. .. . '
" (b) The chief procurcncnt officer. thc hcad of a purchasmg agency. Or a
~ designee of either officer, prior to the commencement of an action in court
.conceming the controversy, may settle and resolve a protest of an ..
‘aggrieved bidder, offeror, or contractor, actual or prospective, concerning
the solicitation or award of a contract. This authority shall be-exercisedin
accordance with rules adopted by the policy office. - '
(c) If the protest is-not resaived by mutual agreement, the chief
procurement officer, the head of a purchasing agency, or designee of enther
- officer shall promptly issue a decision-in writing. The decisionsshall:
(1) Statwe the reasons for the action taken: and - I
(2)  Inform the protestor of the protestor’s right to review as-
ided in thi




(d) A copy of the decision under subsection (c) shall be mailed or
otherwise furnished xmmedxately to the protestor and any other pany
inervening. .

(e) A decision under subsectian (C) shall be final and concluswe. unless
fraudulent, or any person adversely affected by the decision commences an
administrative proceeding under section 103D-709.

(f) Intheeventof a umely procst under subsection (a) .nn.tmh::.amnn

»

pmcmnnm_qfﬁm aﬁer consultanon wnh the head of thc using agency,

or the head of the purchasmg agency, mmmqmmmn ‘
gl ial i f the S MG : | .

(g) In addition to any other relief, whenaprotesussusmnedandme

protesting bidder or offeror should have been awardey the contract under -

the solicitation but is not, then the prowesting bidder or offeror shalibe .

entitled to the reasonable costs incurred in connection with the sbhmtanon. o

including bid prcparannn costs other than amomefs fws. -

\-i

(Emphases added.) The essence ‘of CARL. S'Proﬁest “s t:hat 't;hn.s

- ..
BT S N -—

was not ‘arr open procurement and thst .anothez_mdo: was ‘.{.-‘.;_.-5-'

.' ‘-{.

' 'predetermzned from the outset. " <In support of.:.ts_ content;on.

CARL stated the following: (1) the evaluation: was.inadeguate;
(2) CARL was not given an opportunity to -demonstrate its system;
and (3) the implementation schedule proposed in the RFP was

unrealistic and could only be achieved by a vendor who had

" .recelved 1nformat1on not contalned m the RF'Er ~.. , ,

Although as discussed J.nim CARI..mstakenly
1dent1f1ed Unebasam as the 'chlef procurement offlcer" wzth
authorlty to resolve protests pursuant to HRS § 103D 701 !

'_Unebasaml did nothlng to correct CARL'S error. He referred '

" CARL's protest to Kane and requested that’ Kane"draft a- response

[

' HRS § 103D-203 spocitios that the chiet. procuri;dont otticer for the
Department of Education, to which the Library- is adminiscryatively attached, is
the superintendent of education. See section II.B.2., infra,



for my signature by Janauary iO, 1996.* Unebasami also informéd
Kane that, pursuant to- Hawa1 1 Admlnlstratlve Rulas (HAB)'

§ 3-126-5, “your agency shall not award the contract until the
protest has been settleé, unless I make a written determination
after consulting with you, tnat.the award is necessary to proeect
substantial interests of the state.ﬂ_

Kane, however, responded- directly to CAﬁL by letter .
dated January 9, 1996, denylng'the protest. Kane denied-the-
protest on the: grounds—that (Iksthe'protest;was~untimely-
(2) *the 1ndependent evaluat:on-commlttee conducted a.full and

e \

complete revzew of the-twq_g;oposais" A3) a demonstratlon was

not necessary and was not requlred.hy law..and (4). the—

'_zmplementatzon sthedule outl:nedllu'the RFP-:uas.antessentaaL .
specification that was an integral part of the RFP.®" Kane denied
that the Library provided any vendor with information that was
not in the RFP or: that-any vendor was authorized by-the-Library
to'initiate any’ act regardingithe implementation Of.the system
prior to the award.. Kane s letter‘dld.not inform CARL-of its
right to a rev;ew of the'denxaa of lts praotest as. required by HRS
5 103p-701(c) @y, i e .

CARL- recezved Kane's letter denying- its protest on

January 12, 1996 On - January 22, CARL wrote to. Unebasaml.

seeking *a detalled explanatlon of whlch aspects of the.

evaluatlon criteria favored the other party and why.*®- Unebasami . :'

responded to CARL s letter on January 26 statlng that CARL's



letter would be diSCussed.with Kane "in order to prepare a
response to you at the:ear;iest possible date.* 1In the meantime,
however, Kane executed the contract with Ameritech on qanuary 25,
1996. B i

By memorandum dated January 30, Unebasami referred
CARL's.Jandary—ZZ letter,to Kane and lnformed Kane that his
_preyiqps.responsé to CAki' denying its protest as untimely, was
improper. Unebasami requested that Kane prepare a response to
CARL'Ss letter'and subm:t a draft to the. State: Procurement Offlce.
before flnallzlng and sendxng it to CARL' s attorneys.. CARL'was :it:'f'
-to-be—adv:sed 1n the response that the contract had already been ‘i;;“J

T ~—1. 'wn-.-w—.»:---

‘signed’ wlth Amerltech and that the entire contract fite was’ open

for public 1nspect1on-pnrsuant to HAR.£_1-122 58.° 4:.;:"':135'

! HAR § 3—122-58,'which became effective December 15, 1995, provides
that: . . .

{a) After the contract is signed by all parties, the
proposal, except those portions for which an offeror has -
made a written request for confidantiality, shall be open to
public inspection..
{b) The contract file, including but not limited to the o
following, . shall be opened for public inspection: S
- (1) The -register of proposals prepared pursuant to’
. . "sectiqn 3-122-52; '
12 o lilt1ng ot all vendors tb wham copies -of the .
taquast for preposals were: distrxhutedu . .

(3)"‘Nano of successful ottorpr and dollar’ amouht of .
=0 ofter;: ’
(4):”;Tha basis on which the award was made;-

- 7.7+ (S), "A copy of the request for proposals;
o . (&) A copy of the successful offeror's proposals
-{7) A copy of the-unsuccessful offeror's proposal.. .

(c) If a person requests d;lclclura of data, for which an N
offeror has made & written request “tor confidentiality, the -

head of the purchasing .agency or a designee shall consult ..

with the attorney general or corporation counsel and make a -
-written determination in accordanceé with chapter 92F, HRS.

(d) When a purchasing agency denies a parson access to a -
state procurement record, the person may appeal the denial

to the office ot information pract1ccs in accordanca with
(continued...)



the DCCa,

protest.
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On January 31, CARL filed a request for hearing with
seeking review of Kane's January 9, 1996'deni;a.l of its

The request_.for ‘hearing was made pursuant to HRS

§ 103D-709, which provides:

(a) The several hearings officcrs appointed by the director of the

- deparunent of commerce and consumer affairs pursuant to sccuon 26-9(f)

~shall have jurisdiction to review and determine de novo any request from

- any bidder, offeror, conwractor or governmenual body aggrieved' by a-

determination of the chief procurement officer, head of a purchasing -
agency, or a designee of either officer under sections 103D-310, 103D-
701, or 103D-702.

- {b) H:mngxmmmdﬂemmncmyru;mmdcwmnno '\: L

subsection (2) shall comrhence within twenty-one calendar days of recexpt

- of the request.- The hearings officers shall have power. ta.xssue subpocnas,

administer oaths, hear testimony, find facts, make conclusions-of [aws, and: _ ;:- |

msuammmwhmhshaﬂbeﬁndandcomlmw -
. or governmental body agversely affected by ﬂbmonmmcesan A

appeat in the supreme court under section 103D-710.
(c) The party initiating the proceeding shall have the*burden of proaf.
" including the burden of producing evidence as well as the burden of
persuasion. The degree or quantum of proof shall be a preponderance of |
the evidence. All parties to the proceeding shall be afforded an opportunity
to present oral or documentary evidence, conduct cross-examination as -
may be required, and argument on all issues involved. The rules of
evidence shall be strictly adhered to. ]
(d) The hcanngs officers shall ensure that a record of =ach proceeding [is . .
compiled] .. L
(e) No action: shall be taken on a solicitation or an- award of a contract”
while a proceeding is pending, if the procurement ‘was pﬂ:vmusly smyed D
under section 103D-701¢f). --
(f) Hearings officers shall decide whethcr the detcnmnauons of thc chlef
procurement officer or the head of the purehasing agency, or their
respective designees were in accordance with the Constitution, statutes,
regulations, and the terms and conditions of the, sohcxtauou or contract.
(8) The policy office shall adopt such other rules as may be: necessary to
ensure that the proceedings conducted pursuant to this secnon afford all.
pamcsanopponumtytobehcard S T S

(..

.continued)

section 92F-42(12), HRS.



Also on January 31, CARL wrote toO Kane'requesting
°~ -
access, pursuant to HRS ch. 92F and HAR § 3-122-55(b)°, to the. - . ..

Library's records regarding RFP 96-4 and the subsequent award of

the contract

» - Unebasami informed CARL by letter dated February 1 that-

-its request for hearlng was premature because CARL s January Zz )

-letter 1s consldered a request for recon51deratlon[ ) I Also. on
- February l Deputy Attorney General Winfred Pong telephoned

A'CARL s attorney, Jeffrey Harrls; on behalf of the Lrbrary

o

_,Accordlng to Harrls s-February 2 1etter to Pong, confzrmang the.'L;'T;ﬁ

R -

{_telephone conversatlon“,gong,had_rnformed Harrls that 'Lloyd ;?m_;~’

'......_

:;Unebasaml concIuded CARL-COrporatzon s January 2 15996, protest
has not been denled that Mr Unebasaml is makang the dec1s;on.on
CARL's protest, that he has requested [Kane's] response to the ———
allegations, and that he has prevented any contract from being
sent out for signature yet." Pong had also informed Harris *“that
_the Library°$ystemiand imeritech"uere'perforndngnwork related to. ..
‘*‘the request for proposals regardless—qf CARL s protest "'ﬁarris .
1p01nted outrtnat any performance on the contract was in v1olatlon
’sof HRS § 103D 791(f) and requested that Pong 'advxse the lerary fo
System and Amerltech to stop performlng any work related to the'

contract unless and untll the protest rs finally resolved."

Harris sent a copy of the letter to Unebasami.

¥ HAR s 3-122-55(b) was a draft regulatzon For the text of HAR
§ 3-122-58 (19954, which became effective one: month pr:.or to CARL's
information request, see supra note 2. .



On February 6, in a letter to Unebasami, CARL formell?
protested the perfozmance of any work on.the contract by the -
Library and Ameritech, alleging that such performance was in

violetion of HRS § 103D-701(f4. Also on Eebruary 6, Kane

‘requested by memo that Unebasami approve the award.of the

contract to Ameritech. Kane's memq.arguednthat: (1) the current

:vendor, whose contract expired in-June 1995ﬁ»might suddenly cease

serviCe at any time; (2) the new system-would allow redeployment
of fifteen llbrary employees currently lnvolved ln malntalnlng
the old system, (3) without the rmmedlate award;of the.contract,'
the szmultaneously awarded contracts for‘cnllectlons (Bake: &

Teylor)_end on-}lne serials (Informatlon'ACCIIS;Company) wnuld be

-“delayed; (&) free Internet access*woulﬂnQEEdelayed;‘ISLm:ecabllng

the libraries and installation of the frame relay system were
underway and would have to be paid for when complete, regardless
of whether the automation services were available; and (6)-new
administrative rules to provide services ﬁnd user fees. were ...
dependant on the—new automation systenrfcr'lmplementatzcn Kane
urged Unebasaml that, *given this 1nformatlon, we. hope that you

will understand the utmost urgency of awardzng this contract and

give uS'perm1551on to do so." Kane sent Upebe;anu“an addendum to

the February é'memo on February 9, in which he contended that the

fac; that the proposals were scored by an.independent evaluatien-

team was an additional reason *why the substantial interests of

’
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the State will be protected ‘by awarding the contract -to

Ameritech(.]" N :

~-

The Library informed Ameritech by letter dated February

-

8, 1596; that it should immediately cease any action that would'
result in providing goods and services to the.lerary undsr RFP
96-4. On the.same_date, kane sent another leeter tofhmeritech.
This letter was in response. to .Ameritech's fgé the previous day(
which informed Kane: that "March 4 is no longerta realrstiel.
functionality.date Due to the delays. this-iill postponefthe'

functlonallty date tlll [slc] Aprll_lS Notwlthstandlqg the f

- ) e —— .

order to stop work, whlch'was not mentloned xane responded-that

: unacceptable It 1sﬂlmperatlve.ion.Amerxteeh:asuuali as the

HSPLS to meet a Monday, March 4, 1996 functionality deadline.
On February 12, CARL filed an “*Emergency Motion for

Order Stopping Work with Other Vendor On RFP No 96-004-0' with

‘the Hearings Officer.. - CARL alleged that, desplte 1ts February 6

protest and the L1brary s statement that -it requested.Amerltech

by an employee of:- the lerary who fears retallatlon that lerary

‘employees have been 1nstructed to contlnue workzng w:thnthe other

vendor on the RFP[, ]' and that, "(iln a.telephone conversatzon on
the morning of February 12, 1996 Mr. Pong admztted~that some of
these ftasks related to the contract] were occurrlnga;' CABL

apparently withdrew its emergency motion when, also .on_February.

-10-

;-[y]our telefacszmlle of;Febxuary 7 1996 was dzsappoantlng and ~Hfl-?'-

. to cease performing work~on the contract, *CARL has been Lnformed‘



T~ —

12, pPong confirmed his assertion that work had stopped on-all
data conversion from the'old.system to the Dynix system and on
terminating the cabling. The following day, Harris requested
that Pong have the library complydwith CARL'quaaaary 31
information requestf':.ﬁ“. _ | ::
BY memq;aAdum to.Unebasami, dated February. 16; Kade
reiterated his Februa;y-é request that Unebasami approve.the
award of the contract to-Ameritechfaad make the“determination..as
required by: HRS: § maﬂ-anﬂf;)‘ .- *that:ghe: award-of ‘the:confzact -
without delay 1s necessary to prc:ect the substantial 1nte:estsi;;£¥!

Kane

CARL's protest.! Kane ccncluded that *we believe that when" t:he
public welfare-and interests-of the HS5PLS are balanced against

the CARL Corporation, the interests of the HSPLS must prevail,*®

contending that:.

The HSPLS cammot function without the_automation system. Without the
immediate award of the contract, approximately 800,000 library
cardholders would-have no library access or services(,] approximately 5‘!-2
library employees will face layoff and loss of employment, and the State's -
economic and educauon sysu:ms wduld be drastically impacted. e

On’ February 17 CARL filed an addltlonal protest w:Lth

‘Unebasami, alleglng that Amer:.tech s proposal was not respons:.ve

‘ Of course, at the time the memoc was drafted, the merits of CARL's .
protest were still before Kane, whogse decision on the protest, pursuyant to HRS
§ 103D-701, had been pending for a month. Despite the purported urgency in
proceeding with work on the contract, Kane waited another month before denying
the protest, on the same grounds czted both in his initial January 9 den1a1

and in his memo to Unebasami.
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to the RFP because there were material deviations from the RFP
that affected the price, quantity, and quality of the goods and
services offered. CARL_supplemented its protest by letter dated

T~ February 20, enumerating the material‘differences between the

requiremeots of the RFP and the terms of the proposed contract.®

On February322,’Unebasami informed CARL by letter that its

additional protest would delay any response to its January 22
'request for reconsideration and requested further expianation of

the material devratlons between the RFP, CARL s proposal and the

- .
e ‘.-

LN

'g, proposed Amerltech contract enumerated in’ CARL s February 20

letter 'CAgy prov1ded‘the requested 1nformat;on_on“March.l,

- !..
T

R . .
b o~

'lf L dn March 12, Kane denied all’ three of CARL'S protests

Kane denied CARL's January 22 request for reconslderatlon of his .
January 9 denial on essentially the same bases as the original
denial. The February 6 protest of the performance‘ofvwork under
the contract in violation of_HRS §'103D-701tf3 was ‘denied .on the
ground that the lerary did net know, .at the tlme 1t executed thej‘
Amerltech coptract,.that the protest was. not yet resolved becausei
-Unebasaml d1d not forward CARL S 'request for reconszderatlon' to7

Kane untll.EEbruary 1. Further Kane asserted that any work

performed by Amerltech after the contract was executed on January

* CARL had obtained a copy of the contract proposed by Ameritech and
executed by Ameritech on December 28, 1995. CARL's copy did not reflect the
- January 25 execution by Kane, and CARL was apparently unaware that the
contract had, in fact, been executed.
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25' was performed at Americech's own risk and cost aﬂa that work
.- that did involve the expenditure of public funds, i.e.., the’
cabling work ;nd the frame relay system were non-vendor specific
qnd "would be required upon.the;inétaliation-of.ag_aﬁcgmacion
system~by any vendor.* The February 17 protest was denied
*primarily because the protest has failed to cqmpare-Améritech's
-actualfproposal submitted dn.December 13, 1995, with the RFP No.
96-004-~0." L : LS

The fallowing:day, March 13, ﬁﬁEbasami"sentfxane'a"memd_”'

~that stated, without further explanatlon,_that,"[p]ursuant ;o - ’

v - .-.'- -

Sectlon 103D-710(£)- and based upon our- revzew, lt hagﬂbeen

determzned that the-award of the contract to Ama:ztgch.wzthout

delay is necessary to protect the substantial interests of the

* This statement was apparently the first notice to CARL or its
attorneys that the contract with Ameritech had been exccutod.

- Kane did not explain how CARL could hawve-done -8¢, where CARL. did not
have Am.rztoch s proposal due to the Library's failure to réspond to any of
CARL's information requests. . See FOF 248 ("Mr. Kane .did-not produce documents
.and information in response to this [January 31, 1996] .reguest .or as directed
by the State Procurement Office®). and Harris' affidavzt &attesting that hé’

_ received no response te his January 31 and Fcbruary 13 information roquos;g
.until after the protest was denied on March 12; see alsc Library's momarandum“'
in oppositich to CARL's motion in limine, stating-that *a copy of "
[Ameritech's] proposal was provided to Petitioner as _sqgon as a final = -
‘determination was made that [Ameritech] was the successful offeror, that. 1:
‘'was properly awarded the contract, and that its proposal included no .
.confidential information.® (Emphasis added.)

Moreover, Unebasami's February 22 request for information spaczfzcally
‘requested that CARL provide, with respect to each of tho allogod anzerzti o

deviations referred to in its PFebruary 20 letter, - . -—-.. =

the page and xtom number, a quote of che spccxfzc R
language or numbers, and an explanation of thc . L
deviation(s), etc., for: : : .

a. The request for proposal (96-004- O),
b. - -~ CARL-Corporation's offer; and | .
c. Ameritech's contract.

-13-




L

with t:he Office of Adm:.nlstrat:we Hearlngs _pursuant to mss

State." Also on March 13, Unebasami wrote to Harris and

explained that: ' ‘2

As CARL's protest has been determined to be timely, the CPO's function
here is then to determnine whether an award without delay is necessary to
protect the substantial interests of the State. As part of the determination
process, our office reviewed your allegations and all of the information .

_ submitted to date. Our office looked closely at the RFP's requxrcmcnts and
the evaluation process which was undertaken for this contract. We found -
that the evaluation process was not comprom:sed and the determination. of
awardreachedfaxrlyandmaccoxdanccwnhttzRFP L

Accordingly, aftcrcmﬁn consndemnon of the aueganons. the available

materials, and RFP, we have concluded that to authorize the Hawaii State -

Library System to-proceed with its contract with Ameritech i is nccessary o -

protect the snbstannal interests of the State. ~ . - L R

L AT - R

On March 19, 1996 _CARL- flled a REquest fdr Hemngw" LT

[ S

R S PO

§ 103D-709( com_:er__rung Ke.,ne,'s dec151on. ACARL filed an‘addltlonal"

Request for Hearing on March 21, 1996, seeking review of
Unebasami's decision that further action on the contract was
necessary to protect the substantlal interests of the State. The

followlng day, CARL f:.led an "Emergency Motlon for Order Stopplng

erk on RFP No. 96-004-0 - The motlon was heard and orall‘y

'l.- -

denied on April Z, 1996u. FOF zez L&

‘ » ~

Amerltech s mqt::Lon to mt:ervene was f:Lled on Aprrl 9

1996 and granted on’ Aprll 12 The ev1dent1ary hearing before |

Senior Hearlngs Offlcer Rodney A.. Malle commenced on Aprrl 1‘7

1996. " The issues, ‘as’ ftamed in- CARL s preheanng stat:ement,

were: ' s S

.

® The -audiotape of the April 2, 1996 hearing is J.ncludod in 'ther record
but is inaudible and was apparently not transcribed.
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1. Did the Hawaii State Public Library System ("HSPLS") consult'with
Ameritech Library systems ("ALS") about its computer scheme before
requesting a proposal from Carl Corporation ("CARL™) on November 13,
1995, and receiving it on December 13, 19957

2. Did HSPLS provide ALS information about this scheme that it did not
provide to CARL béfore December 19, 1995?

3. Did HSPLS consider ALS's information about the networks and
systems covered by the scheme that it did not request from CARL?

4. Did ALS's proposal about these netwerks and systems comply with the ©=~  —
Request for Proposais given to CARL on November 13. 19957

5. Did HSPLS and ALS sign the contract on January 25, 1996, and
continue to work aftcr CARL submmed its protest on January 2, 1996'7 o

- 6. Wﬁs commmngworkaﬁcharch 13 1996, nec:ssaxytopr@cta RS
._subsnnmlmxetesto_fthe Stat:" s amnpe

g - e e

- R or T SN GE

, ‘Z WMMHSH..vahwd state procurement laws in its award of the - .
automation system qontract to Al:S requiring the rescission of the
~contract? — ) ’

8. Whether CARL is enﬁﬂed t an award of the contract or the mbidding
of the contract, and its costs in preparing its bid proposal and its attomeys’-
fees and costs mcurred in this protest"

The Hearlngs Offlcer 1ssued hls FOF COL, and Order on

August 15, 1996. He made 282 FOF whlch are not dlsputed on

appeal. The FOF, record ~and exhlblts recount the hlstory o_f‘

this procurement and. the relatlonshlp between Amerltech, its

subcontractor Mauz ngh Performance Computlng Center (MHPCC) ,

and the Library, and _1nd1cate the following sequence ot events.’

Sometime in 1994, the.L_ibrary began looking at ma_jor
changes in its operations. It was apparently«experieneing

difficulties with its existing computer system and, as a result '

of budget cuts, was corsidering "outsourcing® computer services.’

-15-



The Library also wanted to provide free Internet access to the

. -publig, and, in November 1994, State Librarian Bersﬂxane had
discussions with MHPCé abeut providing this service as‘well as
shifting the Librery's other computervfunctibns to MHPCC.A To |
achieve these objectives, the Library weuld need td'replace its )
existing network with a frame relay network. Under an .
edueational initiative. plan. announced by GTﬁéHaweiian Tel (GTE),

' GTE offered a $2000 credit to each publlc l1braIY~for

lnstallatlon and monthly service fees on_the‘frame relay ne:work

The credlt was not avallable to vendors.

Correspondence memorlallzlng those d15cu551ons and it

"*1formalzz1ng the" relatlonsth between the Lzbrarg_anﬂ‘MHPCC was ::ﬁfj m
.exchanged ln early 1995,_pre11m1nary to. as nemnzandsm_of o e
Understanding:(MOU) .’ The letters indicate that the Library and
MHPCC contemplated a partnership between MHPCC, GTE, and the
Library with the objectives of: (1) Internet access'for the
lerary through MHPCC and GTE s educatlonal—&nztxatzves. and--=~~,
(;?.nrgra;ron of the lerery~s computer sys;ems tgﬁyHEgC,.
S "Meanwhiie, also in’NOQember i9§4,’ahﬂAm§;§;géh ;
representative attended the Hawai'i Library Assaeieeien
Conference, and, while in Hawai'i, met or. spoke with
‘:<renresentatives 6: bo;h.the Librery and MHPCC.  Brad wWhitfle,.a. .. -
. sales manager for Ameritech,ﬁfollowediub onfﬁhe cenpgctsfnade at =

the conference, and, -in February 1995,~discnssedzgipﬁig}preryt ;,-;

-

* It is not evident from the record whether the 'MOU was executed.
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personnel the possibility of locating an automation system for ’
the Library at MHPCC. Between.January and March 1995, Ameritech
sent the Library several price quotes on a computer automation

center.

In March or April 1995; the Library initiated its }ep

-

englneerlng project and agreed thatc. e_MHPCC representatlve Mary -
ann-aufailan would sit on the‘LIbrary°5'reaenganeenlng

~ committee..-~ In May 1995, MHPCC.xeceived.an.initial contract to
commence pro&iding;lnte:ne: a::esﬁ:to the.Libfary- however;.- in .

June, MHPCC was'nct1f1ed to—pu: the -Internet- access act1v1:y on

»

hold unt;l the re-englneerzng pro:ect was tompleted. ‘ ‘ e dmr e

P
~

.'Durxng the spr1ng and -3ummer of 1995 - Amerltech hanaged‘
to. 1nsert.1tself 1nta.the_tmbrary ~MHPCC relationship.- in June_
1995, Kane attended the American Library .Conference in Chicago;- -
and he and his wife had lunch with Whittle and Ameritech's
president and vice president in one of Ameritech's suites. They
discuesed-the.Library's re-enginwering project, the use and
_ operatlon of automation_ centers,-and'amerltech s-autemation> s,
..centers. On July '3, 1995 'Kane mgt w1th MHPCC representatlves-
regarding the.re-engzneefingAprOJect.,Kene‘1n£0rme§'MHPCC thaﬁ K
" the projece wasthviﬁg along fas;gr-than expected.ane that"he:wa;
_readyeeo-form a.technical~commi;tee to deeign a<ne§"" LT - < a
telecommunications network. - AnothermuaPCC-representative, Buxt.a~

Lum, was!assigned to thig"telecom' committee; Kane also

informed MHPCC that he had found a vendor for the computer
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autemation system, Ameritech, and that Ameritech representatives
would be in Hawai'i to Vvisit Kane later in the month and would
-like to visit MHPCC. ' .. —
During Julyliéss the Library's telecom committee and
:GTE dlscussed the equlpment and configuration of the frame relay
system " On July 26 and 28 lerary representatives met w1th |
MHPCC representatlmes~to d;scuss the re-englneer;ng program
Internetrservxces,uaadrthe autcamation of the llbrary system.

Lum, MHPCC'S" representatrwe cn the.telecam ccmm;tteer left the

meet1ng$ w;th the understandlng, reflected in his notes,,,thar..m‘a -;f;

. L. e .
s B e L

Amerltech would be pez;ormlng'the work to automate the L;braryif'fe 7;
A ;.'_--}\.vfdb‘,g . ,;: (-

..l~.' T om

SQmetlme ln-auly or -August . 1995, Wh:ttle-contacted - m:ﬁgr]

-

‘1

MEPCC ta- determ;ne wh!ther MHECC's" hardware .could 'run Amerltech s
*Dynix* library automatlon'soﬁtware.“.On Msgust 2, Whittle
informed a library representative that the Library's current
computer system was not compatible with, and could not ruﬁ;aﬁ.
the computer system'operated“ﬁy*unpcé“"whfch is‘aEUNIX‘based
system. Whittle alsd*urranged"tu vistUEMHPCC”in'August, and Kane .
asked if he. could co-rnet along._ B ' ' ) |
Durlng the_ixrst ‘week of August 1995‘ there were three
meetings 1nvciv1ng~representat;ves cf the lerary, MHPCC and GTE
to dlSCUSS~the frame relay system which was 1ntended by the - -
Library to be used forjlts entlre aUtcmatlon systemr.lncludlndT'
Internet access,yand»was‘té_terminate at MHPCC. The Library 3

asked for information from GTE on the cost of frame relay.network

.-
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work "in preparation [for] an August 30, 1995 meeting." FOF 62.
GTE understood that the Librery was interested in wérking with
MHPCC and GTE in migrating the’frame relay.

On August 10,v1995. the Library wrote to Ameriteeh,
outlining ' the goals of the re-engineering project.-aIn-that
letter, the Library informed Ame:itech-thapT;Q“waofoonSidering a
move to MHPCC and that it was looking -for productsithatq:unlike .
its-current automation §oftwafe, cbuld zun’ on MHPCC“% hardware
Whlttle and another Amefitech‘r!preSenﬁatrve* Debra~Park, u;szted

Hawa& 1 on. August 28" and 29 le&SW” At-l meat;ngLon Angust 28

e

-~ between the Ameritech and lerary representatlves..xane p:ov;dedk,“V

- 1% s v"..-l-t-..

an update on the re-enb;neeflng procegs*-emph351zea,the S

importance of re-en&Iheerlngf“8%&i$§i?f?§d§?hoth1gg‘yggld be
worse than going through ‘all the effort and not h&vving the-
process come to fruition. During the same meeting, Whittle
offered to prepare a ‘"pre-proposal® .for the Library's . ..-
consideration by;mid-seotember:; Ahothe;,meetlng was held that
afternoon with technlcaI staff of the lerary, who"ﬁfovided
detalls regarding how the oufrent hetwofk was set up, 1nc1ud1ng- o
the current cabllng ‘ R f.-’ o ‘
The follow1ng day‘ Kane. wentewath Whattle and Park to-
MHPCC for a meeting with MHPCC representat;yeei:.fhebbhfbose of
the meeting was to dlscuss MHPCC's pattic1patlon‘tn°the lerary s .
re- englneerlng efforts 1n order. for MHPCE td-prlce rts serv1ces,.f

to the Library and Amerxtech. During the-meetlng, Amerltech
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learried that its bynix software could not run effectively on »
MHPCC's hardware and'that;-if Americecn was to use Mn?cc, ic’
would have to provide the hardware for MﬁPCC's personnel to
manage. Theggroup discussed Kane's January 2, 1996 deaoline for
full functionality. which wa;—designed toocoincide with the "¢
opening:of che"legislative seeoion; Also at'the.August 29
meetingJIWhittle ASked'Lumfto-secure price estimates for the pew -
frame relay system from-GTE. Whlttle ‘testified that, at the”
time, he was unaware of any communicatron*between the Library. and
'GTE regardlng the pr1c1ng and conflguratxon ofmtha*frame relay
system, although Lum waa MHRﬁC s represegtatlve on the lerary e.g?ff}

vy - n-v—r--ou—r\l‘!'n*

comm;ttee that had been ozscusszng :he ma:cer Wlth GTE -

- -
P
-.—1-

During the August 28 and 29 1995 meetlngs between"‘
Ameritech and the Library, they discussed .the Library's budget
and how much it could spend on the automation system. They also
discussed the time line for the installation of the automation
system. - On August 31, 199s%,- because -he had promlsed to call and
let h1m know if Amerltech couldumeet the lerary s deadllnes,r" )
_Whlttle faxed Kane, xndxcatxng thaE-Amerltech could meet a .
January 1nstallatlon deadllne if it began work on the progect
'1mmed1ately In partlcular, Amerltech needed 1nformat1on about
configuration and perxpherals to prepare r;s proposal.

. ‘Also on Au’éﬁét 31, 1995, following the August 29

meet;ng, Margaret Lewis of MHPCC sent a status report Qan the

llbrary project to other staff at MHPCC and 1dent1f1ed 'Amerltek‘,
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“:personnei'bn how to access the Dynix demonStr&=100~Program'and’

[si¢] as *“the vendor who will be_hardware/softﬁare provider for
. this project.=—

In September 1995, GTE met with a library
;epresen;étive, Heide Miller-Pakvasa, and Lufi*cf MHPCC to discuss
'specificsfof,the frame relay system. GTE's account manager,
Phylis Moéihara, took notes of a conversatron between Lum and

&

Pakvasa, reflectlng that. they discussed Dyn&xp Amer;tech -and

- L R S . et

system. ) T )
2 . - _ . _ -
‘Alsdﬁin~5eptember 199%, Whlttle madEva€§£iab é 2 Dynix
:demonstratlon database‘tu Pakvasa and the‘reﬁenginearing'team ~;4_. ;:

=

‘,fover the Internet. Pakvasa ciroculated lniormatlon to llbrary

toured the program herself. Other library staff specifically
asked for access to the program.
| During September 1995, Ameritech exchanged information
with MHPCC”in preparatign for Suhmission of its pre-proposal;
The lerary also provided Amerltech w1th varlous 1nformatlon
necessary for Amerltech S pre-proposal, 1nclud1ng . L '“¥{
(1) informéﬁién about the Library's eqﬁlpment and,capacity-"- - .
requiremenﬁé fbr the aﬁtomaticn.system: (2) the nuﬁber; type,.and.
model numﬁé?.of eéuipment”required by the Libéagy: |
(3) informéiion about the Liprary's Aﬁtomatian ;pven;orx;
(4) local télephone rates; (5) details about perlpheral

—~

equipment; _ (6) ‘on-line equzpment exlstlng at the Library: ..
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necessary for [Ameritech''s] preparation SF its propcsa1-1n=

"Computer Automatlon System for HS[PJLS."._ The pre-proposal-

: 1nv1tatzon for bid,. on the purchase the new computer automatlon'

(7) microcomputer data and-central site equipment; (8) conversion
utilities; (9) inﬁo;matiob on library sites, number of‘computers.
and speeds by which the circuits would be established to each
site; and (10) graphics depictingpthe'various library sites.

connected to the various frame relay ‘breaks, the work station,. '

‘router, a DSU/CSU and terminal server.-j'The inﬁcrmation'v;g'

requested by [Amerztech] and provided by [the Lzbrary] was

response to the R?Ps " fﬁ"i T f"'“'f ”[. .“g'wn

P -

o

- ‘!' m.' . ..
= amw . - o—— ase == *h“ '-'l ™l -~ ..‘

. et
T — A-h.— - . w————, :

”contalned three pOSSlble automatlon system scenarlos and

contained information that Ameritech had obtained from MHPCC
about the frame relay costs. On September 22, 1995, the Library

determined to proceed by request for proposal rather than

o ppememr .
..

R TP = Lt e e

-

" system. ;“"€T~,i' SR 5-““71’"‘51--.v'

..i...i . - ..

Pl

thttle and Park were in. Hawa1 a and met thh ST

representatlves of Lhe blbrary on. September 28 and 29 1995 tc

dlscuss Amerltech s pre-proposal Wh;ttle and Park presented tH’fU"

pre—proposal dlscussed the Dyn;x automatzon center, enswered
quest;ons, and recelved feedback on the pre-proposal in a meetlng'
wrtb Kane and two other Library staff on the mornrng~of September

28.. During the meetjing, the Library staff discusseg‘the

~22-
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S

Library's budget:restriétione and its—budget range.for the’
automation center. The group also discussed the Januarg 2} 1996
deadline, which was of critiCal iﬁportance to Kane. Kane asked
whether it was po351bIe o have’ the system 1nscalled andﬂ

operational by then. Whlttle called Amerltech s headquarters

and, after;sneaklng to several people, conflrmed with Kane that

[}

ameritech could meet . the January 2  deadline.

There was. another meetlng that afternoon, including the
same participants £romrthe-mern:ag'se551om, w1th the- add1r1on of-

Lum and Bufalrnl of MHPCC at whach the dascusslon-cente:ed

~ around Amerltech s relatzonsth warh MHPCC and'the frame relaxﬁ

I"_‘.m.

’.A

system. ' The foltow;ng*ﬂay* tha same.group met again, Jozned.by .:yﬁ.A
Kane's wife, Elaine Mnrphy.«mmhe.pnrpose"of the meetlngfuasfto{;'
discuss the RFP process. Murphy was .present to share her:.
experience with the proposal evaluation process, obtained as a
City employee. Kane asked Whittle and Park for informatian that
would help the-Libraryzpith:theiRFP process,. aAd whittle;provided
the Library a sample REP As.in the meetings the precedingzdafg.
the group dlscussed what the RFP should inclugde. L "“11;;

. On October 2 1995' the Llhrary rssued.RFP-Qﬁ_ﬂﬂlzﬂ_for
'Sealed Proposals and Pr1c1ng for Vendor Operated Automatlon
Center, Integratequabrary Automation System, and Framezaeiay
Telecommunications Network.* (REP'96-1).J“P:ior to the issuance -
of RFP 96-1, Ameri;eth.took steps in preparation for the"f

installation of its automation system for the Library, inciudingz

-23-
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(1) pre ordering equipment that would be required for the
automation system; (2) starting the1process of recovering data
from the Library's existing system; (3) trying to start
converting information iﬁto_Ameritech's.automa;ion systam; and
(4) assembling a team of Ameritech's staff to write the

responsive pnbposal. as wéil as configuration._;bntract, and
. implementaﬁicniﬁeams. =

The deadline for the submission of pznposals wds set in
RFP 96-1 as October 23, 1995, with the con::act :o.be ‘awarded dn

'November 1 1995. and-the new system to be aperat;enal and zn use

,uby January 2, 1996 The abzllty to zmplemgn:.;g;'contracted

serv1ce§ W1thiﬁ szxty days of the award- -of conﬁinct was: ﬁfj.;~j
spec1f1c;kly made a "Vendor: Qualzfzcatzon. .' :f“: o ,_3:'
Before any . respansive proposals were received, Kane
informed the library's transition team that- Ameritech would
complete the network design and cabling specifications.
‘Management action plans fMAP) prepared by Pakvasa on or about
'October 4, 1995 listed as necessary action55 kf) '[f]inalize_
detalls w1th MHPCC" (2) '[p]repare MHPCC fSClllty : and -
‘(3) '[l]oad software & llbrary data on new - eguzpmen; in Utah
[Amerltgch.s.locat;on]i _.Under.the *person requnszble' column
of the MAP‘ferétihg to the frame relay network, “Ameritech® was
ESSigned'respdnsibility forvcomplebing tne:ﬁétwsfkideéign and
cabling specifications, orderiﬂg the equipment for the MHPCC and

library sites, and installing and configuring the network
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equipment. Ameritech was also assigned responsibility for almost
all of the tasks related to *(ajutomation - Internet,® as well as
several tasks related to *"[alutomation - Baker & Taylor.*': .g

Only CARL and Ameritech submitted. prop'psals-in response
to -RFP 96-1.!'" On October 30,. 1995, Kane informed Wh‘:i.ttle'by

'i:elephone ‘that Ameritech.had been awarded t:hecontraé:.t under RFP
96-1. _On November 8, 1995, however.,.f the Libi'ary-"}'mfomed_
.Ameritech and CARL thnL_BEP._EE:l_had.been.m:lzd_:hecanse of the
.fa:.lu:e .r.g..publ.lsh natice af the RFP. Tt - sl |
The L:Lbrar.y .zss:ued RFP-96-004- 0 (RF.E Qﬁ.-il_ ‘cn November

\

r'd
-_.-’-

_ ..3 1995‘ 'I'he schedule o'f events descrlbed in RFP 96> 4 requn..red _,_
;"propcsals to be subm:.tted by,- and opened on, Der:';":iéer l3 199 R
The proposals would .be eraluated on Decemba: iﬁaﬁm&,ﬁ-' -
contract awarded on December 22, 1995, and the new system

operational and in use by February 20, 1996. Other .than changes
in dates and deadlines, ‘the only difference betwesn RFP 96-1 and
. RFP 96-4 was the removai of the requrremem:‘tm the vendor - —— .
provide cabling for the l.i,b_raries.i: RFP 96:-&; Like _R.I.-",?.Qs?l, . L

?

e Bakor and Taylor's coatract to acquire books for tho berary was _
part of Kane's plan to “ocutsource® lzbrary ‘tunctions. S ’ C

i fThe Library's existing servica vendor, Data Researclr Agsocistes . -
(DRA), withdrew as a possible offeror under RFP 96-1 on Octobei 16, 199S,
~ informing Kane in a letter that it would be impossible to establish. an
automation center and be operational by the stated deadlihe and observing that
the deadline and other requirements of RFP 96-1 Lnd;catcd to DRA that tho
Library had already selected a vendor. .

n Notw;thstandznq the requirement in RFP 96~ 1 that thc vcndor provzdo
cabling, it appears that the Library decided to do the rocaplznq itself to
save money. .During discussions. over Ameritech's September Ls‘prc'pTODosal.

the Library and Ameritech discussed the high ¢ost of recabling, and the -
(continued...)
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requested proposals fof“the purchase, installation, and.
maintenance of the autqmation system and included a requirement

that the automation center's operating system *must be an open

»
>

‘system running UNIX("
Again, Ameriieéh‘and CARL suﬁmiteed the only proposals -
in response to RFP 96 4 :Ameritech‘s proposal included the -~
siting of the automatlon ¢enter at MHPCC and utilized MHPCC for
Internet connectlon; .Ameritech K- prnposal prov1ded pricing only
-for the leasing of the autqmatzcn'system. CAEL s proposail "._.; '

prov;ded pr1c1ng for bdbh purchase and leese nf the. system._ The .ﬂ

automatlon system propdse&nby Amerltech runs under ‘a UNIx

- rame

;s L one ‘

Operatlng sys;em, CARL:S: xuns-on_a.Tandem operatlng systeﬁ.and ﬁfl"l

R

supports a POSIX envzznnmsn:‘dwhach_zzsnha 1ndustry standard “UNIX -
implementation. : -

The RFP also required the vendor to provide telephone
lines and firm pricing for telephone chargesﬂ Ameritech's-
proposal ingluded telephnﬁe lines as an option, and its cost
proposal excluded telephnne charges and prov;ded only anﬁestzmate:i:
of the annual frame relay’charges £rom GTE, noting that the = -
estlmated charges dld not.lnclude.the $2, 000 per/llbrary'credlt i.

offered by GrBf.".r' ﬁ?}fl!*?"-“f o

Z(,..continued) .
Library began looking for anothrr tund:.ng source to cover the cost af -
recabling. On October 30, 1995, Kane asked Hawaiian Electric Company for :he
services of a project manager to oversee the cabling work, which wasto be
done by the Library's technicians.
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The RFP req&ired a quote for 550 ports or terminals.
Ameritech's respdnse proyideq;for 524 ports, or 515 terminals.
CARL'S reSponse provided for 550 terminals.. Ameritech's proposal
stated that Ameritech=wae “prepared..to meet the time schedules
outlined.. Specificaliy, [Ameritechl will have a system-
operational and in. use by February 20, 1996 . CARL on the other
hand, noted that '[1]mplementatzon of. the.[telecommunlcatlons]
‘network ‘will need to:hegin immedxately upon coatract signing.
'Typlcally there-areeas &0 daytlead*tzmes for c1rcu1t

,lnstallatlon.f_.CARL s lmplementarzcn schedule :herefere.ﬂf_ fj;_ ;;

‘1dent1fled Aprzl 10 1996 as the date- fer‘the-'rzve' use. of the ' _.;;

2’. R
-

”system and asked the L;brary to- noee~£ha:.rh:s xs.a xe:! -
*‘ s ‘!k.o e alate SR OIS SRR R ea it ';:"' -z

asnzssszxseschéhnlé.eggd anx;dglgxﬁﬁm;;; Eﬁgul;,&grdelays in a
live system date.* (Emphasis’ in" originall)

Members of the Library‘'s re-engineering team created
the Proposal Evaluation wdr;sheets, which were based on the
factors- listed in the RFP. Qut of a maximum of 200 possible
points;"Bu51ness‘Prof11e' was assigned 20 pornts, 'Cost

Proposal' was ass1gned 50 poznts,-'Response to Spec1f1catlons'

was assrgned 50 p01nts,_'Installatlon and Tralnlng was asszgned

-....

eyer. i -—

30 pointsy and 'Aunomatlon Center Servzce and Support' was

assigned 50 points. Each of these headlngs was then broken down
into subcategories, with the relative importance of eachlasslgned
by Library staff. Separate worksheets were prepared for several:-

of the functional specifications and for the cost evaluation. A
- "d .. : N
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member of the Library staff calculated the proposals’ -scores,
‘dbased on’the‘io-point total, for *“Functional Specifications."
The scores in the remaining categories were_calculated
by a team of-three evaluators, who met for the pdrpose=ofi
' enaluating the proposals on December 15, 1995;”fEach?of_the~
fevaluators had’experiencefin library automatlon; tﬁofhere |
’illbrarlans at libraries utzllzlng Ameritech automatlon systems,
one was a librarian at a:library employzng _CARL system . The
_evaluators were not provided._any materials to rev1ew prlor to R

,--.

' December 15, 1995 and were instructed thatqﬁbe ﬁibrary had no
experience with. either vendor, so it had no opnnron as—to whlch
was better. The evaluators were told only to go through the
proposals and use the-RFP to make their recommendatlon. The
evaluators were not instructed that they. could cons:der“only the
RFP and the proposals and could not rely on their outside
experience in evaluating the proposals. Nor were they lnstructed
‘on how to use the scorino'worksheets And‘EhS"éé“"letéd wofisheets
"'far 'Functlonal Speczflcatlons._ Bécadse: tﬁez'wéfe &old‘that
‘they had one day to complete the evaluatloncizhe; dad not read
“_ the entire proposals or check referances. The.enaluators_;n fact
Urelled on their own subjectlve bellefs and the;r knowledge of thee
~different automatlon systems proposed -and. tﬁe companles proposzng
i them, in evaluating which automatlon system’ﬂaﬁ'hetter for the

Library. — il
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One of the evaluators did not complete the cost .
evaluation worksheet because-he had to leave early. ‘After“he
left, the other.two evaluators telephoned Ameritech's office in
Utah and'asked'whether, in view of the difference in the cost’
proposals, there were anyeaddi:ionel_charges not refiecced in-
Amerizech:s totel cost. "They were told that there were no
additional éoste. The two evaluators whe completed the cost - . .
evaluation worksheet did not consider the differinb terms of ‘the
€%o'probceels. Recognzzzng that they‘dld not have~ the‘capablllty

to perform a comparative evaluat;bn of aI1 the-varlous purchase

vt

and lease optlons,Lthey compared CRRL s purchase optlon.wath _};;;;;;3
AmerztechFS‘leasang grﬁposdI"rather than—comparlng CARL-s ‘“f“L;
leasing option’ wlth'Ameritech's“le351ng proposal The-evaluate;s
also failed to take into consideration the five and one-half year
duration of the contract, but compared -the costs only for the
first year of the contract. - ’ Tl
The ch;ee'evaiuators agreed that- the deadline
prescribed in RFP 9674 was unrealistic and:-impdssible for vendors
to meet.. Nqnepieiese{_ét,leéet-eneievalpaeof scored CARL below ';-f.
Ameritech becaqse someeef che icemej;undeerARL'e efoposal, woeld ‘a
become pperaticpai only after the February 20, 1996'deedline32
- In scoring the two- proposals, the evaluation team

awarded a:tbtalﬁef 443.5 pointS’to;Ameritech and 327 points to . -

° CARL. Kane accepted the recommendation of the evaluation team .
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and notified Whittle oﬁ December'181.1995 that . Ameritech had been
awarded the contract under RFP 96-4.

Between December 18, 1995 and January 25, 1996, when
Kane executed the contract, there were further negotiations
between the Library and Ameritech regarding the terms‘of the
contract. -The flnal contract dlffered from the RFP in several
respects. . .For example, the RFP requzred the vendor to provide a'
frame relay system- and telephone lines to the Library. The
»}contract, however. stated that -the. Lzbrnry was.responSLble for

all costs of 1nst:allatz.on and maintenance of ali. -telecommm.ca-

_t:.on l:q_aes and frame relay serv:Lces

) The Hear:.ngs Off:.cer entered the follow:.ng chall.enged =T

‘--' . ¥

COL: S U Ry S SR

13.  Whereas incomplete contract specifications may be fatal to an -
I[nvitation]Fjor]B(id], they are inherent in the nature of an RFP where the
agency is seeking guidance from the bidders as to how the general service
it secks can be provided.

18. ['I'h: I.tbrary s] prcfmme as stated in the RFP for an automnation
system which runs a UNIX operating system is not arbitrary-or
o umcasonable. nor does it amount to an abuse of discretion.

19. [The ﬁbmy s1 pteferencc as stated in the RFP for an automanon .
system which runs a UNIX operating system did not sngmﬁcandy favor

-,[Amenwch] -over [CARL] in-the-evaluatich of the competing proposals

" inasmuch as the Worksheets awarded one. pomt out of 200 for a proposal

offering a UN!Xxystem.

‘-

20.  When Mr. Kane denied [CARL's] protr.st on January 9, 1996, it
was not unreasonable for him to believe that pursuant to section 103D-
: 701(e), lus decxsnon was ﬁnal and concluswe

‘ 21. It was also not unrcasonable for Mr. Kane to belﬁeve that after his
final decision-was issued-on January 9, 1996, and before any administrative

-30-
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proceeding was commenced under HRS § 103D-709, there was no pending
protest under HRS § 103D-701(a) that would reqmre that no action be
taken on the award of the Contract. )

2. The scope of the Hearings Officer’s ability to fashion a remedy in the
instant case is governed by section. 103D-707, concerning rcmcdxcs after an

award.

23. The determinatiop that substantial State interests were invoived

allowed [The Library} and [Ameritech] to proceed under the Contract

despite the pendcncy of [CARL's] protests.

24. [CARL)] did not meet its burden of provmg by a pzeponderancc of

~ evidence that the CPO's decision of March 13; 1996, finding that the award
of the Contract to Intervenor without delay was-necessary mmct the

substantial interests of the State despite {CARL's} protest was in vidlation "

of the lawor violated the Consnmnon.mmm. n:gulanons. or the :erms T

and conditions of the solicitation. e Sooemeespn S S

25.  Should the Hearing Officer find that the solicitation o awit of the - -

Contract was in violation of the.law or that {the Library} violated the
Constitution, statutes, regulations, or the terms and conditions of the
solicitation, in the absence of any evidence or claim that [Ameritech] acted ~
fraudulently or in bad faith in securing the Contract, the remedies available
are limited to ratification or termination of the contract. HRS § 103D-
707(1)(a). e e

26.  Should any remedy be appropriate, in order to determine whether
the remedy should be ratification or &ermination, "the best mteresmof the
State™ imust be'considered. If "the best interests,of the Staterequire ...
ratification, the contract may be rauﬁednommhsuadmg a sohcnannnm o
award of contract in violation of law. - A

27.  ltis beyond the Hearings Ofﬁccrs authonty to- award theConm e
to [CARL]. . T

2. Itis beyon'd the Hearings Officer's authority to determine "best
interests of the State"; consequently, should the solicitation ar award of the -
Contract be determined to be in violation of the law, or should it be C_
determined that [the Library] violated the Constitution, statutes,
regulations, or the terms and conditions of the solicitation, the Hcanngs '
Officer must remand the matter back to the conn'acnng ofﬁce;.for a

determination of "the best mterests of the Sme
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| 31 [CARL] d:d Bot prove by a pnpondennee of the evidence that (the

29.  The law limits the Hearings Officer’s remedy-related authorityto >
"decid[ing] whether the determinations of the chief procurement officer or
the head of the purchiasing agency . . . were in accordance- with the

" Constitution, statutes., rcgulanons and the terms and conditions of the

sohc:tauon.

30.  The rules adopted by the. CPO in accord with the legxslanvc

_ directive prov:dc only that; o -

the chief procurement officer or the head of a purchasing agency
" may ratify or affirm the contract or terminate it in accordance with
- this section. after consuitation with the respective attorney gencral R
o-:oor corporanon counsel as applicable. )

Library] had determined to select {Ameritech's] proposal under RFP 96-4

-atany time prior toTeceiving themdewndentevalmon team’s report of

_Deccmbcr 15, 1995. - ‘ .

“"fight of dfe—pexfonmme and recommendation of the independent -

‘evaluation team, any alleged preference of Mr. Kane for [Amemech] had
any bearing on [the Library's} selecuon_of [Amenwch s] proposal under .
RFP 964. - - .

33. [CARL] did not prove by a preponderance of the evidence that Mr.
Kane "rigged™ RFP 96-4 so as to make [the Library's] selection of
[Ameritechfsl p'oposal more likely.

_(Citations'_',}imittéd ) 'I'he Hear.:.ngs 0£f:|.cer also concluded that

.

34. [CARL] proved bya preponderance o the evideiice thatthe
evaluanonproccssud the concomitant award of the contract to- _
[Ameritech], did notcomply with HRS'$.103D-303(g).{""] -

In his ~.Q:der5;-‘;he Hearings Officer commented that,

-
-

12

HRS § 103D-303(q) provzdes :ha:

..proposal is determined in writing to be ‘the most

Award shall be . mado :o thn rosponsxblo offeror whoso '

advantageous takznq into conszdora:zon price and the '
‘qvaluatioh factofs set forth in the request for. proposals

. No  other factors or criteria shall be used in the.

evaluation. The.contract file shall contain the: baszslon
which the award is made.
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although there were numerous meetings and discussions berween Mr.
Kane, {the Library's] staff, and [Ameritech] representatives, such meetings
and discussions in and of themselves, were not prohibited by HRS Chapter
103D. The real focus in this case is whether the evaluation of the
proposals from {Ameritech] and [CARL] were in accordance with the
procedures outline[d] in RFP-96-4 and the applicable statutes and rules.

The H_earings Officer explained that,

[gliven the-nature and extent of the evidentiary presentations by
=" [Ameritech] and [CARL] regarding the details of their proposals, it would
have been unrealistic and unfair to expect the'evaluators-to understand such
details without being provided additional cxplananons and time.
* Even though the effarts of the independem evaluators and [the
. Library's] staff were undertaken in good faith, as- aresult of the _
compounding of misunderstandings between the evaluators-and {the
- berary s] staff, the entire evaluation process becmm irretrievably flawed. .
"~ . Accordingly, the Hearings Officer conclides that [CARL] provcd
by a preponderance of the evidence that{CARL.s) peoposal submitted in
. response 1o RFP-96-4, did nqzmcexvqmmplcm:xnluanomcompanson
- w;th [Anmtech] as required by HRS §-103D-303(gh-—- - - RIS

- o s Yy 1] O N ITRISE RE R QPO 1 iy ’
Based on lus .FQF. and..COL....the. §garings. Of:hcer ordered

*that the proposals subm:Ltteg _by [Amentech] and [CARL] in

response to RFP-9€6-4 be remanded back to ([the Library] for proper

evaluation, after wl'uch [the Library) shall ratify and af.i:.rm the

. _«-—-—M

contract, or term.mate the contract as px:ovzded foxr.in HRS
.;“..mrtmT;JMﬂgulv 2 ( AR
s 103D 707 (1).(A) and (B) TR e ey -v'r '

On August 19, 1996, CARL tlmely flled an app}lcatlon in

this court for judicial review of the Heanngs Offlcer s decision
pursuant to HRS § 103D-710, which providest: -

“(a) Any person or govemmtal:body»aggrieve&byra ﬁmldeclsnmof a .
hearings officer under section 103D-709 may apply for judicial review of
that decision. The proccedmgs for review shall be instituted in the supreme
court
(b) An application for judicial review shall not operate as a stay of the
decision rendered under section 103D-709.
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(¢) Within twenty calendar days of the filing of an application for judicial
review in the supreme court, the hearings officer shall transmit the record
of the administrative proceedings to the supreme court. o
(d) The review shall be scheduled as expeditiously as practicable. It shall
be conducted on the record of the administrative proceedings. and briefs
and oral argument. No new evidence shall be introduced in the appellate
court, except that the court may, if evidence is offered which is clearly
newly discovered evidence and matcnal to the just decision of the dppeal,
admit the same. :
(¢) Upon review of the record the court: may affirm the decision of the heanngs
officer issued pursuant to section 103D-709 or remand the case with instructions
for further proceedirigs: or it may reverse or modify the decision and order if
substantial rights may have been prejudiced becansc tbe administrative ﬂndmgs,
conclusions, decisions, or orders are: A
t (1) .In-violation of constitutionat or statutory provisions:
.- (2) 'Inexcess of the statutory autharity-or jurisdiction of the "
- chief procurement ¢ officér or licad of the purchasmg agcncr
(3) . Made upon unlawful procedure:” - - O Lt
, (4)  Affected by other error-of law; | " L ]
S () Clearlyerroneommvnewofﬂlemhble.pmbmve.znd
A substantial evidence o the whole'record; or * * I
o (6)  Arbitrary, or capricious, er'characierized by abuse of B
discretion or clearly unwarranted exercise of discretion.

CARL contends that the evidehce broved that Ameritech was

provided an unfair advantage in the bidding process in violation

of the procurement code and requests that: this court

reverse or modify the Final Order (except as 1o o Conclusion of Law No. ™ .
34), and terminate and void the award ofﬂucomcttoDymxunderRFP- o
96-004-0, invalidate the proposal submm:d by Dynix under RFP-96-004-0,
award the contract under RFP-96-004-0 to CARL, award CARL its costs

" in preparing the proposal, and its attorneys' fees and costs mcum:d in the
protest and on this application for judicial review. - T

SIIL mcnssmnr RPERES
The standard by wh:.ch this court——revn.ews the decn.s:.ons...__'__,
of a hearings officer is governed by HRS § 103&-710{e)._wh1ch :|.s‘

virtually identical to HRS §-91-14(g) (1993), and prov:.des that
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" a heanngs offlcer under sact:.on 10313-709' because “the Hemngs

conclusions of law are reviewable under subsections (1), (2), and (4);” *
questions regarding procedural defects under subsection (3): findings of

fact under subsection (5): and {the Hearings Officer's] exercise of
discretion under subsection (6). Accordingly, a reviewing court will

reverse {a Hearings Officer's] finding of fact if it concludes that such . . .
finding is clearly emroneous in view of the reliable, probatve.and = . : .
substantial evidence 'ori.the whole re.cord On the other hand. the [Hcarmgs
Ofﬁccx’s}concluswnsnf Jaw are freely reviewable. :

Ha.r.dm_Akzha BLHawaJ. i 305, 3 o. 933 p.2d 1339, 1344 (1997)

-—— . =

» (gitations om:ted)‘ '... T v‘.-:_ —— T

A. slu:is.di.;:i.nnr.‘-z"- e T .
' 'me-ia.hraryzuqz\me::m contemitha:: this c:aurt lacks

jurlsdlctxon'r,o rmew“tii&‘ﬁearmgs nff:x:cer s decxslon They A' e

u__'. .

-l _‘

Offlcer s decision Was ot £1na.L and' czau. may get the-rel;af it
seeks when the Library reevaluates the proposals on remand. -
They rely on our -interpretations of the term *“final

order” in the context of- HRS Chapter 91: "'Final order' -means an-

..order ending the procesdings, "leaving nothing fugther to be ™~

acccmplished Consequenr.ly, an ‘order ‘is not final if the r:.ght:s : - '. -

-,
g

of a party involved renmn—-nndeterm:.ned or ;f the matter 13

77 Hawafr"f'3°O—§. 3'0"7,—'884‘ P.2d 368, '370. (1994) (quoting G-EEJ-Q,IIJL.
Keala, 60 Haw: 513 520 591 P.2a 621, ‘626 (1979) (citations’

-— e m— ¢ mtn Bl o

“omitted]). ST T T S L - -,f;._

e a Lo R

Unlike -HRS. § §-i-1:4'(‘a). however under- whzch tl'n:s court -

has jurisdiction to review "a final dec:.s:.on and order in a
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contested case,® HRS § 103D-710(a) provides jurisdiction to
review "a final decision of a hearings officer under section
103D-709.* HRS § 103D-712 provides that *"[r]equests for judicial
review under seetion 103D-710 shall be filed in the shpreme court

within ten calendar-days after the issuance of a written decision

by the heerings officer under section 103p-709."

Pursuant to HRS-§ 103D-709, *hearings officers shall
have power to . . . find facts. make ‘conclusions of law, and

issue a wrlt:en deczslon whlch shall be fznal and conclus;ve

,unless a person‘ or governmental "Body. adversely“aﬁfected hy the ) ;
deCleon commences an appeal In—the supreme couz:.under sectlon ;f . j{
103D-710.*. HRS'§ 103D-703(b). The. ‘wrlttea_dec131on that-the SR
'hearlngs offlcer has the power, and is, in fact, requlred+ to,t‘:

make is 'whether the determinations of the chief procurement

officer or the head of the purchasing agency . . . were in
accordance with the Constitution, statutes, regulations, and the

terms and conditions of the solici&atien.or contract.* HRS
: ~ N Coe -

S 103D-709(£), S ey

.

Havzng made the determlnatlon requlred by HRS o T o i
§f103D-709Lf) -< that Kane's denial of CARL s protest and award ‘

- of the contract:to Amerltech were 1n.v1olatlon of .the procurement_

.code -because 'the evaluatlon process and the concomitant award of.

the contract . ....did not comply with HRS'§ 103D-303(g) *.coL 34

L rond

-- and having issued a written decision to that effect, pursuant .
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.nmc.eed:.nns or . . . reverse .or:modi 0 .
*; order[ Sk id. (emphaszs added), HRS: S_lO3D-709 g;ves the Hearlnqg

to HRS'§ 103D-709(b), that written decision.was *final and

cenclusive' unless appealed.

Nothing in the procurement code or its implementing

regulations gives the Hearings Officer authority to remand to the

"Library .for reevaluation of the proposals.'* 'Unlike -HRS ...

§ 103D-710(e), which authorizes this court, on.review, to *affirm

- the decision of the hearings officer issued pursuant to section

103D-709 or

'-',- ety ”

fﬁ“from any .iﬁ*;-offeror--'} aggr&evedwhy a détexmanatlon.of the

”chlef procurement offlcer [or] ‘head - of.a_puzebas;gg ggency[ B

and authorizes the Hearings Officers to '1ssue subpoenas,
administer ocaths, hear testimony, £f£ind facts, .make conclusions of

law, and issu€ a written decision® regarding ‘whether:the.

“determinations of the chief'procﬁrement officé} ¢r-ﬁhe head of

"the purchasing agency Y were J.n acﬁruaﬁﬁ;hcﬁte-‘

- ~-:i:; -

AR TR et

of the sol;cltat;on or contract." ‘'HRS §§-103D- 709(&),(b) & (£)..

Presumebly because of the obvious need for exped;txqus review of

¥ As discussed infra, where the dote:ﬁinationAthqc the splicitation or

award was in vioclation.of law is made prior to the awardof the contract, one

of the remedies is to revise the solicitation or award to comply with the law.
HRS § 103D-706(2). Had the contract not been auurdod to-Ameritech before.the
Hearings Officer issued his decision, then remand ta the Library for -
reevaluation of the proposals would have been appropriate.under HRS

§ 103D-706(2). Because-the comtract-was- already-auundodr—thea-rcmody was
inapplicable and, obviously, futile.

-37-
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public contracting.deeisibnshf-the code simply does not. - -

authorize the Hearings.©Officer to remand to thé‘contracting
agency under these circumstances. .Instead, the Hearings
~ QOfficers' written decisions are;to‘be *final and conclusive,* HRS
§ 103D-709(b), and any requestwfbrjﬁudicial review‘must be.filed
within ten days of suoh written deeasion. HRS § 103D-712(b). |
Accordingly;aweiholdnthat,ﬁpursuant to HRS § 103D-709,
the Hearings Officer‘stnrder remanﬁing the matter to the Library

for reevaluation of the proposals.was_an.axcess df his statutory

-,authorlty, and we Fevé&ﬂe-that'pcrt;nn of :he dec151on~ hwé:r;.“m.t.

g i . T

'further hold that, pursuan;.:hﬁ_w;

. -y.o. . ce

é?

i -
et e sy
2% o 3 R

'.'x RN 3 0

Ultimately, the Hearings Officer‘'s decision:was that
the award of the contract to Ameritech was in violation of HRS -
§ 103D-303(g). In other words, the.Hearings Officer decided in

CARL's favor. Nonetheless, CARL requests revzew of the.Hearlngs

Officer's other- conclusaons that, eseentzally. there were no }i;:;fih_

other v1olat1®ns of the,procurement code. CARL's appeal from a

favorable'deczsxon,_zts requested rellef and the arguments in .

‘its br;efs make clear that thls appeal 1s an attempt to obta;n

. relief beyond that afforded by the Hearlngs Offzcer. Although we

e Y

- % We note that, although the Hearings Officers order remanding to the
Library for reevaluation of the: propoulo was issued on August 15,1996, and
"faln application for judicial review shall mot operate as a stay of the
decision rendered under section 103D-709([,)*.-HRS § 103D-710(b), as of December
1996, when briefing was completed, the reevaluation had not yet:occurred, and
there is no indication that it has occurred since.

-38-




agree with CARL that the violations of the procurement code were
not limited to the faulty'evaluation of the proposals, the number
of violations of the procurement. code has no bearing on the
'remedigs available:. Therefore, rather than address the Hearings.
Officer‘s.conciusionS“on each alleged violation, we discuss only °
those necessary to determine CARL'S remedy.

Unlike the American. Bar Association's Model .Procurement

Code for State.and. Local Governments- {ABA Model-Code), after

_ Whlch it was. medeled ,agg Stand._ch._a.ep:. No.. .§8-933 :in 1993

Senate Journal_...a:t-...39'- o:,..appa.rent:l;w mother Jurn.,sdxct:it.:'ﬁ‘S'__'f__ P

procurement code, t:he Stace Procurement Code prov:.des t:hat:

. ._[t]heprowdmesandmnedxesprdvxdedfamxhnspm.mdthemks P
’ adopwdbythepohcyofﬁce,shaﬂbetbeexdunvemnsavadablefor <

persons aggrieved.in connection. with the solicitatfon-or award-of a

contract, . . . to resolve their claims or differences. The contested case

proceedings set out in chapter 91 shall not apply to protested solicitations

and awards[.]. : R

HRS § 103D-704.1¢

¥ Section 9-401 of- tho ABA Model Code, 'Wa;vbr'of Sovereign Immunity
in Connection with- Cautruc:: * authorizes judicial, as well as administrative,
actions challong;nq the solxcxtatxon or award of contacts, ‘and provides in
part: L ’ AT L S mTE - et Nl o

AT .Boliéitatiqn-and Aun:d of Contracts. The [disignatcd court
or courts.of thre State) shall have jurisdiction ever an actien
between the [State) and a bidder, offeror, or contractor,
prospective or actual, to determine whether a solicitation or
award of a contract is in accordance with the Consclcuclon.

" statutea., regulations, and the terms and conditions of the
solicitation. The [designated court or courts of -the Stato] shall
have such jurisdiction, whether the actions are at law or in :
equity, and whether the actiions are for monet& damages or tor
declaratory, 1njunct1vo, or other oqu;tablo relief.

14, (brackets in orlglnal).; Section 9-401 of the ABA Model Code was omxttod
from the State Procurement Code and replaced with HRS § 103D-704, supra.
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The *remedies” available to a person.aggrieved in

connection with the solicitation or award of a gontract are

-described in HRS §§ 103D-705 to 103D-707. HRS § 103D-705

provides t:hat *(t]lhe prov:.s:.ons of section 103D-706 and section
103D-707 apply where it a.s determined adn&nlstrat:.vely under
sections 103D-701... . . and 103D-709,. or..upon .J'udiciaI review or

actién under sectien{] 103D-710 . . ., that a sol:.crtanen or -

.....

award of a contract is- :m violation of the 1aw ‘*Sect:.ons -

T s
3

LIt X WY hd

103D 706 and 103D-‘70‘7 *prov:.def

-
-

) [5 103D-70.6] Remedm prior to an award. If ppomn awaxd m,s _
determined that a sdlicitation or proposed award of a contact i in \nolanon -

& -

: - of law, Mthesohaudoaawoposed awanishallw—a.—-e-z i
et (). o Cancelled o, o T -:.a, +n '_k-""‘"-h 7“”

e

2) Revxsedm'_cgumywxﬂlﬂ\elaw T *_: L

A e T

[51030-707] Remedies after an award. If aftcr an award itis —
determined that a solicitation or award of a contract is in violation of law,

then:
§)) If the person awarded the contract has not acted fraudulently or in
bad faith: o )
(A) . The contract may be ratified and affirmed, provided it is
determined that doing so is m the best i imerests of thc Statc.
or - - . - : ‘
- ~{B)  The contract may-be terminated arid the | person awaxded the .
.."  contact'shall be compensated for the acual'expenses.”: = < -
reasonably incurred under the contract, plus a 'reasonable
" profit, prior to the termination:
(2) Ifthe person awarded the contract has acted ﬁaudulcmly or. m bad
- . faith: )

{A)  Thecontract may bedeclared nun and vond. or :

B) - Theconu'actrmyberanﬁcdand affirmed if the action is in
the best interests of the State, without prejudice to the
State's rights to such damages as may be appmpnan:.
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In making the ‘determination whether ratification of. the-
contract is in the best interest of the State, the following '~
factors are among those considered::

(A) The costs to the State in terminating and resoliciting:

(B) The possibility of returning goods delivered under the contract and
thus decreasing the costs of termination:

(C) The progress made toward performing the whole contract: and
(D) The possibility of obtaining a more advantageous contract by L.
Jmmhmung BRI . e . o,

HAR § 3-1‘25‘-38(.;)(4) o . -

Thus, the award of- the contract before it has been &

Ry

determ;ned whether theoaelzeztation Yo} proposed award 1s 1n f7i

r. .

i I

v1olat1on of law effectively llm&ts Ehe rellef avallable to the

A-....r. . . :-
L

-"person aoorleved.by the sollczkatlon or-award.- Where the =
contract" has not ‘yet been awarded, 1t -i8- Btlll _possible’ to cancei
the solicitation and proposed award, or te-correct the violation.
Once the contract. has been awarded, whether or not it is in
vioclation of law, and notwithstanding the-prejudice to the
aggrieved person or the;puh;ic, thefepn;Fgct may still befé";;;f
ratified, providing:it is "in the'best interests of‘the St&tel‘
MoreoVer, the further performance on the contract: has proceeded e
the more llkely it is, glven the appllcable factors, -that -
ratzf;catzon of the contract is "in the best 1nterests of the;
State,' effectlvely ellmdnatzngnany remedy, either to the_publlc‘.
or the‘proteetor,ffromfeﬁﬁdllegel;y eq;ered‘contract,a - fl

-

-41-



1. Execution of the Ameritech contract

This case provides an example of the difference in
available remedies once the contract has been awarded. CARL
contended before. the Hearings Officer, and maintains on appeal,
that Ameritech‘s_propocel shculd not have been considered because
fi) it was not.reSpousiué to the RF?, and (2) Ameritech was
disqualified from submit;;ng a progpeel.due ;o its participatian

in developing. the speczflcatlons for the RFP.!*.. The Hearings

Officer d1d not address these.lssues,fpxesumably because of hls-

. concluszon that ."the reaI focus of thls case' qu ‘the evaluatlan ";:j
proceduresL CARL urges-us to reach ‘these 1ssues on appea;._“;ﬁ;“::i '

C o ' . “;}if;ﬁ&W'
because ir ccnrends that where Amerltech’s proposal was Sl

- nonresponsxve cr Amef%tech was precluded trcm-bxddlng, this court

may disqualify Ameritech's proposal and award the~contract to

CARL, the only remaining responsive offeror. :88::
the relief CARL

Had the contract not been executed,

seeks would have been aveilable.'mlf the -Hearings Officer had

®.:
. - . . -~

v HRS § 103D-405(d) prcvzdos that:

Outside cont:ac:ort may bo ut;l;zad to preparo spoc;tzcat;ons and
work ‘statements in the.development of a solicitation.  Contractors
paid for thoat servites shall be precluded from bidding on or

_ receiving a-contract when they participated in any way in the
dovolopment of tho,lolzcztatzon packaqo or any resulting contract. -

-

Although :he legislature apparently dxd not contomplate the situation where_
prospective contractor is involved in the preparation of specifications
without pay, the identical.concern is raised: "In such cases the concern is
.that the firm could either skew competition in favor of itself when developing
the terms of the procurement, or, Through its inside knowledge of the agency's

requxrcmonts, gain an unfair advantage in the compet;txvo bidding process.*
, 553 N.W. 2d

(citation

556, 565 (Iowa 1996) (explainifig- analogous federal regulation)
omitted). "




agreed with CARL, prior to the award d£ the- contract, he could °
either have ordered the cancellation of the .solicifation and L._
precluded Ameritech from submitting a praoposal on any subsequent
solicitation based on the same specifications or have revised the |
soiicitation to cbmply with law by eliminating Ameritech's

- proposal from consideration, which wpuld have had the ‘same-
effect. HRS § ld3DfIQ§.“.,Because thé contract had already been .
executed, however,-e#en if the Hearings"0£fi=er-oz.thisfcburt o .

. agreed. that Amerltechfs:prcpcsai'shnuld:nnt.hnve been cons;deredtf ,.‘-
-."_:t:he only remedy avulable_xs :ata.f;.cq::um m; termmar.lon of t:he

..;q..-. J e n;:', T

cont;ract: pursuant t:o HRS’ 5 103D-70‘h '*not'.m award of t:he

'cont:ract to CARL as the cnly respannu, qunl:.fzed offeror- 4, *"
Because the award.of ths. com:ract. ‘so sevnrely J:mts

the relief available, HRS § 103D-701(f) provides that,'

(i]n the event of a‘timely protest [to the chief procurement officer or the
head of a purchasing agency] under subsection (a), no further action shall

be taken on the solicitation or the award of the contract until the chief

procurement officer, after consultation with the head of the using agency, .
or the head of thé purchasing agency, makes a written determination that
the award of the coatract wnhondelay is neccssary © prowct substantial -

' mtcrcsts of the State. s .

.

(Emphasis added.) In this casé, howeiré:, Ka.ne exér:ﬁtéd tﬁé

contract with Amerltech on January 25 1596. there wés no lr

iny - e "'M- $ ot -":.v_n.._ s-—-“-h
*substantial :Lnterest:' determlnat_:_mn made unt:.l March 13, 1996

4 “ et o (L. ’:..'m AT

.
e
.« 3

.. .

'* Even if he duaqro.d with CARL's contentions regarding the
disqualification of Ameritech's proposal, the Hearings Officer's conclusion
that the evaluation of the proposals was not in compliance with the Code would
have required him to cancel the solicitation or revise it to comply with law,
had the contract not been executed. In that- ca-c, ‘'his remand for a proper
evaluation would have been appropriate. '
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We hold, therefore, ‘that the award of the contract to Ameritech
was in'violation of HRS § 103D-701(f). "Moreover, the record
establishes as a matter of law that Kane's execution of the

-

contract was in bad faich.. - . . -
CARL's: :'imel.y';;rotest was received ‘on Jannary 3, 199s.
Unebasami J.nstruct:ed Kane on January 4 not to award the contract
te Ameritech unless he,»UnebasamJ.,' issued a substant;:.al interest
determination, and further J.nstructed Kane ta draft a reply for
his signature. Kane proceeded td deny the protest directly, '

WJ.thOut Uneba-sa.uu. s rev:.eu, en__January 9. CARL rece:.ved t:he

- .

. .m.- i"_ . d-n--'..' T

recons:.derat:.on on Januarygzz' Kane executed the contract wn;h~ 2

Ameritech on January-ZS. .‘The. Hearzngs_Offlcer 'concluded' thatr
"(w]hen Mr. Kane denied [CARL's} protest om January 9, 1996, it
was not unreasonable for him to believe that pursuant to section

103D-701(e), his decision was final and conclusive(,]* COL 20,

and that

[i)t was also not um\-.asonable for Mr Kane to believe that after his final. ..
dccxsmn was issued on: January 9, 1996, and before any administrative < =

. "procmdmg was commenced-under HRS § 103D-709, there was ng pending '

. protest under HRS §. 103D-701(a) that would requlrc that no acnen be
takenon the award ofthe Contract. .. -

caL 21 . COL 20 and 21 are actually flndzngs of . fact, and

thHerefote, rev:.eyred under thé 'clearly erroneous* standard.! v

 The Hearings Officer failed to ‘enter any COL regarding whether
Kane's January 25 execution of the contract was in violation of HRS
§ 103D-701(fy, which is dependent on complunce w:.th the terms of the statute, .
rather than on Kane‘'s state of mind.
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We hold that the finding that Kane acted reasonably is’
"clearly erroneous in view of the reliable, probative, and
substantial evidence on the whole record.* HRS § 103D-710(e) (5).
Notwithstanding HRS § 103D-70l1(e), which provides ih part that
“{a] deci§i0n~under-subsection {c} shall be final and |
conclusive(,]" the implementing regulatiens specificallyﬁp;évide '
for:reconsiﬁeration_gf.the decision of the chief procurement

-offi.cer;cz: the head of the purchasé:nq—agency and_treat the
deczslon a.ft:er_ recnns.:.derat:.on_as_ the ‘fmal dec:.s:.on' rendered.

pursuant to HRS § ZLOBD-?OL. HAR § 3- 126 8 (1995) provrde5° _

- Rmnnsx.fmﬂmmd:m () Reconsndemion ufadecmmﬂf
the chief procurement officer ordlehedoflpmchasmgagemymy be
xequcmzdhythepnnnanrzuunnannamxnmuemndpanyvdu:mﬂmmnu&
- _ comments during consideration of the protest, or any agency involved in _
- " “the protest. The request for reconsideration shall contain a detailed”
statement of the factual and legal grounds upon which reversal or .
modification is deemed warranted, specxfymganyermrsoflawmadeor
information not previously considered.
(b) Requests for reconsideration of a decision of the chief
procurement officer or the head of a purchasing agency shall-be filed not
l I kine d ; int of such decisi
. {c) A requestfor reconsideration shall be actéd upomras =~
expeditiously as possible. The chief procurement officer or the head of a
- *purchasing agency may uphold the previous decision or reopen the case'as -
,mxﬂxoﬁerdumnsappnnnunc .
.-~ (d) The decision under subsection © shall ‘be fiiial and thgm
_ pﬁmsnngbukhxoruﬁmmrﬂmubeuﬁbnmu! .
. © . (1) Whether the protest is denied or sustained: and
(2)  If the protest is denied, the protestor’s right to-an
: administrative proceeding pursuant to subchapter 5.
B (e) The protesting bidder or offeror shall infonm the State within
-five working days after the final decision if an administrative. appeal will be _
filed. An appeal shall be filed within seven calendar days of the -~ '
determinations under . . . this section.]. -
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(Emphasis added.) Euen if, as the Hearings'Officer_iﬁplicitly
found, Kane was unawaré of CARL's January 22 request.for
reconsideration when he executed the contract on January 25, the
period during which such a request could be filed hadfnot vet
expired. Pursuant to HAR § 3-126-8(b), CARL had unsil Januazry
26, 1996, ta- flle its request. for reconslderatlon. "Therefore,-it-
;'was not reasonable for Kane to belleve, on January 25,,that ‘his

* denial of the protest was final and conclus:ve and that there was

_ 'no pending protest that wouldrrequarerhuunxopsuspend any further

- - -
. e
- - -

action. -»ul--~’;n~m ST 'f.g

The Hearlngs Offlcer xmpllcltly concluded that Kane

Tver P

should not be charged thh knowledge of the appl;cable
‘regulations; his rellance on HRS § 103D-701-was suff;c;ent_to .

" make his execution of the Ameritech contract reasonable. We
disagree. First, by virtue of his position as the head of a
purchasing agency with authority to enter contracts,-Kane is
“certainly chargeable'with‘knowledge of thehreQuIationE applicaole
to publlc procurement. Second‘ Kane had actual knowledge of ;
'uthose_regu;atlons. Hxs initial denlal of CARL s protest c1ted
as ite basis, a-regulatlon in the same Subchapter as’ HAR

" § 3-1§6¥8 | Third. Kane could not'rely an the flnality of hxs L# :
.dec1s1on-under HRS 5 103D-701(e), inasmuch as’ h;s denlal of the

protestIWas in violation'of@HRS-s 103D- 701(c), glven hls failure
. - 0 -.m )

c - e

to inform-CARL of its right to review.
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The record, therefore..not oply belies the fipdings
that Kaue's execution pf'the-contraét was "not unreasonable“; it
demonstrates bad faith. HAR § 3-126-36(c) (1995) provides in
pertinent part that *([s]pecific findings- of reckless disregard of
clearly. . applicable laws-or rules.must-support a finding of bad
faith.*® Once CARL's Simely ggg;est:wes £iled, and duripg its
pendency, Kane was prDhlbited'by the Code and its 1mplement1ng g
regulations from executinu'the“bcntféct‘until‘the chief
procurement officer made a wr:tten— substantzal 1nterest“ f? AP

deteimination. Kane was*certaznly'aware of. HRS § 103D-?61tf? and

I wea Y e

was speczfzcally znfnrmed by Hnebasanu that pursuant to . HAR

§ 3 126 6, the lerary was not €0 ra‘the~eentract duriu; the ‘}Q-:L
pendency of the: proteéir iKarieis d:sregard of the- mandnte uf -
clear;y applicable law, as well as the specific directions-of
Unebasami, was, at best, reckless. -In His-zeal to have the
project completed before the-eand of the-legislative session;, Kane
prematurely awarded the contract in violation_ of law.‘effectively
restrzctlng CARL® s opportunaty to phrtxcrpate—zn a fazr~r

solicitation should 1t grevazl on 1ts protest.A " We therefore hold

that,xane s conduct was zn bad fazth DT R

A ".._.."27‘

Il'...' - e [ SN - - v -t

3t Bocauso bad taith requxros a factual tlndznq. it is qonorally :. -"-
determined by the- trier of-fact, rather than the appellate court. In this.
case, however, bad faith can be ascertained from the record. Sees, s.g., Encs

: . 79 Hawai'i 459, 903 P.2d.1273,
1280 (1995) (reviewing entire record where trial court's sanction ofder -did -
not contain specific findings of bad faith conduct). Morever, under the-

circumstances of this case, the Hoar;ngs Ofticer is in no better position than ,
this court to determine whether Kane acted in bad faith. Kane did not testify -
at the hearing, and, therefore, any-finding by the Hearings Officer ragarding

. his state of mind would have.to be based on record, rather than on Kane's

testimony, demeanor, and credibility.
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No written determination that would even arguably- meet
the requirements of HRS § 103D-701(f) was made untii March 13,
1996. 1In its entirety,_the written determination consisted of a
statement by the Administrator of the state Procurement Cffice,
- Unebasami, in a memo to Kane, that " [p]ursuant. to Section
103D-701(f£) and based upon our review, it has been determined
- that the award of the contract to Ameritech without delay is
~ necessary to protect the substantzal interests of the: State .

- With respect to thls wrltten 'substantlal lnterest

h,.».. . -

a'

‘determlnatzon,f the Hearzngs Offzcer concluded that '[t]he -:QL%F§Q+~
determlnatlon that substantlal State 1nterests were—anvoived e
allowed [the-L;brary] ande[AmerntechJ .to.proceed under the e
Contract despite -the pendency of [CARL's] protests.®. COL 23.

COL 23 is *®in violation of . . . statutory provisions." HRS

§ 103D-710(e) (1). A determination'that79nbstantial State

interests were "invalved® is not sufficient, under thé'pdai: -
:language of HRS Sw&éng701jf), to allowathe'hibrarQAtotproceed
w1th the contract desp;te CARL s protest Not only must ’
_substantial- State :|.nterests be *involved, * but the delay requlred
to resolve the solicitation protest must threaten to impair: those
‘interests sych that "award of the contract w1thout delay is
necessary to Brotect” them. HRS § 103D-701(f) (emphasis added).

‘The Hearings Officer also concluded that
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S

: ;To the’ e:qtent that the: Zsearlngs Offlcer found tﬁt—-

24.  [CARL] did not meet its burden of proving by a preponderance of
evidence that the CPO's decision of March 13, 1996, finding that the award
of the Contract to [Ameritech] without delay was necessary to protect the
substantial interests of the State despite [CARL's] protest was jin violation

of the law or violated the Constitution, statutes, regulations, or the terms
and conditions of the solicitation. S s

- The only ._FOF.. relevant to ~COL 24 referred to Kane Ls E‘ebruafy 6 and

16 memos - to Unebasami, rec:l.t:l.ng the arguments made ;here:.n Fhe

Heanngs Off:.cer alsq f.ound that: - L '

- 276. By memorandum to Mr. Kane dated March 13,1996, the-CPQ : -
determined that the award of the Contract to [Ameritech] without delay
wa.smssar-y tomctmsubstannal interests of U Stnp.:::::-__;: - T

L the 'Ch:.,ef Prdcurement '§££:Lcer' w:.t:h authorlﬂ:taﬂlk&tha

| substam::xal mterest dat:em:manon -pursuant (=% 'ml&;.wanmm,

we hold-that finding is:clearly-erronecus taad-@L-‘Z&-ﬁs

therefore, "wrong." . y ToLarr o

HRS § 103D-203 provides in pertinent part that:

- The chief procurement officer for each of the following state entitiesand =~ ~
the sevcral counues shall be

— .-—.n.-- . T e -
. . -

(7) Thc dcpanmcnt of education -- the supenmendem of_nducauon. and

"~ (8) The remaining departrents of the. éxecutivé branch of the State and all -
governmental bodies administratively attached to them —the, administrator - R
of the procurement office of the dcpartment of accounting and general T
services. e

HRS § 103D-204 est#blishes the‘office of the admfhi::sftrai:or df"'the

- procurement office and provides. that - [t:]he adm:.m.strator shall

" be. the chief. procurement off:.cer for the gevermnentar bodzes Gf

the executive bra_nch_

-49f
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administratively attached thereto,* (Emphasis added.) . -°'

’ 7Responsibilicy for operating the Library ultimately rests with

the Board of Education, but the Library is administratively

_ attached to the department of education. See 1981 Haw. Sess: L.

‘Act 150, § 7 at 300-04 [transferring responsibility for operation

of library éQstem"frcm Department of Education to Board . of - - CR

Education through State Librariam); but see Hse. Conf. Comm. Rep.

. No. 20,'in‘ISGI.House?Jbﬁrnal. at 905-06 (*Through this bill, the.

public librarx_izﬁtem;isehereby:piaced,under the sole and aifect,f.
control of the Board of_ﬁaucatlenﬂ.tauhe,admln;stered_bygzhe.

State LzbrarlﬁnJ,

:¥3£} (Empheszs added.)) .- . 7:ﬁﬁ:,;:n;¥f e

Therefore,_HnEhaseml, ‘the administrator of the State - Lﬁ_'
Procurement Office, was not authorzzed to make the substantial
interest determination in this case, and his.March 13, 1996 memo
to Kane did not satisfy the requirement of HRS § 103D-701(f).

Nowhere in- the record-:s there ev1dence that.there-was a*proper

'substantzal interest deternunatzon made by the Superzntenden: of T

Education; thus, the bexary s contznued work on the contract
well. as the Jenuary 25:e§ecutiog_pf the_ccntract, was in

violation of HRS § 103D=7Q1(f).%

R ST SR S Fa i . - . S A LYY

. . e . .

‘% Kane's February 6 -and-1§, 1996 létters to Unebasami, urging-him to
issue a written substantial interest determination pursuant to HAR § 3-12%-5,
were characterized by Kane as "Request({s] to Award Contract to Ameritech({.]®
Where the tontract to Ameritech had already been executed in violation of HRS
§ 103D-701(f), a subsequent substantial interest determination, even, one
conforming to the requirements of. the statute, could not rotroactxvcly cure -
the initial violation.
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Moreover, COL 24 is wrong for substantive, as well as
procedural, reasons. Evep.if Unebasami had been authorized to
make the *substantial interest® detérmination, his_written
determination failed to identify, and the Hearings Officer failed
to make findings regardinpt the State intereets implicated and
how those lnterests.would be impaired by delay . i

. " The general'rule establ1shed by HRS § 103D 701(f) is _
_that a. tlmelY'D:otest halts ‘s6liéitation oﬁd?éoﬁtréct"ACtivities
until the protest 1s resolved uéy maintaining the status quo
during the pendency of a. protest v1olatlons o%ﬁthe procurement
_code can.be'rectzfzed before the work on the contract has ;“Tél;;¥;;§}t

-proceeded so far that effeotzve remedzes, for the protestor and - ey

Cat .

" the pubimc, are'preéluged by expense'ehd‘meradtxcallty,- - o o
" Because the’Cooe both shorteas deadiineé for filing
protests and applications for review and expedites the
administrative hearings process, the delay contemplated is
minimal, generally a few months. There are, howetler,
situations whére a delay of several months before a contract- may
be'awarded would'haVeféerious repercnssioheton'the continuation.
of essentlal State ruﬁemlons.‘ It ie in’tﬁese“situations that the
psollc1tatlon or award is allowed to proceed upon a wrltten

determination that 'the-award of the contract wzthout.delay is

% An application for review of the Hearings Officer's decision-in this
court obviously increases the potential delay before a final ‘decision is _
reached, but the pendency of an applicition for review, .in itself, does not
delay further action with respect to the contract.. Ses HRS § 103D-710(b)
(*{aln application for judicial ‘review shall not operate as a stay of the
decision rendered under section 103D-705").
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necessary to protect the:substantial interests qf .the State:-"

“HRS § 103D- =701(f). ‘
As the commentary to ABA Model Code § 9-101, Wthh is

substantively identical to HRS § 103D-701(f), explai'ns~

In general, the filing of a protest should halt the procurement until the T
controversy is resolved. hnrd:maﬂmmmmmmmmmm

10 continue, Subsection (6) provides that the [State] may proceed with the
solicitation or award of the contract, despite the protest, upowa-. - -
determination in wntmg by the Chief Procurement Officer or the head of

the Purchasing Agenqydm such acdon is necessary. - It isexpected that . .
suchadetenmnanonwxlloocm'mﬂymmosefewcucumstanmswhm ms '
necessary to prowct a snbstanual interest of the [Sme] T e TS

";s‘ . - --_‘_,.'

, (Emphasis added.) . TR

The- Hearzngs Off:.cer appa-ren::ly fou:nd £R

detenmnatlon was based gn Kane '8 February 6 and

failed to enter any FOF" or COL that the 1nterests cit‘ed th’erern_,_ o

—

were "substantial®" and would be harmed by delay on the contract.
Unebasami's March 13, 1996 letter to Harris certainly
suggests that he relied more on Kane's assessment of the merits
of CARL's protest than onuany evaluation of the‘inpatt"on'étateu
interests. Although the merzts of CARE s protest lS a necessary
_and proper baSlS for Kane s decxslon under subsectlon.701lc!.::3:?,
conszderatlon of the merzts of CARL s protest has,no place in the}?
“substantial interest"" determ;natlon requlred by snbseétlon R.“;fh'
701(f?.. Indeed, 1f the contractlng officials could both deny the -’
protest and authorize performance of the contract baSed.on their ..
assessment of the merlts,pénbsection 701 (£) wonld”be‘neanihgieSSi;

Moreover, if an erroneous _assessment of the ments of the protest .
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by the contracting officials could result not only in ‘denial .of
the protest, but also in the elimination of .any remedy because
the contract has been awarded and performed based.on that same
assessment, there would be little purpose served by review of the
decision as provzded for ‘ir HRS §§ 103D-709 and 103D-710.

To the extent that the  substantial 1nterest ‘
determznatlon was - based ‘on-an ‘assessment of the merits of CARL's
protest, we hold that it was improper and did not satisfy HRS .”
§ 103D-701(f). To t.he extanc.thaﬁﬁnebasam re.l.xedo-on.-e}w
1nterests c1téd ln Kane?s Fehrnary ﬁ memn. we ﬁnfd.ﬁhat CARL met
‘its burden of prOV1ng ny'ihpreponderance éfﬁthe ev1dence thabvu;

-

‘ contlnued performance‘bn-fna-cdnEEﬁEt‘pénd;ng resolutron‘of rts
gz .a}*:.u.rm o ey e T E0)
protest was not necessary to protect substant1a1 State 1nterests
Kane's memo argued that: the contract with the current
vendor, DRA, had expired on-June 30, 1995 and that service could
terminate at any time, withoutrsignificant notice, thereby
adversely impacting”liﬁrari”bberatione.' The ccmpleté“cessatlon

of llbrary automatzon‘sEEvrceS'&B’thewonry drgument“advanced by

Kane that even approachee 1mperrment ot a substant;al State

e I Vomwr

interest requ;rlng award of,the contract w1thout~delagy—-mhe ;d
record, however,.shows by a preponderance of the evldence that
performance of the Amerltech contract without delay was not
neceesary td ;a;ntaxn ‘library automation services. Keith Fujfo.
who was employed by the lerary as the Director of the- Management

Informatlon Branch .and the Admlnlstratlve Services Offlcer, with
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responsibility for administration of contracts, all purchases,
and payroll,ewas called as a witness by the Library. On cross¥'~
examination~by CARL, he testified that his staff had communicated
with DRA “and the indication we were given {(was that,] because of
all these_Subsequent problems that arose, they would still
support—us on a month—to-month extension agreement.® . He furtner

testified that the maintenance contract with DRA renews

autamatically from yeat to year 'if both parties agree to all the

terms and that h1s nnderstandzng was:. that DRA - uas wzllrng to

BRI
N

cont:.nue provrda.ng serv:.ces under its contract until’the protest{"

. ._———— .

was" resolﬁed and a- new-vendor-commenced prov;d;ng servzces.:

o8 e e

. R - SUE R R

s R - - s - ; S E R KR
wiaie, : : L TR Ul

Fujxo s testlmony was undlsputed PO e Lo T

‘ Therefore, ilthough the.State max:haye a substantral .
interest in continuing library automation services, award of the
contract to Amerrtech-without delay was not.necessary to protect
that interest, and CARL proved as much by a preponderance of the
evidence. "The rest of Kane* s memo to Unebasami merely descrzbes.

how the lzbrary'would~be 1nconvenaenced by maznta;nrng the status

quo durlng any delay ln performlng the contract and 1dent1f1es no

- substantlal 1nterest of the State that would suffer

Accordzngly. we hold that COL 24 is wrong and that the
award of and performance on the Ameritech contract was in
violation of HRS § 103D-701(f). We.further ho;d that.a
"substantial interest determinatlon,' pursuant to HRS

§ 103D-701(f), must specrflcally 1dent1fy the State 1nterests
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-

-involved and articulate why it is necessary for the protection of
- those interests that the contract ba awarded without delay.
C. Jurisdiction to Impose Remedies ' 3

The Hearings Officer concluded that “[{t]he scope of the

.. Hearings Officer's ability to fashion a remedy in the instant

'.‘.'_case is ‘governed by sectian 103D-707, c@:ncerning remedies after

an award." COL 22; see alsg COL 25 & 37. The Hearings Officer
_ also concluded that, in.order to.determine whet:her the contract
l'should be rat:.fled or--termnnted pm:suant t:n--ﬁRS sm 7Q1;-:. the

- best interests of the State’ must be cona:.ﬂered-— COL 26

""_f"authorlty to determ.ne thebest :.m:eres:s cf’fhe State and t:‘hat:,m' o

ﬁ“therefore. should ‘he conclude that: t:he eward--aﬁ the. cmn:ract: was

'in violation of law, he ‘was required -toc.-remand the matter back to
the contracting officer to make this determination and to decide
whether to ratify or terminate the contract. COL 28-30. -

The conclusion -that .a- remand WAS necessary was based on

> i

HAR § 3-126- 3&(1-)=. which provzdesa-—---',«:‘fj-;-' }_f'—T‘-- -“'_".7

Upon finding after award that a state oacounty cmployee has made an .
) ) unauthorized award of a contract or that a_salicitation or centract award is. -
otherwise in violation of law where there is'no‘finding.of fraud or bad faith, -
- . Mmtmmmﬁmmm.qmmmmmx ‘may ratify
e .or affirm the contract or terminate it in accordance with this section after - -
‘ consultation with the respective attorney ge.netql or corporannn counsel as_. _
| apphcablc , . o ] . -
(E:mphas;s added. ) The Hearmgs OEfLCer s 1nt:erpretatlon of the
-regulation is incorrect and leads to the “absurd result:_ that ,' |

where the head of a purchasing agency has awarded a contract in
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.prov151ons. HRS ss 1039-706 and. 707 apply where. it is cleterzu::,nedi_;_-Aj.__'_:-"T

,admlnmstratlvely, e;thex_ug e heed of the purch331ng agency,“ ';“n“

violation of law, even dif the action was in bad.faith. he or she’
has exclusive jurisdiction~to fashion the remeEY.for his.or her--
own wrongdoing. The Procurement Code has already been declawed
by the addition of the::exclusive‘remedy' provision, HRS
§ 103D-704; the Hearlngs Officer's 1nterpretatlon of HAR
§ 3-126-38 would render'lt toothless as well.

Nelther the. language of HRS §§ 103D 705 to 103D-707, nor

the- language of: HAR 3-126 38{17, however, requlres that

.1nterpretat1on HRS 5-1030-705 provides that the’ reme&y

}. --. ‘._7"_-_'- . L

B el

-v-s'.
Vi ol & .r-

to HRS § 103D-70§.-or ;ﬁexclallye-pursuant_to HRS § 103D-710,--
that the solicitation-or award of a contract is in violation of
law. HRS § 103D-707 provides that, where that determination is
made after an award, the contract may be ratified or terminated.
By 1ts~plazn kanguage, HAR § 3-126-38(1) clearly
applles only where the_head of the purcha51ng agency ar- the chlef};:,a:
procurement offlcer fxnds pursuant to 'HRS § 103D-701. that the o

protested SOllClEatan or award was zn vzolatxon of law"'Upon_J

_flndlng after awerd [th&t the solzcltatlon or award is in

v1olat1on of law,] the chlef procurement off;cer or the head of a
purchas;ng agency may Eratxfy or term.nate the contract]. Where
the chief procurement offlcer or head of a purchasing agency

"".

finds that there was no: v101at1on of law, and, after de novo - =
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review, pursuant to HRS § 103D-709, a Hearings Officer finds
otherwise, HAR § 3-126-38 has no application. In that case, by .a
common sense reading of HRS 55 103D-705 and 103D-707, it is
incumbent upon the Heerings.Officer to determine whethef to
ratify or terminate the contract.

We hold, therefore, that COL 28 and.29. are wrong and

vacate that part of the.m.v.li._.msﬁ .order remanding the case

‘to the lera:y to- 'ratlfy and afflrm the contract, or terminate

the contracr_as provided -f:ar 4in- HRS $§ 16311-1&7(1) 1A) -and (B).

We mstead remand tn the Hearmgs Officer to*make tha.t 'f_ '_ _'_, 'j:_.;'_"

det erm:.natzon

tactors enumerated in HAR 3- 126-38(4), 5"9;5 those iacr.ors are _.T.; =

‘hot the ,exclusa.ve.determnants-._ef 'the best- interests. of. the

State.® To determine whether the-ratification of an unlawfully

awarded contract is in the State's best interests, consideration

‘must also be given to the State's interest in achieving the

purposes of the procurement code, which are revealed by its

.

= The: ‘purpose of tlus biil is to revise, strengthen, and clanfy Hawaii's
~ laws governing procurcmcm of goods and services and constmcnon of
public works. .

- - Specifically, the bill establishes a new co'mpremsive ¢ode that will:

. -(1) Provide for fair and cqmtable treatment of all persons :
- ~ -+ - dealing with the gnvcmnzm procurement system: '

@ Fostcrbmad-basedcempetition—among vendors while

' ensuring accountabnhty.ﬁs&lrespons:bmty,andefﬁmency '- o | o

in the procurement process; and
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(3)  Increase public confidence in the integrity of the system.

Sen. Stand. Comm. Rep. No. S8-93, in 1993 Senate ti’bufﬁal at 39.

As the Supreme Court of New Mexico explamed in-

mmnmugm_mwwm 885 P. 2d 628
(N M 1994) ¢ ' e

The purposes of the Procurement Code dre to provnde for the fair
- and equitable treatment-of all persons involved in public wocummm. to
maximize the purchasing value 6f public Tund$ and to provide’ safeguards

3. o . formaintining a procurcment system of quality gnd i imegrity. Of all the

interests involved in competitive bidding, the public interest is the most -
-important. An economical and efficient symn_of procurement directly " -

. benefits taxpayers. . .., Itis certainly in the public mmn.hn the { Sme]
: ab:dcbyﬂleprocmmmnﬂcs it has: sn;fu:ﬁalf‘~ R L

) pu.bl:.c mterest: in "the fntegnty cf tﬁékprocuremene' code canno:

"be 1gnored when- deEemzm.ng whether-eﬂ: ts -m Ehe-—”best: :meerescs

of the State to ratify an unlawfully awarded contract.®

D. CARL is Entitled to its Costs and Attorpeys' Fees

We agree with the ‘Library and Ameritech ‘that CARL is

not entitled to the remedy 1t seeks -- rec:.sszea—o’f the contract

with Amer:.tech and award of the. contracn to,cm.._nowever.,._we o

agree w:.t:h 'CARL that it may recover :Lt.s costs of preparmg its ‘

proposal and 1ts attomeys' fees mcurred m 1t:s grotest

X,

* On remand the Hearings Qfficer may also censxdtr whothor tho ~".§.
-contrac: with Ameritech satisfies the standard delineated in Kopno v, County

of Hawai'i, 85 Hawai'i 61, 937 P.2d 397 (1997) (holding that privatization.otf.

worker positions within the civil service system, which encompasses those
_services that have been customarily and historically provided by’ civil

servants, violates constitutionally mandated.merit principles and civil

'8@rvice statutes), an issue that is not' before this court aqg upon which we

express no opinion.
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In concludzng that his authority to fashzon a remedy
was limited to HRS § 103D 707 the Hearzngs Offlcer dld noc
consider HRS §-103D-701ig), whlch_provzdes: | N

In addition to any other relief, when a protest is sustained andthe -

protesting bidder or offeror should have been awarded the contract under

the solicitation but is not, then the protesting bidder or offeror shall be

entitled to the reasoftablé costs incurred in connection with the solicifation,

including bid prcpa_mzion.costs other than anorney's fees. _. .. ... ___
-1A1though th;s prov1s1on ;s con;alned 1n the snbsectzon governlng '
initial agency review. and not-zn HRS § 103D-709.-wh;ch governs_ wi-:"~

rev:.ew by the Hear:.ngs fo.:l.cer, hea.nngs officers have

§ 103D-701.de novo. HRS § 103D-709(a). Therefore, heerings.
officers have jurisdiction and authority to act on protested
solicitations and awards in the same manner and to the same
extent as contre_cting_. officials authorized to resolve protests
under HRS § 103D-701. - . ... |

By:.t:s exp'r'es.e" terms, a protestiify biuwer- is:-en'tiitled RIS

to recover its bid p:eﬁeret'ion costs pursuant to HRS . o

§ 103D-701(g)_-ti"f': (1) the protee; is sustained; (2) the protestor

should have been awarded the contract; and (3) the protestor is

not awarded._the contraet... It is'implicit in the provisieri'that
it applies only in those tases whe're'_the_coﬁtract has been- "
awarded before the resolution of the protest. Were this not. the "f:..

.case, a determination that a protestor *"should have been-awarded
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‘which it contends that 1t should have been awarded.the contract-“‘#”;«f

;prxce and the evaluatlon factors contalned in the RFP CARL s‘z'”

\/ S

t

the contract under the solicitation but is not®" would be
Premature and nonsensical because, in the typical protest,:

pursuant to HRS §§ 103D-701(f) and 103D-709(e), the award of the

_contract does not occhr until after the protest is finally

resolved by a.hearings offlcer o

In this case, only two of the three express

- requirements of ‘HRS § 103D-701(g) were satisfied:-CARL's protest

was sustained, and CARL -was not awarded,the contract. There was
no determination, however, of whether CARL *should have been

awarded the contract[ ];

et _1-_-....
R A T

CARL proposed ‘three separate and dlstlnct haseSvupoaﬂ

Y ATSIREE SO ey )

(1) Ameritech's proposal contained material deviations from the"A'
RFP and, therefore, was not responsive to the RFP, leaving CARL

as the only responsive offeror} (2) Ameritech should have been
precluded from submitting an offer pursuant to HRS § 103D-405(d)
and HAR § 3-122-13(e), again leaving CARL as the sole remalnlng

and responsive offeror- -and (3) after’ taklng into account the B

- % ey

Aproposal was the. most advantageous to the State, and, therefore,

' CARL should haveé been awarded the contract. | e

‘The Hearings Officer, however, did not address CARL'S

first two contentions in his FOF, COL. and Order; with respect to e
the third -- that CARL“s-proposal, when.properly evaluated; was. - -
the most advantageéous to the State -- the Hearings Officer .
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concluded that "the entire evaluation process” was..SO
*irretrievably flawed® that it could not be used to.determine who
should have been awarded the contract. Therefore, the Hearings
Officer did not, and couid'noc, determine whechér CARL *should .
have been awarded the conﬁract under the solicitatiom, * buc,
rather, ordered the Library to reevaluate the proposalslon'

remand. - , e .. oo by

Obv1ously, nelcher the Hearlngs Offlcer nor‘thls ‘cdourt -

has the technlcal qua11f1cat1ons to conduct an 1ndependent L

evaluation of’ the proposa}s and to determlne, ba s_a on ;helr e
""—"*‘ .o —-—- -~ e -
relative- mer:ts:1n+comparison thh the requ:remen;g;gtﬂ;he~R£P&mﬂ~

which proposal was most advan:aeamns co.cheuarnéﬁ

vF*' sy pmeelig e
. _.—LJ.— e

" discussed. 1n sect::Lon ﬁ‘? jnnza the Heanngszgﬁ_frggr was
without statutory authority to remand to the berary for a
reevaluation. The only way it could be dEtermined,-at“this
point, whether CARL *should have been awarded the'contract' would
be for this court™to remand to the Library ﬁorareevalnatlon for

the sole purpose of determ;nlng CKRE*s enfltlement co b1d

- P .. .,,

' preparatlon costs.‘ On the facts of-this case. such ‘a remand -

Ly L
vanme
. e v - ——— —-.--—- e

would, we-believe, be a futlle exercise. f\fﬁ;*?i“ e

- RN S RS 50 S

‘The Library, in response to CARL*s protest} denied thatA

the evaluatlon 1n any way. faxled to comply w1th the procurement

- code." It v1gorously defended that posltlon before the Hearlngs

._ —-:':—. R .—'.--——-—-_ -

"Officer, and, on appeal contlnues to malntaln that Amerltech was

~.

properly awarded the conqract. ‘More 51gn1£1captly..the.mattEr 3
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was remanded to the Library for reevaluation, albiet improperly,
almost a year ago; there is no indication, however, that the
Library has complied with the Hearings Officer‘s order to
properly evaluate the‘propbsals.“ AFinaily, the Library has
élready demonstrated bédﬂfaith in its handling of CARL‘s-protest.
" Requiring a éetéfmination-that‘the protestor sbould
have been awarded the cbntract:”whéré the evaluation was sg .

fundamentally flawed th&t the results are invalid and the’.

required detérmination cannot be_made, unfairly punishes the -

.

_ successful PereSt"r- ;' In '.  " ‘

' wamm_ﬂom;nn_mm 329 N.E. 2d 752 (uass.;"i:b.—- R e |

App. 1975), Rif.Ld 356 N.E Zd 249 (Mass-. 976), the Massachusetts ‘

. " .

Appeals Court expla:.ned that ~ T

The "honest and open procedure for competition” among the -
various bidders that is one of the fundamental objectives of the competitive
bidding statute must necessarily entail fair consideration of all the
submitted bids in accordance with the applicable sections of the statute,
We hold that where such consideration has not been glven by public
contracting. guthorities, in violation of statutory provisions, the proper -
m:a_smofrecoveryisthcmasonable cost of preparing the bid. W e

The award of reasonable bid preparation costs for the fmlurc to nge .
fair consideration to-a bidder in accordance. with.the statutory proccdum st
will best effectuate the legisiative objectives underlying the statute by E
insuring the widest'competition among responsible bidders: . **

. ~Notvnd|standmg possible short-term benefit to an awarding authomy ina - -
particular case through violation of the statuwe, over the longer term harm

- to the public interest would ensue if awarding authorities are not to be helli
accountable for their violations. The number of bidders, and thus the range -
of choice ava:lable toan awardmg authonty. may well be tedmd if it we 3

#  The pondoncy of CARL s appoal to- thll court dool not excuse tho
Library's failure to reevaluate the proposals because °[a]jn application for
judicial review shall not operate as a stay of the decision rendered under
section 103D-709." HRS § 103D-710(b).
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to be assumed by prospective bidders that such an authority would not
abide by the apphcablc statutes in making its awards.

Id, at 766-67. We agree and, accordingly, hold that, where the
evaluation is so funda.!nentally flawed that the determination of
who should have  been a\;warded the contract was not, and cannot be,
made, ** and the contract has already been awarded in bad faith

and in v1o1at1on of HRS § 103D -701(£f), a successful protestor who

was not awarded the contract is entltled to recover its bid

preparatlon costs pursuant to HRS-103D-701(g).-

B In thlS case,_ the Hearlngs Offlcer concluded that *the

[ \ﬁ

evaluatlon process and the concomtant award of the contract to

I

- [Amentechl*'-' d‘not: comply with HRS s 1031: -303 (g) L.j COL 34

: because CABL s proposal 'd:Ld not rece:we a complete evaIuat:Lon m

comparlson Wlth [Amer:Ltech 1" Because "the ent_zre ‘_evaluatlon
process* was “irretrievably flawed,® it could not be determined
whether CARL should have been awarded the contract. CARL
prevalled in :Lts protest and was not awarded the contract the
contract was awarded to Amer:.tech 1n bad falth v:Lolat:Lon of HRS
§ 1.037D-701.(f..) - ';‘herefore, we: hold that CARL 1is entztled to -

recover .its bid prepar-é.tion costs, wh:;ch the Heanngs Officer

found to be approximately $30,000.00. FOF 169.

# We note that our holding would not apply where the flaw in the
evaluation is one that can be retroactively corrected by the Hearings Officer,
such as an inadvertent mathematical error requiring only recalculation.
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procurement code precludes an award of attorney s fees to a

'Vl‘requlrlng CARLWto bear the Eees 1ncurred in 1t3'h4

2. Carl may :ec‘ gver its attorpnevs' fees incurred:

CARL contends that it is also entitled to an award of

-~

its attorneys' fees and costs incurred both in the protest

hearing and in this judicial review, *given HS[P]LS's and Kane's

mlsconduct and attempt to deny CARL its rights to a falr and |

,.ﬂ

;equltable blddxng process and a full and fair hearlng ‘Neither C .

the Library nor Ameritech dlsputes CARL'Ss entltlement to

attorneys'. fees in the1r brlefs Because nothlng_rn the

TN .1.._ T

SR

successful protestor. andl under the c1rcumstances;¢£uthls case——-

g e v

..... B e T -*'-"‘ L '_ S
-would

PRL o ) ey e

zwundermlne the purposes of zhe Code, we agree wz;h.CAﬁLa : 45,1:; -

The only mentlon of attorney's feesnln the relevant
sections of the Code is found in HRS § 103D-701(g), which
provides in part that *the protesting'bidder or offeror shall be

entitled to the reascnable costs lncurred in connection with the' o

solicitation, 1nclud1ng b1d preparatlon costs other than ;{n L e

attorney's fees. The placement of the provzszon in section 701,.;§*

which defines the authorlty of the head of the purchasxng agency T

or chief procurement offlcer to resolve protested sollcltatlons,‘

as well as the plain 1anguage -- *#costs ln-connectzon wzth_theu )

solzcztatlon, lncludlng b1d preparatlon costs’ other than : ‘;L<

attorney's fees* -- demonstrate that the provzs;on has no

- applicability to this- court S authorzty to award attorney s fees

incurred in the protest. -The provzszon, by its elear and
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unambiguous terms, refers to attornei"s fees incufred in the-.-
solicitation, not the grptest,® and is a res't:rict:.iqx}_ on the
authority of the h-ead of the purchasing agency and the chief
procurement officer.

Nowhere in tbie Code_is..chegi.wa.rd of atﬁcrney's...fees _
incurred in a prot:est: expressly prolub,u:ed. . Arguably, however,
such an award lS :.mplzc:.t:lx PXo _HiE"'ted by HRS § 103D- 704 ' which

provides: B -f;_

ﬁemdmsandwnwd:erprovidedmﬂnspar&andthenﬂesadopted o
_.Ahythcpolmyofﬁce.slnnbeﬂwmmmemnsavaﬂablcforpcrsom AR

aggrieved in connection with teSulicitstion or award of'a contract.a -

suspenswnmdebmmtp:owedmg ar in.connection with a contract
‘controvesy; mmmmmm ‘Ihcmnuwdwe
proceedinigs set outin chaptér91 sha!lnotapplytoprotesed sohcmnons

. .and awards, debatments orsuspensxonS. orthe xesoluuonof contract
:‘controversxes P -

We have often stated that:

In construing statutes, a court's primary objective is to ascertain and give
effect to the intention of the legisiature as gleaned primarily from the
language contained in the statute itself. . . . Accordingly, "[i]t is well
-settled that this courtds bound by the plam. clear and unambiguous
- “language of a statute unless the Iiteral construction would produce an
absurd and unjust result, and would be clearly inconsistent with the
- purposes dnd pohmes of the statutes.”. . .” The foregoing does not preclude
-~ anexamination of-sources other than- the language of the stan.ne itself even
when the hngnage appears clear upon perfunctory review. . ... Weie this.
.not the case, a.court may be unable 10 adequately discern ﬂle underlymg
policy which the legisiature seeks to promulgate and, thus, would be unable |
to determine if a literal construction would produce an absurd or snjust
result, inconsistent with the policies of the statute.

* At the point in the protist at which- the 701(g) determination is .
made, there will, in most cases, have been very little, if any, attorney

involvement. The p;otilt_to the agency consists of a letter setting forth the & .

information*enumerated in HAR* § 3-126-3, a- response to any roquost for -
information made by the agency pursuant to HAR § 3-126-4, and, in some casesé
a request for roconsidtratxon of the agency's decision pursuant to HAR
§.3-126-8.
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Survivors of Medeiros v. Maui Land & Pineapple Co., 66 Haw. 290,

297, 660 P.2d 1316, 1321 (1983) (citations-omitted); see also
Kanno, 85 Hawai'i at 71, 937 P.2d .at 407; Shiplev v. Ala Moana
Horel, 83 Hawai'i 361, 365, 926.P.2d 1284, 1288. (1996); Bragg v.

State Farm Mut. Auto. Ins. Cn., 81 Hawai'i 302, 306, 916 P.2d -
1203, 1207 (1996); .Sar.c_x.._'l:amJ;a 79 Hawai'i 14, 17, 897 p.2d

941, 944 (19951.‘.- we belleve that a llteral cpnstruct;on of HRS

§ 103D-704, on the facts of this case; produces-an unjust result,’

,:.ncons:.stent. w:.th. the pollcles of-the- prccu.rm code.
The‘p‘rocurement code was. enacted in. an attemp; to ':,-_f

'address real prob‘lems mak:.ng dafly headllnes. _ 'rhe Ccde

prescrl'bes strlct procedures fcr the prccurement*of* goods and-

serv;ces by State agencles, for the purpases af...._ll) providing.
fair and equitable treatment of- all persons deal-ingf.wi-th the--
government procurement- system; (2) fostering broad-based
competition among.vendors while,.e_ns.urin,g .acccmtabili_ty, fiscal
responsibility, and.Effic{eﬁCQ} &naffil ihcredgééé;§§§11c~ﬂ.

—aieid Whgoe L ST

confldence in the lntegrlty of the system.

. ‘,a-ucu"a... (o~ ’—- R TSE

There ane pnly two mechanlsms for enforc:.ng the

. . -r § ERES XY oo Y By ....-—‘
R ) B X oAy

prOVlSlonS of the cudas te Intentlml maf TCH- prm310ns

R selle TiTY a4 me

K .‘ LIl et o

-by any perscn' 1s a—~msdemeanor. end. in. add:.t:.cm to the

appllcable crlmlnal penalty, the vznlator 15 subject to removal

from offlce and l:Lable to the Sta.te for lts costs 1ncurred HRS

§ 103D-:L06 Enforcement undexr fhis provxslon, l;ke any criminal

a AN

statute, is at the dlscretlon -of the: prosncutor.. < e L
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The other enforcement mechanism is through protests by
aggrieved participants in the process. The.remédiesfavailable_ .
when a protest is sustained are limited; generally the
:solicitation must be canceled or revised to complthith the Code.
In either case, though, the successful protestor has the “remedg"
of -an opportunity to participate in a fazr procurement -process
and be awarded the contract if its hzd or offer zs the most o

advantageocus: to the State. .
Where, however; the.contract has: been awarded. before .

.« o

the protest ‘is decided, there is, no 'remedy' for the protestor

i

._’-_

who has proven ‘that the process was 1n v;ala;zon oiythe Gode
After the award'of the contract, the- :on:ract can"onty be
.ratzfzed or terminated,. w1th the relovant factors favorlng
ratzfzcatzon in direct relation to the progress made towards
completion of the contract. Although ratification or termination
of a contract found to have been awarded in violation of the Code
may vindicate the pub;ic‘s interest in theiintegrity.of‘the

| procurement process, neitHEr"rémedyf;affordssthe'protestor the
opportunlty to be awarded the contract based on the merlts of 1ts
proposal Thus, it is not the excluszVe remedy provzszon of the.
Code that deprzves a protestor of meanlngful reilef in-this
case, CARL's lack of a remedy stemszfro@'Kane's‘unrlateral, bad-
faith, decision to award the contract;tojameritecﬁ:in,#iolation

of HRS § 103D-701(f).
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'wecosts, Requzring such~afg§otestur to’ bear Its an'nttorney a

The Code iteelffthus contains an inherent incentive for.
.an .agency to award the-contractAimmed;ately,upon:receipt of a
protest: it can avoid the delay and expense that would be
incurred in the cancelle;idh and resolicitation should the
" protestor prevail. In‘addition,ethere is a.built-én disincentiVe'
for an aggrieved’particibant to ﬁhrsue a protest past the agency i
.srage once'the contrect'hes*been%awarded--regardless.of whether
it is-successful in provzng a violation of the <code, and no . .

.matter “how egreglonS'the vaolat;ou}-thsuoniy pctential ‘relief’

'avanable tc the’ protestbr is recamy o£. its.-bid ;:reparat::.on-_,. . o

~ RN rl"‘ Lo rapet -

e - RS - ‘ T ..

:;jees s:renghte;s.the fxnanc;al d:elncen:zve.zo pursue a protest
once the consract“has.beennawa:ded. and essent;ally nullifies'the f;
most effective enforcement mechanism in the Code. s

In the long term, this can only decrease competition
among vendors. 'Moreover, if the procedural provisions-of -the--
Code are gneﬂforceable;e#cept atﬁthe:diecretion of the - '
. prosecutor, the Codeféannbrf'[ilhﬁreeee public confidence in the ..
”1ntegr1ty of- the sys:em‘)or, as 1: demonstrahly failed to do- 1n
‘the instant casep.'[p]rovrde for falr and equ;table treatment of
all persons. deallng with the—government procurement system" o

~> -

Although the Code does not expressly authorlze the award. of

attorney's fees under-che'czrcumstances of the instant case,_

1nterpret1ng HRS § 103D-704 to preclude .such an award. renders‘the
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* shifting tne economic bﬁrden of enforcing the Code':STa
. protestor, ‘who, because of bad-fa;th actlons of the contract;ngfﬁﬂ
'offzczal,ghas been deprzyed of any means ofsbezng made whole

“following fruitless partiCipatiOQQintan.unlawfully_condudtéa

Code incapable of furthering the purposes and policies that A

required its enactment. ‘

We do not believe that the legislature intended this
result. The remedy provisions of tne procurement code were
intended to encourage the settlement of disputes *through

adm;nlstratlve processes to save time and expense for both

partles wh;l.e.nres.emm_all_mhts_andmntamnn_ﬁmas

Sen. Stand. Comm. Rep. No. S8-93%, in 1993 Senate Journal, at ‘39.

(emphasis added) . Fairness is.not maintained, however, by = .- .

ey

R D

procurement process.
Although the Code specifically addresses ‘the
appropriate remedy when the vendor awarded the contract acts
fraudnlently or in bad faith, HRS § 103D-707(2), it does not . -
appear that the legislature contemplated a pnrohaéing agencyfs.vfi _va
bad-faith Violation of the procednral reqﬁiremente:designed :c:" T

promote falrness and publzc confidence in-the 1ntegr1ty of the - o

procurement~code. We have held that, "[a]mnng courts‘ 1nherent-

powers are the powers to create a remedy for a wrong even in the

absence of- SpeCIflc statutory remedles, and to prevent unfair

results.® mwmm.mmnrmm:mm. 76

Hawai'i 494, 507, 880 P.2d 169, 182 (1994) (citations omitted).
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" This ‘inherent power is codified in HRS § 602-5(7), which
. acknowledges this court's jurisdiction and power Fltio make and
award such judgments, decrees, orders and mandates, issue such
executions and other processes, and do such cther act§ and take
such other steps as may be necessary to carry 1nto full effect
the powers whlcn are or..shall be given. ta xthy law.g:_ﬁgz_:he

: e .“.“.' (Empha31s o

7 Mmeaye swvm o A - . -

added.) e B S i -
Accordlngly ““ba‘ctuse: tht‘leg:.sa.atm s.har:imled to

.~——._._.._ .4_-‘.‘_,'

'..4_... -.._—...--
O A e -

fathe purchasxng agency, and because :ednxrangpthe p:atestor to

-, s,--a-n_—-.—‘ -~ -

LTovrmder vy voamws®

‘tbear the f1nanczal'burden of. enfcrc1ng the Cude unﬁar Ehese

Cmbands 8t (SIS WESLIC - DOAREEL vl L. IV X -

Lﬁclrcumstances undermines™ ihe pﬁfﬁagﬁsrof"fhe“Ccde; ne Kold that a
protestor is entitled to recover ‘its. attorney's tee;-incurred in
prosecuting its protest if:.(ll-the~protestornhas.nroven that the
solicitation was in violation of the Code: (2) the contract was
" awarded in viclation of HRS § 103D=701(£); and (3) the award of

”.the contract was in bad farth. SEE' E_ﬂ.

ﬁi:x_ni_u;nnaannlis; 438 N.¥.2d 735, 738- 39 (Mlnn ct App '1989)

-t i

(holding that where the contract ne—cnr:entlywbelnq—performed .

the successful proteston,xs entztled to 1ts costs xn preparlng

its unsuccessful bid and_ 1ts expenses, 1ﬁclud1ng;a€torney s -

“fees), aff'd, 451 N.W. 2d 204, (Minn.. 19907 . _AZ. ;;,;,.,
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ITI. CONCLUSION co-
For the reasons stated above, we vacate the Hearings
Officer's August 15, 1996 Order that “the proposals submitted by
[Ameritechf.and (CARL] in response to RFP-96-4 be remanded back,
to [the Library] for propér.evaluation, after which (the Library]
shall ratify and affirm the contract, or terminate the contract
as provided for in HRS'§ 103D-707(1) (A). and (B).*

We remand te the Hearlngs Officer for any necessary

further ﬁearlngs, folluued.by entry.of an order (l) awand;ng CARL

its costs of prepar;ng lts proposal 1n response tp RFP 96, 4 and ;;;:p
‘its reasonable attorney s fees in prcsecutzng its protest.and;f;,_ﬁ-,

Cp—r

"-appeal and’ (2)-rat1fy1ng or termxnatlng the concract as~p§oviqu”m”“

for in HRS § 103D-707..° ™
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CONCURRING AND.DISSENTING OPINION BY RAMIL, J.-
WITH WHOM NAKAYAMA, J., JOINS |

I concur in the opinion except with respect to part

II.D.2, in which the majority awards CARL its reasonable

attorneys’ fees in prosecuting its protest and appeal . Both 't:he
"Code and our precedent fa:Ll to prov:.de for such a remedy

Tt is well-settled that “no attorney’s f_ee's may be

. . . S . . .- [P

awarded as damages or _costs unless so provided by s_t;.'atute,

"'Stlpulatlon: or agreement ” W&
‘Business Plaza, Inc.. S8 Haw 606, 618, 575.P.24. aes, - §78 1978y, -

'-—t~- 7‘* _n--. i

1 et e

o Hawai' 1followstheu'admonalAmmcanmlethatordmmlymomeys LT TR
fees cannot be awarded as damages or costs where not so provided by
statute, stipulation or agreement. ... This traditional Americanrule ~ = ="~
requires the litigant for whom legal services are rendered to assume the
burden of paying for those services. Thus, ordinarily counsel fees are not
recoverable against the losing party in the absence of statute, agreement or
stipulation authorizing the allowance thereof. Qlokeie SugarCo. v.
McCabe, Hamilton & Renny Co., 53 Haw. 69, 487 P.2d 769 (1971);

Berkness v, Haw'n Elec, Co,, 51 Haw. 437, 462 P.2d 196 (1969); Chun v,
Park, 51 Haw. 462,:462 P.2d 905 (1969); Estate of Campbeil. 45 Haw.

475, 382 P.2d 920 (1963); Yokochi v. Yoshimoto, 44 Haw. 297, 353 P.2d

820 (1960); Yon Holt v fzumo Taisha Kyo Mission, 44 Haw: 147, 335
P.2d 40:(1960), affd, 44 Haw. 365, 355 P.3d 40 (1960); Welsh v,

Campbell, 42 Haw. 490 (1958); Bishop Trust Co, v, Cooke Trust.Co, 39 '~

Haw. 641 (1953). This rule was equally applicable whether the pending . '
. controversy was at law or in equity: Dress Mfg. Co. v, Cadinha, 33 Haw.

1456 (1935); and Young Chun v, Robinson, 24 Haw. 368 (1912).. ... ~ ~

w 57 Haw. 599, 6047 561 b. 2d 1286, 1289 (197‘7)
(:Lnternal quotat:.on marks omz.tted) S_eg alsoc mc_zmng:.u_sm_.. :

mmmmmmnmmmmmmng 65 Haw 47‘7

653 P.2d 789 (1982); w, 59 Haw. 32, 42, 575 P.2d 468,
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476 (1978); Salvador v.'Popaa, 56 Haw. 111, 530 P2d 7 (1974);
Brown v, Tokuda, 49 Haw. 311, 417 P.2d 636. (1966). For over
eighty years, 1the..law has been consistent on this issue, ‘and I

see no compelling ‘reesoh set forth by the majority- for chanéing

-
< . . - - e

this precedent e
The Ccde does not authorize the recovery of CARL s
attorneys’ fees,: -no:::.m_ there -eva.-dence of a stz.pulat:.on.,or .other

agreement that does =Y. ooy Accord:.ngly, would decl:.ne tc grant

CARL's req‘uest for J.'t~s“a.ttorneys’ fees in prosecutrng J.m. protest _

- and- appeal because, on: the record there is nn val:.d bam 'fcr- -

D et LI . e - q.--- . -

-3 S A P . .
. . . P ] V.p.- PN .
the:.r recovery . . :
.. . - - - : P - - 'l‘ -

As a court, our, decxsxons relatmgto dlsputa govemedbytheapphcanon
of statutory law . . . must be based on that statutory law as it currently
exists, and not on statutory Jaw, as it could be or even as it should be. The
determination of what that law could be or should be is one that is
properly left to the people, through their elected legxslanve repramtanves

Ksznnn__._coumf._nms:i 89 ‘Hawad i GiL.. 79, .937 p z:k:.aov 415,

S veas
(L8 143

W(H&?) (motzon for z-ecomderatlon

..... AR TP PPNt ) "':TP."_.... -
and order of amendment) ,""" S e I
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OFFICE OF ADMINISTRATIVE HEARINGS
DEPARTMENT OF COMMERCE AND CONSUMER AFFAIRS

STATE OF HAWAI'I
CARL CORPORATION ) Case No. PCH-96-4
)
Protestor, ) HEARINGS OFFICER’S FINDINGS OF
) FACT, CONCLUSIONS OF LAW, AND
Vs. ) FINAL ORDER
)
STATE OF HAWAI'I DEPARTMENT OF )
EDUCATION, HAWAI'I STATE )
LIBRARY SYSTEM, )
)
Respondent, )
)
and )
)
DYNIX, INC. dba AMERITECH )
LIBRARY SERVICES, )
)
Intervenor. )
)

HEARINGS OFFICER’S FINDINGS OF FACT,
CONCLUSIONS OF LAW AND FINAL ORDER

L CHRONOLOGY OF THE CASE
By request for hearing filed with the Office of Administrative Hearings (“OAH”) on

March 19, 1996, CARL Corporation (“Protestor”) requested an administrative hearing to
contest the March 12, 1996, decision of Bartholomew Kane (“Mr. Kane”), director of the
Hawaii State Public Library System (“Respondent™), in which Mr. Kane denied three separate
protests and/or requests for reconsideration filed by Protestor with Mr. Lloyd Unebasami, the

Chief Procurement Officer (“CPO”) for the State of Hawaii as follows:



o Letter dated January 22, 1996, from Thomas D. Bratschun, Esq., on
behalf of Protestor, to the CPO. By letter dated January 30, 1996, the
CPO requested that Mr. Kane review the January 22 letter as a request
for reconsideration of his decision of January 9, 1996, in which he
denied Protestor’s protest submitted by letter dated January 2, 1996.

o Letter of protest dated February 6, 1996, from Jeffrey S. Harris, Esq.,
on behalf of Protestor, to the CPO, in which Protestor protested that
work relating to the subject of the initial protest was on-going.

o Letter of protest dated February 17, 1996, from Mr. Harris, on behalf
of Protestor, to the CPO, in which Protestor protested that Dynix, Inc.,
dba Ameritech Library Services (“Intervenor”) “did not comply with
the material terms of the request for proposals” and that there were
material deviations in Intervenor’s proposal which “affect price,
quantity and quality.” This particular protest was supplemented by a
subsequent letter dated February 20, 1996, from Mr. Harris to the
CPO.

Protestor followed with another request for hearing, file-dated March 21, 1996, which
sought review of the CPO’s decision dated March 13, 1996, which held that further action on
the contract issued to Intervenor under Hawaii State Library System, RFP No. 96-004-0
(“RFP 96-4”), was needed to protect substantial interests of the State. Protestor’s requests
for hearing were made pursuant to section 103D-709, Hawaii Revised Statutes (“HRS”), and
section 3-126-42 Hawaii Administrative Rules (“HAR”).

On March 22, 1996, the OAH, Rodney A. Maile, Senior Hearings Officer, presiding,
filed and subsequently served upon Mr. Harris and Winfred K. T. Pong, Deputy Attorney
General and Respondent’s attorney, a Notice of Hearing and Pre-Hearing Conference
(“Notice of Hearing”).

On April 2, 1996, a hearing was held to consider arguments in response to Protestor’s
Emergency Motion For Order Stopping Work on RFP 96-4 filed March 22, 1996. Protestor
moved for an order directing that all work related to the contract under RFP 96-4 be stopped
pending the hearing called for in the Notice of Hearing. - ' Upon consideration of the
memoranda and arguments submitted, Protestor’s motion was orally denied on April 2, 1996.

The pre-hearing conference which had initially been noticed to be held on March 29,
1996, was rescheduled pursuant to the agreement of the parties to April 2, 1996. The pre-
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hearing conference was attended by Mr. Harris, on behalf of the Protestor, and Mr. Pong, on
behalf of the Respondent. Patricia Ohara, Deputy Attorney General, appeared at the pre-
hearing conference on behalf of the CPO.

Protestor sought issuance from the OAH of several subpoena duces tecum directed
toward various of Respondent’s and Intervenor’s employees and representatives. In view of
the fact that discovery was not provided for in administrative proceedings under chapter
103D, HRS, Protestor and Respondent agreed, and the OAH ordered, that certain subpoenae
would issue with a return date of April 8, 1996, for purposes of receipt of all documents t)oﬂ be
produced, and that")the hearing would be deemed to have commenced at that time, although
the first day of testimony would be deferred until April 17, 1996. | T o |

On April 8, 1996, Intervenor, through its counsel Lawrence M. Reifurth, appeared and
advised of its desire to intervene in the proceedings. Pursuant to section 3-126-51, HAR,
Intervenor’s motion to intervene was to be filed in writing and required seventy-two hours
notice before it could be heard. Intervenor’s motion was filed on April 9, 1996, and was
granted on April 12, 1996.

On April 16, 1996, Protestor’s Motion in Limine To Prohibit The State Librarian
From Introducing ‘and Admitting Evidence Which Was Not Produced To Protestor In
Response To Its Requests For Information was heard. Upon consideration of the memoranda
and arguments submitted by the parties, the Motion in Limine was denied.

On April 17, 1996, the evidentiary hearing began, conducted by Senior Hearings
Officer Maile. Protestor was represented by Mr. Harris and Matt A. Tsukazaki, Esq.
Respondent was represented by Winfred Pong, Esq., Deputy Attorey General. Mr. Reifurth
represented the Intervenor.

At the conclusion of the evidentiary hearing, the parties agreed to submit written
closing arguments and proposed findings of fact and conclusions of law pursuant to the

following schedule:

e Protestor’s Final Written Argument . . May 13, 1996

e Respondent’s and Intervenor’s Final Written Argument May 24, 1996
e Protestor’s Reply Argument May 30, 1996
e Proposed Findings of Fact, Conclusions of Law June 24, 1996



The Hearings Officer, having considered the evidence and arguments presented during
the course of the hearing as well as the parties’ post-hearing submissions, in light of the entire
record in this matter, and applying the statutory burdens of producing evidence and persuasion
imposed upon the Protestor under section 103D-709(c), HRS, hereby renders the following

findings of fact, conclusions of law and decision.

1L FINDINGS OF FACT

A. Background of the Parties and Their Representatives
1. Data Research Associates (“DRA”) was the automation vendor for the Hawaii

public library system from April 1993, until the award of the automation vendor contract to
Intervenor. Protestor’s Proposed Findings of Fact No. 17, modified.

2. Intervenor is a division of Amerntech Corporation, located in Provo, Utah,
which provides library-related products and services. Tr. at 808, 847. In particular,
Intervenor offers three main product lines: 1) automation services; 2) content/information
access services; and 3) retrospective conversion services. Within the automation service
product line, Intervenor offers three products: 1) Notice; 2) Horizon; and 3) Dynix. Dynix,
the product at issue in this proceeding, is a library automation system that runs on a UNIX
platform. Tr. at 809. Intervenor’s Proposed Findings of Fact No. 1.

3. Protestor is a Denver-based company specializing in library and information
delivery systems. Protestor is a wholly owned subsidiary of Knight-Ridder Information, Inc.,
which has as its primary product, the CARL System, a turnkey library management system
designed to serve large, networked libraries in regional or cooperative settings. Exhibit 74A,
at 1. Intervenor’s Proposed Findings of Fact No. 2.

4. Protestor does not provide costing or functionality information to libraries
unless asked first to provide the information; however, Intervenor does provide such
information. Tr. at 568. Intervenor’s Proposed Findings of Fact No. 42, modified.

5. Intervenor has automated approximately 3,70'0J libraries worldwide in 32
countries and is referred to as the worldwide leader in automation. Tr. at 814. Intervenor’s

Proposed Findings of Fact No. 3.



6. Protestor has installed its automation system on over 420 libraries around the
country. Exhibit 74A, at 1. Over 800 libraries use Protestor’s system (including gateways
and full systems) for integrated information management, information and document delivery
services, while over 450 libraries are presently supported on the system. Exhibit 74A, at 3.
Intervenor’s Proposed Findings of Fact No. 4.

7. Intervenor has automated approximately 40% of all automated libraries in the
United States. Intervenor’s néarest competitor, in terms of market share, is GEAC, with
approximately 20% of the automated library market. Tr. at 814. DRA follows at
approximately 15%. Innovative Interfaces and Searcy’s both have about 10% of the
automated library market, while Protestor has approximately 5%. Tr. at 81S5. Intervenor’s
Proposed Findings of Fact No. S.

8. In 1995 alone, Intervenor automated approximately 437 libraries while
Protestor automated approximately eight. Tr. at 815. Intervenor’s Proposed Findings of Fact
No. 6.

9. Respondent currently has in place a DRA Integrated Library System to provide
certain basic library functions. Exhibit D, at 1; Exhibit HH, at 1. Intervenor’s Proposed
Findings of Fact No. 7.

10.  When one library automation system replaces another, the replacing system
must either start anew or it must take the information already on the library’s existing system
and translate it so that the information is readable and usable on its own system. This process
of moving information from the prior system to the replacement system is called “migrating”
the system. Intervenor has successfully migrated three DRA systems (Tr. at 936), while
Protestor has never migrated a DRA system. Tr. at 527, 528. Intervenor’s Proposed
Findings of Fact No. 8.

11.  Intervenor employs approximately 1000 people worldwide (Tr. at 840), with
88 of those people in its sales department (Tr. at 815), while Protestor employs approximately
100 people (Tr. at 564) and has a sales group of 3 people: Ms.T'BJecky Lunzini, the company’s
president, Mr. Ward Shaw, the company’s cﬁief executive officer and Mr. Donald Kaiser, the
company’s director of marketing. Tr. at 559, 560. Intervenor’s Proposed Findings of Fact

No. 9.
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12.  As part of their respective sales practices, Intervenor’s sales people make “cold
calls” on potential customers (Tr. at 824), while Protestor’s sales people rarely make cold
calls. Tr. at 561. Intervenor’s Proposed Findings of Fact No. 10.

13. Mr. Bartholomew A. Kane is the State Librarian, head of the Hawaii State
Library System, Department of Education.

14.  Ms. Kathy Sterrett is employed by Respondent as a Librarian IV, and was a
member of the Respondent’s re-engineering team selected by Mr. Kane.

15.  Ms. Diane Eddy is employed by Respondent as a Librarian V, and was a
member of the Respondent’s re-engineering team selected by Mr. Kane. Ms. Eddy is also the
president of the State Library Association.

16.  Ms. Hiede Miller-Pakvasa is employed by Respondent as a data processing
systems analyst in Respondent’s Research and Evaluation Services Section (“RESS”) since
1991.

17.  Mr. Robert E. Gibbons is employed by Respondent as a data processing
analyst in RESS. Mr. Gibbons has been a data processing analyst in RESS for approximately
20 years.

18.  Mr. Alan Nakamoto is an automated systems equipment technician (“ASET”)
in Respondent’s Management Information Systems department. An ASET maintains and
repairs all of Respondent’s computer equipment.

19.  Ms. Betty Kingery is employed by Respondent and is currently a Managing
Librarian I. Ms. Kingery was the department head of RESS and was on the management team
for Respondent’s new automation system.

20.  Ms. Leana F. Sahli is employed by Respondent as a Computer Programmer IV
in Respondent’s Management Information Branch. Ms. Sahli was a member of RESS through
1995.

21.  The Maui High Performance Computing Center (“MHPCC”) is a computer
support center operated by the University of New Mexico in Kihei, Maui, State of Hawaii.
MHPCC receives federal funding and px‘imadiy provides support services to military projects,
such as the Air Force telescope installation on Haleakala, Maui. However, MHPCC has also

civilian and commercial clients for its computer and electronic resources.



B. Pre-RFP Contact Between Intervenor and Respondent
22. On or about March 25, 1994, Linda Wilson (nee Linda Miller), Intervenor’s

sales representative for California, Arizona, Nevada, and Hawaii, met Betty Kingery at
Intervenor’s booth.! At that time, Ms. Kingery was part of Respondent’s management team,
the head of the Respondent’s Research and Evaluation Services Sections (“RESS”). Ms.
Kingery spent approximately an hour with Ms. Wilson at Intervenor’s booth, and Ms. Kingery
had the opportunity to see Intervenor’s Dynix system demonstrated. After speaking with Ms.
Kingery, Ms. Wilson was of the impression that Ms. Kingery was anxious to upgrade
Respondent’s system and migrate to the Dynix system. Protestor’s Proposed Findings of Fact
No. 1, modified.

23.  During the summer 1994 American Library Association (“ALA”) meeting in
Miami, Florida, Ms. Wilson had lunch with Mr. Kane, at which time she noted that
Respondent was unhappy with their then-current DRA system, that there had been some
“butting of heads” between the Respondent and DRA concerning DRA’s obligation to “get
some things done,” that Mr. Kane was working to “reorganize” the Respondent’s system, and
that a “re-engineering project” was underway within that system. Tr. at 824. Intervenor’s
Proposed Findings of Fact No. 13, modified.

24.  Protestor has no record of meeting with any of Respondent’s personnel during
the summer 1994 AL A meeting in Miami. Tr. at 563. Intervenor’s Proposed Findings of Fact
No. 12.

25.  As part of her follow-up during the fall of 1994, Ms. Wilson attended the
Hawaii Library Association (“HLA”) Conference where Intervenor staffed an information
booth. Tr. at 825.°

26. While in Hawaii for the HLA conference, Ms. Wilson met with various of

Respondent’s personnel for the purpose of gathering more information concerning changes

! Although the parties stipulated that Ms. Wilson met with Ms. Kingery on March 25, 1994, the
stipulation did not indicate where the meeting took place. Tr. at 1043.

? Ms. Kingery testified that she visited the Intervenor’s booth during a HLA conference in 1994.
Although Ms. Kingery was impressed with Intervenor’s product, Ms. Kingery did not pass the information
back to Mr. Kane. Tr. at 325. Intervenor’s Proposed Findings of Fact No. 14, modified..
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underway within Respondent’s system, to test the political climate, and to get a feel for other
contracts in the area. Ms. Wilson also met with Mr. Corey Lindo, the Digital Equipment
Corporation representative servicing the Respondent, and talked with him about his
knowledge concerning the Respondent. Tr. at 825. Furthermore, Ms. Wilson collected
information at the time concerning MHPCC, and appears to have spoken with MHPCC
representatives Kenneth Cole and Mary Ann Bufalini. Tr. at 826. Intervenor’s Proposed
Findings of Fact No. 16.

27.  During that same time period, Ms. Wilson followed up by providing various of
Respondent’s personnel with literature and information concerning Intervenor’s experience
with library automation systems. Ms. Wilson prepared and presented a cost estimate, both for
a stand-alone system and for an automation center-type system. Tr. at 826. Intervenor’s
Proposed Findings of Fact No. 17.

28.  Protestor did not attend the 1994 HLA convention. Tr. at 562. Intervenor’s
Proposed Findings of Fact No. 15.

29.  During 1994, Ms. Wilson had already begun gathering information on MHPCC
which was left in her Hawaii sales files after she was transferred to another position. Tr. at
826. Respondent’s Proposed Findings of Fact No. 3.

30. In approximately January 1995, Ms. Wilson transferred to another position
within Intervenor’s office and Mr. Brad Whittle, Ms. Wilson’s supervisor, took over the
responsibility for the Hawaii account. Tr. at 826. Intervenor’s Proposed Findings of Fact No.
18.

31.  Subsequently, Mr. Whittle renewed his acquaintance with the Respondent by
reviewing Ms. Wilson’s files and telephoning some of the main contacts identified there. Mr.
Whittle attempted to telephone Mr. Kane, but was unable to make contact. He then called
Ms. Carolyn Spencer. Ms. Spencer said, however, that she was not involved in library
automation services, and so directed him to Ms. Kingery. Tr. at 827. When Mr. Whittle
spoke with Ms. Kingery in early February 1995, Ms. Kingéfy said that Ms. Wilson had
promised to send out a “revised conﬁguratidn” and asked that Mr. Whittle carry through on
that promise. Tr. at 830, 827. Intervenor’s Proposed Findings of Fact No. 19.



32.  On or about February 28, 1995, MHPCC expressed its interest in providing
Respondent with computer-based information services. MHPCC and Respondent had been
discussing Internet access to the libraries through MHPCC and the migration of Respondent’s
on-line public access catalog and other computer systems to the MHPCC. MHPCC also
informed Respondent about the $2,000 credit offered by GTE Hawaiian Telephone to each
public library f6r installation and monthly services fees on data network connections, although
Respondent would be responsible for connecting the frame relay network to its own computer
system. Exhibit 1.

33.  In February 1995, Mr. Whittle solicited additional information from Ms.
Kingery and then sent a new cost proposal for both (1) the outright purchase of a new system,
and (2) the “outsourcing” of various traditional library functions (the automation center-type
approach). Tr. at 827. Intervenor’s Proposed Findings of Fact No. 20.

34.  During his conversations with Ms. Kingery in February 1995, Mr. Whittle
asked whether a system might be located at MHPCC. Mr. Whittle was interested in MHPCC
because of its substantial computer resources, including UNIX processors on IBM machines,
and because Mr. Whittle was exploring the possibility of running Intervenor’s automation
center system directly on the MHPCC system.> Mr. Whittle followed up by sending Ms.
Kingery certain information relating to MHPCC and Intervenor’s systems. Tr. at 828.
Intervenor’s Proposed Findings of Fact No. 21.

35.  On or about March 2, 1995, Respondent received a price quote from
Intervenor for a DEC 2100 AlphaServer 3-way, dated January 9, 1995. Exh. 2. Protestor’s
Proposed Findings of Fact No. 2, modified. ‘ |

36. On or about March 3, 1995, Respondent received a price quote from
Intervenor for a computer automation center, dated February 10, 1995. Exh. 3. Protestor’s
Proposed Findings of Fact No. 2, modified.

37.  The January 9, 1995, and February 10, 1995 proposals from Intervenor were
received by RESS and forwarded to the appropriate persons with Respondent. Protestor’s

Proposed Findings of Fact No. 2, modified.

? Intervenor’s Dynix system operates on a UNIX based system.
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38.  Inor around late March of 1995, Respondent established a re-engineering team
comprised of Respondent’s employees: Ms. Kingery, Diane Eddy, and Kathy Sterrett. The
re-engineering team was responsible for the three projects which comprised Respondent’s re-
engineering efforts, including the selection of a new automation system. Mr. Kane’s intention
through the formation of this team was to outsource technical services (acquisitions and
cataloging) as well as automation services. Tr. at 593 and 836. Protestor’s Proposed Findings
of Fact No. 5, modified, and Respondent’s Proposed Findings of Fact No. 5.

39.  In late May 1995, Mr. Whittle asked Ms. Stacey Smith to travel to Hawaii to
-see Ms. Kingery and Mr. Kane. Ms. Smith told Mr. Whittle that Mr. Kane informed her that
the re-engineering project was nearing completion. Ms. Smith reported that the Respondent
was “looking at doing something evolutionary and revolutionary” in the library industry by
“outsourcing everything.” Tr. at 835. Intervenor’s Proposed Findings of Fact No. 22.

40.  While on her visit in May 1995, Ms. Smith met with Mr. Corey Lindo and
learned about “the state of the State,” where Hawaii was “at financially,” about the deficit and
state budget cuts. Furthermore, Ms. Smith learned the background of various library officials
and personnel. Tr. at 838. Intervenor’s Proposed Findings of Fact No. 26.

41.  Following Ms. Smith’s return to Utah, Intervenor’s next contact with
Respondent occurred when Mr. Whittle telephoned Mr. Kane in late May or early June 1995
to arrange a meeting at the ALA summer convention to be held in Chicago during the middle
of June. Tr. at 839. Intervenor’s Proposed Findings of Fact No. 27.

42.  On or about June 2, 1995, Liana Sahli from RESS sent an e-mail to Stacey
Tate (Smith) requesting information on voice emulation hardware. Exhibit 8. Ms. Sahli also
discussed the equipment with other vendors who sold the hardware, and eventually purchased
the hardware from Pacific Business Machines. Ms. Sahli was not aware when purchasing the
voice emulation hardware whether it would be part of the overall office automation or
whether any particular automation vendor would be able to use it. Tr. at 386-387.
Intervenor’s Proposed Findings of Fact No. 28. o

43. In or around June 1995, whilé at the ALA convention in Chicago, Mr. Whittle
organized a luncheon meeting with Kane, Kane’s wife, Mr. Tom Quarton (Intervenor’s

president), Mr. Arthur Brady (Intervenor’s current vice president of sales), Mr. Whittle and
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Ms. Debra Park (the company’s new western sales representative). The luncheon meeting
was conducted in one of Intervenor’s suites at the convention site. Tr. at 841. During the
luncheon meeting, Mr. Kane and Intervenor’s representatives discussed Respondent’s re-
engineering project, and the use and operation of automation centers. The Intervenor’s
representatives also talked about the company’s automation centers, where they were located,
what Intervenor had done with them and how they were operated. Tr. at 843. Intervenor’s
Proposed Findings of Fact Nos. 29 and 30, modified, and Protestor’s Proposed Findings of
Fact No. 4, modified.

44.  During the Chicago ALA luncheon with Intervenor, Mr. Kane explained that
Respondent would be looking to outsource its computer services and that he would be
speaking with other vendors while at the ALA meeting.* Tr. at 844. Intervenor’s Proposed
Findings of Fact No. 31.

45.  Though Protestor staffed an information booth at the summer 1995 ALA
convention, there is no record to establish that any Protestor representative met with or spoke
to any of Respondent’s personnel during the convention. Tr. at 563-564. Intervenor’s
Proposed Findings of Fact No. 32.

46. In or around June, 1995, Ms. Eddy, at the direction of Mr. Kane, began
gathering information on the request for propos‘als (“RFP”) and the invitation for bids (“IFB”)
procurement processes. Tr. at 687-89. Protestor’s Proposed Findings of Fact No. 6,
modified.

47.  On or about July 3, 1995, Mr. Kane met with MHPCC representatives about
the Respondent’s re-engineering effort, and they agreed that Mary Ann Bufalini, MHPCC’s
representative, would sit on the Respondent’s re-engineering committee as the representative

for MHPCC. Ex. 162. Protestor’s Proposed Findings of Fact No. 8, modified.

‘ Typically, libraries have not outsourced any of their services, other than obtaining their cataloging
services from a particular vendor. Libraries routinely maintain a technical services staff that handles all
other processing. Tr. at 836. Over time, libraries have begun to outsource their computing services, but no
other library functions. What the Respondent proposed to do by its intention to “outsource everything” was
to outsource not only the computing services, but the technical services as well (cataloging and acquisitions).
To this extent, Respondent’s outsourcing proposals were novel. Tr. at 836. Intervenor’s Proposed Findings
of Fact Nos. 23, 24 and 25.
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48.  According to the electronic notes kept by Margaret Lewis of MHPCC, during
Mr. Kane’s meeting with MHPCC representatives on July 3, 1995, Mr. Kane indicated that he
had found a vendor for a RS600 computer automation system, (Intervenor) and that
Intervenor was interested in working with MHPCC. Ms. Lewis’ electronic notes also
indicated that Mr. Kane informed the MHPCC representatives that Intervenor’s
representatives would be visiting Mr. Kane and Respondent in July of 1995, and they would
like to meet with MHPCC to review MHPCC’s set-up at that time. Ex. 162. Protestor’s
Proposed Findings of Fact No. 8, modified.

49.  On or about July 26, 1995, Respondent’s representatives met with MHPCC
representatives to discuss the Respondent’s re-engineering program. As a result of the July
26, 1995 meeting, at least some of the MHPCC representatives were left with the impression
that Intervenor would be performing the work to automate the State library system.
Protestor’s Proposed Findings of Fact No. 10, modified.

50.  On or about July 26, 1995, Respondent asked GTE Hawaiian Telephone
(“GTE”) for verification of the availability of frame relays for all libraries. Tr. at 256, 329-
330; Exs. 193 and 193-A. Protestor’s Proposed Findings of Fact No. 11, modified.

51.  In or around July 1995, Respondent and GTE discussed the type of equipment
to be used in the frame relay system, how the network would be configured, and different
technical scenarios. Tr. at 331. Protestor’s Proposed Findings of Fact No. 11, modified.

52.  In July 1995, Mr. Whittle spoke with Ms. Eddy to find out where Respondent
stood with respect to its re-engineering efforts and its related interest in outsourcing computer
services. Mr. Whittle also wanted to arrange another on-site visit in order to introduce Ms.
Park to Respondent’s personnel. Ms. Park had only recently become Intervenor’s western
sales representative, and would be responsible for Respondent’s account. Tr. at 845.
Intervenor’s Proposed Findings of Fact No. 33, modified.

53.  Mr. Whittle followed up on his telephone conversation with Ms. Eddy with
several other calls in which he conﬁrme@ the dates, times and ‘schedules for the on-site visit.
Tr. at 845. The visit was ultimately set fér August 28 and 29, 1995. Tr. at 847, 848.

Intervenor’s Proposed Findings of Fact No. 34.
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54. Among the telephone calls made by Mr. Whittle during the July/August period
was a call to Ken Cole at MHPCC at which time he was directed to speak with Mary Ann
Bufalini, MHPCC'’s sales representative on Oahu. Mr. Whittle wanted to meet with MHPCC
to determine whether MHPCC might be able to run the Intervenor’s software on its system.
Tr. at 846. Intervenor’s Proposed Findings of Fact No. 35.

55.  After arranging with Ms. Bufalini to visit the MHPCC site in August, 1995,
Mr. Whittle mentioned in a telephone conversation with Respondent that he and Ms. Park
intended to meet with MHPCC while they were in Hawaii. Upon learning of Intervenor’s
intention to visit MHPCC, Mr. Kane asked if he could come along. Tr. at 846. Intervenor’s
Proposed Findings of Fact No. 36.

56.  Up to the point where Mr. Whittle advised Mr. Kane that he had arranged to
meet with MHPCC personnel while in Hawaii in late August, Mr. Kane had never mentioned
MHPCC to Mr. Whittle. Tr. at 846; Tr. at 934. Intervenor’s Proposed Findings of Fact No.
37.

57. Mr. Whittle pursued MHPCC for more than the possibility that it might do
business with Intervenor. Ameritech Corporation’s Electronic Commerce Division (of which
Intervenor is a part), for instance, had previously helped convert other supercomputing
centers in the U.S. to business applications, and helped them diversify away from reliance on
government contracts. Tr. at 847. Intervenor’s Proposed Findings of Fact No. 38.

58. On or about July 28, 1995, Respondent’s representatives met with MHPCC
representatives again to discuss the best way to proceed with Respondent’s re-engineering
program, Internet services, and the automation of the library system. August 21, 1995, was
discussed as the target date to meet with the experts in the various fields that would be
involved in the project. Tr. at 102 - 103; Ex. 165. Protestor’s Proposed Findings of Fact No.
12, modified.

59.  On or about August 2, 1995, Ms. Eddy contacted Mr. Whittle to gather
general information on what type of sotftware would be needed to establish the management
information system which would be required in the future by the newly reengineered State

library system. Exhibit 11. Tr. at 85. Respondent’s Proposed Findings of Fact No. 9.
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60. On August 2, 1995, Mr. Whittle informed Ms. Eddy that Respondent’s DRA
computer system was not compatible with the computer system operated by MHPCC. Exhibit
11. Mr. Whittle also informed Ms. Eddy that MHPCC ran on a IBM SP2 system, which is a
UNIX based system, and that the current automation system used by DRA which was a DEC
system, could not run on the MHPCC operating system. Mr. Whittle provided Respondent
with this information so that Respondent could compare the Intervenor’s automation system
with DRA’s system, the Dynix computer automation system. Tr. at 998 - 999; 1031.
Protestor’s Proposed Findings of Fact No. 16, modified.

61.  On or about August 2, 1995, representatives from Respondent and MHPCC
met to discuss Internet implementations for Respondent. Ex. 153. Protestor’s Proposed
Findings of Fact No. 13.

62.  On or about August 4, 1995, Respondent’s staff and GTE representatives
discussed how to migrate the frame relay for other sorts of data transfer between the libraries.
Tr. at 245. Respondent asked for information from GTE on the cost of frame relay work in
preparation of an August 30, 1995 meeting. The coordination of the frame relay work
involved Respondent, GTE, and MHPCC. Tr. at 257; Exhibit 194. Protesfor’s Proposed
Findings of Fact No. 14, modified.

63. On or about August 6, 1995, GTE representatives subsequently met with
Respondent’s staff and MHPCC representatives that were in charge of Respondent’s frame
relay work, to discuss the frame relay system, that was terminating at MHPCC. The frame
relay system was intended by Respondent to be used for its entire automation system,
including Internet access. Tr. at 335 - 336. Protestor’s Proposed Findings of Fact No. 15,
modified.

64. On or about August 8, 1995, Mr. Kane, his staff and Intervenor scheduled
meetings for August 28 and 29, 1995, to discuss a new automation system for Respondent.
Exhibits 9, 12; Tr. at 82, 86, and 1002-3. Protestor’s Proposed Findings of Fact No. 19,
modified. y | ;

65. By letter dated August 10, 1995, Respondent provided Intervenor with more
information about Respondent’s re-engineering project. Respondent reiterated its interest in

MHPCC and that it was looking for products which were compatible with MHPCC’s system.

- 14-



Exhibit 13; Tr. at 86-87, and 1006-7. Protestor’s Proposed Findings of Fact No. 16,
modified.

66.  On or about August 21, 1995, Respondent submitted a proposal to GTE for a
frame relay from the Salt Lake library to the main library. Exhibit 196. On or about August
21, 1995, Respondent informed GTE of its intention to migrate all 48 public libraries, if
funding was available. Tr. at 274. Protestor’s Proposed Findings of Fact No. 21, modified.

67. On or about August 22, 1995, GTE understood that Respondent was
interested in working with MHPCC and GTE in migrating the frame relay. Tr. at 337.
Protestor’s Proposed Findings of Fact No. 22, modified.

68.  Mr. Whittle and Ms. Park visited Hawaii on August 28 and 29, 1995.

69. On August 28, 1995, Mr. Whittle and Ms. Park met with Mr. Kane, Ms. Eddy,
and Ms. Sterrett, between 9:00 a.m. to 11:30 a.m. At which time, Mr. Kane re-emphasized
the importance of re-engineering, saying that nothing would be worse than to go through all
the effort that Respondent had been going through and not be able to have the re-engineering
process come to fruition. Mr. Kane provided an update on Respondent’s re-engineering
project. According to Mr. Kane, the outsourcing of technical services, computing services
and magazine subscriptions was critical to the re-engineering efforts. Tr. at 848. Protestor’s
Proposed Findings of Fact No. 23, modified; and Intervenor’s Proposed Findings of Fact No.
39.

70.  During the same meeting on August 28, 1995, Mr. Whittle and Ms. Park
discussed what an automation center arrangement could do for the Respondent and how such
an arrangement might meet the Respondent’s needs. Specifically, Mr. Whittle and Ms. Park
sought to tie in Intervenor’s product offerings to the needs that Respondent had discovered
during its re-engineering process. Tr. at 849. Intervenor’s Proposed Findings of Fact No. 40.

71.  During that same meeting, Mr. Whittle offered to prepare a “pre-proposal” for
the Respondent’s consideration. Within Intervenor, a pre-proposal is a summary document
which outlines the potential customer’s current system, and describes how Intervenor’s
product/service offerings might be able to éddress any existing shortcomings or solve any
problems. Mr. Whittle offered to provide the pre-proposal by mid-September. Tr. at 850.

Intervenor’s Proposed Findings of Fact No. 41.
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72.  During the afternoon on August 28th, Mr. Whittle and Ms. Park went to visit
the Respondent’s RESS division in Salt Lake (Oahu) (Tr. at 854) and met with Mr. Kane, Ms.
Eddy, Ms. Kingery, Mr. Gibbons, Ms. Miller-Pakvasa, and Ms. Sahli of RESS. Tr. at 851,
852. During the afternoon meeting with RESS, Mr. Whittle and Ms. Park asked questions of
the RESS staff for the purpose of developing a more complete picture of Respondent’s
existing network and system. Tr. at 852. Mr. Gibbons, in particular, provided Mr. Whittle
and Ms. Park with technical details concerning the current VAX set up, and how the current
network was set up, including the current cabling. Tr. at 853. During this meeting,
Intervenor explained the advantages of the UNIX-based software products in comparison to
the VMS system that was then being used by Respondent. Intervenor’s Proposed Findings of
Fact No. 43, modified, and Protestor’s Proposed Findings of Fact No. 27, modified.

73. On the morning of August 29, 1995, Mr. Kane at Intervenor’s invitation flew
to Maui with Mr. Whittle and Ms. Park to meet with MHPCC representatives Margaret
Lewis, Mary Ann Bufalini, and Burt Lum, to discuss MHPCC’s participation in Respondent’s
re-engineering efforts with Intervenor. Tr. at 108-112, 115, 854, 1010; Exhibit 168. This
meeting lasted approximately two and one half hours. Tr. at 1013. The group discussed
Ameritech’s corporate structure, the work stations platforms under consideration for the
automation system, and software systems available through Dynix for the automation system.
Tr. at 108-112, 115; Exhibit 168. The purpose of this meeting was to discuss MHPCC’s
involvement in the automation of Respondent in order for MHPCC to price its services to
Respondent and Intervenor. Id. The group discussed Respondent’s January 2, 1996, deadline
to complete Respondent’s automation. /d. Protestor’s Proposed Findings of Fact No. 28,
modified.

74.  During the morning meeting of August 29, 1995, Intervenor learned that
MHPCC’s SP2 system could not effectively run Intervenor’s soﬁwaré and, therefore, if
Intervenor was to use MHPCC’s system, it would have to provide the hardware for MHPCC
personnel to manage. Tr. at 856. Intervenor’s Proposed Findirfgé of Fact No. 44.

75.  During the morning meeting of August 29, 1995, Mr. Whittle asked Mr. Lum,
MHPCC’s Technical Marketing Manager, to secure some price estimates since Respondent’s

new system would require a new network. Tr. at 859. At the time that Mr. Whittle asked
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Mr. Lum to work with GTE, Mr. Whittle was unaware of any communication that
Respondent may have had with GTE concerning the pricing and configuration of a frame relay
system. Tr. at 1003. The first time that Mr. Whittle ever heard anything on the silbject, in
fact, was after Protestor filed its protest in this case. Tr. at 1004. Intervenor’s Proposed
Findings of Fact No. 45.

76. On August 29, 1995, after the MHPCC meeting, Mr. Kane, Mr. Whittle and
Ms. Park, had lunch in Maui and returned to Mr. Kane’s office for another meeting with Ms.
Sterrett and Ms. Eddy. In this meeting, the group discussed what they had learned from and
about MHPCC, and reconfirmed that Intervenor would be submitting a written proposal in the
middle of September 1995. Tr. at 857. Protestor’s Proposed Findings of Fact No. 29.

77.  Inthe August 28 and 29, 1995, meetings between Respondent and Intervenor,
the parties discussed Respondent’s budget and how much money the library could spend on
the automation system. Tr. at 1058-59. Protestor’s Proposed Findings of Fact No. 30.

78. On or before August 31, 1995, Mr. Kane and Intervenor discussed the general
timeline for the installation of the automation system by Intervenor for Respondent. Exhibit
16; Tr. at 1017-19. Protestor’s Proposed Findings of Fact No. 32.

79. On or about August 31, 1995, Intervenor confirmed with Respondent that in
order to meet Respondent’s timetable, Intervenor needed to begin working on the project
right away. In particular, Intervenor needed information about configuration and peripherals
to prepare its proposal and to take other steps to build the new automation system. Exhibit
16; Tr. at 1019-20. Protestor’s Proposed Findings of Fact No. 33, modified. |

80.  On or about August 31, 1995, based upon its meetings and discussions with
Mr. Kane and Intervenor, at least several members of the MHPCC staff were of the
understanding that Intervenor was going to be Respondent’s library automation system
vendor and would be the hardware/software supplier for this project. Tr. at 115-116; Exhibit
171, modified. :

81. On or about September 3, 1995, Mr. Kane and fnfervenor scheduled a meeting
between the two groups for September 28 and 29, 1995. Exhibit 22. The meeting agenda
included meeting with Elaine Murphy (Mr. Kane’s wife), to discuss Honolulu City and County
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projects. Id. The meeting agenda also included a demonstration of the Dynix system for
Respondent. Id. Protestor’s Proposed Findings of Fact No. 34, modified.

82.  On or about September 6, 1995, Ms. Miller-Pakvasa was informed that
Intervenor’s demonstration database was available to Respondent’s re-engineering team and
selected RESS members. No staff member ever told Ms. Miller-Pakvasa that they viewed the
demonstration database. Tr. at 176. Intervenor’s Proposed Findings of Fact No. 51. Ms.
Miller-Pakvasa circulated information to Respondent’s personnel involved in the re-
engineering project and the automation system on accessing the Intervenor’s Dynix
demonstration program. Exhibit 35; Tr. at 182-183. The information was used by Ms.
Miller-Pakvasa to tour the Dynix system. Tr. at 170. The ability to tour the Dynix system
was made available to Respondent’s staff involved in the re-engineering project. Id. Ms.
Miller-Pakvasa toured through the Dynix system to look for any technical problems to assist
Respondent’s staff in understanding the use of the Dynix system. Tr. at 174-176; Exhibits
148, 149. The Dynix system was made available to Respondent’s staff involved in the re-
engineering project and automation system. Tr. at 173-176. Respondent’s staff specifically
asked for access to the Dynix demonstration program. Id. Protestor’s Proposed Findings of
Fact No. 35, modified.

83.  Respondent’s re-engineering team members met together on September 7 and
8, 1995, to discuss Respondent’s automation needs. Tr. at 31, 88.

84. On or about September 12, 1995, MHPCC and Intervenor exchanged
information about the automation system to assist Intervenor in preparing the cost proposal
for Respondent. Tr. at 118-121, 125-126; Exhibits 172, 173, 174, 175, 176, 177, 178, 180.
Intervenor provided a timetable to MHPCC regarding the submission of its proposal to
Respondent on the automation system and the issuance of the RFP by Respondent. Id.
Intervenor knew before RFP-96-1 was issued, that Respondent would be issuing an RFP for a
computer automation system for Respondent. Id. Protestor’s Proposed Findings of Fact No.
36, modified. H a

85.  Intervenor asked MHPCC to secure information and price estimates from GTE
for frame relay work. Vol. VI at 859-60. Protestor’s Proposed Findings of Fact No. 37,

modified.
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86. On or about September 12, 1995, Intervenor informed MHPCC about the
timeline for the installation of Respondent’s automation system and the RFP process. Exhibit
172; Tr. at 1073. Intervenor intended to submit a proposal for the automation system to
Respondent by September 20, 1995. Intervenor understood that Respondent would issue a
RFP for the automation system in October, 1995. Intervenor also understood that
Respondent would issue a notice of proceeding in October, 1995, and a flash cut installation
from the DRA system to the Intervenor’s Dynix system would be done before the legislative
session, January 10 to 15, 1996. Exhibit 172; Tr. at 119-121. Protestor’s Proposed Findings
of Fact No. 39, modified.

87.  During the period prior to the issuance of RFP 96-1, in response to
Intervenor’s requests, Respondent’s staff provided Intervenor with various information which
was necessary for Intervenor to prepare its proposal to Respondent for the automation
system. Respondent provided Intervenor with information about Respondent’s equipment and
capacity requirements for the automation system, the number, type and model number of
equipment required by Respondent. Tr. at 178-179; 247-249; 858; and 1064-65; Exhibits 18,
19, 20, 21, 23, 24, 25. Respondent also provided Intervenor with information about the
Respondent’s Automation Inventory (Exhibit 29); local telephone rates (Exhibit 30); details
for Respondent’s peripherals (Tr. at 171-172; 1064-65); on-line equipment existing at
Respondent (Exhibit 1551; Tr. at 172-173); microcomputer data and central site equipment
(Tr. at 1069); and conversion utilities (Exhibits 43 and 44). Respondent provided Intervenor
with information on library sites, number of computers, and the speeds by which the circuit
would be established to that site. Tr. at 129-133; Exhibit 181. Respondent also provided
Intervenor with graphics depicting the various library sites connected to the various frame
relay breaks, the work station, router, a DSU/CSU, and terminal server. Tr. at 133-34,
Exhibit 181. Protestor’s Proposed Findings of Fact No. 40, modified.

88.  From the time that Mr. Whittle and Ms. Park returned home on August 29,
1995, until they returned in late September, 1995, Mr. Whittle had a series of telephone calls
and faxes to and from various of Respohdent’s personnel in which Mr. Whittle tried to clarify
the infdrmation concerning Respondent’s system obtained from the August 28 meeting with

RESS personnel. Tr. at 858. Mr. Whittle sought the detailed information in order to assist
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him in preparing the pre-proposal that he had promised. Tr. at 859. Intervenor’s Proposed
Findings of Fact No. 47.

89.  Some of the information which Mr. Whittle requested had to be gathered from
the individual libraries, and took several weeks to prepare. Tr. at 172, 173. Some of the
information, such as the DRA customer list, was never provided. Exhibit 31; Tr. at 90.
Intervenor’s Proposed Findings of Fact No. 48.

90. In addition to spending the first half of September 1995 securing the
information necessary for inclusion in the pre-proposal, Mr. Whittle had a number of
telephone and fax communications with Respondent’s personnel arranging and confirming the
September 28 and 29 meetings on Oahu during which he and Ms. Park would present
Intervenor’s pre-proposal. Tr. at 860, 861. Intervenor’s Proposed Findings of Fact No. 49.

91.  While gathering information for purposes of preparing the pre-proposal, Mr.
Whittle spoke to Mr. Lum and learned that GTE had available a credit which would apply to
libraries. Mr. Whittle did not learn about the GTE credit from Respondent. Tr. at 931-932.
Intervenor’s Proposed Findings of Fact No. 50.

92. When Mr. Whittle returned home on August 29, 1995, he had promised Mr.
Kane that he would provide him with the pre-proposal within two weeks. Tr. at 868. On
September 19, 1995, Mr. Whittle faxed an apology to Mr. Kane for his failure to meet the
self-imposed deadline and advised that the document would be faxed later that day. Exhibit
32. The apology was entirely the consequence of Mr. Whittle’s concern over his failure to
live up to his own deadline; Mr. Kane had not called to ask about the pre-proposal despite the
fact that it was almost a week late. Tr. at 869. Intervenor’s Proposed Findings of Fact No.
52. |

93.  Mr. Whittle helped Respondent select the proper circuits and speeds to be used
for the frame relay. Tr. at 1004-05. Mr. Kane provided the information on the configuration
of the frame relay work to Intervenor. Id.; Tr. at 1094-96; Exhibit 40. This information on
frame relay network was not provided to Protestor at any time f)rior or after the issuance of
the RFPs. Tr. at 464. The frame relay network configuration diagram provided by Mr. Kane
to Respondent was incorporated into the responses by Intervenor to both RFP-96-1 and RFP-
96-4. Tr. at 1005-06; 1095-96. Protestor’s Proposed Findings of Fact No. 41, modified.
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94.  In securing information from Respondent, Mr. Whittle communicated with Mr.
Kane, Ms. Sterrett, Ms. Eddy, Ms. Kingery, Mr. Gibbons, and Ms. Miller-Pakvasa. Tr. at 858
Intervenor asked for the information to help it prepare its proposal to Respondent for the
automation center. Id. at 859. The information requested by Intervenor and provided by
Respbndent to Intervenor was necessary for Intervenor’s preparation of its proposal in
response to the RFPs. Tr. at 1066, 1070. Protestor’s Proposed Findings of Fact No. 42,
modified.

95.  Later in the day on September 19, 1995, Mr. Whittle faxed a copy of
Intervenor’s pre-proposal to Mr. Kane. Exhibit 33 (2102330051). Although the Intervenor’s
document was entitled, “Response to a Request for Proposal for a Computer Automation
System for HSLS” dated September 21, 1995, Intervenor frequently prepares pre-proposals
(Tr. at 867), and refers to these pre-proposals as “responses” to RFPs because its provisions
are derived from the company’s standard RFP boilerplate responses. Tr. at 866. Intervenor’s
pre-proposal consisted of seventy-one (71) pages. Ex. 33. Intervenor’s Proposed Findings of
Fact No. 53, modified; and Protestor’s Proposed Findings of Fact No. 43, modified.

96.  The Intervenor’s September 21, 1995 pre-proposal contained three possible
automation system scenario’s which Intervenor understood was what Respondent wanted in
an automation system. Tr. at 156, and 1082. The Intervenor’s September 21, 1995 pre-
proposal contained within it information Intervenor obtained from MHPCC about the frame
relay costs. Tr. at 1079-80. Protestor’s Proposed Findings of Fact No. 44, modified.

97.  The automation system configuration in Intervenor’s September 22, 1995
proposal to Respondent is very similar to the automation system configuration ultimately
proposed by Intervenor’s in response to RFP-96-1. Tr. at 127-129; Exhibits 179, 76a.
Protestor’s Proposed Findings of Fact No. 39, modified.

98.  The September 21, 1995 proposal from Intervenor contained three possible
automation system scenario’s which Intervenor understood was what Respondent wanted in
an automation system and contained information Intervenor obfained from MHPCC about the
frame relay costs. Tr. at 156; 10821 and at 1079-80. Protestor’s Proposed Findings of Fact
No. 44.
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99.  On or about September 22, 1995, Respondent confirmed that its purchase of a
computer automation system would have to comply with thel request for proposal
procurement process. Exhibit 34. Protestor’s Proposed Findings of Fact No. 55.

100. On or before September 25, 1995, Ms. Sterrett reviewed Intervenor’s initial
proposal with Mr. Whittle. Exhibit 37. Ms. Sterrett in turn, briefed Mr. Kane on her review
of Intervenor’s proposal. Tr. at 33-34. Ms. Sterrett and Mr. Whittle discussed the high cost
for the automation system, and the errors in factual information on which the proposal was
based. Intervenor responded that it would correct those errors. Tr. at 1091-92. Intervenor’s
initial proposal raised questions about the cost of recabling of the library to accommodate a
new automation system and about the high cost of a new automation system in general. The
Intervenor’s initial proposal was used by Respondent to draft a RFP to better address
Respondent’s objectives. Tr. at 35; Exhibit 3336. Protestor’s Proposed Findings of Fact No.
46, modified.

101. During this period of time, Respondent began looking at the application of the
GTE Educational Initiative Program. The GTE Educational Initiative Program is a program
made available by GTE to the Department of Education in which schools and libraries are
entitled to a $2,000 credit toward advanced network services through GTE. Tr. at 349-352.
The Respondent, based on 49 or 50 library sites, was entitled to $2,000 per site or $98,000 -
$100,000 credit from GTE. This program was announced in May, 1994, and was not
available to vendors. Id.  The frame relay work for the Respondent’s automation system
qualifies for the GTE Education Initiative Program credits.” Tr. at 353. Protestor’s Proposed
Findings of Fact No. 47.

102.  On September 28, 1995, between 8:00 a.m. and 12 noon, Mr. Kane, Ms.
Sterrett, and Ms. Eddy, met with Mr. Whittle and Ms. Park. Tr. at 42. In this meeting, the
group discussed Intervenor’s automation center proposal. Intervenor presented the proposal
and discussed how its automation center functions and operates, and clarified questions. In

this meeting, Respondent disclosed thqir budgetary. restrictioﬁé, and Respondent’s budget

5 The RFPs do not contain any information about the use of the GTE Education Initiative Program
$2,000 credit. Tr. at 973. Intervenor learned of the credit in September, 1995. Id. Protestor’s Proposed
Findings of Fact No. 48.
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range for the automation center. Tr. at 864. The group also discussed the January 2, 1996,
deadline for the operation of the automation center, which was tied into when the Hawaii
State Legislature would be reconvening, and that “in terms of being able to politically position
the whole re-engineering project that having a system installed and running January 2nd would

»

be very advantageous to Bart Kane and the State Library.” Tr. at 864. During this meeting,
Mr. Whittle discussed the logistics of installing the automation center with Intervenor’s
support staff at Intervenor’s home office. Consequently, Mr. Whittle informed Mr. Kane that
Intervenor could meet the January 2, 1996 deadline. Tr. at 869-70, 872. Protestor’s
Proposed Findings of Fact No. 49, modified.

103. In the afternoon of September 28, 1995, Mr. Whittle and Ms. Park met with
Mr. Kane, Ms. Eddy, Ms. Sterrett, and Mr. Lum and Ms. Bufalini of MHPCC. In this
meeting, the group discussed the installation of the frame relay circuits, and the capabilities of
the Intervenor’s automation center. Tr. at 872-73. Protestor’s Proposed Findings of Fact
No. 50, modified.

104.  As a result of the September 28, 1995 meeting, Mr. Lum understood that the
selection of the automation vendor would be subject to a request for proposal process and
that there was a possibility that Intervenor would not be selected as the Respondent’s
automation vendor. Tr. at 159. Intervenor’s Proposed Findings of Fact No. 59, modified.

105. On September 29, 1995, Mr. Kane and his wife Elaine, along with Ms.
Sterrett, and Ms. Eddy, met with Mr. Whittle and Mr. Park from 8:00 a.m., until 12 noon. Tr.
at 41, 43, 44, 89, and 875. In this meeting, the group discussed in general terms the RFP
process and what would take place. Tr. at 875-76. Mr. Kane asked for information from
Intervenor to help Respondent with the RFP process. Id. Protestor’s Proposed Findings of
Fact No. 51.

106. On September 29, 1995, Ms. Sterrett, Ms. Eddy, Ms. Carol Lawrence Toma,
and Ms. Miller-Pakvasa, met with Mr. Whittle and Ms. Park for lunch. Tr. at 164-165.
Protestor’s Proposed Findings of Fact No. 52. o

107. In the afternoon of September 29, 1995, other members of Respondent’s staff
met Mr. Whittle and Ms. Park. Like their earlier meetings, Respondent and Intervenor

discussed what Respondent would like to have in its computer automation system. Tr. at 43.
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The group discussed Respondent’s automation objectives. Tr. at 44. The term “automation
objectives” refers to all matters and items covered by the then yet-to-be-issued RFPs. Tr. at
48.

108. Mr. Whittle and Ms. Park had intended to perform a product demonstration of
the Dynix system on September 29, 1995, but Ms. Sterrett declined the offer on behalf of the
Respondent, explaining that an RFP would be forthcoming and that vendors would not be
allowed to demonstrate their products as part of that process. Tr. at 878. Intervenor’s
Proposed Findings of Fact No. 62.

109. Respondent’s staff and Intervenor’s representatives also discussed in these
meetings the deficiencies in Intervenor’s September 21, 1995 proposal and what the RFP
should include. ExhiBit 183. Prior to the issuance of the RFPs, the meetings with Intervenor
helped Respondent decide what would be best to put in the RFPs, including that its system
would be the solution of Respondent’s needs. Tr. at 691, 966. Intervenor helped Respondent
assess its needs and based on that assessment, Intervenor informed Respondent how
Intervenor could address Respondent’s needs and provide the solution. Tr. at 967.
Protestor’s Proposed Findings of Fact No. 54, modified.

110. A summary of Respondent’s phone records reveals that from August, 1995,
through September 31, 1995, Respondent’s personnel placed a total of 45 telephone calls
and/or fax transmissions to Intervenor and Intervenor’s representatives or agents. Exhibit
217. During the month of October, 1995, during the period covered by RFP-96-001-0, a total
of 28 telephone calls and/or fax transmissions were made by Respondent’s personnel to
Intervenor and Intervenor’s representatives or agents. Id. During the month of November,
1995, during the period covered by RFP-96-004-0, to the issuance of the award in mid-
December, 1995, a total of 6 telephone calls and/or fax transmissions were made by
Respondent’s personnel to Intervenor and Intervenor’s representatives or agents. Id.
Protestor’s Proposed Findings of Fact No. 59, modified.

111.  Through the numerous discussions.between Respbﬁdent’s staff and Intervenor,
the parties exchanged information about the re-engineering program, the Library computers’
capabilities, and Intervenor’s computer automation system. The information provided by

Respondent to Intervenor which related to the size of Respondent’s current automation
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system was helpful in Intervenor’s preparation of its proposal for a new automation system to
Respondent. Tr. at 250. Protestor’s Proposed Findings of Fact No. 60.

112.  The information generated by Mr. Gibbons, which was sent to Mr. Whittle in
August and September, 1995, was some of the information given to Protestor in the RFPs.
Tr. at 272. Protestor’s Proposed Findings of Fact No. 61, modified.

113.  On or about September 28 or 29, 1995, Ms. Miller-Pakvasa expressed to
Intervenor’s representatives an interest in being employed by Intervenor as the assistant
administrator of the automation system Intervenor was providing to Respondent. Tr. at 203-
204.

114.  Prior to the issuance of the RFP-96-1, Intervenor took steps in preparation for
the installation of its automation system for Respondent, including: 1) pre-ordering
equipment that would be required for the automation system. Tr. at 880-81;. 2) trying to start
the process of recovering data from the Respondent’s DRA system. Exhibit 41; Tr. at 878-
88; 3) trying to start converting information into Intervenor’s automation system; and 4)
assembling a team of Intervenor’s staff to write the responsive proposal, and configuration,
contract, and implementation teams. Tr. at 880. Protestor’s Proposed Findings of Fact No.
56, modified.

115. In addition to face-to-face meetings, there were numerous telephone calls
between Respondent’s staff and Intervenor prior to the issuance of RFP-96-001-0, and
numerous transmittal by facsimile documents and other information between Respondent and

Intervenor. Exhibits 145, 146, 215, 216, 217.

a. Ms. Sterrett had three telephone conversations with Mr.
Whittle. Tr. at 32-33;

b. Ms. Eddy had three or four telephone conversations with
Intervenor’s representatives in August and September, 1995.
Tr. at 83; and

C. Ms. Miller-Pakvasa had two or three telephone calls with

Dynix representatives and sent maybe two or three fax
transmittals with ‘documents and information. Tr. at 163,
165-166.

Protestor’s Proposed Findings of Fact No. 57 and 58, modified.
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116. When Mr. Whittle returned to Utah in the first week of October 1995, he
contacted Respondent’s personnel by fax and telephone in an effort to obtain the DRA
migration tapes. Tr. at 879. Mr. Whittle had previously told Mr. Kane that Intervenor would
need to have access to library data in order to perform the data migration by the January 2,
1996 date mentioned by Mr. Kane. Tr. at 874. Nevertheless, when Mr. Whittle requested
access to the library’s data, Ms. Sterrett advised Mr. Whittle that Intervenor would not be
provided with the DRA migration tapes because Respondent would then have to provide the
information to all vendors. Tr. at 879. Intervenor’s Proposed Findings of Fact No. 62,
modified.

117.  When Mr. Whittle returned to Utah in the first week of October 1995, he
established a “virtual team” within Intervenor, including proposal writers, configuration,
contracts and implementation people who would be responsible for responding to the RFP
that Respondent was expected to issue. Tr. at 880. Intervenor’s Proposed Findings of Fact
No. 64.

118. Also in October 1995, Mr. Whittle pre-ordered equipment that Intervenor
would subsequently propose for Respondent’s use. It is customary for sales managers within
Intervenor’s corporate structure to pre-order equipment of this type, and risk was minimal
because all of the equipment that Mr. Whittle ordered could be used in other installations that
were upcoming in the event that Intervenor did not get the contract. Tr. at 880, 881.

Intervenor’s Proposed Findings of Fact No. 65.

C. The RFP Process and RFP 96-1
119. By letter dated September 5, 1995, Mr. Kane advised the CPO of

Respondent’s reengineering project and the fact that Respondent was in the process of
preparing several RFPs. Mr. Kane requested assistance from the CPO’s office, since it was
“critical that these RFPs be released as quickly as possible.” Exhibit 212 (71023300002) .
Intervenor’s Proposed Findings of Fact No. 66. i

120. By letter dated September 12, 1995, the CPO advised Mr. Kane that he had

instructed his staff to advise on and review Respondent’s RFPs. The CPO said, however, that
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the office’s workload precluded the office from actually issuing the RFPs. Exhibit 212
(7102330003) . Intervenor’s Proposed Findings of Fact No. 67.

121. After speaking with the CPO’s office, Respondent’s reengineering team
determined that the vendor selection for a new automation system warranted the use of a
request for proposal process rather than an invitation for bid process. A memorandum dated
September 22, 1995 requesting approval of this decision was forwarded to Mr. Kane. As the
Respondent’s Procurement Officer, Mr. Kane approved the process. Exhibit 34. Intervenor’s
Proposed Findings of Fact No. 68.

122. The September 29, 1995 meeting of Mr. Whittle, Ms. Park, Mr. Kane, his
wife, Ms. Sterrett and Ms. Eddy was of some assistance to the Respondent, but Respondent
did not necessarily rely on information or discussion from the meeting in preparing its
subsequent RFP. Tr. at 89. Intervenor’s Proposed Findings of Fact No. 69, modified.

123.  On or about September 29, 1995, Mr. Whittle provided to Respondent a
sample RFP in the same form that Intervenor frequently provided to public libraries
nationwide. Tr. at 1097. Intervenor’s Proposed Findings of Fact No. 70.

124.  On October 2, 1995, Respondent initiated a public procurement of goods and
services by issuing Request for Proposals No. RFP-96-001-0 for Sealed Proposals and Pricing
for Vendor Operated Automation Center, Integrated Library Automation System, and Frame
Relay Telecommunications Network (“RFP 96-1"). Exhibit D, cover page. By the RFP 96-1,
Respondent sought proposals from vendors for the purchase, installation and maintenance of
an automation center supporting a completely integrated system of on-line library functions.
Exhibit D, at 2, 3 (Statement of Intent). Intervenor’s Proposed Findings of Fact No. 72.

125. It was Respondent’s stated intent to outsource through RFP 96-1 the following

library functions to a single vendor:

a In-house and Internet electronic mail;

b. Internet Domain Name and WWW server;

c. Graphical, PC-basp{d Internet and library function access; and
d. Library management information system.

Exhibit D, at 2, 3 (Statement of Intent). Intervenor’s Proposed Findings of Fact No. 73.
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126. Pursuant to RFP 96-1, Respondent would accept proposals through October
23, 1995, and the proposals would be opened on October 24, 1995. Exhibit D, at 4. A
committee selected by the Procurement Officer (Mr. Kane) would then evaluate the proposal
on the basis of a 200 point, multi-part, format devised by the Respondent. Exhibit D, at 6.
Intervenor’s Proposed Findings of Fact No. 74.

127. At some time on or shortly after October 2, 1995, Intervenor and Protestor
received copies of RFP 96-1. Tr. at 484, 881. Intervenor’s Proposed Findings of Fact No.
75.

128. After the issuance of RFP-96-001-0, on October 3, 1995, Intervenor, Mr.
Kane and Respondent’s staff, continued to discuss matters related to automation system and
RFP-96-001-0. Exhibit 185. Intervenor asked for information from Mr. Kane and
Respondent’s staff. Exhibit 46. Intervenor also asked for information which would allow it to
proceed with its conversion of the DRA system to Intervenor’s system. Exhibit 52.
Intervenor provided Respondent’s staff with information on the extraction and conversion of
the data in the DRA system into Intervenor’s system. Exhibit 51. Intervenor expressed the
need to complete data extraction to ensure that Respondent’s implementation timetables could
be met. Exhibit 49. Protestor’s Proposed Findings of Fact No. 71, modified.

129. Intervenor asked Respondent’s staff to do a MARC extract and to send the
tape to Intervenor. Intervenor asked for information on the cost of phone lines, cabling, and
the conditions of payment by Respondent for the automation system. Exhibit 46. Intervenor
also asked for information on securing extract utilities from DRA. Exhibit 49. Intervenor
discussed the features of the Dynix system with Mr. Kane and why Intervenor was a worthy
partner with Respondent. Id. Protestor’s Proposed Findings of Fact No. 72, modified.

130. Intervenor also asked Respondent’s staff for information to insure that
Intervenor’s proposal was accurate, including information about Respondent’s PC capabilities,
including location, configuration, disk, memory, ports, and intended uses and users. Exhibit
52. Intervenor also asked Respondent if Intervenor had to include cabling costs or whether
Respondent would pay for it. Exhibit 46. Intervenor informed Respondent that cabling
installation by the vendor may affect Respondent’s timetable for the automation system. Id.

Protestor’s Proposed Findings of Fact No. 73, modified.
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131. Respondent’s staff responded to Intervenor’s requests and began looking into
the MARC extraction as requested by Intervenor. Exhibit 53. Protestor’s Proposed Findings
of Fact No. 74, modified.

132.  On October 4, 1995, Intervenor forwarded to MHPCC, a detailed description
of the duties and responsibilities of the System Administrator required to eventually oversee
the operations of the Respondent’s automation system. Tr. at 138; Exhibit 186.

133.  On or about October 4, 1995, Ms. Miller-Pakvasa prepared an action plan for
the implementation of the Intervenor’s automation system. Exhibit 150; Tr. at 186-187. The
action plan was an outline of possible events or steps to make the automation system
operational. In her October 4, 1995 action plan, Ms. Miller-Pakvasa identified Intervenor as
the vendor for Respondent’s automation system. Vol. I at 189; Exhibit 150. Intervenor had
explained to Respondent what Intervenor’s process would be for starting-up the automation
system and this process was incorporated into the Respondent’s action plan. Tr. at 189-190.
Protestor’s Proposed Findings of Fact No. 75, modified.

134.  Pror to October, 1995, Respondent had intended that the vendor of the
automation system would do the frame relay work or recabling of the Respondent. Tr. at
289-290. Protestor’s Proposed Findings of Fact No. 77, modified.

135. Sometime prior to October 10, 1995, Respondent disclosed to Intervenor and
MHPCC that Respondent did not have the funding to contract for the total project as
originally intended. Tr. at 141-142; Exhibit 186. In meetings between Respondent,
Intervenor, and MHPCC, the parties discussed Respondent’s available funding for the
automation system. Id. Protestor’s Proposed Findings of Fact No. 78, modified.

136. On or about October 10, 1995, MHPCC submitted its cost estimate for the
maintenance and administrative support for the automation system to Intervenor. Ex. 187.
Protestor’s Proposed Findings of Fact No. 79, modified.

137.  As part of RFP 96-1, Respondent provided for the possibility of a pre-proposal
conference on October 11, 1995, if reqqcsted by any of the vendors. Exhibit D, at 4. After
receiving the RFP 96-1, Mr. Whittle telephoned Ms. Sterrett concerning the pre-proposal
conference. Mr. Whittle advised that he could not be present for the conference, but would

like to be patched in by phone in the event that a conference occurred. No other vendors
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indicated interest in a pre-proposal conference, and thus none was held. Tr. at 888.
Intervenor’s Proposed Findings of Fact No. 76.

138.  On or about October 16, 1995, DRA withdrew as a possible bidder under
RFP-96-001-0. Ex. 56. DRA informed Mr. Kane that it would be impossible to establish an
automation center and be operational by January 2, 1996. DRA stated its observation that
based upon the timelines and other requirements in the RFP, that Respondent had already
selected a vendor. DRA noted that Mr. Kane had failed to return telephone calls and requests
from DRA. Ex. 56. Protestor’s Proposed Findihgs of Fact No. 81.

139. Through October 17, 1995, Respondent continued with efforts to extract data
from DRA files as requested by Intervenor. Exhibit 65. The extraction of files from the DRA
automation system was necessary before Intervenor’s automation system could begin
operating. Tr. at 395-397; Exhibits 88, 91, 92. Protestor’s Proposed Findings of Fact No.
83.

140.  On or about October 19, 1995, Respondent provided Protestor with a vendor’s
question and answer sheet. Exhibits 59, AA, AA-1; Tr. at 488, 490. None of the questions
listed were questions asked by Intervenor in its letters to Respondent. Id. The written
questions and answers from Respondent were provided three days before the responses to
RFP-96-1 were due. Tr. at 488-490. Protestor’s Proposed Findings of Fact No. 84.

141. While preparing Intervenor’s response to RFP 96-1, Mr. Whittle spoke with
Mr. Charles Yoshioko of Unisys about the possibility of locating the automation center at the
Unisys site. Mr. Whittle learned that Unisys could not support a UNIX platform and that it
did not have the high speed Internet connection which MHPCC had, so Mr. Whittle made the
decision to include MHPCC as part of Intervenor’s proposal in response to RFP 96-1. Tr. at
889-890. Intervenor’s Proposed Findings of Fact No. 77.

142.  On October 19, 1995, Respondent faxed a set of questions that had been
received from vendors along with the answers to those questions. Exhibit AA-1, AA
Intervenor’s Proposed Findings of Fact No. 78. .

143.  On October 23, 1995, Intervenor submitted its proposal in response to RFP-

96-1. Tr. at 1081. Portions of Intervenor’s proposal were very similar to “option one” of
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Intervenor’s September 21, 1995 proposal. Tr. at 1083. Protestor’s Proposed Findings of
Fact No. 89, modified.

144.  Prior to submitting its October 23, 1995 proposal, Intervenor discussed the
various options submitted in its September 21, 1995 proposal with Respondent. When
Intervenor responded to RFP-96-1, it decided to submit “option one” of Intervenor
September 21, 1995 proposal, as Intervenor’s proposal in response to the RFP-96-1. Tr. at
1084. Protestor’s Proposed Findings of Fact No. 91, modified.

145.  On or about October 23, 1995, Protestor submitted its proposal in response to
RFP-96-1. Tr. at 494 and 496. Protestor’s Proposed Findings of Fact No. 91.

146. By letter dated October 25, 1995, Intervenor expressed concerns to Mr. Kane
that Protestor had received Intervenor’s initial September 21, 1995 proposal to Respondent
for an automation system. Exhibit 61. Intervenor made several disparaging remarks about
Protestor and its system. Jd. Protestor’s Proposed Findings of Fact No. 87, modified.

147. The Intervenor’s disparaging remarks statements and comments regarding
Protestor and Protestor’s system were not true, and despite the concerns voiced by
Intervenor, Protestor had not been provided a copy of Intervenor’s September 21, 1995
proposal. Tr. at 466-468.5 Protestor’s Proposed Findings of Fact No. 88, modified.

148. The responses to RFP 96-1 were evaluated on October 27, 1995 by two
evaluators selected on the advice of Mr. Kane, and who had been contacted by Mr. Kane and
Ms. Eddy to serve on the evaluation panel. Tr. at 64. Intervenor’s Proposed Findings of Fact
No. 80. |

149.  On October 30, 1995, Mr. Whittle received a telephone call from Mr. Kane
advising that Intervenor had been awarded the contract under RFP 96-1. Tr. at 894.
Intervenor’s Proposed Findings of Fact No. 81.

150. On or about October 30, 1995, Mr. Kane asked Hawaiian Electric Company

for the services of a project manager to oversee the cabling work for the automation center

© € At the hearing, Mr. Whittle testified that he had no personal knowledge to support the statements
made against Protestor in Intervenor’s October 25, 1995 letter. Tr. at 1116-1122. Protestor’s Proposed
Findings of Fact No. 88, modified.
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performed by Respondent’s technicians. Exhibit 62. Protestor’s Proposed Findings of Fact
No. 94, modified.

151.  On October 31, 1995, Mr. Kane met with Ms. Sterrett, Ms. Eddy, Doris Lee
from the State Procurement Office, John Penebacker, and Winfred Pong, Esq., the State
Deputy Attorney General representing the Respondent. Tr. at 49, 50.

152.  On or about October 31, 1995, Mr. Whittle received a telephone call from the
Respondent advising that someone had anonymously complained about RFP 96-1, that the
matter was being investigated, and until the investigation was completed, the award was being
rescinded. Tr. at 895. Intervenor’s Proposed Findings of Fact No. 77, and Intervenor’s
Proposed Findings of Fact No. 82, modified.

153.  On November 8, 1995, Respondent informed Protestor that RFP-96-1 had
been canceled because of the failure to publish the notice of the request for proposal before it
was distributed to various vendors. Mr. Kane also stated that the preparation time may have

been insufficient. Exhibit 64. Protestor’s Proposed Findings of Fact No. 98, modified.

D. Proposals In Response To REP 96-4

154.  After the issuance of RFP 96-1, and based upon discussions with Intervenor

regarding Intervenor’s initial September 19, 1995 proposal, and because of concerns over the
cost of the project, Respondent decided to remove the recabling of the library from the
subsequent RFP No. 96-4. Tr. at 37. Respondent looked for another funding source to cover
the cost of recabling the Library. /d. Protestor’s Proposed Findings of Fact No. 93, modified.

155. On November 13, 1995, Respondent issued Request for Proposals No. RFP-
96-004-0 for Sealed Proposals and Pricing for Vendor-Operated Automation Center,
Integrated Library Automation System, and Frame Relay Telecommunications Network
(“RFP-96-4). Exhibits 66, 67; Tr. at 17. The resolicitation was published in the HONOLULU
ADVERTISER on November 10, 1995, and the deadlines for responses to RFP-96-4 was
December 13, 1995. Id. Other than the changes in the dates and deadlines, the only difference
between RFP-96-1 and RFP-96-4 was to remove the requirement for providing cabling for the
libraries and to describe the type of cabling that Respondent was having installed in the

libraries. Tr. at 207. Protestor’s Proposed Findings of Fact No. 98, modified.

-32-



o’ NS

156. By the RFP 96-4, Respondent sought proposals from vendors for the purchase,
installation and maintenance of an automation center supporting a completely integrated
system of on-line library functions. Exhibit HH, at 2, 3. Intervenor’s Proposed Findings of
Fact No. 86.

157. By its RFP 96-4, Respondent sought to outsource the same library functions,
and sought proposals of the same general description, as had RFP 96-1. Compare Exhibit D,
at 2, 3 with Exhibit HH, at 2, 3. RFP 96-4 provided that (1) proposals could be submitted in
response up to December 13, 1995, (2) proposals would be opened on December 13, 1995,
(3) the proposals would be evaluated on December 15, 1995, (4) a contract award would be
made on December 22, 1995, and (5) the new system was to be operational and in use by
February 20, 1996. Exhibit HH, at 4. Intervenor’s Proposed Findings of Fact No. 87.

158. Legal notice of RFP 96-4 was given on page F8 of the November 10, 1995
Honolulu Advertiser. Exhibit 211 (71013300015-17). Intervenor’s Proposed Findings of
Fact No. 88.

159. The RFP was available to vendors beginning at 8:30 a.m. on November 13,
1995. Exhibit 211 (71013300015). Intervenor’s Proposed Findings of Fact No. 89.

160. On November 13, 1995, Respondent mailed notice to both Protestor and
Intervenor that Respondent would be renewing its request for proposals pursuant to a new
RFP, numbered RFP-96-004-0. Exhibits II, JJ. Intervenor’s Proposed Findings of Fact No.
85.

161.  On or about November 13, 1995, Hawaiian Electric Company volunteered the
services of Philip Mow to design and organize the recabling work for Respondent’s
automation center. Exhibit 68. In conjunction with this appointment, Mr. Kane formed a
team of Respondent’s technicians to perform the recabling work with Mr. Mow’s guidance.
Id. Protestor’s Proposed Findings of Fact No. 99, modified.

162.  The following vendors received copies of the RFP: Intervenor (mailed 11/14);
Protestor (mailed 11/14), Data House Inc. (picked up 11/ 13'A);‘ DRA (mailed 11/21); IBM
(picked up 11/13); Unisys (picked up 11/13); and Relevant Data (picked up 11/13). Exhibit
211 (71013300015-16). Intervenor’s Proposed Findings of Fact No. 90.
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163. RFP 96-4 included a requirement that the automation center’s operating
system “must be an open system running UNIX.” Exhibit HH, at 8. UNIX is among the most
widely used operating systems in use among automated public libraries. Tr. at 1250-1253.
Intervenor’s Proposed Findings of Fact Nos. 91 and 92, modified.

164. RFP 96-4 included as a functional specification for the system’s public access
catalog, under the sub-heading of graphical user interface for public access, the requirement
that “the system should offer an interface to [Protestor’s] Kid’s Catalog product, an exciting
color graphical interface designed especially to appeal to children.” Exhibit HH, at 70.
Intervenor’s Proposed Findings of Fact No. 93.

165. RFP 96-4 sought proposals for “a vendor-operated automation center.”
Exhibit HH, at 1. Intervenor occasionally refers to its automation system as a “Dynix
Automation Center.” E.g., 76A, C-1. Intervenor’s Proposed Findings of Fact Nos. 94 and
9s.

166. RFP 96-4 provides that Respondent has 548 “allocated” ports, but has 508
ports “in use.” Exhibit HH, Appendix C, at 4. Intervenor’s Proposed Findings of Fact No.
97.

167. On November 22, 1995, Intervenor requested an opportunity to demonstrate
its automation system. Exhibit 70. Ms. Sterrett informed Protestor by telephone that the RFP
did not call for a demonstration of the vendor’s automation system. Tr. at 65. Protestor’s
Proposed Findings of Fact No. 100, modified.

168. On or about December 13, 1995, Protestor and Intervenor submitted sealed
proposals to Respondent in response to RFP 96-4. Exhibits 74A, 76A. Intervenor’s
Proposed Findings of Fact No. 101.

169. Protestor spent approximately $30,000.00 in preparing its response to RFP
96-4. Protestor’s Proposed Findings of Fact No. 102, modified.

170.  Intervenor’s proposal provided for 515 terminals. Exhibit 76A, at C-2.
Intervenor’s Proposed Findings of Fact No. 102. . .

171.  Protestor’s proposal provided for 550 terminals. Tr. at 435. Intervenor’s

Proposed Findings of Fact No. 103.
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172. Intervenor’s proposal provided an estimated cost for frame relay installation of
$20,000, and an annual frame relay charge of $120,000, based on estimates provided by GTE
Haw Tel. The proposal also noted that the estimate’s phone charges did not include $2,000
per public library credit available from GTE Haw Tel. Tr. at 435. Intervenor’s Proposed
Findings of Fact No. 104. |

173. Intervenor’s September 1995 pre-proposal referred to the availability of the
GTE Haw Tel $2,000 credit per library. Tr. at 931-932. Intervenor’s Proposed Findings of
Fact No. 105.

174.  Protestor’s proposal did not include reference to the $2,000 per public library
credit available from GTE Héw Tel. Exhibit 74A. Intervenor’s Proposed Findings of Fact
No. 106.

175. Intervenor’s proposal concerning the $2,000 per public library credit available
from GTE Haw Tel was based on information obtained from MHPCC at Mr. Whittle’s
request. Tr. at 932-933. Intervenor’s Proposed Findings of Fact No. 107.

176. Though proposed as an option in Intervenor’s proposal, the
telecommunications network costs were removed from the Contract only during the Contract
negotiation phase when Mr. Kane sent a telecom request to the Department of Budget &
Finance concerning installation of the frame relay system. Exhibit 89. Intervenor’s Proposed
Findings of Fact No. 108.

177. Intervenor’s proposed automation system runs under a UNIX operating
system. Tr. at 829. Intervenor’s Proposed Findings of Fact No. 109.

178. Protestor’s proposed automation system runs on a Tandem computer which in
addition to the Tandem proprietary operating system, also supports a POSIX environment,
which is the industry standard UNIX implementation. Tr. at 541. Intervenor’s Proposed
Findings of Fact No. 110, modified.

179.  Intervenor’s proposal noted that Intervenor was “prepared to meet the time
schedules outlined. Specifically, [Intervenor] will have a sysféfn operational and in use by
February 20, 1996.” Exhibit 76A, D-4. Intervenor’s Proposed Findings of Fact No. 111.

180. Protestor’s December 13, 1995 proposal included a copy of the “Schedule of

Events” from Respondent’s RFP 96-1 with an installation deadline of January 2, 1996.
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Exhibit 74A, at 92 (page 4 following the “Modules” section). Intervenor’s Proposed Findings
of Fact No. 112.

181. Protestor’s proposal made no direct response to the installation deadline
provided in Respondent’s “Schedule of Events.” Exhibit 74A, at 92 (page 4 following the
“Modules” section). Intervenor’s Proposed Findings of Fact No. 113.

182. The implementation schedule attached to Protestor’s proposal identified no
“operational” date, but did include telecommunications/peripherals equipment delivery on
March 16, 1996, and Internet connection on April 10, 1996. Exhibit 74A, immediately prior
to “Training” section. Intervenor’s Proposed Findings of Fact No. 114.

183. Intervenor’s proposal included within “Section H -- Additional Information”,
its bank references and 1993 and 1994 annual reports of its corporate parent. Exhibit 76A.
Intervenor’s Proposed Findings of Fact No. 115.

184. RFP-96-4 required a cost proposal that conformed to the statement of intent.
Exhibit H at 5. The statement of intent invited proposals for purchase, installation and
maintenance. Exhibit H at 2. Intervenor’s response provided bid pricing for only the leasing
of the automation system and did not provide a price for the purchase of the system. Exhibit
76-A,; Tr. at 534-535. Protestor’s Proposed Findings of Fact No. 103, modified.

185. Protestor’s response complied with the requirements of the RFP-96-4 and
provided both bid price for both the purchase and leasing of the automation system. Exhibit
74-A; Tr. at 534-535. Protestor’s Proposed Findings of Fact No. 104.

186. RFP-96-4 required the vendor to provide telephone lines and firm pricing for
telephone charges. Intervenor’s response was telephone lines were optional and provided
only an estimate and accounted for the GTE Educational Initiative Program credit. Tr. at
436-437; 1235-1236. RFP-96-4 required a quote for 550 ports. Intervenor’s response was
for 524 ports. Tr. at 435-436, 509. RFP-96-4 required a brief explanation of any yes/no
answers to responses to functional specifications. Intervenor responded to most functional
specifications by saying “available” with no explanation. Exhibit 76A. RFP-96-4 required an
implementation schedule of the proposed frame relay network; however, Intervenor’s
proposal did not include this schedule. Tr. at 1235-36. RFP-96-4 required a description of

available financing options. Intervenor’s proposal only contained one option that was very
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5imilar to one of the three options that Intervenor had submitted to and discussed with Mr.
Kane and his staff in September, 1995. Exhibit 76A at C-2, 33; Tr. at 1081-1086. Protestor’s
Proposed Findings of Fact No. 106, modified.

187. RFP-96-4 requested financial information of the vendor, including two years of
annual reports. Exhibit H at 5, 7. Intervenor’s proposal did not include any annual reports.
Exhibit 76A; Tr. at 1134-1135. Ms. Eddy considered financial stability of the vendor to be
significant. Tr. at 641-42 (Eddy). Intervenor’s proposal did not include any information
about its financial stability. Exhibit 76A. Protestor’s Proposed Findings of Fact No. 107,
modified.

188. Proposals in response to RFP 96-4 were opened in the presence of three
representatives of Respondent on December 13, 1995, at 11:00 a.m. Protestor and Intervenor
were the only vendors to submit proposals under RFP 96-4. Exhibit OO. Intervenor’s
Proposed Findings of Fact No. 116.

E. Respondent’s Creation of Evaluation Worksheets
189. Ms. Sterrett and Ms. Eddy served as part of Respondent’s re-engineering team.

As part of that job, Ms. Sterrett and Ms. Eddy were responsible for determining and
implementing the process by which the Respondent would select an automation vendor. Tr.
at 689, 690. Intervenor’s Proposed Findings of Fact No. 117.

190. Mr. Kane gave no direction to Ms. Sterrett or Ms. Eddy as to how an RFP
should be prepared. Similarly, Mr. Kane gave no direction to Ms. Sterrett or Ms. Eddy as to
how the RFP responses should be evaluated. Tr. at 690. Intervenor’s Proposed Findings of
Fact No. 118.

191.  Although Ms. Eddy had no formal or special training or education in preparing
evaluation worksheets, Ms. Eddy was given the responsibility for creating the Proposal 4
Evaluation Worksheets (“Worksheets™) for use by the evaluators. E.g., Exhibits T, U, and V.
Intervenor’s Proposed Findings of Fact No. 119, modified.

192. In creating the Worksheets, Ms. Eddy, Ms. Sterrett, and Ms. Heide Miller-
Pakvasa reviewed the RFP and listed the proposal breakdown set out in the RFP on the
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Worksheets, under the column labeled “Proposal Section.” Tr. at 608; Exhibit D, at 4, 5, 6;
'Exhibit HH, at 4, 5(, 6. Intervenor’s Proposed Findings of Fact No. 120.

193. Ms. Eddy, Ms. Sterrett, and Ms. Miller-Pakvasa added a column to the
Worksheets labeled “Section MAX Points” in which “Business Profile” was assigned 20
points, “Cost Proposal” was assigned 50 points, “Response to Specifications” was assigned 50
points, “Installation and Training” was assigned 30 points and “Automation Center Service
and Support” was assigned 50 points. Exhibits T, U and V. The maximum point totals were
taken directly out of the RFP. Tr. at 609; Exhibit D, at 6; Exhibit HH, at 6. Intervenor’s
Proposed Findings of Fact No. 121.

194. Ms. Eddy, Ms. Sterrett, and Ms. Miller-Pakvasa added a third column to the
Worksheets labeled “Point Breakdown,” and a fourth unentitled column in which various
subject headings were inserted. The subject headings were phrases or terms lifted from the
text associated with the respective Proposal Section headings in the RFP. Tr. at 610.
Intervenor’s Proposed Findings of Fact No. 122.

195. Ms. Eddy, Ms. Sterrett and Ms. Miller-Pakvasa developed the subject headings
on the Worksheets primarily by reading the RFP. Tr. at 610, 639. In addition, they consulted
with various other library systems and with other people who had done previous RFPs for
Respondent. Tr. at 639. From that, they broke the Proposal Section headings into subparts.
Intervenor’s Proposed Findings of Fact No. 123.

196. Ms. Eddy prepared the Cost Evaluation worksheet (page 3 of the Worksheet)
-by applying the State procurement Rules and the RFP allocation of 50 points. Under the
Rules for evaluating a proposal’s cost, the maximum number of points are assigned to the
proposal with the lowest cost. The points allocated to the higher priced proposals must be
equal to the lowest proposal priced multiplied by the maximum points available for price
divided by the higher proposal price. Tr. at 643. Intervenor’s Proposed Findings of Fact No.
124. )

197.  Ms. Eddy prepared the point breakdown reflected in the column entitled “Point
Breakdown” by evaluating for herself the relative importance of the different subcategories
identified in the unentitled column. Tr. at 639-649. Intervenor’s Proposed Findings of Fact

No. 125.
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198. Ms. Eddy further prepared evaluation worksheets for the several functional
specifications required in the RFP, specifically “Community Resources Functional
Specifications” (Exhibit G), “Serials Functional Specification” (Exhibit H), “Cataloging
Functional Specifications” (Exhibit I), “Acquisitions Functional Specifications” (Exhibit J),
“Circulation Functional Specification” (Exhibit K), “PAC Functional Specifications” (Exhibit
L), “Automation Center Functional Specifications -- Partial List” (Exhibit M), “Training
Functional Specifications” (Exhibit N), and “Homebound Functional Specifications” (Exhibit
0). Tr. at 650. Intervenor’s Proposed Findings of Fact No. 126.

199. The functional specification worksheets compared the various responses made
by Intervenor and Protestor to questions contained in the RFP. The question numbers
themselves represented the questions contained in the RFP. Tr. at 653, 654. Intervenor’s
Proposed Findings of Fact No. 127. |

200. The RFP provided six different possible answers for each question contained in
the functional specifications sections (Available; Available/Modified; Testing/date;
Development/date; Planning; and Not Planned). Exhibit D, at 6, 7; Exhibit HH, at 6, 7. Ms.
Eddy allocated points (which were assigned under the columns labeled “Raw Score”)

according to the following schedule:

e Available 5
¢ Available/Modified 4
e Testing/date 3
e Development/date 2
e Planning 1
e Not Planned 0

Tr. at 656. Intervenor’s Proposed Findings of Fact No. 128.

201. Ms. Eddy assigned weights to the various questions on the functional
specification worksheets by evaluating the relative importance of the specification on a three
point continuum running from “Necessary” (3 -points), throﬁgh “Desirable” (2 points) to
“Nice” (1 point). Tr. at 658. The breakdown between “necessary”, “desirable” and “nice”
was accomplished after sending the actual RFP questions to people within Respondent’s

system who had jobs that would be affected by the functional specification at issue, and having
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them rate the desirability of each aspect or item of the questions in the RFP, using the
“necessary, desirable and nice” scale. Tr. at 658, 659. Intervenor’s Proposed Findings of
Fact No. 129.

202. Ms. Eddy then assigned a weight to each functional specification section on the
basis of the aforementioned “necessary” (3), “desirable” (2) and “nice” (1) standard. E.g.,
Exhibit G, at 2. Based on the above, Ms. Eddy summed Intervenor’s and Protestor’s
respective weighted functional specification scores, and calculated an adjusted score on the
basis of a 30 point total. Exhibit F. Intervenor’s Proposed Findings of Fact No. 130.

203. The Worksheets allocated one point out of a maximum 200 to systems running
as a native UNIX operating system. The Worksheets do not distinguish between a native
UNIX operating system and a UNIX-based operating system. FE.g., Exhibit T, at 1.

Intervenor’s Proposed Findings of Fact No. 131.

F. Independent Evaluation Team Creation and Operation
204. In December 1995, Ms. Eddy telephoned Dr. Errol Miller and asked him to

serve as an evaluator of the proposals which would be submitted in response to RFP 96-4.
Tr. at 708. Dr. Miller was employed at BYU-Hawaii as: (1) an associate professor of
instructional information sciences, (2) an associate director of academic computing, and (3)
director of system development at the library and academic support systems. Tr. at 704.
Intervenor’s Proposed Findings of Fact No. 132.

205. Dr. Miller was personally familiar with Intervenor’s system inasmuch BYU-
Hawaii uses an Intervenor automation system. Tr. at 753. Dr. Miller was personally familiar
with Protestor’s system through his use of the University of Hawaii (“UH”) library for his
doctoral research, and other continuing interfacing. UH uses Protestor’s automation system.
Tr. at 753, 754. Intervenor’s Proposed Findings of Fact No. 133. |

206. In December 1995, Ms. Sterrett telephoned Mr. Ralph Toyama and asked him
to serve as an evaluator of the proposals which would be submitted in response to RFP 96-4.
Tr. at 781. Mr. Toyama is employed ‘at Leeward Community College as the automation

librarian. Tr. at 775. Intervenor’s Proposed Findings of Fact No. 134.
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207. Mr. Toyama was personally familiar with Protestor’s automation system
inasmuch as Leeward Community College is part of the UH system. In 1994, the UH system
migrated from a GEAC automation system to Protestor’s system. Tr. at 779. As a
consequence of that migration experience, and his subsequent day-to-day use of Protestor’s
system, Mr. Toyama was familiar with the capabilities of Protestor’s automation system.
Intervenor’s Proposed Findings of Fact No. 135.

208. The third member of the evaluation team, Ms. Gail Fujimoto, is the head
librarian for the Kamehameha Schools. Exhibit X. The Kamehameha Schools utilize one of
Intervenor’s automation systems in its library. Tr. at 1284. Intervenor’s Proposed Findings
of Fact No. 136.

209. The evaluators were not provided any materials to review prior to attending
the evaluation meeting on December 15, 1995. Tr. at 709, 782. Protestor’s Proposed
Findings of Fact No. 112.

210. OnDecember 15, 1995, the evaluators met at Respondent’s offices to conduct
their evaluation of the proposals regarding RFP-96-4. When the evaluators arrived to perform
the evaluation, they were instructed that Respondent had no experience with either vendor, so
Respondent had no opinion as to which was better. The evaluators were further told that they
should go through the proposals and use the RFP to make their recommendation. Tr. at
1208. Intervenor’s Proposed Findings of Fact No. 137, modified.

211. In performing their evaluation, the evaluators reviewed the RFP, the proposals
(including system documentation), and the functional specification worksheets. From that,
and as filtered through their own personal experience, the evaluators filled out the summary
evaluation sheets and turned them in at the end of the day to Ms. Eddy. Tr. at 595-596.
Intervenor’s Proposed Findings of Fact No. 138.

212. The evaluators spot checked Ms. Eddy’s calculations on the functional
specification worksheets, but assumed that the overall computations were accurate. Tr. at
717. Intervenor’s Proposed Findings of Fact No. 139, modified.

213.  The evaluators did not know who created the numerical rating system or how
it was created. Tr. at 750, 751, 760, 761, 1212, 1220, 1221, 1269. The numerical rating
system was not set out in RFP-96-4. Ex. H. Protestor’s Proposed Findings of Fact No. 113.
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214. Dr. Miller did not make any calculation or allocation concerning the parties’
cost proposals (Exhibit T). Because of a prior commitment, Dr. Miller left the evaluation
approximately a half hour before the other two evaluators were complete with their work. Tr.
at 726. Although Dr. Miller did not complete the portion of the Worksheet regarding the
costs of the two proposed systems, Dr. Miller understood that Intervenor’s system was
significantly less expensive than Protestor’s. Tr. at 733. Intervenor’s Proposed Findings of
Fact No. 140, modified.

215. After Dr. Miller left for the day, Mr. Toyama and Ms. Fujimoto telephoned
Intervenor’s office in Utah and asked whether, in view of the fact that Intervenor’s “bottom
line” appeared to be significantly lower than Protestor’s bottom line, there were any additional
charges not reflected in the Intervenor’s total cost. Mr. Toyama and Ms. Fujimoto were told
that there were no other charges to bring the Intervenor’s system up. Tr. at 1277.
Intervenor’s Proposed Findings of Fact No. 141.

216. During Mr. Toyama and Ms. Fujimoto’s December 15, 1995 telephone call to
Intervenor, Intervenor did not alter or otherwise change the conditions, terms, and/or price of
the Intervenor’s proposal. Tr. at 1277. Intervenor’s Proposed Findings of Fact No. 142.

217. Mr. Toyama, in performing his calculation of the respective cost proposals, did
not take into account that the contracts were spread out over five and one-half years. Tr. at
1265, 1266. Prior to taking the length of the contract into account, Mr. Toyama had scored
the cost proposals as 50 to 15 in Intervenor’s favor. Exhibit V. Upon recalculation, Mr.
Toyama realized that an additional 22 or 23 points should have been added to Protestor’s cost
proposal score, resulting in a cost proposal score of 50 to 38 or 50 to 37 in Intervenor’s
favor. Tr. at 1266. Intervenor’s Proposed Findings of Fact No. 143, modified.

218. The evaluators scored the two proposals as 443.5 to 327 in Intervenor’s favor.
Exhibit XX, at 3. Taking into account Mr. Toyama’s error in calculation, and without
attributing any further advantage to Intervenor to reflect Dr. Miller’s conclusion concerning
Intervenor’s cost advantage, results in a “corrected” score of 443.5 to 350 in Intervenor’s
favor. Intervenor’s Proposed Findings of Fact No. 144, modified.

219. At the beginning of the evaluation, Ms. Eddy provided some general

instructions, but did not provide detailed explanations regarding the evaluation process itself.
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As a result, the evaluators were left to their own interpretations of their responsibilities as
evaluators, as well as their own interpretations as to the appropriate scores that could be given
to the each of the proposals.

220. The evaluators performed their review of the proposals to the best of their
abilities given the nature of their instructions and their understand of the time constraints.
However, each of the evaluators experienced some degree difficulty in performing their
respective evaluations. One evaluator assumed that the numerical rating system came from
the request for proposals. Tr. at 1279-80. Another evaluator used ballpark figures that the
evaluator believed to be relatively appropriate. Tr. at 1262-63. None of the evaluators
explained their ranking determinations in writing. The evaluators were not instructed by
Respondent’s staff that they could only consider RFP-96-004-00, the proposals in response to
the RFP, and could not rely on their outside experience. Id. at 748-49. The evaluators were
not instructed on how to use the functional specifications and the scoring sheets. Tr. at 1278.
Protestor’s Proposed Findings of Fact No. 115, modified.

221. Because the evaluators were led to believe that their evaluations had to be
completed in one day, the evaluators did not read the entire proposals because they felt
pressured for time. Tr. at 750, 1197-9, 1221-23, 1242-46, 1249. Additionally, because the
instructions provided to the evaluators did not specifically prohibit the evaluators from
considering extraneous matters, the evaluators based some parts of their evaluations on
information that was not specifically contained in the proposals. Tr. at 748-9, 753-4, 761-4,
773-4, 1216-17, 1223-28, 1260-61, and 1284. Furthermore, because of time constraints, the
evaluators did not check references as provided by the request for proposals. Tr. at 1231-34,
1283-84. Protestor’s Proposed Findings of Fact No. 116, modified.

222, The evaluators relied on their own subjective belief as to what type of
computer upon which the automation system would run, was better for the library system. Tr.
at 728-29, 793-44. Protestor’s Proposed Findings of Fact No. 94.

223.  The evaluators relied on their knowledge of the companies submitting
proposals, their operations and their system, and tried to evaluate the proposals based on how

they felt the systems would fit in the state library system. Tr. at 717-18, 1217. The evaluators
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also relied on their own subjective understanding of the companies and the support services
they provided. Tr. at 723-24, 736-37, 749, 1261.

224. The evaluators did not consider differing terms and conditions in analyzing the
price of each proposal. Tr. at 759-60, 1238-41. The evaluators did not compare Protestor’s
leasing proposal with Intervenor’s leasing proposal. Id. Instead, the evaluators compared
Protestor’s purchase option with Intervenor’s leasing option. /d. The evaluators understood
that they were comparing the costs of a leased system and the costs to purchase a system. Tr.
at 1286. The evaluators also evaluated the costs for only the first year of the five and a half
year contract. Tr. at 1263-67. The evaluators recognized that they did not have the capability
to perform a comparative evaluation of all the various purchase and lease options. Tr. at
1267-68, 1271, 1285-86. Protestor’s Proposed Findings of Fact Nos. 122 and 123, modified.

225. The evaluators agreed that the deadlines of RFP-96-4 were unrealistic on the
part of Respondent, and impossible for the vendors to meet. Tr. at 736, 795-96. One
evaluator graded Protestor below Intervenor because some items under Protestor’s proposal
would become operational after the unrealistic deadlines set by Respondent. Tr. at 795-96.

Protestor’s Proposed Findings of Fact No. 127, modified.

G. Contract Award Process

226. The independent evaluation team completed its review of the proposals
submitted in response to RFP 96-4 on December 15, 1995. Exhibit 77; Exhibit QQ. At the
close of their review, the evaluators handed their worksheets to Ms. Eddy who took them
back to her office. Tr. at 595-596. Intervenor’s Proposed Findings of Fact No. 164.

227. The evaluation team scored the two proposals in favor of Intervenor over
Protestor by a total of 443.5 to 327 points. Exhibit XX, at 3. Intervenor’s Proposed Findings
of Fact No. 165, modified.

228. Mr. Kane accepted the recommendation of the evaluation team and awarded
the Contract to Intervenor. Exhibit XX, at 3. Intervenor’s Proposed Findings of Fact No.
166. ‘

229.  On or about December 18, 1995, Mr. Kane informed Mr. Whittle by telephone
that Intervenor had been awarded the contract for the automation system under RFP-96-4.

Tr. at 900. Protestor’s Proposed Findings of Fact No. 130, modified.
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230. On or about December 18, 1995, Intervenor informed MHPCC that Intervenor
had been awarded the contract under RFP-96-4. Exhibit 131.

231. By letter dated December 19, 1995, Mr. Kane notified Intervenor that it had
been selected as the winning response. The award letter noted that the award was conditioned
upon Intervenor executing the contract which would be forwarded at a later date. Exhibit
QQ. Intervenor’s Proposed Findings of Fact No. 167.

232. Mr. Kane provided further notice of Intervenor’s selection by telephone to Mr.
Whittle on December 19, 1995. Tr. at 900. Intervenor’s Proposed Findings of Fact No. 168.

233. By letter dated December 19, 1995, Mr. Kane notified Protestor that another
vendor’s proposal had been chosen. Exhibit 77. Intervenor’s Proposed Findings of Fact No.
161.

234.  After receiving notice of the award from Respondent, Intervenor took a
contract which it had recently entered into for similar services with Harris County, Texas and
prepared a draft contract for Respondent’s consideration. Tr. at 902. Intervenor’s Proposed
Findings of Fact No. 170.

235. Intervenor’s vice president for sales, Mr. Arthur Brady, was to be in Hawaii on
business later in December, so he assumed the responsibility for negotiating the final version
of the contract on behalf of the Intervenor. Tr. at 903. Intervenor’s Proposed Findings of
Fact No. 171.

236. Mr. Brady visited Hawaii during the period of December 21 and 22 and met
with certain of Respondent’s personnel. Tr. at 908-913. Intervenor’s Proposed Findings of
Fact No. 172.

237. When Mr. Brady returned to Utah, he met with Mr. Whittle who, together
with Mr. Brady’s assistant, Tamara Ulima, revised the contract to reflect Mr. Brady’s
discussions with the Respondent. Tr. at 913. Intervenor’s Proposed Findings of Fact No.
173. )

238.  On December 28, 1995, Mr. Brady executed a"n'on’ginal of the contract and
forwarded it to Respondent for review. Tr. at 913. Intervenor’s Proposed Findings of Fact

No. 174.
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239.  On January 25, 1996, Mr. Whittle received a telephone call from Mr. Kane
advising that he was executing the contract. Tr. at 915-916. A copy of the fully executed
contract was subsequently received by Intervenor. Exhibit RR; Tr. at 913. Intervenor’s
Proposed Findings of Fact No. 175.

240. Based on the general practice involving library computer automation selection,
the review of proposals for a library automation system generally take weeks to months to
complete the review and analysis. Tr. at 451-452. Purchasers of such systems usually require
a demonstration of the automation system. Id The purchaser and the vendors usually
engaged in a dialogue to discuss the proposal and any questions. /d. Protestor’s Proposed
Findings of Fact No. 132, modified.

241. Respondent did not have a demonstration of the Dynix automation system
prior to awarding the contract to Intervenor. Tr. at 1049, 1053-54. No library or consortium
of libraries has ever purchased an automation system from Intervenor, like the system
eventually sold under RFP-96-004-0, without an demonstration of the system. Tr. at 1052, It
is possible, to the knowledge of Intervenor’s representatives, that Respondent eventually
entered into a contract with Intervenor under RFP-96-4 without first seeing the actual system.

Tr. at 1055-56. Protestor’s Proposed Findings of Fact No. 133, modified.

H. Protest Review Process

242. The same day (January 2, 1996) that Protestor alleges that it received Kane’s
letter of December 19, 1995, advising that another vendor’s system had been selected,
Protestor sent a letter of protest to the CPO. Exhibit 81. Intervenor’s Proposed Findings of
Fact No. 177.

243. Protestor’s January 2, 1996 protest alleges that RFP 96-4 was pre-determined
because (1) the evaluation period of one day was inadequate to permit a fair evaluation, (2)
Protestor was not permitted the opportunity to demonstrate its product, and (3) the called-for
implementation schedule was unrealistic. Exhii)it_ 81. intervendr’s Proposed Findings of Fact

No. 178.
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244. The factors identified in Protestor’s January 2, 1996, protest were known to
Protestor before January 2, 1996. Exhibit D. Intervenor’s Proposed Findings of Fact No.
179, modified.

245. The factors identiﬁed‘in Protestor’s January 2, 1996, protest would have
-applied to the process adopted for evaluation of RFP 96-1. Exhibit D. Intervenor’s Proposed
Findings of Fact No. 180.

246. OnJanuary 4, 1996, the CPO instructed Mr. Kane not to award the contract to
Intervenor pending Protestor’s protest, unless Mr. Kane issued a determination of substantial
interest. Ex. 211 at 71013300011. Mr. Kane and his staff continued working with Intervenor
after Protestor submitted its protest and the CPO instructed Respondent not to make any
award. Tr. at 1154. The CPO requested documents and a draft response to the protest from
Respondent by January 10, 1996. Ex. 211. Protestor’s Proposed Findings of Fact No. 140,
modified.

247.  On January 9, 1996, Mr. Kane replied to Protestor’s January 2, 1996, letter,
and informed Protestor that Protestor’s protest was rejected as being untimely. Exhibit 85.
However, the CPO subsequently informed Mr. Kane that the January 9, 1996 letter was
improper. Exhibit 211 at 71013300023. Intervenor’s Proposed Findings of Fact No. 182,
modified, and Protestor’s Proposed Findings of Fact No. 144, modified.

248.  On January 31, 1996, pursuant to HAR § 3-122-55(b) and HRS Chapter 92F,
Protestor requested information from Mr. Kane relevant to RFP-96-004-0 and its protest.
Exhibit 110. The CPO advised Mr. Kane to produce this information on January 30, 1996.
Exhibit 211 at 71013300023, 71013300037. However, Mr. Kane did not produce documents
and information in response to this request or as directed by the State Procurement Office.

249. On January 11, 1996, Intervenor represented to Mr. Kane that it has already
spent $500,000 on Respondent’s automation project. Exhibit 90; Tr. at 1106, 1147. The
$500,000 figure was not accurate, and was significantly inflated to pressure Respondent into
executing the contract with Intervenor. Tr. at 1148-49. The word “spent” was also not
accurate, and instead, certain resources and hardware purchases were committed to the
project, but $500,000.00 was not actually expended as of January 11, 1996. Tr. at 1150.
Protestor’s Proposed Findings of Fact No. 148, modified. |
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250.  On or about January 12, 1996, MHPCC and Respondent’s staff met to discuss
the various tasks and responsibilities of Respondent and MHPCC were to perform for the
installation of the Dynix automation system. Vol. I at 145 (Lum); Exhibit 191.

251. By letter dated January 22, 1996, Protestor’s counsel wrote to the CPO asking
for an “identification of clear objective criteria such as a significant difference in price” which
“would go a long way toward providing [Protestor] with assurance that the bid was a bona
fide competitive bid.” Exhibit 98. Intervenor’s Proposed Findings of Fact No. 183.

252.  On or about January 25, 1996, Mr. Kane and Intervenor prepared a press
release announcing its partnership for the installation and operation of a new automation
system for Respondent. Ex. 100. Protestor’s Proposed Findings of Fact No. 152, modified.

253. By letter dated January 26, 1996, the CPO wrote to Protestor’s counsel
advising that counsel’s letter of January 22, 1996, would be discussed with Mr. Kane in order
to prepare a response at the earliest possible date. Exhibit 102. Intervenor’s Proposed
Findings of Fact No. 184.

254.  On January 27, 1996, Ms. Sterrett orally advised Mr. Whittle that Protestor
had filed a protest against the award of the Contract to Intervenor, that the .Contract could not
be awarded until a final determination of the protest had been issued, and that Intervenor
could proceed with providing goods and services to Respondent only at is own risk. Exhibit
119. Intervenor’s Proposed Findings of Fact No. 185.

255. By letter dated January 30, 1996, the CPO forwarded counsel’s letter of
January 22, 1996, to Mr. Kane and requested that Mr. Kane treat the letter as a request for
reconsideration of his decision of January 9, 1996. Exhibit 211 (71013300023-24).
Intervenor’s Proposed Findings of Fact No. 186.

256. On January 31, 1996, Protestor filed a Request for Hearing with the OAH in
which Protestor sought a hearing on Mr. Kane’s determination of January 9, 1996. Exhibit
109. Intervenor’s Proposed Findings of Fact No. 187.

257.  On January 31, 1996, Protestor’s. counsel wrote to Mr. Kane advising of the
aforementioned Request for Hearing and requesting inspection of certain of Respondent’s

records. Exhibit 110. Intervenor’s Proposed Findings of Fact No. 188.
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258. OnFebruary 1, 1996, the CPO advised Protestor’s counsel that the January 31,
1996 Request for Hearing was premature, and that counsel’s January 22, 1996 letter was
being considered as a request for reconsideration pursuant to section 3-126-8, HAR. Exhibit
111. Intervenor’s Proposed Findings of Fact No. 189.

259. By letter dated February 2, 1996, from Mr. Harris to Mr. Pong, Protestor
purported to make an additional protest pursuant to section 3-126-3, HAR, on the basis that
the Respondent and Intervenor were allegedly performing work related to RFP 96-4
regardless of Protestor’s protest and in conflict with section 103D-701(f), HRS, and section
3-126-5, HAR. Exhibit 112. Intervenor’s Proposed Findings of Fact No. 190.

260. By letter dated February 6, 1996 to the CPO, Protestor advised the CPO of the
argument advanced in its February 2, 1996 letter to Mr. Pong. Exhibit 113. Intervenor’s
Proposed Findings of Fact No. 191.

261. By memorandum dated February 6, 1996 to the CPO, Mr. Kane requested the
CPO’s approval to award the Contract under RFP 96-4 to Intervenor. Specifically, Mr. Kane
argued that: (1) the contract with the current vendor expired on June 30, 1995, and that
service might cease at any time without significant notice; (2) fifteen library employees with
combined salaries of $500,000 were required to maintain the old system and could be
redeployed into public service positions once the new system was implemented; (3) without
the immediate award of the Contract, Respondent would soon not be able to provide certain
critical library functions including the provision of services under the two other vendor
contracts (on-line serial services and collections) which were let simultaneous with the
automation RFP; (4) Respondent would be required to pay for the new frame relay system as
soon as it was completed whether the automation services were available or not; (5)
Respondent’s new services and user fees which went into effect depended on the new
automation system to implement them; and (6) the new automation system was necessary for
the Respondent to conduct internal business. . Exhibit 211 (71013300025-27). Intervenor’s
Proposed Findings of Fact No. 192. v : o

262. By letter dated February 8, 1996, Respondent told Intervenor that it should
immediately cease any action that would result in providing any goods and services to

Respondent under RFP 96-4. Exhibit 119. Intervenor’s Proposed Findings of Fact No. 193.
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263. By memorandum dated February 9, 1996 to the CPO, Mr. Kane supplemented
his memorandum request of February 6, 1996 by noting that: (1) an independent evaluation
team of non-Hawaii State Public Library System employees evaluated the proposals; (2) the
evaluation team scored the two proposals as 441.5 to 325 in favor of Intervenor; and (3) the
approximate gross costs of the two systems in the first year of the five and one-half year
contract were $1,900,000.00 (Protestor) and $600,000.00 (Intervenor). Exhibit 211
(71013300028) . Intervenor’s Proposed Findings of Fact No. 194.

264. By e-mail dated February 12, 1996, and sent throughout the Respondent’s
system, Mr. Kane’s office advised personnel of Protestor’s protest and stated that any work
being performed related to the implementation of a new automation system must immediately
cease. Exhibit 122. Intervenor’s Proposed Findings of Fact No. 190.

265. OnFebruary 12, 1996, Protestor filed a Motion for Order Stopping Work With
Vendor On RFP No. 96-004-0 with the OAH. Case Pleading File; Tr. at 592. By letter of
that same day, Protestor’s counsel requested that Mr. Pong acknowledge the fact that work
had stopped on the project, in return for which counsel would withdraw the motion filed that
morning. Mr. Pong provided the requested acknowledgment. Exhibit 125. Intervenor’s
Proposed Findings of Fact No. 196.

266. By memorandum to the CPO dated February 16, 1996, Mr. Kane reiterated its
February 6, 1996 request that the CPO approve the award of the Contract under RFP 96-4 to
Intervenor and allow action to be taken on the contract despite the protest filed by Protestor.
Exhibit 211 (71013300032-36). Intervenor’s Proposed Findings of Fact No. 197.

267. The February 16, 1996 memorandum, in addition to the arguments addressed
in the February 6, 1996 memorandum, contended that Respondent would likely suffer
irreparable harm and prevail on the merits of Protestor’s protest because: (1) Protestor was
accorded fair and equal treatment in light of the fact that Intervenor’s proposal was
determined to have been less expensive than Respondent’s; (2) the RFP clearly provided that
time was of the essence and that no product demonstrations would be permitted due to that
constraint; (3) the independent evaluation team (consisting of experts in the field of library
automation through training and/or experience) relied on its experience to completely and

fully consider the two proposals and scored the proposals as 443.5 points to 327 points in
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Intervenor’s favor; (4) Kane relied only upon the factors provided in the RFP and accepted
the recommendation of the independent evaluation committee to award the Contract to
Intervenor; (5) the RFP specifications were prepared and based on general knowledge of
available automation systems; (6) in order to ensure that the process was unbiased, the
original proceeding under RFP 96-1 had been canceled and renoticed as RFP 96-4; (7)
Respondent neither provided any information relating to the implementation of the system to
any vendor that was not also provided in the RFP, nor did it request that any vendor initiate
any action regarding the implementation of the system prior to notice of the award; (8) no
decision was made as to which vendor would be selected prior to the completion of the RFP
process. Exhibit 211 (71013300032-36). Intervenor’s Proposed Findings of Fact No. 198.

268. By letter to the CPO dated February 17, 1996, Protestor filed an additional
protest pursuant to section 3-126-3, HAR, on the basis that Intervenor allegedly did not
comply with the material terms of the RFP inasmuch as there were alleged to be unspecified
material deviations in Intervenor’s proposal from the RFP, and that these deviations affected
the Contract’s price, quantity and quality. Exhibit 132.

269. By letter dated February 20, 1996 to the CPO, Protestor identified eight items
which it contended amounted to material deviations from the RFP:

(1)  the proposed contract called for Intervenor to support 500 or
515 terminals on the system;

(2)  the proposed contract called for the Respondent to provide
phone lines for use by Intervenor’s system;

(3)  the proposed contract requires the Respondent to provide
Intervenor with the use of space for its automation center;

“4) the proposed contract permits Intervenor to use MHPCC;

(5) the proposed contract permits Intervenor to provide
substandard authority control processing;

(6)  the proposed contract permits Intervenor’s system sizing to
not cover growth;

(7) . the proposed contract does not require Intervenor to provide
an acquisitions subsystem; and

(8) - the proposed contract permits Intervenor to complete the
contract by March 20, 1996.
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Exhibit 133. Intervenor’s Proposed Findings of Fact No. 200.

270. By letter dated February 22, 1996, the CPO advised Mr. Harris that there
would likely be a delay in responding to Protestor’s January 22, 1996 request for
reconsideration in light of Protestor’s subsequent protests and communications. Exhibit 134.
Intervenor’s Proposed Findings of Fact No. 201.

271. By letter dated March 1, 1996 to the CPO, Protestor enclosed the Affidavit of
Donald Kaiser which provided further detail concerning Protestor’s charges. Intervenor-1.
Intervenor’s Proposed Findings of Fact No. 202.

272. By letter to Mr. Harris dated March 12, 1996, Mr. Kane denied Protestor’s
request for reconsideration of his January 9, 1996 decision, and further denied the protests
dated February 6 and February 17, 1996 (as supplemented on February 20, 1996). Exhibit
XX. Intervenor’s Proposed Findings of Fact No. 203.

273. Mr. Kane denied Protestor’s request for reconsideration of his January 9, 1996

decision on the basis that:

(1)  the independent evaluation team only considered evaluation
factors that were provided in the RFP;

(2) Kane did not participate in the selection of the committee
members; '

(3)  the selection of the committee was made by Respondent’s
Reengineering Team on the basis of their background and
experience;

(4)  the committee relied upon its expertise to completely and fully
consider the two proposals and applied the scoring criteria
provided in the RFP;

(5) the RFP clearly provided that time was of the essence and that
product demonstrations would not be possible;

(6)  the committee scored the two proposals as 443.5 points to
327 points in favor of Intervenor;

(7)  Kane relied only upon the factors provided in the RFP and
accepted the recommendation of the committee to award the
Contract to Intervenor;

(8) the RFP specifications were prepared and based on general
knowledge of available automation systems;
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©)

(10)

Respondent neither provided new information to any potential
vendor that was not provided in the RFP, nor did it request or
authorize any vendor to initiate any action regarding the
implementation of the system prior to notice of the award;
and

no decision as to a specific vendor was made prior to the RFP
process.

Exhibit XX, at 2-4. Intervenor’s Proposed Findings of Fact No. 204.

274.

Mr. Kane denied Protestor’s protest of February 6,

1996 regarding

performance of work under RFP 96-4 despite Protestor’s first protest on the basis that:

(1) Kane was not aware of Protestor’s request for

2

®3)

reconsideration until receiving the January 30, 1996
memorandum from the CPO on February 1, 1996;

any work performed by Intervenor was at Intervenor’s own
risk; and

various work alleged to have been related to the Contract
(e.g., ICSD cabling) was non-vendor specific that Respondent
was obligated to provide pursuant to the RFP. In sum, Kane
concluded that no significant action requiring the expenditure
of public funds was taken on the award of the Contract after
Respondent became fully aware of Protestor’s request for
reconsideration.

Exhibit XX, at 5. Intervenor’s Proposed Findings of Fact No. 205.

275. Mr. Kane denied Protestor’s protest of February 17 and 20, 1996, primarily on

the basis of his conclusion that Protestor failed to accurately compare Intervenor’s proposal

with RFP 96-1. Specifically, Mr. Kane concluded that:

(1)
)

3)

4)

()

the RFP did not require that the vendor support 550
terminals;

Intervenor’s proposal properly responded to the RFP by
including a provision to supply phone lines;

the RFP made no reference to whether or not the automation
system vendor could use library facilities.for its automation
center;

the RFP made no reference to whether or not the vendor
could use the MHPCC;

Intervenor’s proposal indicated that all items requested in the
Authority Control section of the RFP were available and the
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independent evaluation team expressed no reservation over
that portion of Intervenor’s proposal;

(6) the RFP made no reference to a requirement that the
automation system vendor’s sizing must accommodate
growth;

(7)  Intervenor’s proposal provided an acquisition subsystem that
was reflected in the Contract; and

(8)  Intervenor’s proposal indicated that it could meet the
February 20, 1996 operational date.

Exhibit XX, at 6-8. Intervenor’s Proposed Findings of Fact No. 206.

276. By memorandum to Mr. Kane dated March 13, 1996, the CPO determined that
the award of the Contract to Intervenor without delay was necessary to protect the substantial
interests of the State. Exhibit 211 (71013300037). Intervenor’s Proposed Findings of Fact
No. 207.

277. By letter dated March 18, 1996 to the CPO, Protestor protested the CPO’s
decision of March 13, 1996, pursuant to section 3-126-3, Hawaii Revised Statutes, and
argued that no further action should be taken on the Contract until the controversy was
resolved. Exhibit 137. Intervenor’s Proposed Findings of Fact No. 208.

278. On March 19, 1996, Protestor filed with OAH a Request for Hearing
concerning Kane’s decision of March 12, 1996. Case Pleading File; Tr. at 592. Intervenor’s
Proposed Findings of Fact No. 209.

279. By letter dated March 20, 1996 to Mr. Harris, the CPO responded to
Protestor’s letter of March 18, 1996, and noted that the CPO’s authorization to proceed with
the Contract was not subject to protest under section 103D-701, Hawaii Revised Statutes.
The CPO advised that the appropriate course for review of his determination would be found
in section 103D-709, Hawaii Revised Statutes. Exhibit 138. Intervenor’s Proposed Findings
of Fact No. 210.

280. On March 21, 1996, Protestor filed with OAH a Request for Hearing
concerning the CPO’s decision of March 13, 1996, that furthe} éction on the contract under
RFP 96-4 was needed to protect substantial State interests. Case Pleading File; Tr. at 592.

Intervenor’s Proposed Findings of Fact No. 211.
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281. OnMarch 22, 1996, the OAH, Rodney A. Maile, Senior Hearings Officer, filed
and subsequently served a Notice of Hearing and Pre-Hearing Conference. Case Pleading
File; Tr. at 592. Intervenor’s Proposed Findings of Fact No. 212.

282. On March 22, 1996, Protestor filed with OAH an Emergency Motion For
Order Stopping Work On RFP 96-4. Protestor moved for an order directing that all work
related to the Contract be stopped pending the hearing called for in the Notice of Hearing.
Upon consideration of the memoranda and arguments submitted, Protestor’s motion was
orally denied on April 2, 1996. Case Pleading File; Tr. at 592. Intervenor’s Proposed
Findings of Fact No. 213.

If any of the above findings of fact shall be deemed to be conclusions of law, the
Hearings Officer intends that every such finding of fact shall be construed as a conclusion of

law.

III. CONCLUSIONS OF LAW

Protestor has raised a number of allegations concerning violations of the 1993 Hawaii

Public Procurement Code (HRS Chapter 103D) and the subsequently adopted administrative
rules (Title 3, Subtitle 11, Chapters 122 [October 11, 1994] and 126 [December 15, 1994]) by
Respondent throughout the entire time frame relevant to RFP 96-4. These allegations have
been evaluated in light of the requirement in section 103D-709(c), Hawaii Revised Statutes,
that the Protestor has the burden of proof to establish its allegations by a preponderance of the
evidence.

If any of the following conclusions of law shall be deemed to be findings of fact, the
Hearings Officer intends that every such conclusion of law shall be construed as a finding of
fact.

1. The Department of Commerce and Consumer Affairs, Office of Administrative
Hearings, has jurisdiction over this matter. HRS §103D-709(a). Intervenor’s Proposed
Conclusions of Law No. 1.

2. Protestor has the burden ‘of proof, including the burden of producing evidence
as well as the burden of persuasion. HRS §103D-709(c). Intervenor’s Proposed Conclusions
of Law No. 2.
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3. Protestor must prove by a preponderance of the evidence that Respondent’s
conduct was not in accord with the Constitution, statutes, regulations, and the terms and
conditions of the solicitation or contract. HRS §§103D-709(c), 103D-709(f). Intervenor’s
Proposed Conclusions of Law No. 3.

4, In reviewing a contracting officer’s determination resulting from a competitive
sealed proposal process, the Hearings Officer cannot substitute his judgment for that of the
business and technical judgment exercised by the contracting officer unless his judgment was
not exercised in good faith and was arbitrary, capricious, fraudulent, or malicious. Marshall
Co. v. Bigelow, 29 Haw. 48, 56 (1927). Intervenor’s Proposed Conclusions of Law No. 4.

5. The contracting officer’s discretion will not be interfered with even if his
decision is erroneous, provided that the determination is founded on facts and exercised in
good faith, without collusion, fraud, corruption, personal favoritism, or ill will. Id
Intervenor’s Proposed Conclusions of Law No. 5.

6. A contracting officer is presumed as a matter of law to have acted faithfully
and honestly and for the public good. In re Lord, 25 Haw. 76 (1919); Cycad Corporation,
Comp. Gen. No. B-255870, 10 CGEN 9 108,253 (April 12, 1994). Intervenor’s Proposed
Conclusions of Law No. 6.

7. The telephone call placed by two of the independent evaluation team members
to Intervenor’s office on December 15, 1995, in which the team members queried whether
there were any additional charges not reflected in Intervenor’s cost proposal, was not a
prohibited “discussion” under the rules governing procurement practice in Hawaii. F 135 -
136; HAR § 3-122-1. Intervenor’s Proposed Conclusions of Law No. 7.

8. By the question posed in the December 15, 1995 telephone call from the two
independent evaluation team members to Intervenor, the Intervenor was not provided an
opportunity to, and in any event did not, revise or modify its proposal. F 141 - 142.
Intervenor’s Proposed Conclusions of Law No. 8.

| 9. Respondent’s decision to, base its award solel); on the proposals submitted,
without engaging in subsequent “final and best offer” or other “discussions” with the vendors

submitting proposals, is appropriate under the principle that proposals may be accepted on
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evaluation and without discussion. HRS §103D-303(f). Intervenor’s Proposed Conclusions
of Law No. 9.

10.  Respondent’s decision to close the proposal opening to the public was
appropriate under state law which requires that “proposals shall not be opened publicly, but
shall be opened in the presence of two or more procurement officials.” HAR § 3-122-51.
Intervenor’s Proposed Conclusions of Law No. 1o.

11.  Respondent’s decision to proceed by way of a request for proposal was
appropriate under state law which provides that competitive sealed proposals may be most
appropriate when an “award may need to be based upon a comparative evaluation as stated in
the request for proposals of differing price, quality, and contractual factors in order to
determine the most advantageous offering to the State.” HAR § 3-122-43(6). Intervenor’s
Proposed Conclusions of Law No. 11.

12.  In light of the nature of the submission, the contracting officer’s discretion in
reviewing proposals in response to RFPs is greater than his discretion upon reviewing bids in
response to invitations for bid (“IFB”). Intervenor’s Proposed Conclusions of Law No. 12.

13, Whereas incomplete contract specifications may be fatal to an IFB, they are
inherent in the nature of an RFP where the agency is seeking guidance from the bidders as to
how the general service it seeks can be provided. Intervenor’s Proposed Conclusions of Law
No. 13.

14.  Respondent’s numerical evaluation process was derived from point totals set
out in RFP 96-4 and was therefore appropriate under state law which provides that
“[nJumerical rating systems may be used, but are not required. When used, the evaluation
shall be based only on the evaluation factors set out in the request for proposals.” HAR § 3-
122-52(b). Intervenor’s Proposed Conclusions of Law No. 14.

15. The fact that Respondent implemented its numerical evaluation process by
breaking categories into subcategories derived again from the RFP, and giving weighted totals
to those subcategories not found in the RFP, did not violate state law when those weighted
subcategories summed to the totals provided in the RFP, and otherwise served simply as a
device by which to implement the intent of the RFP and the law requiring reliance thereon. Id.

Intervenor’s Proposed Conclusions of Law No. 15.
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16.  Respondent’s numerical rating system for the parties’ cost proposals was
appropriate under state law which required that “the points allocated to higher-priced
proposals must be equal to the lowest proposal price multiplied by the maximum points
available for price, divided by the higher proposal price,” if the actual costs compared were
appropriate measures of comparison, or all cost options computed in the same fashion. HAR
§ 3-122-52(d). Intervenor’s Proposed Conclusions of Law No. 16, modified.

17. The RFP did not require that vendors submit their proposals on the basis of
550 terminals. Intervenor’s Proposed Conclusions of Law No. 20.

18.  Respondent’s preference as stated in the RFP for an automation system which
runs a UNIX operating system is not arbitrary or unreasonable, nor does it amount to an
abuse of discretion. Intervenor’s Proposed Conclusions of Law No. 53.

19.  Respondent’s preference as stated in the RFP for an automation system which
runs a UNIX operating system did not significantly favor Intervenor over Protestor in the
evaluation of the competing proposals inasmuch as the Worksheets awarded one point out of
200 for a proposal offering a UNIX system. F 131. Intervenor’s Proposed Conclusions of
Law No. 54.

20.  When Mr. Kane denied Protestor’s protest on January 9, 1996, it was not
unreasonable for him to believe that pursuant to section 103D-701(e), his decision was final
and conclusive. Intervenor’s Proposed Conclusions of Law No. 56.

21. It was also not unreasonable for Mr. Kane to believe that after his final
decision was issued on January 9, 1996, and before any administrative proceeding was
commenced under HRS §103D-709, there was no pending protest under HRS §103D-701(a)
that would require that no action be taken on the award of the Contract. Intervenor’s
Proposed Conclusions of Law No. 57.

22.  The scope of the Hearings Officer’s ability to fashion a remedy in the instant
case is governed by section 103D-707, concerning remedies after an award. HRS §103D-
707. Intervenor’s Proposed Conclusions of Law No. 59. -

23.  The determination that substantial State interests were involved allowed
Respondent and Intervenor to proceed under the Contract despite the pendency of Protestor’s

protests. Intervenor’s Proposed Conclusions of Law No. 61.
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24.  Protestor did not meet its burden of proving by a preponderance of evidence
that the CPO’s decision of March 13, 1996, finding that the award of the Contract to
Intervenor without delay was necessary to protect the substantial interests of the State despite
Protestor’s protest was in violation of the law or violated the Constitution, statutes,
regulations, or the terms and conditions of the solicitation. Intervenor’s Proposed
Conclusions of Law No. 62.

25.  Should the Hearing Officer find that the solicitation or award of the Contract
was in violation of the law or that Respondent violated the Constitution, statutes, regulations,
or the terms and conditions of the solicitation, in the absence of any evidence or claim that
Intervenor acted fraudulently or in bad faith in securing the Contract, the remedies available
are limited to ratification or termination of the contract. HRS §103D-707(1)(a). Intervenor’s
Proposed Conclusions of Law No. 63.

26. Should any remedy be appropriate, in order to determine whether the remedy
should be ratification or termination, “the best interests of the State” must be considered. If
“the best interests of the State” require ratification, the contract may be ratified
notwithstanding a solicitation or award of contract in violation of law. HRS §103D-
707(1)(a). Intervenor’s Proposed Conclusions of Law No. 64.

27 It is beyond the Hearings Officer’s authority to award the Contract to
Protestor. HRS §103D-707. Intervenor’s Proposed Conclusions of Law No. 65. |

28. It is beyond the Hearings Officer’s authority to determine “the best interests of
the State”; consequently, should the solicitation or award of the Contract be determined to be
in violation of the law, or should it be determined that Respondent violated the Constitution,
statutes, regulations, or the terms and conditions of the solicitation, the Hearings Officer must
remand the matter back to the contracting officer for a determination of “the best interests of
the State.” Niu Construction, Inc. v. County of Kauai, PCH-96-1. Intervenor’s Proposed
Conclusions of Law No. 66. .

29.  The law limits the Hearings Officer’s remedy—ré]éted authority to “decid[ing]
whether the determinations of the chief procurement officer or the head of the purchasing

agency . . were in accordance with the Constitution, statutes, regulations, and the terms and
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conditions of the solicitation.” HRS §103D-709(f). Intervenor’s Proposed Conclusions of
Law No. 67.

30.  The rules adopted by the CPO in accord with the legislative directive provide
only that:

the chief procurement officer or the head of a purchasing agency
may ratify or affirm the contract or terminate it in accordance with this
section after consultation with the respective attorney general or
corporation counsel, as applicable.

HAR § 3-126-38 (emphasis added). Intervenor’s Proposed Conclusions of Law No. 69.

31.  Protestor did not prove by a preponderance of the evidence that Respondent
had determined to select Intervenor’s proposal under RFP 96-4 at any time prior to receiving
the independent evaluation team’s report of December 15, 1995. Intervenor’s Proposed
Conclusions of Law No. 71.

32.  Protestor did not prove by a preponderance of the evidence that, in light of the
performance and recommendation of the independent evaluation team, any alleged preference
of Mr. Kane for Intervenor had any bearing on Respondent’s selection of Intervenor’s
proposal under RFP 96-4. F 132 - 144. Intervenor’s Proposed Conclusions of Law No. 72

33.  Protestor did not prove by a preponderance of the evidence that Mr. Kane
“rigged” RFP 96-4 so as to make Respondent’s selection of Intervenor’s proposal more likely.
Intervenor’s Proposed Conclusions of Law No. 73.

34.  Protestor proved by a preponderance of the evidence that the evaluation
process and the concomitant award of the contract to Intervenor, did not comply with HRS

§103D-303(g).

IV.  DISCUSSION

The Hearings Officer concludes that the Protestor proved by a preponderance of the

evidence that the evaluation process and the concomitant award of the contract to Intervenor,
did not comply with HRS §103D-303(g).. |

First, although there were numerous meetings and discussions between Mr. Kane,
Respondent’s staff, and Intervenor representatives, such meetings and discussions in and of

themselves, were not prohibited by HRS Chapter 103D. The real focus in this case is whether
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the evaluation of the proposals from Intervenor and Protestor were in accordance with the
procedures outline in RFP-96-4 and the applicable statutes and rules.

As to the independent evaluators, the Hearings Officer determined that their respective
education, experience, and backgrounds qualified them to be experts in the area of library
science. As such, the independent evaluators were appropriate choices to serve on the
evaluation team. Moreover, the evidence clearly established that the independent evaluators
performed their evaluations to the best of their abilities and as objectively as possible,
notwithstanding the nature of the instructions provided, and the time constraints placed on the
independent evaluators to accomplish their tasks.

However, the evidence is also very clear that in the final analysis, Respondent’s staff
and the evaluators did not have a definitive grasp on what was actually being evaluated.
Respondent’s staff, quite understandably, believed that the evaluation process had been
sufficiently explained to the evaluators, and consequently, any determinations made the
evaluators would be conclusive.

The evaluators, on the other hand, had made a number of understandable assumptions,
including: 1) that their work had to be completed in the course of one working day; 2) that
their evaluations would be reviewed by Respondent’s staff for accuracy and appropriateness;,
3) that they could draw on their own experiences in evaluating the two proposals; and 4) that
they did not have to review each and every detail of the proposals from Intervenor and
Protestor.

One measure of how complex the proposals were, is the considerable amount of
evidence presented by the Intervenor and Protestor at the hearing to clarify the details of their
proposals, and to critique what they perceived to be flawed or inappropriate in the competing
proposals. Given the nature and extent of the evidentiary presenations by the Intervenor and
Protestor regarding the details of their proposals, it would have been unrealistic and unfair to
expect the evaluators to understand such details without being provided additional
explanations and time. B _ -

Even though the efforts of the independent evaluators and Respondent’s staff were
undertaken in good faith, as a result of the compounding of misunderstandings between the

evaluators and Respondent’s staff, the entire evaluation process became irretrievably flawed.
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Accordingly, the Hearings Officer concludes that Protestor proved by a preponderance
of the evidence that Protestor’s proposal submitted in response to RFP-96-4, did not receive a
complete evaluation in comparison with Intervenor, as required by HRS §103D-303(g), and
consequently, the award of the contract to Intervenor was also not in compliance with HRS

§103D-303(g).

V. ORDER

Based upon the findings of fact and conclusions of law set forth above, the Hearings
Officer orders that the proposals submitted by Intervenor and Protestor in response to RFP-
96-4 be remanded back to Respondent for proper evaluation, after which Respondent shall
ratify and affirm the contract, or terminate the contract as provided for in HRS §103D-
707(1)(A) and (B).

DATED: Honolulu, Hawaii,

AJG |5 1996

RODNEY A. MALLE

Senior Hearings Officer

Department of Commerce
and Consumer Affairs
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