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O P I N I O N  OF THE COURT BY LEVINSON, J. 

We granted t h e  application for a writ of certiorari 

filed by the @titionex-appellee-petitioner Gkada Trucking Ca., 


[hereinafter, "Okada Trucking"], to review t h e  published 

decision of t h e  Intermediate Cour t  of Appeals ( I C A f  in Qkada 

T r u c k i n a  Ca, Inc. v.  Board of Water Sun~ly,No. 22956 (Haw. Ct. 

App. March 20, 2001) [hereinafter, the " I C A f s  opinim"! .i In it$ 

A The ICA's op.inion was authored by the Honorabio Carinne K.A. 
Xatanabe and jo ined by C h i e f  Judge James S .  Burns and the Bonorable Daniel R, 
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opinion, the fCA he16 that t h e  administrative hearings officer, 

w h o  reviewed the decision o f  the respondent-appellee-respondent 

City and County of Honolulu Board of Water Supply [hereinafter, 

"the BWS"] to award a construction contract to t h e  intervenor-

respondent-appellant-respondent Inter lsland Environmental 


Systems, Inc., [hsxeinafter, "Inter Island"], erroneously 


determined that Inter Island was not a "responsible" bidder and 


had submitted a "non-responsive" bid in connection with an 


invitation for bids that the BWS had issued, pursuant to the 


Hawai'i Public Procurement Code, HRS ch. 103D (1993 & Supp. 

2000), in order to procure a contractor to construct a booster 

~ t a t i o n . ~I C A ' s  opinion at 3-4.  According to the ICA, the 

hearings officer erroneously found that the project for which the 


BWS had invited bids required the use of a plumbing subcantractor 

who held a "C-37" specialty contracting license. Id, at 4 .  

Insofar as the project, in the TCA's view, did nct entail work 

{ ...continued) 
Foley . 

2 The Procureneat Code applies 'to a11 procurement contracts made by 
governmental bodies [ . I "  HRS 5 103D-102 (a) ISupp. 20001 . HRS S 103D-104 
(Supp. 2000) defines "govermental body" to include "the several counties of 

the State." HRS ch. 103D provides for review of the BWS's award of the 

construction contracr by an administraclve hearings officer and for judicial 
review of the hearings officer's decision. Pursuant to HRS 5 103D-701 (Supp-
2000:, "[alny actual or prospective bidder, offeror, or contractor who is 

aggxieved in comection with the soLiciration or award of a contract may 
protest to the chief procurement officer or a designee as specified in the 

solicitation." HRS 5 103D-7@9(a) (1993) provides in relevant part that a 
"hearings officer . , . shali have jurisdiction to review and determine & 
novv any rewest from any bibder, offeror, contractor or governmental body 

aggrieved by a determination of the chief procurement officer[-:** Pursuant to 

RRS § 103D-709(b) (1993), the hearings of f icer  "shall  have the power to . . . 
find facts, make conclusi0ns of law, and issue a written decisionl,] which 

shall be final and conclusive unless a person or governmental bddy adversely 
affected by the decision commences an appeal in the supreme court under [HRS 
51 103D-710 [(I993 & Supp. 2000)l." HRS S 103D-710(a) (Supp. 2000) provides 
that "[olnly parties tc proceedings under [HRS §I 103D-709 whcj are aggrieved 
by a final decision of a hearings officer wder that section may apply for 

judicial review of that decision. The proceedings for re~iewshall be 

instituted in the supreme court.'' Pursuant to HRS § 602-S(8) (1993)and 
Hewai'i Rules of Appellate Procedure {RRAPI Faile 31(a) (2000), we assigned the 
matter tc the I-. 




t h a t  would r e q u i r e  t h e  particular skills of a plumbing 

s u b c o n t r a c t o r  who h e i d  a C-37 specialty license, t he  ICA held 

t h a t  Inter Island -- which had n e i t h e r  named a C-37 l i c e n s e d  

plumbing s u b c o n t r a c t o r  i n  i t s  b i d  nor described the  n a t u e  and 

scope of t h e  work t h a t  such a subcon t r ac to r  would per form -- had 

submitted the lowest responsive and responsible bid. at 4. 
9 

Consequent ly ,  the I C A  f u r t h e r  h e l d  t h a t  t h e  h e a r i n g s  o f f i c e r  had 

erroneously determined that t h e  BWS should n o t  have awarded t h e  

c o n t r a c t  for t h e  p r o j e c t  t o  Inter I s l a n d .  Id. On t h e  basis of 

its a n a l y s i s ,  t h e  ICA "vacated" t h e  hea r ing  offices' s findings 

fact, c o n c l u s i o n s  of l a w ,  and order, b u t  denied I n t e r  I s l a n d  t h e  

relief it had s o u g h t  -- i . e . ,  reinstatement of t he  BWSrs award of 

t h e  project c o n t r a c t  t o  it  -- because t h e  ICA believed t h a t  to do 

so wouid be i n  n e i t h e r  t h e  BWS's nor the publ.icls best i n t e r e s t s .  

a t  54-55. 

For the r e a s o n s  set f o r t h  below, w e  vacate the  ICArs 

opinion and remand t h i s  m a t t e s  t o  t h e  XCA f o r  c o n s i d e r a t i o n  of 

t h e  points of error raised by I n t e r  I s l a n d  i n  its appeal the 

h e a r i n g s  officer's decision. 

I. BACKGROUND 


A. F a c t u a l  Backaround 

..In May 199, the BWS i s sued an i n v i t a t i o n  for bids, 

with acconpanying documents [ h e r e i n a f t e r ,  c o l l e c t i v e l y ,  " t h e  

IFB"], i n  which i t  sought s e a l e d  bids f o r  a p r o j e c t  i n v o l v i n g  the 

c o n s t r u c t i o n  of a booster s t a t i o n .  The IFB expressly r e q u i r e d  

t h a t  a l l  p r o s p e c t i v e  b i d d e r s  hold "a c u r r e n t  A - Genera l  

Engineerins Contractor l i c e n s e . "  The IFB further required t h a t ,  

[ t ] ~be eligible to bid, the  prosgective bidder must give  , 
separate wzittsn no t i ce  of h i s h e x  intention t o  bid together 
w i t h  certifi.cationsthat he/she is licensed to undertake 
this project pursuant to Chapter 444, RRS, relat ing to the 
licerising of coneractors, to t h e  Director of Budget and 



Fiscal Services, C i z y  and County of Honolulu. 

In essence, the BWS sought to procure a general 

contractor, holding an "AN general engineering contractor's 

license, who would "furnish[] and pay[] for all labor, tools, 

equipment and m a t e r i d s  necessary f o r . t h e  i ~ s t a l l a t i a n ' ~of t h e  

booster station; s p e c i f i c a l l y ,  the task called for a qualified 

g e n e r a l  engineering contractor to 

install, in place complete, in accordance with plans and 

specifications, three pumping units and agpurtenances; a 

pump/control building and appurtenances, including all 

mechanical and electrical work; site work; approximately 700 
linear feet of 16-inch class 52 water main and 

appurtenances; an access road and appurtenances; and all 

incidenta i  work. 

During the administrative proceedings, no party disputed, and the 

hearings officer express ly  found, that t h e  project involved same 

work t h a t  wcnld have t o  be perTomed by a plumbing subcontractor 

who held a C-37 specialty c o n t r a c t i n g  licen~e.~ 

t hose  subcontractors the bidding contractor 

intended to engage in order to complete t h e  project, the  IFB 

expressly provided, in language similar to t h a t  contained in HRS 

1030-302 (b) (Supp. 2000)4  and Hawai'i Administrative Rules (HAR) 

3 The IF5 specified, as "item No. 2," that the general engineering 
contractor awarded the contract would need to 


[p]rovide and install bdoster pumping units within (the] 
booster station, inclusive of pumps, motors, piping, 

fittkngs, valves, flow tube, transmitters, recorders, 
switches, gages, energency pumping piping and connection, 

interior piping . . . , and appurtenances, in place 
compiete, all in accordance with the plans and 

specifications, ready for use. 


The hearings officer expressly found that "Ialt least a portion of the work 
described under Item Xo. 2 required the services of a duly licensed plumber 

with a C-37 specialty classification license for completion." 


4 HRS $ 103D-302(b) provides: 

An invitatior! for bids shall be issued, and shall 
include a purchase description and all contractual terms and 

conditions applicable to the procurement. If the invitation 

lor bids is for construction, it shall specify that all bids 

(continued...) 



S 3-122-21(a) (8) ( 1 9 9 7 ) , 5  t h a t  the contractor was required to 

disclose the name of, as well as the nature and scope of work to 

be undertaken by, the subcontractor: 


each bid far public works construction contracts shall 
inclucie t h e  name of each person or firm to be engaged by the 
bidder as a joint contractor or subcontractor in the 
perfamance of the public works construction contract- The 
bid shall a l s o  indicate the nature and scope of work to be 
performed by sach join: Contractors or subcontractors. Ail 

bids which do not comply with this requirement may be 

rejected. 

Nevertheless, the IFB -- again reflecting the provisions of the 

Procurement Code and the administrative rules implementing its 


provisions, see sums notes 4 and 5 -- further provided that 

"where the value ~f the work to be performed by the joint 


contractor or subcontractor is equal to or less than one percent 


of the total bid mount, the l i s t i n g  of the j o i n t  contractor or 

subcontrac tor  may be waived if it is in the best interest of 

BWS ." 
To assist the bidding contractor, the IFB included a 

form for the bidding contractor to complete as relevant, which 


4(...continued) 

include the name of each,person or firm to be engaged by the 
bidder as a joint contractor or subcontractor in the 
performance of the contract and the nature and scope of the 
work to be performed by each. Construction bids that do not 

comply w i t h  this requirement may be ac'cepted i f  acceptance 
is in the best interest of the State and the value of the 
work-.to be performed by the joint contractox or 

subcontractor is equal to or,less than one per cent of the 

total bid amount. 


5 mR S 3-122-21 ( a )  ( 8 )  provides: 

For construetion projects %he bidder shall provide: 

[A) The name of each person or firm to be engaged by the 

bidder as a joint contractor or subcontraczor in the 

performance of the contract; and 


(Ej The nature and scope of the work to be performed by 
each. 


Construction bids that do not cdmply with the above 
requirements may be acrspted i f  acceptance is i n  the bes t  
interest bf the State and t h  value of the work to be 

performed by tne joint contractor or subcontractor is equal 
to or less than one percent of the total bid amount. 



enumerated each type  of specialized work wi th  respect t o  which a 

s u b c o n t r a c t o r  could hold a classification 'CJJ speciaity 

contractor's licerise. Other than providing t h a t  the bidding 

c o n t r a c t o r  must hold a c l a s s i f i c a t i o n  'AJ' general engineering 

contractor's license and that the project involved specialty work 


in t h e  areas of pavement restoration (which would have had to be 

performed by an asphalt and paving contractor holding a C-3 

specialty contractor's license) and water chlorination (which 


would have had t o  be performed by a water chlorination contractor ., 

holding a C-37d specialty contractor's license), the IFB did n o t  

expressly i d e n t i f y  what  other specialty work the project 

involved. 


A f t e r  the BWS opened the sealed bids and dete rmined  

that inter Island had submitted the lowest bid, it contacted 

Lnter  Island in connection with i t s  failure t o  disclose the name 

of and the nature and scope of work to be performed by a C-37 


licensed plumbing subcontractor, as well as several other 


speciality s u b c o n t r a c t o r s  t h a t  the project would r e q ~ i r e . ~In 

response, Inter Island asserted that it "did no t  list 

s u b c o n t r a c t o r s  for t h e  plumbing and ins ta l l a t ian  o f  the pumps as 

t h e i r  quotes were considerably below 1% o r  $13,500.[00]" of i t s  

bid. Inter Island believed that the disclosuse requirement d i d  

"not require[.=itl t o  list subcontractoxs [whose estimates of the 

cos t  of the work they would perform on t h e  project  were] under 

% To verify i ts  assertion that t h e  w o r k  t a  be performed by 

of the undisclosed subcontractors amounted less than cne 

6 Specifically, the other subcon~ractorsthat Inter fsland neglected 
to l i s t  in its bid xere a C-42 l i c ensed  roofing subcontractor and a C-47 
licensed reinforcing steel s'ubccntractor . The on1y subcontsactors t h a t  Inter 
Island listed i n  its bid were a C-3 licensed asphalt  and paving subcontractor, 
a C-33 licensed painting and decorating subcontractor, and a C-37d licensed 
water chlorinaticn s\lbcoatracto+. 

1 



2ercent of i ts  b id ,  I n t e r  I s l a n d  t r ansmi t t ed  t o  t h e  BWS s e v e r a l  

estimates that  i t  had received from the undisc losed  

subcontractors, kach of which in fact fell below one percent of 

the b i d  t h a t  I n t e r  Island had submitted.to  t h e  BWS. However, the  

e s t i m a t e  t h a t  i n t e r  I s l a n d  obtained f r o n  a plumbing subcon t rac to r  

t o  " [ i l n s t a l l  [ b l u i l d i n g  [plump [ p j i p i n g  i n  accordance wich p l a n s  

ti s p e c i f i c a t i o n s ,  " bore t h e  a date  of June 22, 1999, which was 

twelve days a f t e r  t h e  "bid-opening" date of June 10, 1999.' 

Therea f t e r ,  on July 28, 1999, the BWS awarded t h e  p r o j e c t  

c o n t r a c t  tc I n t e r  Island. 

Pursuant t o  KRS 5 103D-701, sunra note 2 ,  on August 

4 ,  1999, Okada Trycking, which had submitted t h e  second* lowes t  

bid on the p r o j e c t ,  f i l e d  a protest of the BWSrs award of t h e  

p r o j e c t  c o n t r a c t  t o  Inter Island with t h e  BWS's c h i e f  procurement 

officer. Okada Trucking a s s e r t e d  t h a t  the c o n t r a c t  "should not 

have been awarded to [ I n t e x  Island] because i t  [had! not  

demonstrated t h a t  it is qual f  f i e d  capable of completing 

the More s p e c i f i c a l l y ,  Okada Trucking contended that: 

!1) "approximately" f i f t e . e n  percent  of the work required by t h e  

project involved " c e r t a i n  s p e c i a l t y  work, such as plumbing," 

which could performed by  a C-37 l i c e n s e d  

however, ( 2 )  i n  cont ravent ion  of HRS 5 103D-302 {b) (1993), 
note I s land  had not  d i s c l o s e d  the name of or the 

nature and scope of work t o  be performed by t h e  C-35 l i c e n s e d  

subcont rac tor  i t  intended to use; and, t hus ,  (3)  t h e  p r o j e c t  

c o n t r a c t  should not have been awarded t o  Inter Island. Moreover, 
I 

7 The plumbing subcontractor~sestimate was $8,300.00, conditioned 
upon Inter Island "supply[ingl a l l  materials, and pipe£i t t e r s  to assist [the 
p3.u-ding subcontra.ctor's1 plumbers while or? jobsite," Tnter Island received 
an estimate from a C-42 sgeciality roof ing s ~ b w n t r a c t ~ ron June 1 0 ,  1 9 9 9 ,  in 
t h e  mount of 12,500+60. Similarly, Inter Island received an estimate From a 
C-47 speciality contractor to do reinforcing steel work on June 9, 1939, in 
t h e  amount of $8 ,575 .00 .  



Okada Trucking contended that, in any event, even if the plumbing 

work required by t h e  project amounted t o  less than one percent of 

Inter Island's bid, it was not in the BWS's best interest to 

xaive the requirement that Inter Island disclose the 

subcontractors  it intended t o  use to complete the project. The 

BWS denied Okada Trucking's protest, inter alia, because it was 

within the BWS's discretion to waive the disclosure requirement 


in the event, as Inter Island had verified, the work to be 


performed by a subcontractor was iess than one percent of Inter 

Islandrs bidm8 


8 .  Adminis-trative Review 

Subsequently, pursuant ta HRS 5 103D-709, see suura 

note 2, Okada Trucking requested administrative review of t h e  

BWS's denia l  of  its protest.  By stipulation, Inter Island was 

allowed to intervene in t h e  administrative proceedings. Okada 

Trucking contended, inter alia, that Inter Island's b i d  was "non-

responsive" because it failed to disclose the name of and the 

nature and scope of work to be performed by a duly licensed 

plumbing subcsntractcr . 
The hearings officer noted that  the parties were not 

"disput [ing] the need for the performance of work by 

subcontractors with [ a ]  speciality classification license[] in 

plumbing (C-35)[ . I  " The hearings officer further notec?, pursuant 

to HRS 5 103D-302 (b) and HAR 5 3-122-2Ua) ( 8 ) ,  see swnra notes 4 
and 5, that Inter Island's failure to disclose a duly licensed 


8 The BWS also denied Okada Trucking's protest  on the basis t h a t  it 
was untimely. 

9 Okada T r u c k i n q  also contended t h a t  it had timely filed i t s  protest 
~ i t hthe BWS. The hearings officer betexmined that Okada Trucking had i i m e l y  
filed i t s  protest. On judicial  appel late  review of t h e  hearings officer's 
decision, l n t e r  Island has not challenged that  aspect of the hearings 
officerrs decision. 


8 
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plumbing  subcontractor rendered i ts  bid "non-responsive," which, 

i n  fact, the paz t i e s  bid 'not disprlte [ J ." Rather, the essence of 

the dispute between che p a r t i e s  was whether t h e  non-responsive 

a s p e c t  of In t e r  Island's bid was fatal ox waivable by t he  BWS. 

According to Inter island, it was not required to identify a 

subcontractor a t  a l l ,  if t h e  amount of work t h a t  t h e  

subcontractor would perform amounted to iess than one percent of 

I n t e x  island's total bid and the BWS subsequently determined that 

i t  was i n  i ts  own best interest to waive the d i s c l o s u r e  

requirement. On the o the r  hand, Okada Trucking main ta ined  (1) 

t h a t  I n t e r  I s l and  w a s  required t o  disclose each s u b c o n t r a c t o r  it 

intended to engage in order to complete t h e  project, which, a 
fortiori, necessitated that Intex Island obtain estimates for 


such speciality work p r i o r  to "bid-opening,"lo and, in any even t ,  

( 2 )  t h a t  it was no t  i n  t h e  13WSrs best interest to waive the 

d i s c l o s u r e  requirement .  

The h e a r i n g s  officer determined that Inter Island was 

obligated t o  identify a l l  s u b c o n t r a c t o r s  it would engage in order 

to comple te  t he  project and, as a consequence, that Inter Island 

had submitted a "non-responsive bid." Pursuant to HAR 5 3-122-

97 ia )  ( 2 )  (1997),11t h e  hearings o f f i c e r  concluded that the BWS 

Okada Trucking appears to have argued that  Inter Island's bid was 
bcth "non-responsive" for fa i l ing  to disclose the requisite plumbing 
subcontractor, insofar as the bid d i d  not conform to the XFB's requirements, 
and "non-responsi3le," insofar as it did not reflect that Inter Island couid 

lawfully contplece the project (having failed to list s subcontractor who could 

perform the necessary plumbing w o r k ) .  

11 HAR § 3-122-97 ( a )  provides'in relevant part: 

Bids shall be rejected for reasons including but not limited 
to: 


(1) The bidder that  submitted the bid is 
nonresponsible as dete-rmined by subchapter 13: 
Ibr 1 

1 2 )  The bid is not respcnsive, that i s ,  it does not 
eonform in a l l  material resp-ts to the 

(continued.. . I  
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had no choice but to reject  t h e  b i d  unless ,  pursuant to H R S  

S 103D-302 (b) and SAR 5 3-122-21 (a)(81, _su_Pra notes 4 and 5, 

"it waived the non-responsive aspect of [Inter  IslandJs] bid" on 

the b a s i s  that  "acceptance [of the b i d ]  would be i n  [ i t s ]  bes t  

interest [ ,J ,' However, addressing Okada Trucking' s contention 

that  t h e  RWS had abused its discre t ion  in determining that its 

best i n t e r e s t s  would be served by accepting Inter  Island's bid, 

the  hearings officer ruled that  the LFB's requirement that  each 

praspective bidder "must be capable of performing the waxk f o r  

which the  bids [were] being" inv i ted  "subsume[d a requirement 

that] the bidder, a t  the time of bid submission and no later than 

b i d  opening date,  was ready and able to perfom the work required 

on the construction project i f  awarded the contract." 

Accordingly, the hearings officer concluded that  not only w a s  

Inter Island" b i d  "non-responsive," but also that ,  i n  failing to 

have a duly licensed plumbing subcontractor "lined up," I n t e r  

Island \'was not a responsible bidder," The hearings o f f i c e r  

noted that  bidder responsibility, if lacking at 'bid-opening," 

could thereafter be remedied, but that bid responsiveness could 

not. As such, the hearings o f f i c er  believed that the  BwS had 

violated "provisions of the  Procurement Code" by allowing Inter 

ls land "to rec t i fy  its fai lure by obtaining a plumbing 

subcontxactor:=~fter_bid opening." (Emphasis in original.) The 

hearings o f f i c e r  therefore concluded t h a t  it was not in t h e  3WSrs 

or the public's  best i n t e r e s t s  t o  have waived the disclosure 

requirement. Accordingly, the  hearings officer terminated the 

( ..-continued: 
invitation for bids under the provisions of * 

subchapter 13. 

"S&chapter 13," BAR 55 3-122-108 through 3-122-110 (1997)r generally pertains 
to bidder responsibility. 



contracc between the  BWS and Inter Is land and awarded I n t e r  

Island compensation for any actual expenses it had rezsonably 

incurred under the contract, a s  w e l l  as a reasonable profit based 

upon any performance it had already undertaken on the c o n t r a c t .  

C .  A~plication For .Judicial Revfew 


Pursuant to HRS 5 1030-710, see s u D r q  note 2, I n t e r  

Is land a p p l i e d  to  t h i s  court for judicial review of the  hearings 

officer's decision. I n  its present  appeal, Inter Island has not, 

expressly or impliedly, challenged the hearings officer's fFnding 

t h a t  the p r o j e c t  required some work that would have to be 

performed by a duly licensed plumbing subcontractor. Rather, 

In ter  Island cha l l enges  the hearings o f f i c e r ' s  determinations 

that  had submitted non-responsive bid, that was not a 

responsible bidder, and that it was not i n  t h e  BWs's best 

interest to waive the disclosure requirement with regard t o  Inter 

Island's failure to ide.ntify a duly licensed plumbing 

subcontractor." Inter Island a s s e r t s ,  in essence ,  t h a t  " [ t l h e  

l2 Specifically, Inter Island challenges the hearings officers 

conclusions regarding: (1) the responsiveness of its bid, arguing that they 

wee 

in error because HRS 5 103D-302(b) does not require a 
procuring agency to reject a general contractor's bid for 
failure to list a subcontractor with whom the general 

cmtractor is not contractually b u n d  when tnat 
subcontractor would perfom work valued at less than (one 
percent] of the total bid amount and the procuring agency 
determined that it would be in its best interest to waive 

the subcantractor listing requirement[;] 

( 2 )  Inter Island's responsibility a s  a bidder, arguing that they ware "in 
error because such conclusions . . - defeat[edl the purpoie of, and 
eliminateld] a procuring agency's use af the & ntinirnis listing exception 
proviPed for i n  HRS § 103D-302(bI and responsibility may be determined after 
bid opening and prior LO award [of the contract;l" and (3) the BWS's best 

interest, arguing that they were 

in error because the Procurement Code does not mandate that 
a bidder be contractually bound to all o f  its subcontractors 
at bid opening and there was nc evidence introduced at the 
hearing to suggest that the anti-bid shopping policy behind 
t h e  listing requirement was violated by the BWSrs exercise 

(conzinued...) 



principai issue [before the ICA was] whether the [hlearings 

[ol f f icer  incorrectly found that it was unlawful under the 

Procurement Code for t h e  BWS to determine that i t  was in ics best 

interest to waive the subcontractor listing requirement and allow 


Inter Island to obtain a written commitment from a plumbing 


sdxontractor after bid opening." Inter Island correctly 

observes that the issue i s  one of statutory interpretation --
i . e . ,  whether, under the relevant provisions of the Procurement 

Code and a n c i l l a r y  administrative rules and regulations, a 

failure to list a subcontractor whose work would amount to less 


than one percent of a subrrcitted bid renders (1) the bid 


materially non-responsive, such that it cannot be cured after 


bid-opening or waived by the procuring agency and ( 2 )  the bidder 

non-responsible, subject to cure after bid-opening or waiver by 


the procuring agency if it i s  in the public's best interests to 

do so. 

Inter I s l and  maintains that the ~pplicable statutes and 

administrative r u l e s  are unambiguous. Quoting HRS 5 103D-104 

(1998), Inter Island notes that "a '[r]esponsive bidderg (means! 

'a person who has submitted a bid which conforms in all material 

respects to the invitation for bids.'" (Emphasis added.)  Thus, 

according to Inter Island, " [ o l n l y  if the deficiency in the bid 

is pateriaA, 2 s  the b i d  nan-responsive." (Emphasis i n  original.) 

As support for its position, Inter Island, cites, inter alia, 


S uth rn4 FoodsoG ou f Jduc.,_


89 Haw. 443, 456, 974 P.2d 1033, 1046 (1999), fo r  the proposition 

that "deviations from bid specifications may be waived by the 


contracting officer [, 1 provided that the [ deviation] do[es] not 

l2 ( .. . cont in tad)  
of i ts  statutory riqht to waive this subcontractor iisting 
requirement;. 



go to the substance of the bid or wcrk an injustice on other 

bidders.''  Inter lsiand urges that a "substantial d e v i z t i o n "  is 

one that "affects either the price, quantity, cr quality of the 


articles [or services) offered-" In Inter Isiandrs view, t h e  

waiver provision set forth in HRS 5 103D-302 (b), _see. suwra note 

4, simply codifies the foregoing principle, essentially providing 

that the procuring agency may waive immaterial or "& minimis" 

defects  that, x f ~ r t i o r l ,do not substantially affect a submitted 

bid or the articles and services offered by the bidder. Thus, 


Inter ~sland urges that it submitted a responsive bid because, to 


the extent  that the bid de$iated from the IFB, it did so only in 

immaterial and insubstantial respects that did n o t  affect the 

price or quality of its performance under  the project contract. 

D. The ICArs Oainam 

The ICA's opinion did not address Inter Island's paints 

of error on appeal. Rather, after generally discussing bid 

responsiveness and bidder responsibility, see ICArs opinion at 
25-31, the ICA noted that the 'correctness" of the h e a r i n g s  

officer's determinations that Inter Island's bid was 


nonresponsive and that it was not a responsible bidder "depends 


. . . on whether Inter Island was required by the IFB and 

applicable statutes or rules to use and list subcontractars in 


the three speciality classifications to perform work under the 


contract,'' id. at 31. The ICA then discussed the legislative 

history of the subcontractor disclosure xequixement codified in 

HRS 5 103D-302(b), see id. at 31-35, reviewed the hearings 

I 

offi'cer's reasoning with respect to its conclusion that Inter 


Island's bid was non-responsive, see id. at 35-39, and agreed 

with the hearings officer that the subcontractor disclosure 


r e q u i r e m e n t  reflected the legislatureJs i n t e n t  to prevent a 



general contractor's "bid shopping" or "bid peddling" in 


connection w i t h  procur ing  subcontractors to perform a g iven  

pub l ic  works contract, see i d .  a t  39.  Nevertheless,  t h e  ICA 

"conclude[d] that t he  hearings o f f i c e r  was wrong i n  holding that 

Inter I s land  was required  t o  l i s t  i n  i t s  bid subcont rac to rs  w i t h  

a 'C-37' plumbing, [ a ]  'C-41' re inforc ing s t e e l ,  and [a]  'C-42' 

roofing s p e c i a l t y  l icense ."  Zd. a t  39- According to t h e  ICA, 

HRS 5 103D-302(b), see supra note 4 ,  as  w e l l  as HAR S 3-122-

21 ( a )  ( 8 ) ,  see s m r a  note 5, which t h e  IF€?incorporated by 

reference,  only required  t h a t  prospect ive b idders  d i s c l o s e  "those 

subcontractors  who are 'to be eyaued by the  bidderf" to complete 

the pro j ec t .  _3;6. a t  39 (emphasis in original). Thus, t h e  ICA 

believed t h a t  'if a con t r ac to r  does not  p l a n  t o  use a 

subcontractor  in t h e  performance of the con t r ac t ,  and t h e  

con t rac to r  i s  not required by s t a t u t e ,  ru le ,  o r  t h e  IFB t o  use a 

j o i n t  con t rac to r  o r  subcontractor  t o  perform portions of t h e  

contract,[] t h e  con t r ac to r  is not  required t o  list any jo in t  

not ing t h a t  t h e  

expressly requised on ly  t h e  use of duly licensed asphalt and 

paving and water ch lo r ina t i on  subcontractoss -- omitted). 

T h e  I C A  held sua soonte., however, that  t h e  hearings 

officer "was wrong" i n  determining t h a t  the na tu re  of the projec t  

required  I n t a g  Island to subcontract  any plumbing, roofing,  and 

re in forc ing  steel s p e c i a l t y  work t h a t  t h e  p r o j e c t  would 

neces s i t a t e .  See i d .  a t  40 -41 .  I n  t h e  XCA's view, by v i r t u e  of 

holding an 'A" general engineering contractor ' s  license and a "13" 

general building con t r ac to r ' s  l i cense ,  bath of which 

autamat ica l ly  q u a l i f i e d  t h e  holder  t o  engage i n  s p e c i f i c  class 

s p e c i a l t y  (but not t h e  s p e c i a l t y  work i s s u e  i n  t h e  

present matter), Inter  I s l and  was vested w i t h  "broad contracting 



a u t h o x i t y . "  --See i d - a t  41. A f t e r  parsing the statutes and 

administrative rules regarding licensing, the ICA remarked thzt 


an "A" contractor is authorized to generally undertake ell 

contracts to construct f ixed w o r k s  requiring specialized 
eagineering knowledge and s k i l l  i n  a w i d e  range of subject 
areas, including water power, water suppiy, and pipelines. 
A 'B" contractor is authorized to undertake contracts to 
construct structures requiring "the use of  more than two 
unrelated building trades or c r a f t s ,  or to da ar  superintend 
t h e  whole or any part thereof." An 'AN and "B" ccntractor 
is prohibited, however, from underrakinq work solely i n  a 
specialty  contracting area, unless the contractor holds a 
specialty licecse in t h a t  area-

& at 4 3 .  Thus, the ICA held that Inter Island "was authorized 

to undertake the [plraject with its own s t a f f ,  [ 3  pxovided, of 

course, that where certain work required performance by 

individuals w i t h  part icular  licenses, lntex ~sland'utillzed 


employees who were appropriately licensed to perform such work." 


Td at 41-44. In reaching its holding, the ICA necessarily held& 

silentio, m a t t e r  of plain error, that the hearings 

officer had c lea r ly  erred in finding that the project involved 

w o r k  that w a s  required to be performed by a C-37 l i c e n s e d  

scbcontractor, a s  well as by duly l icensed roofing and 

reinforcing steal subcontractors. S_d. 

Because the ICA believed t h a t  I n t e r  Island was not 

required to engage such specialty subcontxactors to perfom the 

ccntract, it did not address I n t e r  Island's contention t h a t  the 

hearings o f f i c e r  erred i n  determining that the BWS had violated .-
the Procurement Code in waiving I n t e r  Island's failure to list 

specialty ~ l u m b l n g ,roofing,  and reinforcing steal 

subcontractors. Id, a t  44-46- F i n a l l y ,  even thbugh I n t e r  Island 
I 

prevailed on the merits, the JCA, relying on In re CARL Corn., 85 

H a w a i ' i  431, 946  P . 2 u  1 (19971, further held that Inter Island 

was n o t  entitled to the relief it sought -- f.e., reinstatement 

of the terminated contract -- because, as the parties represented 

at oral argument, the contract had been awarded to Okada 



Trucking, which had, a t  t h a t  time, been performing on the 

con t r ac t  for "several months+" & a t  53-54. As such, t h e  IC&. 

believed t h a t  it would not be in either the BWS's or t h e  public's 

best i n t e r e s t s  t o  t e m ~ i n a t eOkada Trucking?s c o n t r a c t  with the 

BWS and t o  reinstate t h e  original con t r ac t  between I n t e r  I s l a n d  

and t h e  BWS. . a t  5 4 .  The I C A  t h e r e fo r e  "vacate ld]"  the 

hearing o f f i c e r '  s dec i s ion , ,  but  "den [ i e d ]  Inter I s l a n d Cs request 

that [it] r e i n s t a t e  SWS's con t r ac t  award t o  Inter I s l a n d  and 

terminate BWS's c o n t r a c t  award t o  Okada [Trucking]." -Id. at 54-

5 5 .  

E. A ~ K d i ~ a t i o nFor Cert iorar i  

Okada Trucking appl ied  t o  t h i s  c o u r t  for  a w r i t  of 

c e r t i o r a r i  t o  review t h e  ICA's opinion. In i t s  a p p l i c a t i o n ,  

Okada Trucking contended t h a t  t h e  ICA "erred i n  concluding" (1) 

that t h e  p r o j e c t  d id  not involve some s p e c i a l t y  work r e q u i r i n g  

the u s e  of a du ly  l i c ensed  plumbing subcon t rac to r  and ( 2 )  t h a t  

I n t e r  I s l and  was not requ i red  t o  list such a subcon t r ac to r  i n  i t s  

bid. Accordingly, Okada Trucking urges that the  ICA's opinion 

1 )  con ta ins  a grave e r r o r  of law, insofar  as t h e  ICA conc luded  

t h a t  I n t e r  I s l a n d  w a s  vested w i t h  "broad c o n t r a c t i n g  au tho r i t y "  

hy virtue of holding a c l a s s i f i c a t i o n  "A" g ene ra l  engineering 

con t r ac to r ' s  license and a c l a s s i f i c a t i o n  "B" gene ra l  building 

con t r ac to r ' s  Xicense and, thus, was not  ob l i ga t ed  t o  engage 

s p e c i a l t y  c o n t r a c t o r s  t o  perform specialty w ~ r k ,such as 

plumbing, with respect t o  t h e  p s o j e c t  contract and ( 2 )  c ~ n t a i n sa 

grave e r r o r  of f a c t ,  i n s ~ f a ras t h e  ICA found t h a t  t h e  pro;ect 

d id  n o t  involve specialty work that would require f n t e s  I s l and ,  

inter alia*,  t o  engage a duly l i c e n s e d  plumbing subcon t r ac to r .  



I .  ,$-TANDARPS OF REVIEW 

A. Review Of The ICA' s. Deci-s-ion 

Pursuant to HRS 5 602-59(b) (l993), our review of a 

decision of the IC-9 i s  limited, inter alia, to *grave errors of 

law or fact," which are of such a "mzgnitude" as to "dictat[e] 


the need for further appeal. " -See, s.a., I n  re Jane Doe, Born On 

June 2 0 ,  1995, 95 Hawai'i 1 8 3 ,  189 ,  20 P.3d 616, 622 (2001). 

B. St-atutorv Xnter~retation 


'"The interpretation of a statuteiisa question of law 


reviewable & n o w - "  -Id. at 190, 20 P.3d at 623 (citations, 

internal quotation signals, ellipsis points, and brackets 

omitted). 


111. DISCUSSION 


At no point in its opinion did the f C A  acknowledge, 

express ly  or impliedly, that  it was reviewing, ,sponte and as 

a matter of plain error, the hearing officer's uncontested 


factual finding that the project entailed some work that had to 


be performed by a duly licensed plumbing subcontractor. Findings 

of fact, however, that are not challenged on appeal are binding 

an the appellate court- *,e--Q.--, Tavlor-Rice v. State, 91 

Hawai'i 60, 65, 979 P-2d 1086, 1091 (1999) (noting that, in 


failing to challenge any of the trial couxtts findings of fact,
.-

the State had waived any challenge to those findings and, thus, 


that they were binding on appeal and citing Kawamata Farms, I n c .  

v. Unite-a Aari Products, 8 6  Hawai'i 214, 252, 948 P.2d 1055, 1093 
I 

i1997), for the proposition that '[i]f a finding is not properly 


attacked, it is  binding; and any conclusion which follows from it 

and is a correct statement of law is valid"); cf,Buruess v. 

Arita, S Raw. App. 581, 7.04 P.2d 930 (1985) ("lu]nchallenged 

;indings of fact are binding upon the appellant"). Moreover, 



insofar as an administrative hearings officer possesses expertise 


and experience in his or her par t icu lar  field, t h e  appe l l a t e  

court "should n o t  substitute i t s  own judgment for that of the 

agency" either with respect t o  questions of fact or mixed 

questions of fact and law. Southern Foods Groun. L.P., 89 

Hawai'i a t  452, 974 P.26 at 1042 (quoting Dole Hawaii.Divisj,on-

Cast l e  & C a o k e ,  Inc. v. Ramil, 71 Haw. 419, 424, 794 P.2d 1115, 

1118 (1990)). Rather, even those factual findings, as  well as  

conclusions cf l a w  that invalve mixed questions of f a c t  and law, 

which are challenged on appeal from the decision of an 

administrative hearings officer based on the Hawai'i Public 


Psocurement Code, are entitled to deference and, as such, will 


not be reversed unless t h e y  are "clearly erroneous in view of the 

reliable, probative, and substantial evidence cn the whole 


record." (quoting Arakaki v. State, Depl t of Accountina and 

w,87 Hawai'i 147, 149-50, 952 P.2d 1210, 1212-13 

(1998)) ; see also HRS S 103D-710 ( e )  ( 5 )  (1993). 

In connection with addressing plain error, w e  have 

o f t e n  remarked t h a t  the "[tlhe plain error doctrine represents a 

departure from t h e  normal rules of waiver that govern appellate 

review," see, e - g Q , ,Montalvo v.  La~ez,7 7  Hawai'i 282, 291, 884 

F.2d 345, 354 (19941, and, as such, that an appellate court 


should invoke::the plain error doctrine in civil cases "only . . . 
when j u s t i c e  so requires," & at 290, 884 P.2d at 354 (quoting 

State v .  FOX, 70  Haw.  46, 56 n.2, 760 P.2d 670, 676 n.2 (1988) 

(some citations omitted) (internal quotation si&als omitted)) . 
As such, the appellate court's discretion to address p i a i n  error 

is always to be exercised sparingly, See, e - a . ,  Stare v. Aplacca., 

96 Hawai'i 17, 22, 25 P.3d 792, 797 (2001). And, indeed, in 

aivi.1 cases,  



i w j e  have faken three foctors ic:c dCCOUnt in deciainp 
whether our discrecianary power to notice plain error ought 
to be exercised[:] (1) whether considezation of the issue  
no1 raised zt trial reqtiires additional facts: (2) whether 
its resoluticn will affect the integrity of the trial 
court's findings of fact; and (3 )  whether the issue i s  of  
great public import. 

Montaivo, 77 Hawai'i a t  290, 884 P.2d a t  353 ( c i t a t i o n s  o m i t t e d j .  

Our r e l u c t a n c e  t o  r each  p l a i n  e r r o r  i n  c i v i l  cases i s  

e s p e c i a l l y  heightened i n  an appeal from an a u n i s t r e t i v e  

proceeding w i t h  r e s p e c t  t o  ques t ions  of  f a c t  or  mixed  q u e s t i o n s  

of fac t  and law t h a t  n e i t h e r  p a r t y  has  cha l lenged  a t  any p o i n t  i n  

the proceedings. As w e  have noted,  unchal lenged factual f i n d i n g s  

a r e  deemed t o  be binding on appea l ,  which is t o  say no more than  

t h a t  an  a p p e l l a t e  court cannot,  under t h e  auspices of p l a i n  

e r r o r ,  sua s m n t e  r e v i s i t  a finding o f  f a c t  t h a t  n e i t h e r  p a r t y  

has  challenged on appeal .  

I n  l i g h t  of t h e  foregoing ,  t h e  ICA erred i n  hold ing  sua 
. s ~ o n t e  t h a t  t h e  hearings officer  'was wrong" i n  de te rmining  t h a t  

the n a t u r e  of the project r e q u i r e d  I n t e r  I s l a n d  t o  s u b c o n t r a c t  

w i t h  a d u l y  l i c e n s e d  plumbing s u b c o n t r a c t o r ,  t he reby  hold ing ,  sub 

-s i l e n t i o ,  t h a t  t h e  h e a r i n g s  officer had p l a i n l y  and c l e a r l y  e r r e d  

i n  f i n d i n g  that it did. The q u e s t i o n  t h e n  becomes whether t he  

I C A  f u r t h e r  erred i n  ho ld ing  t h a t ,  pu r suan t  t o  t h e  a p p l i c a b l e  

s t a t u t e s  and a d m i n i s t r a t i v e  r u l e s ,  I n t e r  Island,  which did no t  

possess  t h e  r e q u i s i t e  w e c i a l i t v  c o n t r a c t i n g  l i c e n s e  i n  plumbing, 
#. --

could, by v i r t u e  of the qeneral c o n t r a c t i n g  l i c e n s e s  it did hold ,  

l a w f u l l y  p e r f o m  t h e  s p e c i a l t y  work t h a t  t h e  p r o j e c t  r e q u i r e d  

wi thout  engaging a duly l i c e n s e d  s p e c i a l t y  plumbing c o n t r a c t o r .  

H R S  ch.  4 4 4  (1993 & Supp. 2000)  creates a c o n t r a c t o r s  

l i c e n s e  board [ h e r e i n a f t e r ,  " the  board"], HRS § 444-3  (19931, 

which is vesTed with broad a u t h o r i t y  over contractor licensing; 

t h e  general purpose of HRS ch. 4 4 4  "is t h e  p r o t e c t i o n  of t h e  

I 



general public." HRS § 444-4(2) (Supp. 2Q00). By statu te ,  t h e  

board i s  directed to adopt such rules as it deems proper fully to 

implement its authority and to enforce the provisions of HRS 


ch. 4 4 4  and the rules adopted pursuant thereto. See HRS 5s 4 4 4 -

4 ( 2 ) ,  ( 3 ) ,  and ( 4 )  . The board also grants, suspends, and revokes 

contractors' licenses and oversees the examination of applicants 


to ensure that contractors are quaiified to undertake the work 

for which they are licensed- HRS § 444-4 (I), (51, (7), and 

(8)-
HRS $ 444 -7  ( a )  (1993) provides that, " [ f lo r  the 

purposes of classification, the contracting business includes any 


or all af the following branches: (I) [gleneral engineering 


contracting; ( 2 )  [glenera1 building contracting; [and] (3) 

[sjpecialty contracting.'' As such, pursuant to its rules, the 


board has classified the  types of licenses it issues as (1) 

general engineering contractor (classification "A"), (2) general 

building contractor (classification '8") , and (3) specialty 
contractor (classification 'C") . See HAR SS 16-77-28 (a) (1988) 

and 16-77-32 through 16-77-35 (1988). Classification ' C N  

includes numerous specific licenses, each of which pertains to 


the particular trade or craft in which the applicant has the 


requ i s i t e  expertise. HAR, title 16, chapter 77, exhibit A 

(1988). For =ample, a 'C-6" license pertains t o  "carpentry 

framing," a 'C-1.3" license pertains to "electrical" work, and so 

on. & 

HRS 5 4 4 4 - 7  generally describes t h e  principal business 

activity of each of the three contracting "branches." 'A general 

engineering contractor is a contractor whose principal 


contrac t ing  business is i n  connection with fixed works requiring 

s y c i a l ized engineering k n o w l e e  and s k i l l  [ .] " HRS $ 4 44-7 (b). 



T b e  legislature has determined that a general engineering 

contractor's knowledge and skill includes 


the following divisions or subjects: irrigation, drainage, 

water power, water supply, fiood control, inland waterways, 

harbors, docks and wnarves, shipyards and por:s, dans and 
hydroelectric projects, levees, river contra1 and 

reclamation works, railroads, highways, streets and roads, 

tunnels, eirports and airways, sewers and sewage disposal 

plants and systems, waste reductio~ plants, bridges, 

overpasses, underpasses and other similar works, pipelines 

and other systems far the transmission of petroleum and 

other liquid or gaseous substances, parka, playgrounds aad 
other recreational works, refineries, chemical plants and 

similar industrial plants requiring specialized engineering 

knowledge and skill, powerhouses, power plants and other 

utility plants and installations, nines and metallurgical 

plants, land levelling and earth-moving projects, 

excavating, grading, trenching, paving and surfacing work 

and cement and concrete works in connection with the above 

mentioned fixed works. 

Id.
- Elaborating upon the foregoing determination, the board has 

determined, by v i r r u e  of t h e  'A" classification, that a duly 

licensed general engineering contractor "automatically hoid[sJW 


s i x t e e n  classification 'C" specialty licenses. HAR § 16-77-

32(a). However, a gldbal C-37 specialty license .isnot among 

those t h a t  a general engineering contractor automatically holds.  

13  The enumerated specialties in which a general engineering 
contractor is automaticzlly qualified to undercake work, "without further 

examination or paying additional fees," are: (1) C-3, asphalt paving and 
surfacing; ( 2 )  C-9, cesspool: ( 3 )  C-17, excavatiag, grading, and trenchf ng; 
(4) C-24, building mo~ing an? wrecking; ( 5 )  C-31a, cement concrete; ( 6 )  C-32, 
ornamentai guardrail and fencing; (7) C-35, pile driving, pile and caisson 

drilling, and foundation; ( 8 )  C-37a, sewer and drain line; (9) C-375, 
irrigation and lawn sprinkler:systems; (10) C-38, past tefisioning; (il) C-43, 
sewer:, sewage disposal, drain, and pipe laying; 112) C-49, swimming pool; (13) 
C-56, welding; (14) C-57a, pwtps installation; (15) C-S7b, injection -wall; and 
(16) C-61, solar energy systems. HAR § 16-77-32(a1. The ,board has f'srther 
determined that a general engineering contractor 


f 

may also install poles in all cew pole lines and replace 
poles, provided that installation of the ground wire, 

insulators, and conductors are performed by a contractor 

holding the C-62 pole and line ciassification. The "A" 

general engineering ccntractor may also install duet lines, 

provided that installati03 of conductors is perf~hnedby a 

contractor holding the C-13 [electrical] classification-


§ 16-77-32(b). 



A general building contractor 

is a contractor whose principal contracting business is i a  
connection with any structure built, being builc, or to be 

built, for the support, shelter, and enclosure of persons, 

animals, chattels, or movable property of any kind, 

requiring in its construction the use of more than t w o  
unrelated building trades or crafts, or to do or superintend 

the whole or any part thereof. 


HRS $ 444-7(c). Like a general ~naineerina contractor, a general 

buildinq contractor, duly holding a classification '3" license, 


"au~amatically holds" a number of classification Y Nspecialty 

licenses, but a C-37 specialty plumbing license is not among 


them.'' HAR S 16-77-52(c). 
Finally, a specialty contractor "is a contractor whose 


operations as such are the performance of construction work 


requiring special skill such as, but not limited to, electrical, 


. . . plunbing, or roofing woxk, and others whose principal 
contracting business involves the use of specialized building 


trades or crafts." HRS S 444-7ld). Insofar as the board has, 

with regard to classification 'C" spec4alty licensing, 

subclassified particular trades or crafts (such as C-37 plumSing, 


which includes five subdivisions), it has further determined that 


"[l]icensees who hold a specialty contractors license shall 


. automatically hold the subclassifications of the licensee's 

particular specialty without examination or paying additional 


fees." HAR 5.-26-77-32(d). 
.a 


However, pursuant to HRS 5 444-9 (19931, "[nlo person 

within the purview of [HRS ch. 4443 shall act, or assume to act, 


or advertise, as [a] general engineering contractor, la ]  general 

specifically, a general building contractor, by virtue of its 
classification "Bw license, automatically holds, "without further examination 
cr paying,additional fees," seven 'C" specialty licenses: (I) C-5, cabinet, 
millwork, arrd carpentry remodelling and repairs; 12) '2-6, carpentry framing; 
(3 )  C-12, drywall; ( 4 )  C-24, building moving and wrecking; ( 5 )  C-25 
institutional and commercial q i p m n t ;  (61 C-42a, aluminum shingles; and (7) 
C-42b, wood shingles and shakes. H X  5 16-77-32fc).  



building contractor, or [al  specialty contractor without a 

license previously obtained under and in compliance with [HRS ch. 


4 4 4 1  and the rules and regulations of the contractors license 

board." -See also PAR 5 16-77-4(a )  (198.8)(same). Thus, absent, 

for example, a global C-37 specialty plumbing license, neither a 


general engineering contractor (despite the fact that it 


automatically holds specialty l i c e n s e s  in two subclassifications 

of piumbing, see suora note 13) nor a general building contractor 

can a c t  as a C-37 specialty plumbing contractor. In other words, 

a general engineering c o n t r a c t o s  cannot perform specialized work 

for which it is not, automatically or otherwise, duly licensed 

and which it lacks the requisite specialized skill to undertake, 


Accordingly, a l t h o u g h  a general engineering contractor possesses 

a broad range of knowledge and experience that renders it 


competent t o  undertake particular specialty work that is subsumed 

within its classification "AN general engineering contractorcs 

license, t h a t  range does not extend, in the view of the hard, to 

the "special skillgr requisite to undertake global C-37 specialty 


plumbing work. Indeed, a c o n t r a r y  result would eviscerate the 

board's express enumeration of the  particular specialty licenses 

that a general engineering contractor "automatically holds," due 


to its experience, knowledge, and skill. Thus, if a particular 


project for which a general engineering contractor has obtained a 


contract requires work in a specialty ciassification in which it 


is not licensed to operate t"a~tomatical1y'~ or otherwise), the 


general engineering contractos cannot, pursuant to HRS S 444-9, 

undirtake ta perform that specialty work itself." Rather, only 

15 We do not reach the question whether, if an employee of the 
general engineering cantractor holds a specialty license, the general 
engineering contractor can, w i t h o ~ isubcontracting w i t h  that employee, simply 
u t i l i z e  that mgloyee to perform any requisite s p c i a l t y  work i n  t h a t  

(cont inued. .  .) 
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a duly  l i c e n s e d  specialty contractor can undertake to complete 

t h e  r e q u i s i t e  spec ia l ty  wark. l6 

l5 { . . .continued) 
employee's area of expertise, as the ICA appears to have held. See iCArs 
opinion at 44. The record is devoie of any evidence that reflects whether any 

of Inter Island's employees held specialty licenses at all, and we wi11 not 
specalate on the matter. Similasly, w e  note that whether Inter island holds e 
"B" classification license in general building contracting is similarly 

irrelevant; a classification '5" general building contractor does not, as 
noted above, hold the requisite 6-37 specialty plumbing license at issue in 

the present matter. As such, our reasoning with respect to a general 

engineerins contractor's competence to perform C-37 speclaltji plumbing work 

applies with equal force to a general building contractor. 


16 That  HRS 5 4 4 4 - 8  ( c )  (1993) provides, in essence, that a specialty 
contractox may engage in work that requires utilization of a craft or trade 
ather than that in which it is licensed if the utilization of that other craft 

or trade is "incidental and supplemental" to the specialty contractor's work 

in the field in which it is licensed does not affect our holding. In full, 

HRS 5 444-8  provides as follows: 

(a)  The contractors license board may adopt rules 
and regulations necessary to effect the classifications of 

contractors in a manner consistent with established usage 

and procedure as found in the construction business, and may 

limit the field and scope of the operations of a licensed 

contractor to those.in which the contractor is classified 

and qualified to engage, as defined in [HRS §] 4 4 4 - 7 .  

(b) A licensee may make application f o r  
classification and be classified in more than one 

classification if the licensee meets the qualifications 

prescribed by the board for such additional classification 
or classifications. For qualifying or classifying in 

additional classifications, the licensee shall pay the 

appropriate application fee but shall not be required to pay 

any additional license fee. 


{c) This section shall not prohibit a specialty 

contractor from taking and executing a contraqt involving 

the use of two or more crafts or trades, i f  the performance 
of the work in the crafts or trades, other than in which the 

specialty contractor is licensed, is incidental and 

supp2emental to the performance of' work in the cra f t  for 
which the specialty contractor is licensed. 


Consistent with HRS $5 444-8 and 444-9, the board has limited the scope of 
work in ~ h i c ha classification 'A" or "8" licensee may engage as follows: 

" [a ]  licensee classified as an 'A' general engineering contractos or as a 'B' 
genexal building contractor shall not act, assume to acr,'or advertise as a 

specialty contractor except in the spe~ialty classificatioas which t h e  
licensee holds." HAR E 16-77-331a). A general building contractor is even 
further limited in the scope o f  work it may undertake, insofar as a 
classification 'B" license 


does not entitle the holder to undertake a contract unless 

it requires mcre than two unrelated building trades or 

crafts or ualess the general building contractor holds t h e  
specialty license to undertake the contract. Work performed 


(continued. . . ) 



It is therefore apparent that the ICA erred in holding 

t h a t  the applicable s ta tu tes  and administrative rules merely 

prohibit a general engineering or building c o n t r a c t o r  from 

"undertaking work specialty con t r ac t i ng  area, unless 

the contractor holds a specialty license in that area." ICA's 

opinion a t  4 3  (emphasis added).  Rather, as discussed above, 

pursuant to HRS S 444-9, a general engineering or building 

contractor is prohibited from undertaking work, s o l e l y  ox as 

part  of a l a r g e r  psoject ,  t h a t  would r e q u i r e  

specialty c o n t r a c t o r  i n  an area i n  which the genera l  c o n t r a c t o r  

was not l i c e n s e d  to operate. Thus, to the extent that the 

p r o j e c t  required plumbing work classified as C-37 s p e c i a l t y  work, 

In te r  ~sland,which does not hold a C-37 s p e c i a l t y  license, could 

not underrake to a c t  in t h a t  area. It therefore follows that 

Inter Island would need obtain a subcontrac tor  duly licensed 

'6(...cantinusd) 

which is incidental and supplemental to one contractor  
classification shall not be considered as unrelated trades 
or crafts. 

HAR S 16-77-33(5). The board has defined "incidenta1 and supplemental" to 
mean "work in ether trades directly related to and necessary for the 

completion of ths project undertaken by a licensee pursuant to the scope of 
the licenseers license." HAR § 16-77-34. Nevertheless,  'la] ny licensee who 
acts, assumes t o  act ,  or advertises i n  any classification other than [that] 
for which the licensee is duly licensed - . shall be construed to be engaged 
fn unlicensed activity. " HRR 5 16-77-33 (dl. 

The foregdng provisions, to the extent that they permit a specialty 
contractcr t o  engage in "incidental and supplemental" work in trades or crafts 
in which it is not l i c e n s e d  do not similarly expand the scope of work i n  which 
a general engineering contractor may engage. Rather, as to general 
engineering contractors, ARS §§ 444-8 and 464-9 ,  as well as HAR S5 16-77-32 
thrwqh :6-77-34, expressly constrain them from engaging in any operations for 
which they are not duly licensed. 

' 
More importantly, however, in the present matter, no party has ever 

contended that Snter island could undertake the plumbing work required by the 
project because that work was Himidental and supplemental" to work that Inter 
Lsland was duly licensed to undertake. Inasmuch as we are not fact-finders 

and g i v e n  that the hearings officer expressly found that the project required 
work i n  the C-37 plumbing classification, the ICA erred in construing the 
furegoing provisions to support its holding that the project in the present 
matter did nbt x w p l r e  specialized plumbing work that Inter Island was not 
duly licensed to mdertake.  aICA's c+iaian at 4 1 - 4 4 ,  



in the C-37 plumbing classification to undertake such work in 

order to.completc the project. Consequently, w e  hold that tne 

ICA erred, i n  both law and fact, i n  reversing1' the h e a x i ~ g  

officer's decision on the  ground tha t  the project did  not require 

work in the C-37 plumbing classification and that Inter Isiand 

did not, consequently, need to engage a specialty contractor 


ho ld ing  a C-37 specialty license in order to complete the 

project . 

IV. CONCLUSION 


In light of the foregoing, we vacate the ICA's opinion 


and remand this matter to the ICA fo r  it t o  consider the  points 

of error that I n t e r  Island raises on appeal from the hearing 

officer' s decision.le 

James E. T. Koshiba and 
Neal K. Aoki (of Koshiba 

Agena & Kubota) f o r  the 
petitionar-appellee-

petitioner Okada Trucking 

Co,, Ltd., on the application 

for a w ~ i tof certiorari 


" rUth@ughthe ICA purported to "vacate" the hearings officer's 
decision, it actually "reversed" it, at least insofar as it overturned the 
hearings of f icer ' s  disposition of the present matter and did not remand the 
matter for further proceedings. 

" Beaxing in micd that our statutory review o f  the TCA' s decision is 
limited to  the alleged "grave" error contained therein,  remand to the ICA is 
appropriate in this case. Ordinarily,-the er ro r  alleged in a decision of the 
ICA l i e s  i n  the ICA's  analysis of the points of error  raised on appeal. In 
such cases, we necessarily reach the merits o f  the ICADs substant ive  analysis 
of those points of error.  In the present matter, however, the ICADs alleged 
error includes its f a i l u r e  t o  address the points of error that Inter  Island 
advanced on appeal. Accordingly, our holding that the ICA erred in i ts  sua 
soontc disposition of this case on a factual  and legal basis that was not 
presented to i t  on appeal does not address the merits of Inter Island's points 
c f  error either. It i s  the prerogative of the  ICA to do so in the first 
Instance, 
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This case stems from a protest by Petitioner-Appellee 


Okada Trucking Co., Ltd. (Okada), challenging the award of a 


contract for the construction and installation of the Kaluanui 


Booster Station, Phase I1 (the Project) by Respondent-Appellee 


Board of Water Supply, City and County of Honolulu (BWS) to 


Intervenor-Respondent-Appellant Inter Island Environmental 


Services, 1nc.U (Inter Island). The grounds .of Okada's protest . 

L/ It is not clear what the legal name for 

Intervenor-Respondent-Appellant is. Throughout the record on appeal, its name 

is spelled sometimes as "Inter Island Environmental Services, Inc." and 
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were that Inter Island, in violation of statutes, rules, and bid 


documents, failed to identify in its bid the names of joint 


contractors or subcontractors (collectively, "subcontractors") 


who possessed the specialty licenses allegedly required for 


performance of the plumbing, reinforcing steel, and roofing work 


under the contract. 


On November 10, 1999, following a & novq 

administrative review requested by Okada, a hearings officer with 


the Office of Administrative Hearings, Department of Commerce and 


Consumer Affairs, State of Hawai'i (DCCA) issued Findings of 


Fact, Conclusions of Law and Decision (Decision), concluding 


that: (1) Inter Island was not a responsible bidder because-it 


did not have, at the time of bid opening, a properly licensed 


plumbing subcontractor ''lined up" to perform the portions of the 


work for the Project that allegedly required a plumbing 


contractor's license; (2) Inter Island's bid was non-responsive 


because, in violation of the subcontractor listing requiremerrt- 


imposed by ~awai'i Revised Statutes (HRS) § 103D-302 (b) (Supp. 

2000) and Hawai'i Administrative Rules (HAR) § 3-122-21 (a) ( 8 ) ,  

Inter Island failed to list the names of the subcontractors who 


would be performing work under the contract in three areas 


( . . .continued) 
sometimes as "Inter-Island Environmental Services, Inc." Since the official 

caption for this case refers to the corporation as "Inter Island Environmental 

Services, Inc. (without a hyphen), we will refer to the corporation in this 

opinion as "Inter Island." 




(plumbing, reinforcing steel, and roofing) that allegedly 


required specialty contractor licenses; and (3) although BWS was 


authorized to waive Inter Island's failure to list a reinforcing 


steel and roofing subcontractor, BWS violated the ~awai'i Public 


procurement Code (the Procurement Code) set forth in HRS 


chapter 103D, as well as the administrative rules promulgated to 


implement the Procurement Code, HAR Title 3, subtitle 11, 


chapter 120, when it waived Inter Island's failure to list a 


plumbing subcontractor^/ and awarded the contract to 


Inter Island. 


Accordingly, the hearings officer ordered that BWS's 


contract award to Inter Island be terminated and that 


Inter Island be compensated for actual expenses reasonably 


incurred under the contract, plus a reasonable profit based upon 


its performance of the contract up to the time of termination. 


Inter Island thereafter sought appellate judicial review. 


We conclude that the hearings officer's Decision that 


Inter Island was neither a responsible nor responsive bidder was 


premised on an erroneous determination that Inter Island was 


3' Petitioner-Appellee Okada Trucking Co., Ltd. (Okada) did not seek 
judicial review of the hearings officer's determination that 

Respondent-Appellee Board of Water Supply, City and County of Honolulu (BWS) 

was authorized to waive the failure of Intervenor-Respondent-Appellant 

Inter Island Environmental Serviceq, Inc. (Inter Island) to list the joint 
-
contractors or subcontractors (collectively, "subcontractorsn) that 

Inter Island intended to use for the reinforcing steel and roofing work, if it 

were awarded the contract. Therefore, the only issues before us for judicial 

review relate to Inter Island's failure to list a subcontractor with a 

specialty plumbing contractor's license. 




required to engage properly licensed plumbing, reinforcing steel, 


and roofing subcontractors in order to perform the contract in 


question. Therefore, the hearings officer should not have 


ordered BWS to terminate its contract award to Inter Island. 


However, since Inter Island, in its application for judicial 


review, failed to challenge that determination, we decline to 


grant Inter Island's request that we reinstate BWS's award of the 


contract to Inter Island. 


BACKGROUND 


A. The I n v i t a t i o n  f o r  B ids  

On or about May 6, 1999, BWS issued an Invitation for 


Bids (IFB), seeking sealed bids for the Project. As required by 


HRS S 103D-302 (Supp. 2000) ,A/ the IFB instructed prospective 

bidders that they were required to list, on a form included in 


the IFB, each subcontractor to be engaged by the prospective 


bidder in the performance of the contract for the Project. 


-3/ Hawai'i Revised Statutes (HRS) S 103D-302(b) (Supp. 2000), which 
has not changed in language since the Invitation for Bids (IFB) was issued by 

BWS, states as follows: 


An invitation for bids shall be issued, and shall include a 

purchase description and all contractual terms and 

conditions applicable to the procurement. If the invitation 

for bids is for construction, it shall specify that all bids 

include the name of each person or firm to be engaged by the 

bidder as a joint contractor or subcontractor in the 

performance of the contract and the nature-and scope of the 

work to be performed by each. Construction bids that do not 

comply with this requirement may be accepted if acceptance 

is in the best interest of the State and the value of the 

work to be performed by the joint contractor or 

subcontractor is equal to or less than one per cent of the 

total bid amount. 




prospec t ive  b i d d e r s  were a l s o  n o t i f i e d  t h a t  t h e y  had t o  be 

l i c e n s e d  t o  undertake t h e  P ro jec t ,  pursuant  t o  HRS c h a p t e r  4 4 4 ,  

r e l a t i n g  t o  t h e  l i c e n s i n g  of c o n t r a c t o r s  and were r e q u i r e d  t o  

hold a  c u r r e n t  "A" General  Engineering Con t rac to r  l i cense i '  from 

-4 / HRS S 4 4 4 - 7  (1993) defines the classifications of contractors as 
follows: 

C l u a i f i c a t i o n .  (a) For the purpose of 
classification, the contracting business includes any or all 

of the following branches: 


(1) General engineering contracting; 


(2) General building contracting; 


(3) Specialty contracting. 


(b) A general engineering contractor is 

a contractor whose principal contracting business is 

in connection with fixed works requiring specialized 

engineering knowledge and skill, including the 

following divisions or subjects: irrigation, 

drainage, water power, water supply, flood control, 

inland waterways, harbors, docks and wharves, 

shipyards and ports, dams and hydroelectric projects, 

levees, river control and reclamation works, 

railroads, highways, streets and roads, tunnels, 

airports and airways, sewers and sewage disposal 

plants and systems, waste reduction plants, bridges, 

overpasses, underpasses and other similar works, 

pipelines and other systems for the transmission of 

petroleum and other liquid or gaseous substances, 

parks, playgrounds and other recreational works, 

refineries, chemical plants and similar industrial 

plants requiring specialized engineering knowledge and 

skill, powerhouses, power plants and other utility 

plants and installations, mines and metallurgical 

plants, land levelling and earth-moving projects, 

excavating, grading, trenching, paving and surfacing 

work and cement and concrete works in connection with 

the above mentioned fixed works. 


(c) A general building contractor is a contractor 

whose principal contracting business is in connection with 

any structure built, being built, or to bedbuilt, for the 

support, shelter, and enclosure of persons, animals, 

chattels, or movable property of any kind, requiring in its 

construction the use of more than two unrelated building 

trades or crafts, or to do or superintend the whole or any 

part thereof. 


(cont inued .  . . ) 



A' ( . . . continued) 
(dl A specialty contractor is a contractor whose 


operations as such are the performance of construction work 

requiring special skill such as, but not limited to, 

electrical, drywall, painting and decorating, landscaping, 

flooring, carpet laying by any installation method, 

plumbing, or roofing work, and others whose principal 

contracting business involves the use of specialized 

building trades or crafts. 


~awai'i Administrative Rules (HAR) S 16-77-32 further explains the scope of 
the classifications: 


. .General enaineerina. aeneral buildina. and s~ecialtv 

contractors. (a) Licensees who hold the "A" general 

engineering contractor classification shall automatically 

hold the following specialty classifications without further 

examination or paying additional fees: 


(1) C-3 asphalt paving and surfacing; 


(2) C-9 cesspool; 


(3) C-17 excavating, grading, and trenching; 


(4) C-24 building moving and wrecking; 


(5) C-31a cement concrete; 


(6) C-32 ornamental guardrail and fencing; 


(7) C-35 pile driving, pile and caisson 

drilling, and foundation; 


(8) C-37a sewer and drain line; 


(9) C-37b irrigation and lawn sprinkler 

systems; 


(10) C-38 post tensioning; 


(11) C-43 sewer, sewage disposal, drain, and 

pipe laying; 


(12) C-49 swimming pool; 


(13) C-56 welding; 


(14) C-57a pumps installation; 

. , 

(15) C-57b injection well; 


(16) C-61 solar energy systems. 


(b) The "A" general engineering contractor may also 

(continued. . .)  



the State of ~awai'i. 


B. The B i d  Opening 

On June 10, 1999, BWS opened the nine sealed bids that 


had been submitted for the Project. Inter Island was determined 


to be the lowest bidder, with a bid of $1,349,160. Okada was the 


second lowest bidder, with a bid of $1,375,000. 


is undisputed that Inter Island licensed "A" 

general engineering contractor, as required by the IFB. 


Inter Island also holds a "B" general building contractor license 


and "CW contractor licenses in the following specialty 

4' ( . . .continued) 
install poles in all new pole lines and replace poles, 

provided that installation of the ground wire, insulators, 

and conductors are performed by a contractor holding the C- 

62 pole and line classification. The nAn general 

engineering contractor may also install duct lines, provided 

that installation of conductors is performed by a contractor 

holding the C-13 classification. 


(c) Licensees who hold the nBn general building 

contractor classification shall automatically hold the 

following specialty classifications without further 

examination or paying additional fees: 


(1) C-5 cabinet, millwork, and carpentry remodelling 

and repairs; 


(2) C-6 carpentry framing; 


(3) C-12 drywall; 


(4) C-24 building moving and wrecking;' 

(5) C-25 institutional and commercial equipment; 


(6) C-42a aluminum shingles; 

. , 

(7) C-42b w~od~shingles 
and shakes. 


(d) Licensees who hold a specialty contractors 

license shall automatically hold the subclassifications of 

the licensee's particular specialty without examination or 

paying additional fees. 




classifications: C-13 (electrical contractor) and C-27 


(landscape contractor) . Pursuant to HAR § 16-77-32 (d) ,i/ 

Inter Island, by virtue of its C-13 and C-27 licenses, 


automatically held licenses in all subclassifications of the C-13 


and C-27 specialty classifications. Additionally, pursuant to 


HAR § 16-77-32 (a) and (c) ,s/ Inter Island, by virtue of its llA1l 

and l1BV licenses, automatically held "C" licenses in a number of 


specialty classifications. 


The Special Provisions of the IFB specifically required 


that all n[r]estoration of pavementsn work under the contract 


llshall be done by a contractor holding a current C-3 - ASPHALT 

PAVING AND SURFACING CONTRACTOR specialty license for the State 


of Hawaii [~awai'i. ] " Additionally, the Special Provisions 

included the following requirement: 


All construction contract bids involving any chlorination 

work shall have a name listed for the C-37d Water 

Chlorination Subcontractor. Any bid not listing this 

subcontractor shall be rejected and disqualified. However, 

where the value of the work to be performed by the 

subcontractor is equal to or less than one percent of the 

total bid amount, the listing of the subcontractor may be 

waived if it is in the best interest of [BWS]. 


In its bid, Inter Island, as required by the Special 


Provisions, listed subcontractors who possessed specialty 


contractor licenses in the "C-3" (asphalt paving and surfacing) 


and 11C-37d11 
(water chlorination) classifications and 


-5/ See footnote 4 for text of this rule. 


-6 /  See footnote 4 for text of these rules. 
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subclassifications. Inter Island also designated a "C-33" 


(painting and decorating) subcontractor. However, Inter Island 


did not list any subcontractors who possessed a "C-37" license in 


plumbing," a "C-41" license in reinforcing steel,&/ and a "C-42" 


license in roofing.2' Our review of the record indicates that 


-7 /  Title 16, Chapter 77 of the HAR are rules adopted by the ~awai'i 
Contractors License Board to regulate general and specialty construction 

contractors. Exhibit A to Chapter 77, lists the different subclassifications 

of specialty contractors and defines the scope of work that can be performed 

by each specialty contractor subclassification. It defines the scope of work 

for classification C-37 as follows: 


Plumbing contractor. To install, repair, or alter complete 

plumbing systems which shall include supply water piping 

systems, waste water piping systems, fuel gas piping 

systems, and other fluid piping systems; the equipment, 

instrumentation, non-electric controls, and the fixture for 

these systems and the venting for waste water piping systems 

and fuel gas piping systems; for any purpose in connection 

with the use and occupancy of buildings, structures, works, 

and premises where people or animals live, work, and 

assemble; including piping for vacuum, air, and medical gas 

systems, spas and swimming pools, lawn sprinkler systems, 

irrigation systems, sewer lines and related sewage disposal 

work performed within property lines, fire protection 

sprinkler systems when supervised by licensed mechanical 

engineers or licensed fire protection contractors, and solar 

hot water heating systems, and the trenching, backfilling, 

patching, and surface restoration in connection therewith[.] 


Exhibit A at A-10. The C-37 specialty contractor classification includes a 

number of subclassifications. Specifically, C-37a is the subclassification 

for "sewer and drain line contractor"; C-37b is for "irrigation and lawn 

sprinkler systems contractor"; C-37c is for "vacuum and air systems 

contractor"; C-37d is for "water chlorination contractor"; C-37e is for 

"treatment and pumping facilities contractor"; and C-37f is for "fuel 

dispensing contractor"[.] HAR § 16-77, Exhibit A at A-2. 

-8/ The HAR defines a C-41 classification as follows: "Reinforcing 
atoel contractor. To fabricate, place and tie steel reinforcing bars (rods), 

of any profile, perimeter, or cross-section, that are or may be used to 

reinforce concrete buildings and structures[.]" HAR § 16-77, Exhibit A at 
A-12. 


-9/ The C-42 classification*is defined in HAR § 16-77, Exhibit A, as 
follows: 

Roofing contractor. To install a watertight covering to 

(continued...) 



the other eight bidders did list subcontractors with "C-41" and 


"c-42" licenses. However, of the nine bidders, only three listed 


a "C-37" plumbing subcontractor. Moreover, even Okada did not 


name a "C-37" plumbing contractor.x/ 


C. The Bid Protests 


Following the bid opening, an agent of The Pacific 


Resources Partnership (PRP), an unregistered partnership doing 


business in ~awai'i whose stated mission is "to secure a level 


( ...continued)
roof surface by use of, but not limited to, cedar, cement, 

asbestos, metal, and composition shingles, wood shakes, 

cement and clay tile, built-up roofing, single ply, fluid 

type roofing systems, and other acceptable roofing materials 

including spray urethane foam, asphalt, and application of 

protective or reflective roof, or both, and deck coatings[.] 


At oral argument, Okada's attorney, when asked about his own 

client's failure to list a "C-37" licensed plumbing subcontractor, stated that 

Okada did list a subcontractor with a "C-37d" water chlorination 

subclassification specialty. Okada's attorney further represented that the 

rules governing contractors provided that a subcontractor who held a license 

to perform work that was a subclassification of a "C-37" specialty license was 

automatically authorized to perform all aspects of a "C-37" license. 

Therefore, according to the attorney, Okada, by listing a "C-37d" 

subcontractor, had listed a subcontractor to perform "C-37" work. 


Our review of the rules governing contractors that were 

promulgated by the Contractors License Board, which is administratively part 

of the Department of Commerce and Consumer Affairs, State of ~awai'i (DCCA), 

indicates, however, that the converse of what Okada's attorney represented is 

true. HAR 5 16-77-32(d) states that "[llicensees who hold a specialty 
contractors license shall automatically hold the subclassifications of the 

licensee's particular specialty without examination or paying additional 

fees." Therefore, a "C-37" plumbing contractor would automatically hold 

licenses in the "C-37a," "C-37b," "C-37c," "C-37d," "C-37e," and "C-37f" 

plumbing subclassifications. However, a "C-37d" license would not entitle the 

holder to practice in the broader "C-37" category. Therefore, Okada's listing 

of a "C-37d" subcontractor would not satisfy a requirement that it list a 

"C-37" subcontractor. 


Moreover, the record indicates that Inter Island also listed a 

"C-37dW water chlorination subcontractor in its bid. If the statement of 

Okada's attorney were true, then Inter Island was in exactly the same 

situation as Okada. 




playing field for all public works contracts," contacted BWS to 

inquire about the status of the bid award for the Project. The 


PRP agent also communicated to BWS PRP's concern regarding 


Inter Island's failure to list all the specialty subcontractors 


that PRP believed were necessary to perform the construction for 


the ~r0ject.u' Okada was then, and is now, a member of PRP. 


Thereafter, PRP, through its attorney, submitted a 


letter of formal protest to BWS, requesting that BWS reject as 


nonresponsive any bids for the Project that did not include all 


of the specialty "Cn licenses required to complete the work 

described in the bid documents. In the letter, PRP explained, in 


relevant part: 


We submit that any bid proposal which does not include 

all of the specialty licenses (to be held by either the 

bidder and/or its joint contractor/subcontractor) required 

to complete the work described in the bid documents should 

be deemed non-responsive and, therefore, disqualified or 

rejected. For example, the bid proposal of [Inter Island] 

for [the Project] indicates that neither [Inter Island] nor 

any of its joint contractors or subcontractors holds the 

"C-37" (Plumbing), "C-41" (Reinforcing Steel) and "C-42" 

(Roofing) contractor's licenses, all of which are required 

for significant portions of the contract work. 


Pursuant to the Contractors Law, [HRS] Chapter 444, 

and its related administrative rules, any licensee who acts, 

assumes to act, or advertises in any classification other 

than for which the licensee is duly licensed shall be 

construed to have engaged in unlicensed activity. Although 

a licensee who holds the "Amgeneral engineering contractor 

classification is automatically allowed to work in certain 

other specialty classifications without further examination 

or licensing fees, the C-37, C-41 and C-42 classifications 

do not fall within this exemption. The technical nature of 

Plumbing, Reinforcing Steel and Roofing work mandates that 


11' Although the communication is not included in the record, the 

Pacific Resources Partnership presumably asserted then, as it did in its 

June 21, 1999 letter, that Inter Island did not list subcontractors possessing 

the C-37, C-41 and C-42 classifications. 




only a licensee who holds these particular specialty 

licenses be permitted to complete this work. The safety of 

the public and the integrity of this special work requires 

the strict application of this licensing law. . . . 

Moreover, any proposition that --
(1) an "A" general engineering contractor can engage 

in any contract which provides for more than two 
unrelated building trades, even if the general 
engineering contractor does not possess the 
specialty licenses for such trades, or 

(2) the Plumbing, Reinforcing Steel and Roofing work 
required under the subject contract is merely 
incidental and supplemental to the work needed 
to complete the contract, 

is illogical, contrary to the consumer protection purpose of 

the Contractors Law, and will certainly be rejected by the 

Courts. 

Finally, note that any misapplication of the licensing 

requirements (such as by allowing an "A" general engineering 
contractor to complete Plumbing, Reinforcing Steel and/or 

Roofing work without the related specialty licenses), even 

if inadvertent, will result in the misclassification of 

specialty work. This practice will skew the "prevailing 

wagesn standards established under [HRS] Chapter 104 for 

public works contracts, and otherwise cause major unrest in 

the Construction Industry. 


After receiving PRP's protest, a BWS employee 


telephoned the president of Inter Island to inquire about 


Inter Island's failure to list in its bid any licensed plumbing, 


inkarcing steel, and roofing subcontractors, and to request 


confirmation that Inter Island had received proposals from 


appropriately licensed subcontractors in the three specialty 


areas. By a letter dated June 21, 1999 and time-stamped as 


received by BWS on July 1, 1999, Inter Island offered the 


following explanation for its failure to lisf,the three specialty 


subcontractors: 


Quite simply, we did not list subcontractors for the 

plumbing and installation of the pumps as their quotes were 




considerably below 1% or $13,500. of our quotation. Under 

the "[HARI, TITLE 3" we are not required to list 

subcontractors under 1%. 


Please find enclosed quotations from our plumbing and pump 

supplier that were used for bidding purposes. The quotation 

for pump installation was quoted at $750./day. We 

anticipated 2 days maximum for this portion of the work. As 
such, the price we used for the installation of the pumps 

was $1,500. Our plumbing quote was estimated to be $3,000. 

~ o t h  these prices were considerably below the 1% or $13,500. 


Should the [BWSI require us to use plumbers for the pipe 

fitting associated with the pumps which is normally 

performed under our "A" license, our subcontract to a 
plumbing contractor would still be less than 1%. 


- [Inter Island] would supply the material and the assistance 
of our pipefitters to a plumbing contractor such as J's 

Plumbing who we normally use for our plumbing requirements. 

Their quotation has been attached for your review. 


Attached to Inter Island's letter were proposals from three 


specialty subcontractors: (1) a June 22, 1999 proposal from 


J's Plumbing, which had a "C-37" (plumbing) license, offering to 


"Install. Building Pump Piping in accordance with plans & 

specifications" for $8,300; (2) a June 9, 1999 proposal from 


Associated Steel Workers, Ltd., which had a "C-41" (reinforcing 


steel) specialty license, offering to furnish the labor for the 


"[iJnstallation of reinforcing steel complete in place according 


to plans and specifications" for the amount of $8,675; and (3) a 


June 10, 1999 proposal from ALCAL Hawaii, which had a "C-42" 


(roofing) license, offering to provide the labor to complete 


"Section 4.6 Built-up Roofing" of the plans and specifications 


for the amount of $12,560. The quotations by all three specialty 


subcontractors covered only the price to furnish the licensed 


labor, with Inter Island providing the necessary materials and 


supplies. Additionally, the proposal of J's Plumbing expressly 




n o t e d  t h a t  I n t e r  I s l a n d  was t o  f u r n i s h  " p i p e f i t t e r s  t o  a s s i s t  o u r  

p lumbers  w h i l e  on j o b s i t e . "  

On J u l y  28, 1999, BWS d i smi s sed  P R P ' s - p r o t e s t  and 

awarded t h e  c o n t r a c t  f o r  t h e  P r o j e c t  t o  I n t e r  I s l a n d .  I n  a 

l e t t e r  t o  PRP d a t e d  J u l y  28, 1999, BWS gave t h e  f o l l o w i n g  r e a s o n s  

f o r  t h e  d i s m i s s a l :  

1. Pursuant t o  [HARI Sections 3-126-1[wl and 3-126-3, 
PRP does not have standing t o  f i l e  a va l id  pro tes t  of 
t h i s  so l i c i t a t i on ;  

2. PRP1s pro tes t  l e t t e r  was not received within f i ve  
working days of the  bid opening date  a s  required by 
HAR Section 3-126-3(a) [GI]; and 

3. The value of [ In t e r  Is land 's]  plumbing, re inforcing 
s t e e l  and roofing subcontractors were each l e s s  than 
one percent of t he  t o t a l  project  bid  amount. 
Therefore, pursuant t o  [HRS] Section 103D-302(b), BWS 
has determined it is i n  its best  i n t e r e s t  t o  forego 
the  l i s t i n g  requirement a s  t o  these t h ree  
subcontractors. 

(Foo tno t e s  added. )  

On August 4, 1999, t h e  a t t o r n e y  f o r  PRP s e n t  BWS 

a n o t h e r  le t ter ,  t h i s  t i m e  on b e h a l f  o f  Okada, p r o t e s t i n g  t h e  

award o f  t h e  c o n t r a c t  t o  I n t e r  I s l a n d  f o r  e s s e n t i a l l y  t h e  same 

-12/ HAR 5 3-126-1 defines "protestorn a s  ac tua l  o r  prospective 
bidder, offeror ,  o r  contractor who is aggrieved i n  connection w i t h  t he  
s o l i c i t a t i o n  o r  the  award of a contract  and who f i l e s  a p ro tes t . "  

13/
- HAR 5 3-126-3 s t a t e s :  

of rotes st. ( a )  Protests  s h a l l  be made i n  
writ ing t o  the  chief procurement o f f i c e r  o r  the  head of a 
purchasing agency, and s h a l l  be f i l e d  i n  d u ~ l i c a t e  within 
f i ve  workina davs a f t e r  the.Drotestor knows o r  should have 
known of the  f a c t s  leadina t o  the  f i l i n a  bf a Drotest. A 
pro tes t  i s  considered f i l e d  when received by the  chief 
procurement o f f i ce r  o r  the  head of a purchasing agency. 
Protests  f i l e d  a f t e r  the  five-day period s h a l l  not be 
considered. 

(Emphasis added.) 



reasons that had been raised by PRP in its protest. BY a letter 


dated August 30, 1999, BWS denied Okada's protest as well, 


explaining that: (1) the protest was not filed within five 


working days of the bid opening date, when Okada knew or should 


have known of the facts which led to the filing of the protestz'; 


and (2) BWS had the discretionary authority to waive 


Inter Island's failure to list the names of each specialty 


subcontractor whose work would cost less than one percent of the 


total bid amount. 


D. The A d m i n i s t r a t i v e  Hear ing  

By a letter hand-delivered to the DCCA Hearings Office 


on September 10, 1999, Okada requested an administrative hearing 


to review BWS's denial of its protest, as allowed by HRS 


- BWS explained:14' 


Okada's protest does not allege any grievances arising from.. 

the July 28, 1999 award of the contract. ~nstead, Okada's 

protest is based solely on allegations that [Inter Island] 

failed to identify properly licensed subcontractors in its 

bid proposal. Such information was available to Okada on 

June 10, 1999 when the bids were opened. [HAR] requires: 


Protests shall be made in writing to the chief 

procurement officer or the head of a purchasing 

agency, and shall be filed in duplicate within fivm 
working by8 after the protestor how8 or 8hould havm 
known of thm frctm lading to thm filing of t h m  
pr0tm.t. 

Thus, Okada's protest of any irregularity in their 

competitor's listing of subcontractors should have been 

filed within five working days of the bid opening - June 17, 
1999. 


(Emphasis in original, citations omitted.) 




S 103D-709 (1993 & Supp. 2000) .u/ Okada a n d  BWS 

-15/ Prior to July 1, 1999, when bids for the construction and 

installation of the Kaluanui Booster Station, Phase I1 were opened, HRS 

5 103D-709 (1993 6 Supp. 19981, provided, in relevant part, as follows: 

Administrative procmediag. for review. (a) The 

several hearings officers appointed by the director of the 

department of commerce and consumer affairs pursuant to 

section 26-9(f) shall have jurisdiction to review and 

determine de novo any request from any bidder, offeror, 

contractor or governmental body aggrieved by a determination 

of the chief procurement officer, head of a purchasing 

agency, or a designee of either officer under 

sections 103D-310, 103D-701, or 103D-702. 


(b) Hearings to review and determine any request 

made pursuant to subsection (a) shall commence within 

twenty-one calendar days of receipt of the request. The 

hearings officers shall have power to issue subpoenas, 

administer oaths, hear testimony, find facts, make 

conclusions of law, and issue a written decision which shall 

be final and conclusive unless a person or governmental body 

adversely affected by the decision commences an appeal in 

the supreme court under section 103D-710. 


(c) The party initiating the proceeding shall have 

the burden of proof, including the burden of producing 

evidence as well as the burden of persuasion. The degree or 

quantum of proof shall be a preponderance of the evidence. 

All parties to the proceeding shall be afforded an 

opportunity to present oral or documentary evidence, conduct 

cross-examination as may be required, and argument on all 

issues involved. The rules of evidence shall be strictly 

adhered to. 


(f) Hearings officers shall decide whether the 

determinations of the chief procurement officer or the head 

of the purchasing agency, or their respective designees were 

in accordance with the Constitution, statutes, regulations, 

and the terms and conditions of the solicitation or 

contract. 


Effective July 1, 1999, subsections (c) and (f) of HRS S 1030-709 were amended 
to read: 


(C1 gnlv ~arties to the rotes st made and decided 
pursuant to sections 103D-701, 103D-709Ial. 103D -310(b), and 
103D-702(f) mav aitiate a Droceedina under this section. 

The party initiating the proceeding shall have the burden of 

proof, including the bQrden of producing evidence as well as 

the burden of persuasion. The degree or quantum of proof 

shall be a preponderance of the evidence. All parties to 

the proceeding shall be afforded an opportunity to present 


( c o n t i n u e d ...) 



s t i p u l a t e d  t o  permit I n t e r  Is land t o  in tervene a s  a respondent, 

and i n  a pre-hearing b r i e f ,  Okada s t a t e d  t h a t  it was seeking 

admin is t ra t ive  review on two primary issues :  

1. Whether or not [Inter Island's] protest filed with 

[BWS] on August 4, 1999 was timely? 


2. Whether or not Inter Island's bid proposal was 

non-responsive because it did not list any joint 

contractor or subcontractor that is duly licensed as a 

Plumber? 


A hearing before a DCCA hearings o f f i c e r  was held  on 

September 29, 1999. A t  t h e  conclusion of t h e  hearing,  t h e  

hearings o f f i c e r  requested t h a t  t h e  p a r t i e s  submit proposed 

f indings  of f a c t  (FsOF) and conclusions of law (CsOL)  by 

October 1 4 ,  1999. Pr io r  t o  t h i s  deadline, Okada f i l e d  a motion 

t o  reopen t h e  hearing t o  allow it t o  submit "newly discovered 

evidence" t h a t  t he  June 9, 1999 proposal t o  I n t e r  I s land  from 

Associated S t e e l  Workers, Ltd. ( t h e  "C-41" r e in forc ing  s t e e l  

subcontractor)  and t h e  June 10, 1999 proposal t o  I n t e r  I s l and  

u/( .. . continued) 
oral or documentary evidence, conduct cross-examination as 

may be required, and argument on all issues involved. The 

rules of evidence shall [be strictly adhered to.] a ~ ~ l v .  


(f) [Hearings officers] The hearinas officer shall 

decide whether the determinations of the chief procurement 

officer or the [head of the purchasing agency, or their 

respective designees] E h a ianee 
were in accordance with the Constitution, statutes, 

[regulations,] rules. and the terms and conditions of the 

solicitation or contract[.], and shall order such relief as 

mav be aDDroDriate in accordance with this cha~ter. 


1999 Haw. Sess. L. Act 162, S 7 at 536-37 (new language underscored; deleted 
language in brackets; quotation marks omitted). The changes, which became 

effective on July 1, 1999 and were thus in place at the time Okada filed its 

bid protest, are reflected in HRS S 103D-709 (1993 & Supp. 2000). 



from ALCAL Hawaii (the "C-42" roofing subcontractor) were 


actually solicited by Inter Island after the June 10, 1999 bid 


opening date, but backdated by the two subcontractors at 


Inter Island's request. The hearings officer denied Okada's 


motion, and Okada has not appealed the denial. Accordingly, for 


purposes of judicial review, it is not disputed that although 


reinforcing steel and roofing subcontractors were not identified 


by Inter Island in its bid, Inter Island had received written 


proposals from such subcontractors by the bid opening date. 


Subsequently, in its proposed FsOF and CsOL, Okada 


expanded its bases for seeking administrative review. Okada 


argued that: (1) Inter Island was not a responsible bidder-since 


it did not have a plumbing subcontractor who was contractually 


bound to provide any plumbing work to Inter Island at or prior to 


the bid opening date and it was undisputed that a licensed 


plumbing subcontractor was required to.perform some of the work 


for the Project; (2) Inter Island's bid was nonresponsive because 


it failed to list the licensed subcontractors who would be 


performing the plumbing, reinforcing steel, and roofing work for 


the Project; and (3) BWS's waiver of Inter Island's failure to 


list the required plumbing, reinforcing steel, and roofing 


subcontractors was unlawful because (a) there was no 


justification, such as an inadvertent or unintentional mistake, 


for Inter Island's failure to list the required subcontractors; 




(b) the plumbing subcontractor's proposal was obtained by 


Inter Island after the bid opening; and (c) the plumbing 


subcontractor's proposal was for labor only and not for labor and 


materials as a package bid, which would have resulted in a 


proposal that would have been for an amount that was more than 


one percent of the total bid amount. 


On November 10, 1999, the hearings officer issued his 


Decision. As a preliminary matter, the hearings officer 


concluded that Okada's protest of the contract award for the 


Project to Inter Island was time1y.U' The hearings officer then 


addressed Okada's remaining contentions and concluded, in 


summary, as follows: 


(1) It is undisputed that Inter Island failed to 


identify in its bid the subcontractors with specialty 


classification licenses in plumbing (C-37), reinforcing steel 


(C-41), and roofing (C-42) to be engaged for the Project; 


therefore, Inter Island's bid did not comply with the 


subcontractor listing requirements imposed by HRS S 103D-302(b) 

and HAR S 3-122-21(a)(8) and was nonresponsive; 

(2) Inter Island's bid was' also nonresponsive because 


at the time of bid submission and bid opening, Inter Island did 

- - . 

not have a plumbing subcontractor "lined up" qnd 


16'
- In seeking judicial review of the November 10, 1999 Findings of 
Fact, Conclusions of Law and Decision issued by a hearings officer with DCCA, 

Inter Island raised no argument regarding this timeliness determination. 
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wcontractually-bound to perform'' the plumbing work under the 


contract for the Project; 


(3) Inter Island was not a "responsible bidder," as 


defined in HRS S 103D-104 (1993) and HAR S 3-120-2, since it did 


not have a plumbing subcontractor bound to perform on the 


contract at the time of bid submission and bid opening and 


therefore did not have "the capability in all respects to perform 


fullyw the contract requirements; 


(4) HRS S 103D-302 (b) and HAR S 122-21 (a) ( 8 )  

authorized BWS to accept construction bids that did not comply 


with the subcontractor listing requirement if (a) acceptance was 


in the best interest of BWS, and (b) the value of the work to be 


performed by an unlisted subcontractor was equal to or less than 


one percent of the total bid amount (one percent threshold); 


(5) It was not unlawful or improper for Inter Island 


to have "the subcontractors who were to do the plumbing and 


reinforcing steel work submit proposals for labor only," and the 


value of each proposal submitted by the plumbing, reinforcing 


steel, and roofing subcontractors amounted to less than one 


percent of Inter Island's total bid amount, thereby satisfying 


the one percent threshold for waiver of the subcontractor listing 


requirement; 


(6) Okada "established by a preponderance of the 


evidence that [BWS's] determination waiving the non-responsive 




aspects of [Inter Island's1 bid as being in the best interest of 


[BWS] and awarding the Project contract to [Inter Island] was 


contrary to the provisions of the Procurement Code and the 


rules." 
. . 

The hearings officer ordered that the contract between 


BWS and Inter Island be terminated and that Inter Island be 


"compensated for actual expenses, if any, that were reasonably 


incurred under the contract and reasonable profit based upon any 


performance on the contract up to the time of termination." At 


oral argument before this court, the parties represented that 


following the entry of the hearing officer's Decision, BWS 


terminated the contract award to Inter Island and awarded the 


contract for the Project to Okada, which had commenced work under 


the contract. 


E. The Application for Judicial Review 


On November 18, 1999, pursuant to HRS S 103D-710(a) 

(Supp. 1999) ,El Inter Island timely filed an application with. the 


~awai'i Supreme Court for judicial review of the hearings 


111 HRS S 103D-710(a) (Supp. 2000) provides, as it did at the time of 
the proceedings below, as follows: 


Judicial r m v i m w .  (a) Only parties to proceedings 
under section 103D-709 who are aggrieved by a final decision 

of a hearings officer under that section may apply for 

judicial review of that decision. The prbceedings for 

review shall be instituted in the supreme court. 


HRS S 103D-709 (1993 & Supp. 2000) sets forth the procedural requirements for 
administrative de novo review of protests and questions related to bid 

situations by the "several hearings officers appointed by the director of the 

department of commerce and consumer affairs[.]" 




officer's Decision. The supreme court subsequently entered an 


order, dated April 6, 2000, assigning the case to this court for 


disposition. 


Inter Island argues that the hearing officer erred in 


concluding that: (1) its bid was "nonresponsive"; (2) it was not 


a "responsible bidder"; and (3) BWS violated the Procurement 


Code, HRS chapter 103D, by waiving the subcontractor listing 


requirement imposed by HRS § 103D-302(b) and HAR 

§ 3-122-21 (a) (8) . 
STANDARDS OF REVIEW 


A. R e v i e w  of H e a r i n g s  O f f i c e r  D e c i s i o n s  

The ~awai'i Supreme Court has explained that the 


standard by which appellate courts review the decisions of a DCCA 


hearings officer in a procurement case is governed by HRS 


5 103D-710(e) (1993). Arakaki v. State Dew't of Accountina and 

Gen. Servs., 87 ~awai'i 147, 149, 952 P.2d 1210, 1212 (1998). 


HRS 5 103D-710(e) provides: 


Upon review of the record the court may affirm the decision 

of the hearings officer issued pursuant to [HRS] 

section 103D-709 or remand the case with instructions for 

further proceedings; or it may reverse or modify the 

decision and order if substantial rights may have been 

prejudiced because the administrative findings, conclusions, 

decisions, or orders are: 


(1) In violation of constitutional or statutory 
provisions; 

(2) In excess of the statutory abfhority or 
jurisdictim of the Chief procurement officer or 
head of the purchasing agency; 

(3) Made upon unlawful procedure; 



(4) Affected by other error of law; 

(5) Clearly erroneous in view of the reliable, 
probative, and substantial evidence on the whole 
record; or 

(6) Arbitrary, or capricious, or characterized by 
abuse of discretion or clearly unwarranted 
exercise of discretion. 

The supreme court elaborated in Arakaki that 


conclusions of law are reviewable under subsections {I), 

( 2 ) ,  and (4); questions regarding procedural defects under 
subsection (3); findings of fact under subsection (5); and 

the [hlearings [olfficer's exercise of discretion under 

subsection (6). Accordingly, a reviewing court will reverse 

a [hlearings [o] fficer's finding of fact if it concludes 

that such . . . finding is clearly erroneous in view of the 
reliable, probative, and substantial evidence on the whole 

record. On the other hand, the [hlearings [o] fficer's 

conclusions of law are freely reviewable. 


Arakaki, 87 Hawai'i at 149, 952 P.2d at 1212' (quoting In re CARL 

Cor~.v. State Der>'t of Educ., 85 Hawai'i 431, 446-47, 946 P.2d 


1, 16-17 (1997)). Additionally, the supreme court has stated 


that a conclusion of law 


that presents mixed questions of fact and law is reviewed 

under the clearly erroneous standard because the conclusion 

is dependent upon the facts and circumstances of the 

particular case. When mixed questions of law and fact are 

presented, an appellate court must give deference to the 

agency's expertise and experience in the particular field. 


Southern Foods G~OUD. L.P. v. State DeD't of Educ., 


443, 452, 974 P.2d 1033, 1042 (1999) (citation and quotation 


marks omitted). When considering an agency's discretion, 


appellate courts must consider that 


discretion denotes the absence of a hard and fast rule. 

When invoked as a guide to judicial action it means a sound 

discretion, that is to say, a discretion e'xercised not 

arbitrarily or wilfully, but with regard to what is right 

and equitable under the circumstances and the law, and 

directed by the reason and conscience of the judge to a just 

result. 




Id. (brackets omitted). "A hearings officer abuses his or her -
discretion when he or she clearly exceeds bounds of reason or 


disregards rules or principles of law or practice to the 


substantial detriment of a. party." Id.(quotation marks 


omitted). "Indeed, in order to reverse or modify an agency 


decision, the appellate court must conclude that an appellant's 


substantial rights were prejudiced by the agency.'' Id.at 453, 


In order to preserve the function of administrative agencies 

in discharging their delegated duties and the function of 

this court in reviewing agency determinations, a Dr esum~tion 
. . . . 
of validitv is accorded to decisions of administrative 

bodies actina within their s~here of ex~ertise and one 

seeking to upset the order bears the heavy burden of making 

a convincing showing that it is invalid because it is unjust 

and unreasonable in its consequences. 


Id.(emphasis in original) . 
B. Statutory Construction 


The supreme court has stated that "[tlhe interpretation 


of a statute is a question of law reviewable de novo." Grav v. 


Administrative Director of the Court, 84 ~awai'i 138, 144, 931 


P.2d 580, 586 (1997). Moreover, in construing a statute, an 


appellate court's 


foremost obligation is to ascertain and give effect to the 

intention of the legislature, which is to be obtained 

primarily from the language contained in the statute itself. 

And we must read statutory language in the context of the 

entire statute and construe it in a manner consistent with 

its purpose. 


When there is doubt, doubleness of '.meaning, or 

indistinctiveness or uncertainty of an expression used in a 

statute, an ambiguity exists. 


In construing an ambiguous statute, "the meaning of 

the ambiguous words may be sought by examining the context, 




with which the ambiguous words, phrases, and sentences may 

be compared, in order to ascertain their true meaning." HRS 

S 1-15 (1) (1993) . Moreover, the courts may resort to 
extrinsic aids in determining the legislative intent. One 

avenue is the use of legislative history as an interpretive 

tool. 


Id.at 148, 931 P.2d at 590 (quoting State v. Tovomura, 80 


~awai'i 8, 18-19, 904 P.2d 893, 903-04 (1995)) (brackets, 


ellipses, and footnote omitted). An appellate court may also 


consider 


"[tlhe reason and spirit of the law, and the cause which 

induced the legislature to enact it . . . to discover its 
true meaning." HRS § 1-15(2) (1993). "Laws in pari 
materia, or upon the same subject matter, shall be construed 

with reference to each other. What is clear in one statute 

may be called upon in aid to explain what is doubtful in 

another." HRS S 1-16 (1993) . 

Korean Buddhist Dae Won Sa Tem~le v. Sullivaq, 87 Hawai'i 217, 


230, 953 P.2d 1315, 1328 (1998) (quoting State v. Cullen, 86 

Hawai'i 1, 8-9, 946 P.2d 9.55, 963-64 (1997) ) (brackets in 

original). 
DISCUSSION 


A .  The Requirement t h a t  Contrac t s  be Awarded t o  
t h e  Lowest Responsible  and Responsive Bidder  

HRS S 103D-302 (h) (Supp. 2000)u/ provides, in pertinent 


part, that contracts awarded pursuant to the competitive sealed 


bidding process "shall be awarded with reasonable promptness by 


written notice to the lowest xes~onsible and pes~onsive bidder 

. . 

-le/ The language of HRS § 103D-302 (Supp. 2000) is the same as it was 
when the administrative proceedings underlying this application for appellate 

judicial review occurred. 




whose bid meets the requirements and criteria set forth in the 


invitation for bids." (Emphases added.) 


HRS S 103D-104 (Supp. 2000) defines a "responsible 


bidder" as "a person who has the capability in all respects to 


perform fully the contract requirements, and the integrity and 


reliability which will assure good faith performance." 


Additionally, HRS S 103D-310 (Supp. 2000), entitled 


"Responsibility of offerors," states, in relevant part: 


(b) . . . [TJhe procurement officer shall determine 
whether the prospective offeror has the financial ability, 

resources, skills, capability, and business integrity 

necessary to perform the work. For this Duzpose, the 

gfficer. in the officer's discretion. mav reauire any 

pros~ective offeror to submit answers. under oath, to 

auestions contained In a standard form of auestionnaire to. 

be ~ r e ~ a r e d  
bv the I~rocurementl ~olicv board. Whenever it 

amears from answers to the uuestionnaire or otherwise. th at
. .
the ~ros~ective 
offeror is not fullv auallfied and able to 

perfoathe intended work. a written determination of 
. . . ponres~onsibilitv of an offeror shall be made bv the head of 

the Durchasina aaencv. in accordance with rules ado~ted by 

the ~olicv board. . . . 

(Emphasis added.) Among the rules adopted by the procurement 


policy board is HAR 5 3-122-110, which states, partly, as 

follows: 

Determination of nonres~onsibility. (a) The 

procurement officer shall determine, on the basis of 

available information, the responsibility or 

nonresponsibility of a prospective offeror. 


(b) If the procurement officer requires additional 

information, the prospective offeror shall promptly supply 

the information. Failure to supply the requested 

information at least forty-eight hours prior to the time 

advertised for the opening shall be considered unreasonable 

and may be grounds for a determination of nonresponsibility. 


(c) Notwithstanding the provision of paragraph (b), 

the head of the purchasing agency shall not be precluded 

from requesting additional information. 




The term "responsive bidder" is defined in HRS 


S 103D-104 as "a person who has submitted a bid which conforms in 

all material respects to the invitation for bids." 


The ~awai'i Supreme Court has explained that 


[tlhe requirement that a bid be responsive is designed to 

avoid unfairness to other contractors who submitted a sealed 

bid on the understanding that they must comply with all of 

the specifications and conditions in the invitation for 

bids, and who could have made a better proposal if they 

imposed conditions upon or variances from the contractual 

terms the government had specified. The rule also avoids 

placing the contracting officer in the difficult position of 

having to balance the more favorable offer of the deviating 

bidder against the disadvantages to the government from the 

qualifications and conditions the bidder has added. In 

short, the requirement of responsiveness is designed to 

avoid a method of awarding government contracts that would 

be similar to negotiating agreements but which would lack 

the safeguards present in either that system or in true 

competitive bidding. 


Southern Foods GrouD, 89 ~awai'i at 456, 974 P.2d at 1046 


(quoting Tovo Menka Kaisha. Ltd., 597 F.2d 1371, 1377 (Cl. Ct. 


A bid need not strictly comply with the requirements 

an IFB to be deemed accepted. The definition of "responsive 


bidder" contained in HRS S 103D-104, to the extent that it refers 

to a responsive bid as one "which conforms in all material 


respects to the [IFB]," does provide some flexibility to overlook 


minor deviations from the IFB. In discussing what constitutes a 


"material deviation" from an IFB, the supreme court held in 


Southern Foods Grou~ that . * 

deviations from advertised specifications may be waived by 

the contracting officer provided they do not go to the 

substance of the bid or work an injustice to other bidders. 

A subs tant ia l  deviat ion  is defined a s  one which a f f e c t s  



e i ther  the price ,  quantity,  or qual i ty  o f  the a r t i c l e  
o f fered. 

Id. at 456, 974 P.2d at 1046 (1999) (quoting Tovo Menka Kaisha. 
-
Ltd., 597 F.2d at 1376) (brackets omitted; emphasis in original). 


Case law also recognizes a material difference between 


a "responsible bidder" and a "responsive bidder." In Bean 


Dredaina CorD. v. United States, 22 C1. Ct. 519 (1991), the award 


of a dredging contract to the lowest bidder was challenged as 


being nonresponsive because the bid failed to include a schedule 


listing the plant and equipment to be used for the contract 


project. The claims court explained: 


Responsiveness addresses whether a bidder has promised 

to perform in the precise manner requested by the 

government. To be considered for an award a bid must comply 

in all material respects with the invitation for bids. A 

responsive bid is one that, if accepted by the government as 

submitted, will obligate the contractor to perform the exact 

thing called for in the solicitation. If there is material 

nonconformity in a bid, it must be rejected. Material 

nonconformity goes to the substance of the bid which affects 

the price, quality, quantity, or delivery of the article or 

service offered. 


Responsibility addresses the issue of the performance 

capability of a bidder, which can include inquiries into 

financial resources, experience, management, past 

performance, place of performance, and integrity. In 

contrast to responsiveness, a bidder may present evidence of 

responsibility after bid opening up until the time of award. 


In terms of identifying whether a particular 

requirement is related to responsiveness or responsibility, 

the distinction is whether the bidder will conform to the 

IFB, as opposed to how the bidder will accomplish 

conformance. Stated another way, the concept of 

responsibility specifically concerns the qu,estion of a 

bidder's performance capability, as opposed to its promise 

to perform the contract, which is a matter of 

responsiveness. 


- (citations and quotation marks omitted).Id. 




Blount, Inc. v. United States, Ct. 


(1990), the claims court was asked to enjoin the Bureau of 


Prison's rejection, on nonresponsiveness grounds, of the lowest 


bid for a prison construction contract, submitted by Blount, Inc. 


(Blount). Blount had indicated, on a business management 


questionnaire submitted with its bid, that its firm would be 


self-performing "approximately 10%" or "approximately $6,000,00OW 


of the work under the contract, for which Blount had bid a price 


of $63,267,000. Ih,at 224. The IFB for the contract, however, 


included the following "Performance of Work" clause: 


The contractor shall perform on the site, and with its own 

organization, work equivalent to at least 20 percent of the 

total amount of work to be performed under the contract. 

This percentage may be reduced by a supplemental agreement 

to this contract if, during performing the work, the 

Contractor requests a reduction and the Contracting Officer 

determines that the reduction would be to the advantage of 

the Government. 


(emphasis in original). The claims court initially 


stated: 


The court must determine at the outset whether the 

"Performance of Work" clause contained in the IFB and the 

Business Management Questionnaire submitted with Blount's 

bid relate to bidder responsiveness or responsibility. 

Responsiveness refers to the question of whether a bidder 

has promised to perform in the precise manner requested by 

the government. Responsibility, by contrast, involves an 

inquiry into the bidder's ability and will to perform the 

subject 'contract as promised. Matters of bid responsiveness 

must be discerned solely by reference to the materials 

submitted with the bid and facts available to the government 

at the time of bid opening. However, responsibility 

determinations are made at the time of award. A bidder may 

present evidence subsequent to bid opening but prior to 

award to demonstrate the bidder's responsibility. 


. . . .  [A] bid which contains a material 
nonconformity must be rejected as nonresponsive. Material 




terms and conditions of a solicitation involve price, 

quality, quantity, and delivery. The rule is designed to 

prevent bidders from taking exception to material provisions 

of the contract in order to gain an unfair advantage over 

competitors and to assure that the government evaluates all 

bids on an equal basis. In other words, a bidder cannot 

receive award by offering a less expensive method of 

performance than that required by the solicitation. 


Responsibility concerns how a bidder will accomplish 

conformance with the material provisions of the contract. 

Responsibility addresses the performance capability of a 

bidder, and normally involves an inquiry into the potential 

contractor's financial resources, experience, management, 

past performance, place of performance, and integrity. 


Id.at 226-27 (citations omitted). The claims court refused to 


issue the injunction order requested by Blount, explaining as 


follows: 

The "Performance of Workw clause was . . . designed to 
ensure that critical construction contracts are awarded to 

firms which possess the requisite experience, management, 

and supervisory capabilities to complete the contract in a 

timely and satisfactory manner. The clause represents the 

foregone conclusion that a contractor with the ability to 

perform a certain percentage of the contract with its own 

resources is likely to possess such qualities. In so doing, 

the "Performance of Work" clause examines the method by 

which a bidder will meet the obligations of the contract 

rather than the bidder's promise to perform the contract. 
. . . The court finds that the "Performance of Workw clause 
and question 3 of the Business Management Questionnaire 

examine the performance capability of bidders and were 

primarily included in the solicitation to ensure that the 

successful bidder on the prison facilities project was a 

responsible contractor. 


Although the 20 percent self-performance requirement 

was designed to test bidder responsibility, the court's 

analysis cannot end here. The court has previously stated 

that information intended to reflect on bidder 

responsibility can render a bid nonresponsive if the 

information indicates that the bidder does not intend to 

comply with the material requirements of the IFB. The 

"Performance of Work" clause was clearly a term or condition 

of the IFB. In requiring the contractor to self-perform 

20 percent of the work under the contract, the clause 

directly impacted bid price. The self-performance 

requirement limited the amount of work which could be 

subcontracted under the-contract. A contractor can 

generally achieve considerable savings by subcontracting 

work to firms with lower cost structures who are capable of 

performing the project with less expense. As such, a 

contractor may gain a sizeable bid pricing advantage by 




subcontracting more work than its competitors. Since 

compliance with the "Performance of Workw clause invariably 

affected bid price, the "Performance of Work" clause 

constitutes a material term of the IFB. Although the clause 

was designed to help ensure that award was made to a 

qualified bidder, the 20 percent self-performance 

requirement was nevertheless part of the IFB and, therefore, 

the contractor was expected to comply with this requirement 

like any other material provision of the contract. 


. . . . By promising to self-perform only 10 percent 
of the contract work in the face of the 20 percent 

requirement imposed by the "Performance of Workw clause, 

Blount took affirmative exception to a material provision of 

the IFB. Blount's response to question 3 of the business 

questionnaire therefore constituted a material deviation 

from the IFB which rendered its bid nonresponsive at bid 

opening. Blount could not, thereafter, correct its response 

to the questionnaire or attempt to explain why its bid was 

in fact responsive to the IFB. 


Id.at 227-29 (citations and footnotes omitted). 


In this case, the hearings officer determined that 


Inter Island's bid was nonresponsive because it did not list a 


properly licensed plumbing, reinforcing steel, and roofing 


subcontractor. The hearings officer also determined that 


Inter Island was not a responsible bidder because it did not have 


a contractually bound plumbing subcontractor available to perform 


the contract for the Project on bid opening date and therefore 


was incapable of performing the contract. 


The correctness of the foregoing determinations 


depends, therefore, on whether Inter Island was required by the 


IFB and applicable statutes or rules to use and list 


subcontractors in the three specialty classifications to perform 


work under the contract. 




The Subcontractor L i s t i ng  Requirement 

In 1993, the ~awai'i State Legislature met in special 


session to enact a comprehensive new Procurement Code, which was 


subsequently codified as HRS chapter 103D. 1993 Haw. Sp. Sess. 


L. Act 8, One of the statutory provisions included 


in the new Procurement Code was HRS § 103D-302(b), which 

originally read: 


An invitation for bids shall be issued, and shall include a 
purchase description and all contractual terms and 

conditions applicable to the procurement. If the invitation 

for bids is for construction, it shall s~ecifv that all bids 

Pclude the name of eath ~erson or firm to be enaaaed by the
. . 
bidder as a ioint contractor or subcontractor Ql the 
performance of the contract and the nature and scope of the 

work to be performed by each. Construction bids which do 

not comply with [this] requirement mav be accented if the 

stlief Drocurement officer or rules of +he nolicv office 

conclude that acceDtance is in the best interest of the 

aublic-


HRS § 103D-302 (b) (1993) (emphases added). HRS § 103D-302 (b) was 

subsequently amended by Act 186, 1994 Haw. Sess. L. Act 186, S 9 

at 422, to, among other changes, limit the discretion of the 


chief procurement officer to waive a bidder's failure to comply 


with the subcontractor listing requirement: 


An invitation for bids shall be issued[,] and shall include 
a purchase description and all contractual terms and 

conditions applicable to the procurement. If the invitation 

for bids is for construction, it shall specify that all bids 

include the name of each person or firm to be engaged by the 

bidder as a joint contractor or subcontractor in the 

performance of the contract and the nature and scope of the 

work to be performed by each. Construction bids [which] 


do not comply with this requirement may be accepted if 

the chief procurement officer or rules of the policy office 

conclude that acceptance is in the best interest of the 

public[.] and the value of the work to be Derformed bv the 

joint contractor or subcontractor is eaual to or less than 

one per cent of the total bid amount. 




1994 Haw. Sess. L. Act 186, S 9 at 422 (deleted statutory 


material bracketed; new statutory material underscored). 


According to the legislative history of Act 186, the amendment 


[elxempt [s] a construction bid from the requirement that all 

joint contractors and subcontractors be named and their work 

described in the bid, if the value of the work to be 

performed by each of the joint contractors or subcontractors 

is equal to or less than one per cent of the total bid 

amount, in addition t~ being deemed by the [procurement] 

policy office to be in the best interest of the public[.] 


Sen. Stand. Comrn. Rep. No. 2959, in 1994 Senate Journal, at 1177 


(emphasis added). Thus the intent of the legislature was to add 


a one percent or less threshold to qualify for a waiver of a 


violation of the subcontractor listing requirement.ul 


The Procurement Code was based in large part on the 


American Bar Association's Model Procurement Code for State and 


Local Government (the Model Code). Sen. Stand. Comm. Rep. 


No. S8-93, in 1993 Senate Journal (Sp.), at 39. Although the 


Model Code did not include a subcontractor listing requirement 


similar to HRS S 103D-302(b), such a requirement already existed 


2' In construing an exemption from a subcontractor listing statute, 

the Delaware Supreme Court explained the purpose of such a p~ovision as 

follows: 


(11x1 situations where certain specialty work is minimis 

as compared to the overall project a means should be 

established whereby it can be removed from the realm 

constituting a bid condition . . . so as to avoid a 
situation . . . where the State, and thus the taxpayer, are 
deprived of the benefit of an otherwise advantageous low bid 

because of a technical-defect or oversight in a bid proposal 

as to specialty work which forms only a fractional part of 

the entire contract. 


Georae & Lvnch, Inc. v. Division of Parks and Recreation, 465 A.2d 345, 349 
(Del. 1983). 




under the ~awai'i procurement laws in effect prior to the 


adoption of the Procurement Code. 


Specifically, HRS S 103-29 (1985), which was repealed 


when the Procurement Code went into effect, stated: 


B i d 6  to include certain information. In addition to 
meeting other requirements of bidders for public works 

construction contracts each such bid -11 include the name 

of each Derson or firm to be enaaaed bv the bidder as a 

joint contractor or subcontractor in the performance of the 

public works co~truction contract. The bid shall also 

indicate the nature and scope of the work to be performed by 

such joint contractor or subcontractors. All bids which do 


m with this reaubement shall be rejected. 
not co ~ l v  


(Emphases added.) HRS.S 103-29 was enacted simultaneously with 


the now-repealed HRS S 103-33 as part of 1963 Haw. Sess. L. 


Act 185 at 228. HRS S 103-33 (1985) provided as follows: 


Tarmination of contrrctby coatractiaq rgurcy. The 
contracting officer for any contract executed in accordance 

with this chapter may terminate the contract at any time 

when, in the opinion of the contracting officer, the 

contractor has made unjustifiable and substantive changes 

from the condition set forth in the contractor's original 

itemized bid; provided that the changes which are directly 

due to the failure, refusal, or inability of a subcontractor 

named in the contractor's original itemized bid in 

accordance with section 103-29 to enter into the subcontract 

or because of the subcontractor's insolvency, inability to 

furnish a reasonable performance bond, suspension or 

revocation of the subcontractor's license, or failure or 

inability to comply with other requirements of the law 

applicable to contractors, subcontractors, and public works 

projects shall not be deemed to be unjustifiable and 

substantive changes warranting termination of the contract 

by the contracting officer. Upon termination, the 

contracting officer shall limit payment to the contractor to 

that part of the contract satisfactorily completed at the 

time of termination. 


The purpose clause of Act 185 stated: 


The purpose of this Act is to require bidders on 

public works contracts to include in their bids the names of 

all other persons or f i m s  to be engaged on the project as 

joint contractors or subcontractors and to indicate the 

nature of the work such joint contractor or subcontractor 

will perform; and to provide for the termination of the 

contract by the contracting agency in cases where the 




contractor makes substantive changes from his [or her] 

original itemized bid. 


1963 Haw. Sess. L. Act 185, S 1 at 228. When the subcontractor 

listing and the termination provisions enacted by Act 185 are 


construed together, therefore, it is evident that the listing 


requirement was intended to protect subcontractors named by a 


contractor in its bid from being substituted after bid award, 


except where the named subcontractors were unable, for specific 


reasons set forth in HRS S 103-33, to perform their subcontract 


with the contractor. In the event unauthorized substitution of a 


subcontractor was made by a contractor, the contracting agency 


was required to terminate the contract. 


Under the Procurement Code in existence now, a 


termination requirement similar to the former HRS S 103-33 is 


provided in HRS S 103D-302(g) (Supp. 2000), which states, in 

relevant part: 


After bid o~enina no chanaes iq bid prices or other 

provisions of bids Drei 'udicial to the interest of the Dubli~ 
. .or to fair comDetition shall be ~ermittea. Except as 

otherwise provided by rule, all decisions to permit the 

correction or withdrawal of bids, to cancel awards or 

contracts based on bid mistakes, shall be supported by a 

written determination made by the chief procurement officer 

or head of a ~urchasing agency. 


The hearings officer determined, in Finding of Fact 


No. 7 of his Decision, that "[alt.. least a portion of the work 

. < 

described under Item No. 2 [o-5 the IFB Proposal form] required 

the services of a duly licensed plumber with a C-37 specialty 




classification license for completion." another section of 


the Decision, the hearings officer stated that there was no 


"dispute concerning the need for the performance of work by 


subcontractors with specialty classification licenses in plumbing 


(C-37), reinforcing steel (C-41) and roofing (C-42) for the 


completion of the Project nor that [Inter Island] did not hold 


the necessary specialty classification licenses to do that." 


In concluding that Inter Island's bid was nonresponsive 


and that Inter Island was not a responsible bidder, the hearings 


officer relied in part on a decision by another DCCA hearings 


. .
officer in the case of In re Hawauan Dredainq, PCH-99-6 (HOFO 


August 9, 1999). In that case, the issue presented was whether 


after bid opening, the contractor submitting the lowest bid could 


substitute a subcontractor listed in the bid, who was determined 


not to have the necessary experience required by the IFB, with a 


subcontractor who had the requisite experience. In answering the 


. . question in the negative, the hearings officer in the Hawallan 


Predainq case commented that the subcontractor listing 


requirement was primarily instituted to prevent bid shopping and 


bid peddling. 


The hearings officer in Hawaiian Dredainq noted that 


[blid shopping is the use of the low bid already received by 

the general contractor to pressure other 'subcontractors into 

submitting even lower bids. Bid peddling, conversely, is an 

attempt by a subcontractor to undercut known bids already 




submitted to the general contractor in order to procure the 

job. [ E l ]  

- Bid shopping has been similarly defined elsewhere. A comment 
within the UCLA Law Review explained that."[b]id shopping is the use by the 

general [contractor] of one subcontractor's low bid as a tool in negotiating 

lower bids from other subcontractors. Bid peddling, conversely, is the 

practice whereby subcontractors attempt to undercut known bid prices of other 

subcontractors in order to get a job." Comment, Bid Shopping and Peddling in 

the Subcontract Construction Industry, 18 UCLA L. Rev. 389, 394 (1970) 

(authored by Thomas P. Lambert). The Comment further explained the dangers of 

bid shopping and peddling: 


First, as bid shopping becomes common within a particular 

trade, the subcontractors will pad their initial bids in 

order to make further reductions during post-award 

negotiations. This artificial inflation of subcontractor's 

offers makes the bidding process less effective. Second, 

subcontractors who are forced into post-award negotiations 

with the general often must reduce their sub-bids in order 

to avoid losing the award. Thus, they will be faced with a 

Hobson's choice between doing the job at a loss or doing a 

less than adequate job. Third, bid shopping and peddling 

tend to increase the risk of loss of the time and money used 

in preparing a bid. This occurs because generals and 

subcontractors who engage in these practices use, without 

expense, the bid estimates prepared by others. Fourth, it 

is often impossible for a general to obtain bids far enough 

in advance to have sufficient time to properly prepare his 

[or her] own bid because of the practice, common among many 

subcontractors, of holding sub-bids until the last possible 

moment in order to avoid pre-award bid shopping by the 

general. Fifth, many subcontractors refuse to submit bids 

for jobs on which they expect bid shopping. As a result, 

competition is reduced, and, consequently, construction 

prices are increased. Sixth, any price reductions gained 

through the use of post-award bid shopping by the general 

will be of no benefit to the awarding authority, to whom 

these price reductions would normally accrue as a result of 

open competition before the award of the prime contract. 

Free competition in an open market is therefore perverted 

because of the use of post-award bid shopping. 


In the case of post-award shopping, . . . the 
detrimental effects are more pervasive. Here the 

negotiations take place in a market completely controlled by 

the general who has been awarded the prime contract; 

post-award bid shopping is therefore much less like free 

competition. Moreover, any reduction in the sub-bid will be 

to the detriment of both the subcontractor and the awarding 

authority. The price on the overall contract having already 

been set, the general's purpose here is simply to drive down 

his [or her] own cost, increasing his [or her] profit at the 

expense of the subcontractor. 


(continued...) 



I 

~ d .a t  11 ( f o o t n o t e  added) .  The h e a r i n g s  o f f i c e r  t h e n  quoted -
w i t h  app rova l  a p o r t i o n  of  t h e  Hawaiian Dredainq d e c i s i o n  and 

expanded t h e  p r i n c i p l e s  expressed  t h e r e i n  t o  t h e  f a c t s  i n  t h i s  

ca se :  

Thus, the listing requirement of HRS S 103D-302(b) was, in 
part, based upon the recognition that a low bidder who is 

allowed to replace a subcontractor after bid opening would 

generally have a greater leverage in its bargaining with 

other, potential subcontractors. By forcing the contractor 

to commit, when it submits its bid, to utilize a specified 

subcontractor, the Code seeks to guard against bid shopping 

and bid peddling. Thus, with one narrow exception, the 

failure to list a subcontractor in a bid for construction 

work renders a bid non-responsive under HRS S 103D-302(b). 
It therefore stands to reason that HRS S 103D-302(b) also 
precludes the substitution of a listed subcontractor after 

bid opening, at least in cases where the antibid shopping 

purpose of the listing requirement may be undermined. Any 

other conclusions would nullify the underlying intent of the 

listing requirement. 


. . In the Matter of Ha waiian D r e d u w o n  Com ~ a n ~ ,  

supra at 4. Citations and footnotes omitted. 


The principle expressed in that matter is equally 

applicable here although the specific facts may not be the 

same. The situation presented in this matter in fact 

presents a more egregious situation for [Inter Island] had 

not only failed to provide the name of a plumbing 

subcontractor needed to perform construction on the Project, 

but, did not have a contractually bound plumbing 

subcontractor whose name it could provide at the time it 

submitted its bid or at the time of bid opening. The fact 

that [Inter Island] had obtained and identified J's Plumbing 

as its plumbing subcontractor after bid opening did not 

rectify the non-responsive aspect of its bid relating to 

[Inter Island's] failure to have a contractually bound 

subcontractor at the time [Inter Island] submitted its bid. 

To allow such a procedure would be to allow bid shopping. 

According1 y, the [h] earings [ 01 f f icer concludes that 
[Inter Island's] failure to have a plumbing subcontractor 

bound and ready to perform on the contract at the time of 

bid submission, let alone at the time of bid opening, 

resulted in a non-responsive bid which should have been 

rejected. The attempt to allow [Inter Island] to rectify 

its failure by obtaining a plumbing subcontractor after bid 

opening, violated the provis'ions of the Procurement Code 

which were designed to treat all bidders fairly and 


a/( . . . con t inued )  
Id. at 395-97 (emphasis in original; footnotes omitted). 
-




equitably i n  t h e i r  deal ings with the  government procurement 
system and t o  increase public  confidence i n  the  i n t e g r i t y  o f  
the  government procurement system. 

(Emphasis in original; block quotation format and footnote 


omitted. 


2 .  

We agree with the hearings officer that the 


subcontractor listing requirement of HRS S 103D-302(b) is 

intended to guard against bid shopping by a contractor or bid 


peddling by subcontractors who were not listed in the 


contractor's bid. 


However, we conclude that the hearings officer was 


wrong in holding that Inter Island was required to list in its 


bid subcontractors with a "C-37" plumbing, "C-41" reinforcing 


steel, and "C-42" roofing specialty license. 


Construed literally, HRS S 103D-302(b) does not mandate 


that a public works construction contractor use specialty 


subcontractors in performing portions of the construction work. 


The only requirement is that a contractor list those 


subcontractors who are "to be enaaaed by the bidder as a joint 


contractor or subcontractor in the performance of the contract 


and the nature and scope of the work to be performed by each." 


HRS S 103~-302(b) (emphasis added). Similarly, HAR 


S 3-122-21 (a) ( B ) ,  which was expressly made part of the IFB by 

the "REVISED GENERAL PROVISIONS OF CONSTRUCTION CONTRACTSw 


section of the IFB, provides: 




For cons t ruc t ion  p r o j e c t s  t h e  bidder s h a l l  provide: 

(A)  The name of each person o r  f i rm t o  be enaaaed by t h e  
b idder  a s  a j o i n t  con t rac to r  o r  subcontrac tor  i n  t h e  
performance of t h e  con t rac t ;  and 

(B) The na tu re  and scope of t h e  work t o  be performed by 
each. 

(Emphasis added.)  Therefore,  i f  a c o n t r a c t o r  does no t  p l a n  t o  

use a  subcon t rac to r  i n  t h e  performance of t h e  c o n t r a c t ,  and t h e  

c o n t r a c t o r  i s  no t  r equ i red  by s t a t u t e ,  r u l e ,  o r  t h e  IFB t o  use  a 

j o i n t  c o n t r a c t o r  o r  subcont rac tor  t o  perform p o r t i o n s  of t h e  

c o n t r a c t , a l  t h e  c o n t r a c t o r  i s  not  r equ i red  t o  l i s t  any j o i n t  

subcon t rac to r .  

Of course,  once a  b idder  names a subcon t rac to r ,  t h a t  

subcon t rac to r  cannot be s u b s t i t u t e d ,  un less  s u b s t i t u t i o n  i s  

permi t ted  pursuant  t o  H R S  S 103D-302(g). Conversely, i f  a b idder  

does no t  name a subcont rac tor  f o r  s p e c i a l t y  work and t h e  b idder  

subsequent ly wishes t o  use a  subcont rac tor  t o  perform such work, 

t h e  b idder  w i l l  s i m i l a r l y  not  be allowed t o  do s o  u n l e s s  

au thor ized  t o  do s o  pursuant t o  H R S  S 103D-302(g). 

3 .  

The conclus ions  of t h e  hear ings  o f f i c e r  t h a t :  

(1) I n t e r  I s l a n d  was not a r e spons ib le  b idder  because it had no t  

a/ In  t h i s  case,  f o r  example, t h e  IFB i s sued  by BWS s p e c i f i c a l l y  
requi red  t h a t  " [ r l e s t o r a t i o n  of pavements s h a l l  be done by a c o n t r a c t o r  
holding a cu r ren t  C-3 - ASPHALT PAVING AND SURFACING CONTRACT08 s p e c i a l t y  
l i c e n s e  f o r  t h e  S t a t e  of Hawaii [~awai ' i . ] . "  (Emphasis i n  o r i g i n a l . )  
Addi t ional ly ,  t h e  IFB required  t h a t  " t a l l 1  cons t ruct ion  c o n t r a c t  b i d s  
involving any c h l o r i n a t i o n  work s h a l l  have a name l i s t e d  f o r  t h e  C-37d Water 
Chlor ina t ion  Subcontractor ."  Consequently, a l l  b idders  were r equ i red  t o  l i s t  
a j o i n t  c o n t r a c t o r  o r  subcontrac tor  with t h e  appropr ia te  C-3 and C-37d 
s p e c i a l t y  c o n t r a c t o r  l i c e n s e s  i n  order  t o  be responsive t o  t h e  IFB. 



"lined up" a plumbing subcontractor to do the plumbing work 


required under the contract; and (2) Inter Island's bid was 


nonresponsive because it did not list the required plumbing, 


reinforcing steel, and roofing joint contractors or 


subcontractors necessary for completion of the Project, were 


premised in large part on the hearings officer's determination 


that Inter Island was required to use the three types of 


specialty contractors on the job. 


Based on our review of HRS chapter 444, the statute 

governing contractors, and HAR Title 16, chapter 77, the rules 


promulgated by the Contractors License Board to implement H R S  

chapter 444, we conclude that the hearings officer's 


determination was wrong. 


It is undisputed in this ca'se that Inter Island held 


both an "A" general engineering contracting license and a "Bw 

general building contracting license. Under the classification 


scheme set forth in HRS chapter 444 and HAR Title 16-, chapter 77, 

holders of an "A" and "B" license have quite broad contracting 


authority. H R S  S 444-7 (b) and (c) (1993) states: 

(b)  A general  engineering con t rac to r  i s  a con t rac to r  
whose p r i n c i p a l  contrac t ing business i s  i n  connection with 
f ixed  works requ i r ing  specia l ized engineering knowledge and 
s k i l l ,  inc luding t h e  following d i v i s i o n s  o r  sub jec t s :  
i r r i g a t i o n ,  drainage, water power, water supply, f lood 
con t ro l ,  in land waterways, harbors, docks and wharves, 
shipyards and por t s ,  dams and hydroe lec t r i c  p r o j e c t s ,  
levees,  r i v e r  con t ro l  and reclamation works, r a i l r o a d s ,  
highways, streets and roads, tunnels ,  a i r p o r t s  and airways, 
sewers and sewage d i sposa l  p l a n t s  and systems, waste 
reduction p lan t s ,  br idges ,  overpasses, underpasses and o the r  
s i m i l a r  works, p i p e l i n e s  and other  systems f o r  t h e  



transmission of petroleum and other liquid or gaseous 

substances, parks, playgrounds and other recreational works, 

refineries, chemical plants and similar industrial plants 

requiring specialized engineering knowledge and skill, 

powerhouses, power plants and other utility plants and 

installations, mines and metallurgical plants, land 

levelling and earth-moving projects, excavating, grading, 

trenching, paving and surfacing work and cement and concrete 

works in connection with the above mentioned fixed works. 


(c) A general building contractor is a contractor 

whose principal contracting business is in connection with 

any structure built, being built, or to be built, for the 

support, shelter, and enclosure of persons, animals, 

chattels, or movable property of any kind, requiring in its 

construction the use of more than two unrelated building 

trades or crafts, or to do or superintend the whole or any 

part thereof. 


Pursuant to HAR 5 16-77-32, contractors who hold **Awor **B1* 

licenses automatically hold licenses in certain specialty 


classifications.~/ HAR 5 16-77-33 also contains the following 

limitation on the authority of '*Anand "B1*licensees: 


(a) A licensee classified as an "A" general 

engineering contractor or as a "B" general building 

contractor shall not act, assume to act, or advertise as a 

specialty contractor except in the specialty classifications 

which the licensee holds. 


(b) A general building contractor license does not 

entitle the holder to undertake a contract unless it 

requires more than two unrelated building trades or crafts 

or unless the general building contractor holds the 

specialty license to undertake the contract. Work performed 

which is incidental and supple mental[^'] to one contractor 

classification shall not be considered as unrelated trades 

or crafts. 


(Footnote added.) Furthermore, HAR 5 16-77-32 .provides that an 

**A1*general engineering contractor .*'may install duct lines, 

provided that installation of conductors is performed by a 


-22/ See footnote 4 for text of rule. 

>. 

HAR 5 16-77-34 defines "[ilncidental and supplemental" as "work in 
other trades directly related to and necessary for the completion of the 

project undertaken by a licensee pursuant to the scope of the licensee's 

license." 



contractor holding the C-13 classification." Thus, an "A" 


contractor is required to engage the services of a C-13 


subcontractor to perform specialty conductor-installation work. 


The foregoing statutory provisions and rules regarding 


the scope of an "A" and "B" license indicate that an "Aw 


contractor is authorized to generally undertake all contracts to 


construct fixed works requiring specialized engineering knowledge 


and skill in a wide range of subject areas, including water 


power, water supply, and pipelines. A "B" contractor is 


authorized to undertake contracts to construct structures 


requiring "the use of more than two unrelated building trades or 


crafts, or to do or superintend the whole or any part thereof." 


An "A" and "B" contractor is prohibited, however, from 


undertaking work solely in a specialty contracting area, unless 


the contractor holds a specialty license in that area. 


The Project in this case included work involving 


specialized engineering skill and knowledge in water power, water 


supply, pipelines, and other utility plants and installations, 


and the IFB specifically required that all bidders possess an "A" 


license. Additionally, work for the Project clearly involved 


more than two unrelated building trades or crafts.Ui Therefore, 


Inter Island, pursuant to its "Aw and "B" licenses, was 


-2 4 /  The IFB Special Provisions specifically required the services of a 
C-3 (asphalt paving and surfacing) and C-37d (water chlorination) 

subcontractor. Additionally, the bid specifications required work in a number 

of other trades, e.g., plumbing, electrical, and landscaping. 




a u t h o r i z e d  t o  under take  t h e  P r o j e c t  wi th  i t s  own s ta f fGI ;  

provided,  o f  course ,  t h a t  where c e r t a i n  work r e q u i r e d  performance 

by i n d i v i d u a l s  wi th  p a r t i c u l a r  l i c e n s e s ,  I n t e r  I s l a n d  u t i l i z e d  

employees who were a p p r o p r i a t e l y  l i c e n s e d  t o  perform such work. 

C .  The Waiver Provision 

I n  i ts  p rehea r ing  s ta tement  t o  t h e  h e a r i n g s  o f f i c e r ,  

BWS j u s t i f i e d  i ts  award of t h e  c o n t r a c t  t o  I n t e r  I s l a n d  by n o t i n g  

t h a t  l l [ t ] h e  b e s t  i n t e r e s t s  of  BWS would be  p r o t e c t e d  i f  

compet i t ion  f o r  p u b l i c  c o n t r a c t s  was encouraged and t h e  c o n t r a c t s  

were awarded t o  t h e  lowest  r e s p o n s i b l e  b id .  Therefore ,  BWS is  

o b l i g a t e d  t o  determine if t h e  apparent  low b i d  i s  e l i g i b l e  f o r  

t h e  except ion  provided by s t a t u t e . "  BWS s t a t e d  t h a t  upon 

3' We note that HRS 5 444-2(7) (Supp. 2000) provides an exemption 
from the contractor licensing requirements for 


[olwners or lessees of property who build or improve 

residential, farm, industrial, or commercial buildings or 

structures on property for their own use, or for use by 

their grandparents, parents, siblings, or children and who 

do not offer the buildings or structures for sale or lease; 

provided that this exemption shall not apply to electrical 

or plumbing work that must be performed only by persons or 

entities licensed under this chapter, or to the owner or 

lessee of the property if the owner or lessee is licensed 

under chapter 448E. 


Additionally, HRS S 444-9.11~) (Supp. 2000) provides that to 
qualify for the exemption under HRS 5 444-2(7), the owner of a building or 
structure who applies for a building permit must sign a disclosure statement. 

that states in part: 


It is your responsibility to make sure that subcontractors 

hired by you have licenses required by state law and by 

county licensing ordinances. Electrical or plumbing work 

must be performed by contractors licensed under 

chapters 448E and 444, [HRSI. Any person working on your 

building who is not licensed must be your employee which 

means that you must deduct F.I.C.A. and withholding taxes 

and provide workers' compensation for that employee, all as 

prescribed by law. 




consideration of Inter Island's bid, it concluded that "[slince 


the value of the work performed by each of the three 


subcontractors were each less than one percent of the total 


contract, and it is in the best interest of BWS to encourage 


competition, BWS exercised its discretion to accept 


[Inter Island's] bid." 


The hearings officer disagreed with BWS. He explained 


that the issue presented was 


whether the waiver of [Inter Island's] non-responsive bid 

which not only failed to provide the name of its 

subcontractors as required by the statutes, rules and IFB, 

but, also, failed to have, at the time of the bid submission 

and bid opening, a contractually bound subcontractor to 

perform the required plumbing work on the Project was in the 

best interest of [BWSI . 

Contrary to the findings of BWS, the hearings officer concluded 


that the contract award was not in the best interest of BWS.~/ 


After discussing the legislative intent behind the enactment of 


a/ HRS S 103D-709(a) (1993) provides: 

The several hearings officers appointed by the director of 

the department of commerce and consumer affairs pursuant to 

section 26-9(f) ghall have iurisdiction to review and 

determine de novo any request from any bidder, offeror, 

contractor or governmental body aggrieved by a determination 

of the chief procurement officer, head of a purchasing 

agency, or a designee of either officer under 

sections 103D-310, 103D-701, or 103D-702. 


(Emphasis added.) HRS S 103D-709(f) (Supp. 2000) provides that "[tlhe 

hearings officer shall decide whether the determinations of the chief 

procurement officer or the chief procurement officer's designee were in 

accordance with the Constitution, statutes, rules, aftd the terms and 

conditions of the solicitation or Fontract and shall order such relief as may 

be appropriate in accordance with this chapter." Given the limitations of HRS 

S 103D-709(f) on a hearings officer's decision-making authority, we are not 
certain whether a hearings officer, following a de novo evidentiary hearing, 

is allowed to second-guess a purchasing agency's discretionary decision and 

substitute his or her own judgment for that of the purchasing agency's. 




the Procurement Code, the hearings officer concluded that 


"acceptance of [Inter Island's] bid and award of the Project 


contract to [Inter Island1 was not in the best interest of [BWS] 


as it was contrary to the expressed purposes and principles of 


the Procurement Code and the implementing rules." Specifically, 


the hearings officer explained that 


[allthough acceptance of [Inter Island's] low bid would 

maximize the purchasing value of public funds, such award to 

[Inter Island], conversely: (1) fails to ensure the fair 

and equitable treatment of all persons dealing with 

procurement systems, ( 2 )  fails to promote the maintenance of 
a procurement system of quality and integrity, and (3) fails 

to increase the public confidence in the public procurement 

procedures being followed. 


Inter Island contends that the hearings officer 


"incorrectly found that it was unlawful under the Procurement 


Code'for BWS to determine that it was in its best interest to 


waive the subcontractor listing requirement and allow 


Inter Island to obtain a written commitment from a plumbing 


subcontractor after bid opening." Because we have concluded that 


the hearings officer incorrectly determined that Inter Island was 


required to list a plumbing subcontractor in its bid, we need not 


address this contention. 


D. The Appropriate Remedy 


In applying for judicial review, Inter Island requested 


that this court: (1) vacate or reverse the hearings officer's 


November 10, 1999 Decision and reinstate the award by BWS to 


Inter Island of the contract for the Project; and (2) terminate 




t h e  subsequent award by BWS t o  Okada of t h e  c o n t r a c t  f o r  t h e  

P r o j e c t  . 
Although w e  conclude t h a t  t h e  hea r ings  o f f i c e r  

e r roneous ly  determined t h a t  I n t e r  I s l a n d  was r e q u i r e d  t o  use  

l i c e n s e d  "C-37," "C-41 ,"  and "C-42" s p e c i a l t y  c o n t r a c t o r s  t o  

perform p o r t i o n s  of  t h e  work f o r  t h e  P r o j e c t ,  and a l s o  t h a t  t h e  

hea r ings  o f f i c e r  e r r e d  i n  concluding t h a t  I n t e r  I s l a n d  was 

r e q u i r e d  t o  l i s t  such subcon t rac to r s  i n  i t s  b id ,  w e  d e c l i n e  t o  

award I n t e r  I s l a n d  t h e  rel ief  it reques t s ;  

The supreme c o u r t  has expla ined  i n  I n  re CARL C o r ~ .  

t h a t  ou r  a u t h o r i t y  t o  o r d e r  remedial  rel ief  i n  procurement 

p r o t e s t  c a s e s  i s  l i m i t e d :  

Unlike the American Bar Association's Model 

Procurement Code for State and Local Governments (ABA Model 
Code), after which it was modeled, see Stand. Comm. Rep. 

No. S8-93, in 1993 Senate Journal at 39, or, apparently, any 

other jurisdiction's procurement code, the State Procurement 

Code provides that 


[tlhe procedures and remedies provided for in this 

part, and the rules adopted by the policy office, 

shall be the exclusive means available for persons 

aggrieved in connection with the solicitation or award 

of a contract, . . . to resolve their claims or 
differences. The contested case proceedings set out 

in chapter 91[2'1 shall not apply to protested 

solicitations and awards[.] 


HRS S 103D-704 [ (1993) ] . 
The "remedies" available to a person aggrieved in 


connection with the solicitation or award of a contract are 

described in HRS SS 103D-705 to 103D-707. HRS S 103D-705 

provides that "[tlhe provisions of section 103D-706 and 

section 103D-707 apply where it is determined 

administratively under sections 103D-701,'. . . and 
103D-709, or upon judiaial review or action under section[] 


-"' HRS chapter 91 is commonly referred to as the "Hawaii 

Administrative Procedure Act." 




103D-710 . . ., t h a t  a s o l i c i t a t i o n  o r  award of a c o n t r a c t  
i s  i n  v i o l a t i o n  of t h e  law." Sect ions  103D-706 and 103D-707 
provide : 

[ S  103D-7061 Ramedies prior to m a w a r d .  I f  
p r i o r  t o  award it is determined t h a t  a s o l i c i t a t i o n  o r  
proposed award of a [ con t rac t ]  is  i n  v i o l a t i o n  of law, 
then t h e  s o l i c i t a t i o n  o r  proposed award s h a l l  be: 

(1) Cancelled; o r  

( 2 )  Revised t o  comply with t h e  law. 



[S 103D-7071 Remedies aftar m award. [GI] If 

3' 5 3-126-38 similarly provides for "remedies after an award." 
It provides, in pertinent part: 


(a) When there is no fraud or bad faith by a 

contractor: 


(1) Upon finding after award that a state or county 

employee has made an unauthorized award of a 

contract or that a solicitation or contract 

award is otherwise in violation of law where 

there is no finding of fraud or bad faith, the 

chief procurement officer or the head of a 

purchasing agency may ratify or affirm the 

contract or terminate it in accordance with this 

section after consultation with the respective 

attorney general or corporation counsel, as 

applicable. 


(2) If the violation can be waived without prejudice 

to the State or other bidders or offerors, the 

preferred action is to ratify and affirm the 

contract. 


(3) If the violation cannot be waived without 

prejudice to the State or other bidders or 

offerors, if performance has not begun, and if 

there is time for resoliciting bids or offers, 

the contract shall be terminated. If there is 

no time for resoliciting bids or offers, the 

contract may be amended appropriately, ratified, 

and affirmed. 


(4) If the violation cannot be waived without 

prejudice to the State or other bidders or 

offerors and if performance has begun, the chief 

procurement officer or the head of the 

purchasing agency shall determine in writing 

whether it is in the best interest of the State 

to terminate or to amend, ratify, and affirm the 

contract. Termination is the preferred remedy. 


The following factors are among those pertinent 

in determining the State's best interest: 


(A) The cost to the State in terminating and 
resoliciting; 


(B) The possibility of returning goods 

delivered under the contract and thus 

decreasing the costs of termination; 


(C) The progress made toward performing the 

whole contract; and 




28' ( . . . continued) 
(D) The possibility of obtaining a more 


advantageous contract by resoliciting. 


Contracts based on awards or solicitations that 

were in violation of law shall be terminated at 

no cost to the State, if possible, unless the 

detednation required under paragraphs ( 2 )  
through ( 4 )  is made. If the contract is 
terminated, the State shall, where possible and 

by agreement with the supplier, return the goods 

delivered for a refund at no cost to the State 

or at a minimum restocking charge. If a 

termination claim is made, settlement shall be 

made in accordance with the contract. If there 

are no applicable termination provisions in the 

contract, settlement shall be made on the 'basis 

of actual costs directly or indirectly allocable 

to the contract through the time of termination. 

Such costs shall be established in accordance 

with generally accepted accounting principles. 

Profit shall be proportionate only to the 

performance completed up to the time of 

termination and shall be based on projected gain 

or loss on the contract as though performance 

was completed. Anticipated profits are not 

allowed. 


(b) When there is fraud or bad faith by the 

contractor: 


Upon finding after award that a solicitation or 

award is in violation of law and the recipient 

of the contract acted fraudulently or in bad 

faith, the chief procurement officer or the head 

of a purchasing agency may, after consulting 

with the respective attorney general or 

corporation counsel, declare the contract void 

or ratify and affirm it in accordance with this 

section. 


The contract shall be declared void unless 

ratification and affirmation is found to be in 

the State's best interest under paragraph (3). 


The contract shall not be modified, ratified, 

and affirmed unless it is determined in writing 

that there is a continuing need for the goods, 

services, or construction under the contract 

and: . , 

(A) There is no time to re-award the contract; 

or 


(B) The contract is being performed for less 

(continued...) 



a f t e r  an award it is determined t h a t  a s o l i c i t a t i o n  o r  
award of a con t rac t  i s  i n  v i o l a t i o n  of law, then:  

(1) I f  t h e  person awarded t h e  con t rac t  has not  ac ted  
f raudu len t ly  o r  i n  bad f a i t h :  

(A) The con t rac t  may be r a t i f i e d  and aff irmed,  
provided it is determined t h a t  doing s o  i s  
i n  t h e  bes t  i n t e r e s t s  of t h e  S t a t e ;  o r  

(B) The contrac t  may be terminated and t h e  
person awarded t h e  con t rac t  s h a l l  be 
compensated f o r  t h e  a c t u a l  expenses 
reasonably incurred  under t h e  con t rac t ,  
p l u s  a  reasonable p r o f i t  p r i o r  t o  t h e  
termination; 

( 2 )  If t h e  person awarded t h e  con t rac t  has ac ted  
f raudu len t ly  o r  i n  bad f a i t h :  

(A) The con t rac t  may be declared  n u l l  and 
void; o r  

(B) The con t rac t  may be r a t i f i e d  and aff irmed 
i f  t h e  a c t i o n  is i n  t h e  b e s t  i n t e r e s t s  of 

( .. . continued) 
than it could be otherwise performed. 

( 4 )  In  a l l  cases  where a con t rac t  is  voided, t h e  
S t a t e  s h a l l  endeavor t o  r e t u r n  those  goods 
de l ive red  under t h e  con t rac t  t h a t  have not  been 
used o r  d i s t r i b u t e d .  No f u r t h e r  payments s h a l l  
be made under t h e  con t rac t  and t h e  S t a t e  i s  
e n t i t l e d  t o  recover t h e  g r e a t e r  of :  

(A)  The d i f fe rence  between payments made under 
t h e  con t rac t  and t h e  c o n t r a c t o r ' s  a c t u a l  
c o s t s  up u n t i l  t h e  con t rac t  was voided; o r  

(B) The d i f fe rence  between payments under t h e  
con t rac t  and t h e  value t o  t h e  S t a t e  of t h e  
goods, services ,  o r  cons t ruct ion  t h e  S t a t e  
obtained under t h e  con t rac t .  

(C)  The S t a t e  may i n  add i t ion  claim damages 
under any appl icable  l e g a l  theory.  

(5 )  The S t a t e  s h a l l  be e n t i t l e d  t o  any damages it 
can prove under any theory  including,  but  not 
l i m i t e d  t o ,  con t rac t  and t o r t ' r e g a r d l e s s  of i ts  
r a t i f i c a t i o n  and a f f i rma t ion  of t h e  c o n t r a c t .  

(6 )  I f  a s t a t e  o r  county employee knowingly and 
w i l l f u l l y  l e t s  a  con t rac t  cont rary  t o  law, t h a t  
employee may be personal ly  l i a b l e  f o r  h i s  o r  he r  
ac t ions .  



the State, without prejudice to the 

State's rights to such damages as may be 

appropriate. 


In re CARL Cor~. , 85 ~awai'i at 448-49, 946 P.2d at 18-19 

(footnotes added; footnote omitted). The supreme court also 


noted that in determining whether ratification of an awarded 


contract is in the best interest of the State, the following 


factors, enumerated in HAR 5 3-126-38(a)(4), should be 

considered: 


(A) The costs to the State in terminating and 
resoliciting; 


(B) The possibility of returning goods delivered under the 

contract and thus decreasing the costs of termination; 


(C) The progress made toward performing the whole 

contract; and 


(D) The possibility of obtaining a more advantageous 

contract by resoliciting. 


Id. at 449, 946 P.2d at 19. The supreme court explained: 
-
Thus, the award of the contract before it has been 


determined whether the solicitation or proposed award is in 

violation of law effectively limits the relief available to 

the person aggrieved by the solicitation or award. Where 

the contract has not yet been awarded, it is still possible 

to cancel the solicitation and proposed award, or to correct 

the violation. Once the contract has been awarded. whether-- 

pr not it is in violation of law. and notwithstandina the 

preiudice to the aaarieved Derson or t he Dublic. the 
. .contract mav still be ratified. ~rovided it is "in the best 

rnterests of the State." Moreover. the further ~erfonn 
ance 
. .on the contract has Droceeded. the more 1 ikelv it 1s. aiven 

the a~~licable . .factors. that ratification of the contract is 

"in the best interests of the State." effectively 

eliminatina anv remedv. either to the D~blic or the 

protestor.. from an illeaallv entered contract. 


Id. at 449, 946 P.2d at 19 (emphasis added) .a/
-

a/ The ~awai'i Supreme Coutt explained that in some instances the 

award of attorney's fees to the prevailing protestor is justified: 


The [Procurement] Code itself . . . contains an 
(continued...) 



In the instant case, the parties represented to this 


29/- ( . . . continued) 
inherent incentive for an agency to award the contract 

immediately upon receipt of a protest: it can avoid the 

delay and expense that would be incurred in the cancellation 

and resolicitation should the protestor prevail. In 

addition, there is a built-in disincentive for an aggrieved 

participant to pursue a protest past the agency stage once 

the contract has been awarded: regardless of whether it is 

successful in proving a violation of the code, and no matter 

how egregious the violation, the only potential relief 

available to the protestor is recovery of its bid 

preparation costs. Requiring such a protestor to bear its 

own attorney's fees strengthens the financial disincentive 

to pursue a protest once the contract has been awarded, and 

essentially nullifies the most effective enforcement 

mechanism in the Code. 


In the long term, this can only decrease competition 

among vendors. Moreover, if the procedural provisions of 

the Code are unenforceable except at the discretion of the 

prosecutor, the Code cannot "[ilncrease public confidence in 

the integrity of the systemw or, as it demonstrably failed 

to do in the instant case, "[plrovide for fair and equitable 

treatment of all persons dealing with the government 

procurement system." Although the Code does not expressly 

authorize the award of attorney's fees under the 

circumstances of the instant case, interpreting HRS S 103D-
704 to preclude such an award renders the Code incapable of 

furthering the purposes and policies that required its 

enactment. 


We do not believe that the legislature intended this 

result. The remedy provisions of the procurement code were 

intended to encourage the settlement of disputes "through 

administrative processes to save time and expense for both 

parties while preserving all rights and maintaining 

fairness." Sen. Stand. Corn. Rep. No. S8-93, in 1993 Senate 

Journal, at 39 (emphasis added). Fairness is not 

maintained, however, by shifting the economic burden of 

enforcing the Code to a protestor, who, because of bad-faith 

actions of the contracting official, has been deprived of 

any means of being made whole following fruitless 

participation in an unlawfully conducted procurement 

process. 


In re CARL Cor~. v. State DeD't of Educ., 85 ~awai'i 431, 460, 946 P.2d 1, 30 

(1997) (CARL I). However, we find the supreme court's ruling inapposite to 

the instant case, where the contracting official did not act in bad faith. 

Instead, BWS properly awarded the Project contract to Inter Island, only to 

have the award reversed by the hearings officer. We conclude that in such an 

instance, it is unfair to penalize BWS and award attorney's fees to 

Inter Island. The supreme court sub$equently classified the attorney's fees 

awarded in Carl I as an "exceptional rule." In re CARL Cor~. v. State DeD't 

of Educ., 93 ~awai'i 155, 170, 997 P.2d 567, 582 (2000) (CARL XI). We decline 

to award such an "exceptionaiw remedy in the instant case. 




court during oral argument that the contract for the Project has 


been awarded to Okada, which commenced performance under the 


contract several months ago. To order cancellation of BWS'S 


contract with Okada and order BWS to award a new contract to 


Inter Island to complete the remaining work for the Project would 


not, in our view, be in the best interests of BWS and the public. 


~ o t 
only would the Project be delayed while '0kada closed and 


Inter Island mobilized operations at the Project site, but the 


Project would be completed on a piecemeal basis, leading to 


accountability questions in the event problems ensued after the 


Project was completed. Moreover, Inter Island has already been 


awarded compensation "for actual expenses, -if any, that were 


reasonably incurred under the contract and reasonable profit 


based upon any performance on the contract up to the time of 


termination." 

CONCLUSION 


In light of the foregoing discussion, we vacate the 


hearings officer's November 10, 1999 Decision. However, we deny 




Inter Island's request that we reinstate BWS's contract award to 


Inter Island and terminate BWSts contract award to Okada. 


Darryl H. W. Johnston, 

David F. E. Banks, and 

Marc E. Rousseau (Cades 

Schutte Fleming & Wright) for 
intervenor-respondent-appellant . ~ 4 -@& 

James E. T. Koshiba and 

Neal K. Aoki (Koshiba 

Agena & Kubota) for 
petitioner-appellee. 
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HEARINGS OFFICER'S FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND DECISION 

I. INTRODUCTION 

By letter dated and filed on September 10, 1997 ~ i t h  the Office of 

Administrative Hearings, Department of Commerce and Consumer Affairs, State of Hawaii 

Neal K. Aoki, Esq.. on behalf of Okada Trucking Co., Ltd. ("Petitioner"). requested a review 

of the denial of the protest filed by Petitioner with the Board of Water Supply, City and 
.-

County of Honolulu, State of Hawaii ("Respondent") which protested the award of the 

contract for the construction of the Kaluanui Booster Station, Phase 11, Kaluanui, Oahu, Job 

Number 99-13 1 ("Project") to Inter Island Environmental Services, Inc. The request was 



filed pursuant to the provisions of the Hawaii Revised Statutcs Chapter 103D and 

Section 1031)-712 themmdcr. The mrrtter was set for a phearing conference on Septanber 

22,1999 and a hearing on Septcmbcr 29,1999, and noticc thereof was duly served upon the 

parties. By stipulation of the parties, approved by the Hearings OfEccr, Inter Island 

Environmental Services, Inc. (“Intervenor") was permitted to intervene as a respondent and 

participate in the promedings on this matter. 

On September 22,1999, Respondent and Intervenor filed their respective pre-

hearing briefs and the pre-hearing conference was held as scheduled with Mr. Aoki 

representing Petitioner, Mark K. Morita, Esq. representing Respondent and David F.E. 

Banks, Esq. and Marc E. Rousseau, Esq. representing Intervenor. Matters of procedure and 

the issues to be addressed at the hearing were discussed. The parties agreed to the filing of a 

single set of exhibits to avoid duplication. Petitioner who had not filed a prehearing 

statement earlier fled its prehearing statement on September 24, 1999. 

The matter came on for hearing on September 29, 1999 with Petitioner 

represented by Mr. Aoki, Respondent represented by Mr. Morita and Intervenor represented 

by Mr. Banks and Mr. Rousseau. 

Intervenor orally moved to dismiss Petitioner's request for review at the 

conclusion of Petitioner's presentation. Upon a review of the evidence presented by 

Petitioner and consideration of the arguments by the parties Intervenor's motion was denied. 

At the conclusion of the presentations by the parties, the Hearings Officer 

requested that the parties submit proposed findings of fact and conclusions of law pursuant to 

the provisions of Hawaii Administrative Rules ("HAR") 8 3-126-72, and to submit written 

closing arguments. These were to be filed by the parties by October 14,1999. 

On October 13, 1999, Petitioner filed a Motion to Reopen Hearing To Take 

Further Evidence and a hearing thereon was set for October 20, 1999. A memorandum on 

the motion was filed by Respondent on October 18, 1999 and a memorandum in opposition 

to the motion. was filed by Intervenor on October 19, 1999. 

On October 19, 1999, Petitioner filed a supplemental declaration in support of 

its motion. Intervenor on the same day filed a motion to strike such supplemental 

declaration. 



On October 20, 1999, the hearing on Petitioner's motion to reopen hearing 

was held with Petitionex rcpreserded by Mr. Aoki, Respondent represented by Mr. Morita and 

lntervenor represented by Mr. Roussegu The Hearings O£ficerupon review of the respective 

memorandum filed by the parties and consideration of the arguments of the parties denied 

Petitioner's motion to reopen tbe hearing to take additional evidence. The parties were 

thereupon ordered to file both their written final arguments and their proposed findings of 

fact and conclusions of law by October 22, 1999. These were timely filed by all the parties. 

The undersigned Hearings Officer, having considered the evidence and 

arguments presented by the respective parties during the course of the hearing, together with 

the entire record of these prmmxbgs, hereby renders the following findings of fact, 

conclusions of law and decision The proposed findings of fact and conclusions of law 

submitted by the parties were adopted to the extent that they were consistent with the 

established factual evidence and applicable legal authority, and were rejected or modified to 

the extent that they were inconsistent with established factual evidence and applicable legal 

authority or were otherwise irrelevant. 

11. FINDINGSOF FACT 

1. On or about May 6, 1999, Respondent issued an Invitation for Bids 

("IFBY') seeking sealed bids for the construction and installation of the Kaluanui Booster 

Station, Phase 11, Kaluanui, Oahu, Job Number 99-13 1. 

2. The IFB called for the installation of approximately three pumping 

units and appurtemances, a pump/control building and appurtenances, including ail 

mechanical and electrical work; site work, approximately 700 linear feet of lbinch Class 52 

water main and appurtenances; an access road; and, other related incidental work. 

3. The IFB in that portion denoted 'WOTICE TO CONTRACTORS, 

ADVERTISEMENT FOR BIDS" stated the following requirement: 

To be eligible to bid, the prospective bidder must give 
separate written notice of hidher intention to bid together 
with certifications that he/she is licensed to undertake this 
project pursuant to Chapter 444, HRS, relating to the 
licensing of contractors, to the Director of Budget and 
Fiscal Services, City and County of Honolulu. 



4. The IFB in Saction SP-I JNSTRUCTIONS TO BIDDERS stated in 

paragraph 5. RESPONSIBILITY AND OUALIFICATION OF BIDDERS: 

Prospective bidders or offerors must be capable of 
performing the work for which the bids are being called. 
The procurement officer shall determine whether the 
prospective bidder has the ability to perform the work 
intended. 

5. Formatted bid proposal forms which the bidders used to submit their 

bids were provided by Respondent. The following provision was included in the forms: 

LIST OF JOINT CONTRACTOR AND SUBCONTRACTOR 
Section 3-122-21, HAR, provides that each bid for public 
works construction contracts shall include the name of each 
person or firm to be engaged by the bidder as a joint 
contractor or subcontractor in the performance of the 
public works construction contract. The bid shall indicate 
the value and scope of work to be performed by such joint 
contractors or subcontractors. All bids which do not 
comply with this requirement may be rejected. However, 
where the value of the work to be performed by the joint 
contractor or subcontractor is equal to or less than one 
percent of the total bid amount, the listing of the joint 
contractor or subcontractor may be waived if it is in the 
best interest of the BWS of Water Supply]. (See 
SECTION SP-1, INSTRUCTIONS TO BIDDERS) 

In the section of the forms designated "The undersigned also agrees as follows:" 
were listed provisions which included the following: 

9. That the Contractor is licensed to undertake this 
project pursuant to Chapter 444, HRS, relating to licensing 
of Contractors. 

6. Intervenor used the formatted form provided by Respondent and 

submitted its lump sum for bid Item No. 2 of the bid items which stated: 

Provide and install booster pumping units within booster 
station, inclusive of pumps, motors, piping, fittings, valves, 
flow tube, transmitters, recorders, switches, gages, 
emergency pumping piping and connection ,interior piping 
(as listed in Drawing C-4), and appurtenances, in place 
complete, all in accordance with the plans and 
specifications, ready for use. 



7. At least a portion of the work described under Item No. 2 required the 

services of a duly licensed plumber with a C-37 specialty clasifktion license for 

completion. 

8. On June 10,1999, the desiguated bid submission and bid opening date 

for the Project, Respondent opened the sealed bids, tabulated them and determined that the 

lowest bid was submitted by Intervenor in the sum of S1,349.160.00. One percent of that 

amount is $13,491.60. 

9. Petitioner was the second lowest bidder with its bid of $1,375.000.00. 

The difference between the two bids is $25,840.0. 

10. Intervenor is licensed as an "A" general engineering contractor. The 

bid submitted by Intervenor did not list any joint contractor or subcontractor who possessed a 

C-37 specialty classification license for plumbing, a C-41 specialty classification license for 

reinforcing steel, or a C-42 specialty classification license for roofing. 

11. Petitioner knew or should have known, after the bid opening on June 

10, 1999, that Intervenor had not listed any joint contractor or subcontractor possessing a 

specialty license for plumbing, reinforcing steel andlor roofing. 

12. The normal practice and procedure followed by Respondent was to 

award competitive bid contracts within one or two weeks after the bid opening day. 

13. On June 10, 1999, following the bid opening or shortly thereafter, 

The Pacific Resources Partnership ("PRP")' through Bill Naone ('Waone"), who was 

employed thereat as a compliance analyst, contacted Gayson Ching ("Chmg"), Respondent's 

employee, to inquire into the status of the contract award and to communicate PRP's concern 

regardmg the failure of Intervenor to list all the specialty subcontractors that were necessary 

to perform the Project construction. 

14. About two days after the June 10. 1999 bid opening date, Naone talked 

to Gavin Hubbard ("Hubbard"), employed by Petitioner as its estimator. and discussed 

Intervenor's failure to list subcontractors with plumbing and other specialty licenses whose 

work was required to complete the Project. 

' PRP is an unregisted partnership doing business in Hawaii. Part of PRP's activities include assisting its 
signatory contractors in their effort. to bid on a "level playing field" for public works coatracts and to ensure 
compliance with applicable law. 



15. Petitioner was at that time and continues to be a member of PRP. 

16. Petitioner, through Hubbad, also contacted Respondent's employee 

Ching to inquire into Intervenor's Mure to list subcontractors with the specialty licenses 

necessary to completethe Project. 

17. On or about June 18, 1999, Ching contacted Intervenor's president 

Peter B. Richards ("Richards") to inquire into Intervenor's failure to list in their bid any 

subcontracfor licensed to do work in tbe plumbing, reiaforcing steel and roofing specialties. 

18. Sometime between June 10 and June 22, 1999, Name of PRP was 

informed by Mike Fuke, Respondent's Engimxhg Division Chief, that Respondent intended 

to award the Project contract to Intervenor. 

19. Petitioner was not informed by Name of his conversation with Mr. 

Fuke concerning Respondent's intention to award the Project contract to Intervenor. 

20. Hubbard for Petitioner, was reluctant to pursue any protest against 

Respondent because he believed that such action might interfere with the good relationship 

Petitioner had with Respondent, and because he wanted to give Petitioner an opportunity to 

"figure out" what it would do. Hubbard expected Ching to notify him before any award was 

made. 

21. A letter dated June 2 1, 1999 sent to Respondent on behalf of PRP by 

its attorney Neal K. Aoki, Esq., of Koshiba, Agena & Kubota, stated: 

We submit that any bid proposal which does not include all 
of the specialty licenses (to be held by either the bidder 
and/or its joint contractor/subcontractor) required to 
complete the work described in the bid documents should 
be deemed non-responsive and, therefore, disqualified or 
rejected. For example, the bid proposal of Inter-Island 
Environmental Services, Inc. ("Inter-Island") for the 
Kaluanui Booster Station project, indicates that neither 
Inter-Island nor any of its joint contractors or 
subcontractors hold the "C-37" (Plumbing), "C-4 1" 
(Reinforcing Steel) and "C-42" (Roofing) contractor's 
licenses. all of which are required for significant portions of 

. ,the contract work. 

Based on the foregoing, we hereby request that all bid 
proposals wbich do not include all of the specialty licenses 



required to complete the work described in the bid 
docwnents be disqualified and rejected. 

22. On or about June 18, 1999, Respondent requested Intervenor to 

provide it with the bids submitted by its subcontractors with specialty classification licenses 

for C-37 (plumbing), C-41 (reinforcing steel), and C-42 (roofing). 

23. 1-By which was dated June 2 1, 1999 but date stamped as received 

by Respondent's engimcring division on July 1, 1999, Intervenor responded to Respondent's 

inquiry of June 18, 1999 concerning the listing of its subcontractors for the Project. 

Intervenor enclosed copies of the quotations submitted by subcontractors in the three 

specialty classifications unda review, plumbing (C-37), reinforcing steel (C-41) a d roofing 

(C-42). Intervenor stated: 

Quite simply, we did not list subcontractors for the 
plumbing and installation of pumps because their quotes 
were considerably below 1% or $13,500 of our quotation. 
Under the "HAWAII ADMINISTRATIVE RULES, TITLE 
3" we are not required to list subcontractors under 1 %. 

24. In its letter dated June 21, 1999 to Respondent, Intervenor further 

stated: 

Should the Board of Water Supply require us to use 
plumbers for the pipe fitting associated with the pumps 
which is normally performed under our "A" license, our 
subcontract to a plumbing contractor would still be less 
than 1%. Inter-Island Environmental Services, Inc. would 
supply the material and the assistance of our pipefitters L a  
plumbina contractor such as J's Plumbing who we 
p o d y  use for our ~lumbinnreuuirements. Their 
auotation had been attached for your review. (Emphasis 
added) 

25. The quotations submitted by Intervenor were fiom: (1) J's Plumbing 

for plumbing (C-37), dated June 22, 1999, in the sum of $8,300.00; (2) Associated Steel 

Workers, Ltd. For reinforcing steel (C-41), dated June 9, 1999, in the sum of $8,675.00; and 

(3) ALCAL Hawaii for roofing (C-42), dated June 10, 1999, in the sum of $12,560.00. The 

quotations fiom J's Plumbing and Associated Steel Workers, Ltd. were to finish only the 

licensed labor with Intervenor to furnish the necessary materials and supplies to accomplish 



the job, and, in the case of J's Plumbing, Intervenor was to also fUrnish pipefittcrs to assist 

J's Plumbing's l i d  plumber to do the plumbmg work. 

26. On June 10, 1999, when Intcrvemr submitted its bid for the Project, it 

did not have a commitment firom any subcontractor with a plumbing specialty classification 

(C-37) license to perform the necessary plumbing work and was, therefore, incapable of 

completing the Project for which it had submitted a bid. This inability continued until June 

22, 1999 on which date it received J's Plumbing's proposal and commitment. 

27. By letter dated July 28, 1999, Respondent informed PRP that the 

latter's request that Respondent reject bids that had failed to name all the specialty 

classification subcontractors needed to complete the Project, which Respondent had reviewed 

as a protest, was dismissed. Respondent informed PRP that the dismissal was based upon: 

(1) PRP's lack of standing to submit a protest; (2) tbe untimely submission of theprotest; and 

(3) Respondent's authority to waive the non-responsive aspect of the bid based upon the 

provisions of HRS 4 103D302(b). 

28. Intervenor prepared a listing which broke out the categories in bid item 

No. 2 which related to tbe installation of the booster pumping unit that required the use of a 

licensed plumber. Under the category Fabrication, Intervenor included $8,300.00 for J's 

Plumbing's services, and $4,136.00 for the cost of its pipefitters' labor for a total amount of 

$1 2,436.00 which was less than one percent of Intervenor's total bid amount. 

29. The general practice of the general contractors in the Honolulu 

construction community is to request prospective subcontractors to submit proposals that 

include all necessary labor and materials to deliver a completed item. 

30. Respondent in its evaluation of the bids submitted did not inquire into 

whether a bidder had all necessary licensed joint contractors andlor subcontractors 

committed to proceed with and complete the project, but instead relied upon the bidder's 

proposals as representing that the bidder had secured all the necessary licensed joint 

contractors and/or subcontractors to begin and to complete a project. 

3 1. By letter dated July 28, 1999, Respondent notified Intervenor that the 

Project contract had been awarded to Intervenor in the sum of $1,349,160.00, and instructed 

Intervenor to complete the contract document which Respondent had enclosed. 



32. By lcttcr dated August 4, 1999, hand delivered to Respondent the same 

day, Neal K. Aoki, Esq. of Koshiba Agam & Kubota on behalfof Petitioner filed a protest of 

Respondent's award of the Project contract to Intervenor. The basis of its protest was that 

the Intervenor was not qualified and capable of completing the Project contract because 

Intervenor had not listed any subcontractors with specialty classification licenses in the 

plumbing, reinforcing steel and roofing specialties where work was necessary for the Projects 

completion. This basis of Petitioner's protest was essentially the same as the premise of 

PRP's letter of June 21, 1999, which Respondent had considered as a "protestn of its 

coosideration of Intervenor's bid for acceptance. 

33. By letter dated August 30, 1999, Respondent denied Petitioner's 

protest of the award of the Project contract to Intervenor stating: (1) that the protest was 

untimely as Petitioner, on June 10, 1999 when the bids were opened, knew or should have 

known of the facts which led to its filing of its protest; and, (2) that Respondent had the 

discretionary authority to waive Intervenor's failure to provide the names of all 

subcontractors when the unidentified subcontractor's work was less than one percent of the 

total bid amount. 

34. Petitioner filed a timely request for review of Respondent's denial of 

its protest. 

35. There is no statutory, regulatory or other standard that prohibits a 

general contractor fiom entering into a contract with a specialty classification subcontractor 

for the subcontractor to provide only the labor necessary to perform the job as opposed to 

providing all labor and materials. 

Ill. CONCLUSIONS OF LAW 

If any of the following conclusions of law shall be deemed findings of fact, 

the Hearings Officer intends that every such conclusion of law shall be construed as a finding 

of fact. 

A. Jurisdiction 

The provisions of HRS tj 103D-709(a) extend jurisdiction to the Hearings 

Officer to review de novo the determinations of the chief procurement officer, head of a 

purchasing agency, or a designee of either officer made pursuant to HRS $8 103D-3 10, 



103D-701 or 103D-702. The Hearings CXEcer, in doing so, has the authority to act on a 

protested solicitation or award in the same manner and to the same extent as contracting 

officials authorized to resolve protests under HRS 5 103D-701. See: Carl Com. v. State 

Dew of Educ., 85 Haw. 431 (1997). And, in reviewing the contracting officer's 

determinations, the Hearings Officer is charged with the task of deciding whetber those 

determinations were in accord with the Constitution, shtuks, regulations, and the terms and 

conditions of the solicitation or contract. HRS 5 103D-709(f). In the present matter, the 

issues presented for the Hearings OfEcer's determination were: (1) whether Petitioner's 

protest was timely filed with Respondent, and (2) whether Intervenor's bid was responsive 

and Intervenor was a responsible bidder. 

Petitioner as the party initiating the proceeding, had the burden of proof which 

included the burden of producing credible evidence and of persuasion, and establishing by a 

preponderance of the evidence that its allegations were correct. HRS 5 103D-709(c). 

B. Timeliness of Protest 

The procedure for filing a protest of a procurement action concerning the 

solicitation or award of a contract is governed by the provisions HRS 6 lO31)-7Ol(l9W) 

which stated: 

(2) Any actual or prospective bidder, offeror or 
contractor who is aggrieved in connection with the 
solicitation or award of a contract may protest to the chief 
procurement officer or a designee as specified in the 
solicitation. A protest shall be submitted in writing within 
five working days af€er the aggrieved person knows or 
should have known of the f h s  giving rise thereto; 
provided that a protest of an award or proposed award shall 
in any event be submitted in writing within five working 
days after the posting of award of the contract either under 
section 1031)-302 or 103D-303 as applicable; provided 
further that no protest based upon the content of the 
solicitation shall be considered unless it is submitted in 
writing prior to the date set for the receipt of offers. 

. , 

This was further amplified by HAR 6 3- 126-3(a) which stated: 

5 3-1 26-3 Filing of rotes st. (a) Protests shall 
be made in writing to the chief procurement officer or the 
head of a purchasing agency, and shall be filed in duplicate 



within five working days after the jmtcstor knows or 
should have known of the facts lcding to the filing of a 
protest. A protest is considered filed when received by the 
chief procurement officer or the head of a purchasing 
agency. Rotcsts filed after the five-day period shall not be 
considered. 

(b) Protesters may file a protest on any phase of 
solicitation or award including, but not limited to, 
specifi&as prtparation, bid solicitation, award, or 
disclosure of information marked confidential in the bid or 
offer. 

Respondent and Intervenor contended that on June 10, 1999, the Project bid 

opening date, Petitioner kam or should have known of the facts giving rise to the filing of its 

protest since Petitioner's protest was based upon Intervenor's failure to list its plumbing, 

reinforcing steel and/or roofing subcontractors which fact was known by Petitioner when the 

bids were opened and announcad. Petitioner, on the other hand, alleged that its protest was 

not merely that Intervenor had failed to list subcontractors as required by the provisions of 

HRS 5 103D-302(b) and HAR 5 3-122-21(a)(8), but that Respondent, despite Intervenor's 

non-responsive bid, on July 28, 1999, awarded the Project contract to Intervenor. Petitioner 

received knowledge of the award on July 30, 1999 and filed its protest on August 4, 1999, 

which was within five working &ys of its receipt of information of the award. 

The provisions of HRS 5 1 03D-302(b) stated: 

(b) An invitation for bids shall be issued, and 
shall include a purchase description and all contractual 
terms aad conditions applicable to the procurement. If the 
invitation for bids is for construction, it shall specify that 
all bids include the name of each person or firm to be 
engaged by the bidder as a joint contractor or subcontractor 
in the performance of the contract and the nature and scope 
of the work to be performed by each. Construction bids 
that do not comply with this requirement may be accepted 
if acceptance is in the best interest of the State and the 
value of the work to be performed by the joint contractor or 
subcontractor is equal to or less than one per cent of the 
total bid amount. 

And, the provisions of HAR 5 3-1 22-2 1 (a)(8) stated: 

(8) For construction projects the bidder shall provide: 



(A) The name of each person or h to be 
engaged by the bidder as a joint contractor 
or subcoasractor in the performanct of the 
con- ad 

(B) The nature and scope of the work to be 
performed by each. 

Construction bids that do not comply with the above 
requirements may be accepted if m c e is in 
the best interest of the State and the value of the 
work to be performed by the joint contractor or 
subcontractor is equal to or less than one percent of 
the total bid amount. 

Had the pmcmement officer not waived Intervenor's bid, which failed to provide the names 

of its subcontractors for the Project and was therefore non-responsive, Petitioner would have 

had no grievance nor reason to file a protest with Respondent. However, the procurement 

officer's action in waiving the subcontractor listing requirement and awarding the Project 

contract to Intervenor gave rise to Petitioner's allegation that the award of the Project 

contract to Intervenor violated the provisions of the procurement statutes and rules. 

Prior to Respondent's communication of its intent to award or its award of the 

Project contract to Intervenor, Petitioner's protest would have been premature since 

Respondent might have rejected Intervenor's non-responsive bid. See: In the Matter of GTE 

Hawaiian Telqhone Comrmny Incornrated v. DeDartment of Finance. County of Maui, 

PCH-98-6 at 10 (HOFODecember 9, 1998), citing Artais. Inc, 88-3 BCA, No. 21025 

(1 988). In the Artais. Inc. case at 106,207, the United States Board of Contract Appeals in 

reviewing whether the petitioner had made a timely protest under similar circumstances as 

presented here stated: 

Our rules require that a protest, other than one based upon 
alleged improprieties in a solicitation which are apparent before 
bid opening, shall be filed no latex than ten working days after the 
basis for the protest is known or should have been known, 
whichever is earlier. Rules 2(c), S(b)(ii), 7(f)(2). 

Both the FAA and Qualimetrics, by arguing that ARTAIS 
should have known the basis for its protest at 'bid opening, 
evidence a misunderstanding of our timeliness rules. The 'basis' 
for a Drotest mounded upon the non-res~onsiveness of another bid, 
in addition to the alleaed non-responsiveness itself. is the ~otential 
protester's knowledge that the Government has awarded. or 



intends to award. the contract to the non-resoonsive bidder. Prior 
to that time. the mtest mav be dcemed ~mnaturcsince the 
Government could well reicct tbe o f f ' n  bid. In other words, 
the adverse action is the aaencv's accedance of an alleged non- 
rts~onsive bid. not mcrelv the offeror's submission of such bid 
(Emphasis added). 

Petitioner's action was consistent with the foregoing in that, although it knew of Intervenor's 

non-responsive bid which was identified at the bid opening proceeding as the low bid, and, 

having brought the non-responsive aspects of Intervenor's bid to Respodmt's attention, 

Petitioner waited to give Respondent an opportunity to make a determination on the course of 

action that it would follow. Petitioner, upon learning on July 30, 1999 thatRespondent had 

awarded the Project contract to Intervenor, filed its written protest of such award on August 

4, 1999, within five working days after it obtained knowledge of the award. 

Intervenor contended that PRP's knowledge of Respondent's intention to 

award the Project contract to Intervenor, obtained sometime between 10 and 22 June 1999, 

should be imputed to Petitioner based upon the fact that the attorney who represented PRP, 

in sending PRP's letter dated June 21, 1999 to Respondent, also represented Petitioner in this 

matter, and, that PRP's employee Naone had discussions with Petitioner's employee 

Hubbard concerning the non-responsive bid submitted by Interven~r.~ Hubbard testified that 

he had no knowledge of Respondent's pre-award intention, and, the information that 

Respondent had awarded the Project contract to Intervenor was the first knowledge he had 

that Respondent had made a determination on whether to waive the defect in the non-

responsive bid or to reject Intervenor's bid proposal. 

The Hearings Officer concludes that the howledge that PRP's Naone 

possessed may not be imputed to Petitioner, as the requirement stated in HRS 8 1O3D-7Ol(a) 

and HAR 3-126-3(a) refers to howledge that the aggrieved person had or should have had 

and not knowledge possessed by another person. Accordingly, the Hearings Officer also 

Evidence adduced neither established that Naone bad passed on to Hubbard infonnation of Rtspoadent's 
intentions to award the Project contract to Respondent, nor that the attorney repmmting PRP, in such capacity. 
knew of Respondent's intention to waive the noa-responsive aspect of Intervenor's bid a d  award the Project 
contract to Intervenor, nor that the attorney if he had such knowledge, had shared it with Petitioner whom the 
attorney subsequently represented. Additionally, the tenor of PRP's June 21, 1999 letter to Respondent 
submitting for Respondent's consideration the disqualification or rejection of all bids that w e r e  non-responsive, 
with reference to Intervenor's low bid, was suggestive of a coune of action and not a provstation of a known 
intent on Respondent's part to award the Project contract to Intervenor. 



concludes that the protest filed by Petitioner protesting the award of the Project contract to 

Inkwenor who had submitted a non-rtsponsive bid was propcriy and timely filed in 

compliance with the provisioos of HRS 8 1 O3D-7Ol(a) and HAR 5 3-1263(a). 

C. Res~onsivenessand Rcsmnsibilitv of Awarda Contractor 

Petitioner alleged that the bid submitted by Intervenor was non-responsive as 

it failed to list its subcontractors for plumbing, reinforcing steel and roofing work as required 

by the IFB and provisions of HRS 5 103D-302(b) and HAR 5 3-122-21(a)(8). Petitioner 

fitrdrer alleged that Respondcat's waiver of the non-responsive aspects of Intervenor's bid 

and the award of the Projed contract to Intervenor was unlawfbl because (1) the plumbing 

subcontractor's proposal was obtained by Intervenor after the bid opening, and (2) the 

plumbing subcontractor's proposal was for labor only and not for labor and materials as a 

package bid which would have resulted in a plumbing subcontractor's proposal that would 

have been in an amount that wasmore than one percent of the total bid amount. 

The provisions of HRS 4 1 O3D-302(b) and HAR 8 3-122-21 (a)(8), required 

that all bids for construction contracts identify the subcontractors to be engaged by the bidder 

in the performance of the contract, as well as the nature and scope of the work to be 

performed by the subcontractors. The fact that Intervenor had failed to comply with the 

statutes and rules in this regard and submitted a non-responsive bid was not disputed by the 

parties. Neither was there a dispute! concerning the need for the performance of work by 

subcontractors with specialty classification licenses in plumbing (C-37), reinforcing steel (C- 

41) and roofing (C-42) for the completion of the Project nor that Intervenor did not hold the 

necessary specialty classification licenses to do that. However, the matter did not end there 

s k  the provisions of HRS 8 103D-302(b) and HAR 8 3-122-21(a)(8) provided that 

construction bids that did not comply with the subcontractor listing requirement may 

nevertheless be accepted if acceptance is (1) in the best interest of the State, and, (2) the 

value of the work to be performed by the subcontractor is equal to or less than one percent of 

the total bid amount. Respondent's procurement officer pursuant to these provisions 

determined that the value of the work to be performed by InteNenor's subcontractors for 

plumbing, reinforcing steel and roofing was each less than one percent of the total bid 

amount and that acceptance of Intervenor's bid was in the best interest of Respondent. The 

Project contract was thereupon awarded to Intervenor. Petitioner contended that the award 



was nonetheless unlawfbl because the subcontract amounts werc reduced to fall below one 

percent of the total bid amount by ''b- up" tk plumbing and reinforcing steel 

subcontractor's portions of wwk by separating the lattur portion h m  the materials and 

supplies portion and having the subcontractors submit p~oposalsto provide only labor with 

Respondent supplying all necessary materials and supplies, and, in the case of the plumbing 

subcontractor also providing labor for pipefitting as well. 

The Hearings O£ficer coacludes that although Petitioner had established that 

the general practice within the Honolulu contractor community was to request subcontractors 

to submit proposals which iacluded all labor and matnials needed to accomplish tbeir 

portion of the project, it had not established that it was d a m  or even improper for a 

general contractor to limit the subcontractor's proposal to that of providing only the 

necessary labor with the general contractor providing all materials and supplies and unskilled 

labor, as the case may be, to perfom the subcontractor's portion of the project. 

Consequently, the Hearings Officer further concludes tbat: (1) Intervenor had not acted 

unlavddly in having the subcontractors who were to do the plumbing and reinforcing steel 

work submit proposals for labor only; and, (2) the proposals thus submitted amounted to less 

than one percent of Intervenor's total Project bid amount thereby qualifying Intervenor for 

Respondent's waiver of Intervenor's failure to list tbe plumbing, reinforcing steel and roofing 

subcontractors in its bid. 

Petitioner, however, additionally contended that Intervenor's bid was non- 

responsive in another respect, specifically, that at tbe time of the submission of its bid and the 

time of bid opening on June 10, 1999, Intervenor did not have a subcontractor contractually 

bound to perfom the newsay plumbing work required on the Project. The plumbing 

subcontractor's proposal was submitted to Intervenor on June 22, 1999, twelve days after the 

bid submission and bid opening date. The obtaining of the plumbing subcontractor's 

proposal was apparently in response to Respondent's inquiry, on or about June 18, 1999, 

concerning Intenenor's failure to list in its bid the subcontractors who were to perform the 

plumbing, reinforcing steel and roofing portions of the Project contract.' 

'Petitioner presented no evidence to establish that the subcoatractors m i m  were to perform the reinforcing steel 
and roofing portiom of tbe Project cootract were not contractually bound to perform such construction for 
Intervenor at the time of Intervenor's bid submission or at the time of bid opening on June 10, 1999. 



Respondent and Intervenor contended that the provisions of the statute d 

rules which authorized the procurement officer to exercise his discretion and, w k r e  the valw 

of the subcontract is equal to or less than one percent of the total bid amormt, waive the 

bidders failurc to list the subcontractors who were to perform work on tbc construction 

project, also allowed the general contractor, Intervenor, to obtain written proposals h m  the 

subcontractor after the bid opening. Inmenor cited In the Matter of F k h m  Pacific 

Construction Co., Ltd. vs. State of Hawaii. Department of Trans~ortation, PCH-98-2(HOFO 

May 19,1998) in support of such propositioa4 

The circumstances in that case is distinguishable h m  the present matter as 

Intervenor here had no mistaken belief tbat a subcontractor with the required plumber's 

specialty license was not needed for the performance of the Project contract. To the contrary, 

Intervenor was fully aware that a properly licensed plumbing subcontractor was required for 

the performance of the Project contract, however, it contended that the provisions of HRS tj 

103D-302(b) and HAR tj 3-122-21(aX8) allowed a bidder to elect not to list the name of a 

subcontractor who was to perform work on the Project where the value of work to be 

performed by such subcontractor was equal to or less than one percent of Intervenor's total 

bid amount. 

The provisions of the statutes and rules are clear and unequivocal. They state 

that the bidder provide the name of each subcontractor to be engaged to perform on the 

contract with the bidder. Consequently, Intervenor, the bidder, had no option to elect to 

provide or not to provide the name of its subcontractor even where the value of the work to 

be performed by the subcontractor was one percent or less than the total bid amount. The 

consequences of a bidder's failure to provide the name of each subcontractor as required by 

the IFB, statutes and rules would result in a non-responsive bid that must be rejected. HAR tj 

3-122-97(aX2). However, in this matter, the procurement officer pursuant to the provisions 

4 In that case, the succftsful bidder bad failed to list a subcontractor possessing a specialty classification license 
for the installation of wheelchair lifts believing that as a general contractor, it was authorized to perform the 
installation since the wheelchair lifts were to be purchased as fully $ctory assemb1,ad. The procurement officer 
in that case determined that: (1) contrary to the general contractor's belief, a subcontractor licensed in the 
elevator installation specialty was required to instaH the wheelchair lib, (2) the value of the work for the 
wheelchair lifts was kss than one percent of the total bid amount, and (3) that it was in the best iatmst of the 
State to allow the general contractor to add a propcrly licensed subcontractor for the instalhion of the 
wheelchair lifts. Tbc Hearings Officer there devrmined that the petitioner had failed to establish that the 
procurement officer's determination that the post award addition of a licensed subcontractor was in the best 
interest of the State was unlawful. 



of HRS 5 103D-302(b) and HAR 3-122-21(aX8) had exercised his discdon and waived 

the non-responsive aspect of Intervenor's bid and accepted the bid tmsed upon his 

determination that acceptance would be in the best interest of Respondent. Such 

determination might have precluded the need for furtherinquiry, however, Petitioner alleged 

that acceptance of Intervenor's bid was not in the best interest of the Respondent as it was 

contrary to the provisions and intent of the HawaiiRocurement Code. 

The IFB in Section SP-1, INSTRUCTIONS TO BIDDERS stated in 

paragraph 5 RESPONSIBILITY AND OUA.LFICATION OF BIDDERS: 

Prospective bidders or offerors must be caDable of 
ptrforming the work fbr which the bids are beinn called. 
The procurement officer shall determine whether the 
prospective bidder has the ability to perfom the work 
intended. (Emphasis added). 

The Hearings Wcer concludes that such requirement subsumes the bidder, at the time of bid 

submission and no later than the bid opening date, was ready and able to perform the work 

required on the construction project if aw-arded the contract. Such ability and readiness to 

perform required that the bidder had its subcontractors "lined up" and contractually bound to 

perform their respective portions of work on the project. The provisions of HRS 103D-

302(b) and HAR 5 3-122-21(aX8), which required the listing of the names of all 

subcontractors to be engaged in performing on the project, is a logical and reasonable 

requirement to assure that the bidder was fully set to perform on the contract Intervenor, had 

failed to provide the name of a plumb'i  subcontractor in its bid until June 22, 1999 because 

it did not have a contractually bound plumbing subcontractor to work on the project. At the 

time of bid opening, Intervenor's bid uas therefore (1) a non-responsive bid, not merely 

because it failed to provide the name of its plumbing subcontractor but, additionally, because 

Intervenor did not have a plumbing subcontractor bound to perform on the contract at the 

time of bid submission and bid opening; and (2) Intervenor was not a "responsible bidder" 

since it did not have "the capabilic in all respects to perform fiilly the contract 

requirements.. .." HRS 8 1 O3D- 104 and HAR 8 3- 120-2. 

Subsequently, on June 22. 1999, twelve days after bid opening, Intervenor 

received a proposal from its plumbing subcontractor, J's Plumbing whereupon Intervenor 



theredk notified Respondent of such fact by letter which was dated June 2 1,1999' however 

was date stamped as received by Respondent's engineering division ten days later on July 1, 

1999. The procurement officer's d c m m i d o n  that acceptance of Intervenor's non-

responsive bid was in the best intenst of Respondent was ma& after Intervenor had all its 

subcontractors named and contmctdly bound to assist Intenenor in performing on the 

Project contract. The issue then presented is whether the waiver of Intervenor's non-

responsive bid which not only failed to provide the name of its subcontractors as required by 

the statutes, rules and IFB, but, also, M e d  to have, at the time of the bid submission and bid 

opening, a contractually bound subcontractor to perform the requved plumbing work on the 

Project was in the best interest of Respondent. 

By enactment of the Hawaii Public Procurement Code ("Procurement Code"), 

HRS Chapter 103D, the Legislature expressed its intent to revise, strengthen, and clarify 

Hawaii's laws governing the procurement of goods and services and construction of public 

works by establishing a comprehensive code that would: 

(1) Provide for fhir and equitable treatment of all persons 
dealing with the government procurement systems; 

(2)  Foster broad-based competition among vendors while 
ensuring accountability, fiscal responsibility, and efficiency 
in the procurement pmcess; and 

(3) Increase public confidence in the integrity of the system. 

See: Standing Committee Report No. S8-93, 1993 Senate Journal at 39. 

The above expressed Legislative purpose was implemented by the 

Procurement Policy Board which promulgated rules that would promote economy, 

efficiency, and effectiveness in the procurement process by: 

(1) SimpllfLing, clarifying, and modernizing the law governing 
procurement; 

(2) Requiring the continued development of procurement 
policies and practices; 

(3) Making the procurement laws of the State and counties as 
consistent as possible; 

(4) Ensuring the fair and equitable treatment of d l  persons who 
deal with the procurement system of the State and counties; 

Intervenor's ktter to ~espondentdated June 21, 1W,refers to J's Plumbing's quotation, supposedly attached 
for Respondent's review although such "quotation" in the form of J's Plumbing proposal did not exist and had 
not been sent to htervenor until June 22, 1999. 



( 5 )  Providing increased economy in procurement activities and 
maximizing to tbe fuflestextent practicable the 
p u m  value of public fimds; 

(6) Fostering effective broad-based competition within the 
system; 


(7) Providing safeguards for the maintenance of a procurement 
systcm of quality and integrity; and 

(8) Inatasirrgpublic confidence in the pfocedures followed in 
public procurement. 

HAR 8 3-120-1. Having reviewed the matter presented in light of the foregoing, the 

Hearings Officer concludes that acceptance of Intervenor's bid and award of the Project 

contract to Intervenor was not in the best interest of Respondent as it was contrary to the 

expressed purposes and principles of the Procurement Code and the implementing rules. 

Although acceptance of Intervenor's low bid would maximize the purchasing value of public 

funds. such award to Intervenor, conversely: (I)  fails to ensure the fair and equitable 

treatment of all persons dealing with the procurement systems, (2) fails to promote the 

maintenance of a procurement system of quality and integrity, and (3) fails to increase the 

public confidence in the public procurement procedures being followed. 

The question presented here was not merely one concerning the bidder's 

responsibility in l l l y  performing on the contract, a matter that could be addressed and 

corrected after bid opening and before the qward of the project contract, but was one that 

concerned the responsiveness of Intervenor's bid. The Hearings Officer's comments In the 

Matter of Hawaiian Ddz ina  Construction C o m m  v. b e n t  of Budget and Financial 

Services. Citv and Countv of Honolulu, PCH-99-6 (HOFO August 9,1999), are instructive 

and helpful in addressing the present matter. There the issue presented was whether after bid 

opening the lowest bidder could be allowed to substitute a subcontractor who did not have 

the necessary experience required by the IFB with a subcontractor who had the required 

experience. The Hearings Officer there noted that the provision requiring the bidder to 

provide in the bid the names of subcontractors who are to perfom on the project was 

primarily instituted to prevent bid shopping and bid peddling. Bid shopping is a practice 

whereby the low bidder uses its low bid to exert pressure upon other subcontractors into 

submitting still lower bids thereby increasing the general contractor's profits. In addressing 

the matters presented in that case it was stated: 



Thus, the listing quircment of HRS Q 103D-302(b) was, 
in part, b a d  upon thc recognition tbat a low bidder wbo is 
allowed to replace a subcontractor aAcr bid opening would 
generally have a gmtcr leverage in its bargaining with 
other, potential subcontractors. By forcing the conmaw to 
commit, whcn it submits its bid, to utilize a spedfied 
subcontractor, the Code seeks to guard against bid 
shopping and bid peddling. Thus, with one nanow 
exception, the f b h c  to list a subcontractor in a bid for 
coastruction work readers a bid non-~csponsive undm HRS 
Q 103D-302(b). It therefore stands to reason that HRS 5 
103D-302(b) also precludes tbc substitution of a listed 
subcontractor aftcr bid opening, at least in cases where the 
antibid shopping purpose of the listing requirement may be 
undermined. Any other conclusions would null@ the 
underlying intent of the listing requirement. 

In the Matter of Hawaiian Drednina Construction Cornmy, supra at 4. C i o n s  and foot 

notes omitted. 

The principle expressed in that matter is equally applicable here although the 

specific facts may not be the same. The situation presented in this matter in fktpresents a 

more egregious situation for Intervenor had not only failed to provide the name of a 

plumbing subcontractor needed to perform construction on the Project, but, did not have a 

contractually bound plumbiig subcontractor wimx name it could provi& at the time it 

submitted its bid or at the time of bid opening. The fact that Intervenor had obtained and 

identified J's Plumbing as its plumbing subcontractor after bid opening did not rectify the 

non-responsive aspect of its bid relating to Intervenor's failure to have a contractually bound 

subcontractor at the time Intervenor submitted its bid.6 To allow such a procake would be 

to allow bid shopping. Accordingly, the Hearings Oacer concludes that Intenenor's failure 

to have a plumbing subcontractor bound and ready to perform on the contract at the time of 

bid submission, let alone at the time of bid opening, resulted in a non-responsive bid which 

should have been rejected. The attempt to allow Intervenor to rectify its failure by obtaining 

a plumbing subcontractor after bid opening, violated the provisions of the Procurement Code 

which were designed to treat all bidders fairly and equitably in their dealings sith the 

6 It is problematic whethe J's Plumbing would haw submitted a propod to provide only skiled labor and 
agree to have Intervenor povide the materials and pipcfittm to assist J's Phmbing in performing its plumbing 
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government procurement systcm and to increase public confidence in the integrity of the 

government procurement system. The Hearings Officer concludes that Petitioner had 

establisbcd by a preponderance of the evidence that the procurement officer's detmnbation 

waiving the non-responsive aspects of Intervenor's bid as being in the best interest of 

Respondent and awarding the Project contract to Intervenor was contrary to the provisions of 

the Procurement Code and the rules. 

D. Remedies 

The provisions of HRS 55 103D-706 and 103D-707 address the remedies that 

are available where therc is a det emination that the Procurement Code had been violated. 

The provisions of HRS 5 1031)-707, categorize the remedies available after award of the 

contract into those where there is no fraud or bad faith present and those where fraud or bad 

faith is determined to be present. The Hearings Officer concludes that the evidence adduced 

do not support a conclusion that Intervenor had acted in bad faith, let alone acted 

fraudulently. Consequently, the only remedies available in the present instance are: 

(A) The contract may be ratified and affirmed, provided 
it is determined that doing so is in the best interest of the 
State; or 

(B) The contract may be terminated and the person 
awarded the contract shall be compensated for the actual 
expenses reasonably incurred under the contract, plus a 
reasonable profit, prior to the termination[.] 

HRS 5 103D-707(1). 

The provisions of HAR 5 3-126-38 offer excellent guidance in the formulation 

of an appropriate order for issuance by the Hearings Officer. At the outset the Hearings 

Officer concludes that a waiver of the violation would result in prejudice to Respondent and 

the UDSUCC~SSNbidders who had submitted responsive bids. Further, although Intenenor 

had been notified of its being awarded the Project contract it appeared that Respondent had 

not yet issued a notice to proceed to Intervenor. Additionally, although Respondent desired 

that work on the Project proceed quickly, evidence presented did not establish that there was 

work if it had been requested to submit a proposal prior to bid submission and m t  after bid opening and the 
announcementthat Intervenor was the low bidder on the project. 



no time to resolicit bids on the Project. Tbe Hearings Offica therefore concludes that the 

appropriate remedy under the circumstances presented here d  d  be a termination of the 

contract and Intervenor being compensated for actual expenses, if any, that were reasonably 

incurred under the contract and reasonable profit based upon any performance on the contract 

up to the time of termination. 

TV. FINALORDER 

Based upon the foregoing Findings of Fact and Conclusions of Law, it is 

hereby ordered that the contract awarded to Intervenor for Job 99-131, the construction of 

Kaluanui Booster Station, Phase II, Kaluanui, Koolauloa, Oahu, Hawaii be terminated. 

DATED:Honoluly Hawaii, N'-'" log9 

, ~dmini&ative Hearings Offifn 
Department of Commerce 

and Consumer Affairs 




