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I. CHRONOLOGY OF CASE 

On Odoka20, 1999, Big Island Recycle and Rubbish (UPetitioncr")filed its 

request for hearing to contest the decision by the County of Hawaii, Department of Finance 

("Respondent") to deay Petitioner's protest regarding the Request for Proposals fix Green 

Waste Cornposting Fmgrm for West Hawaii, July 1998 ("RFP"). The matter was set for 

hearing and the Notice of Hearing and Prehearing Conference wasduly sewed on the parties. 

At the prehearing conference held on November 1 ,  1999, and attended by 

Petitioner's attorney Alan H. Tuhy, Esq.,and Respondent's attorney Frederick Giannini, 

Esq.,the parties agreed that the parties would submit stipulated fhcts and hearing briefk in 

lieu of an evidentiary hearing. 



Although tht parties submitted their hearing bri& on November 9,1999, they 

were not 8~00mpaniedby stipulated facts. Accordingly, at a second prehearing conference 

held cm Novembea 16, 1999, the parties agreed to submit thc stipulated facts as soon as 

possiie. The parties' Seipulated Facts In Lieu of Hearing on Appeal From Denial of Protest 

was filedon December 1,1999, and are attachsd hcreto and irrcarporrrtad herein as Appendix 

"A". 

Having reviewed and consided the evidence and arguments presented, 

together with the lcntin record of this proceeding, the Hearings Oflbiccr hereby rendas the 

following findingsof fireS conclusions of law and decision. 

11. FINDINGS OF FACT 

See Appendix "A". 

m. CONCLUSIONS OF LAW 

Petitionex contends that Respondent's denial of its protest on the basis that the 

protest failed to comply with the requirements of Hawaii A dministmt;ve Rules ("HAR? § 3-

126-3 was impropa. Petitioner has the M e n  of proving by a preponderance of the 

evidence that F k p o m h ' s  conduct was not in accotrdance with the Constitution, strrtutcs, 

contends that Petitioner's protest lctrra, dated Septemk 30, 

1999, should be rejectedbecause it: (1) should have beedl filed with the Chief Engineer? who 

was tbe "head of a plrchsiog agency" that handled the pocmemcnt, (2), was not filed in 

duplicate, and (3) faid to include a statement of reasons for tht protest, and supporting 

exhib'i evidence adoannents to substantiateany claims, as required HAR 3-126-3(c). 

Hawaii Administrative Rules § 3- l263(a) provides: 

g 3-126-3 Filing of protest. (a) Protests shall be made in writing 
to the chief procurement officer or the head of a purchasing 
agency, and shall be filed in duplicate within five working days 
after the potestor knows or should have known of the Eacts leading 
to the filing of a protest. A protest is considered filed when 
received by the chief procurement officer or the head of a 
purchasing agency. Protests filed after the fivbday period shall 
not be considered[.] 



Inthe case at bur, the chief officer is theDirector of Fin- and 

the head of the purchasing agency is the Chief Engker of the Department of Public Works. 

While it would have been more expedient to fikthe protest with the Chief Engin~lr,whose 

agency was bandhg the proc\aemcnt, Petitioner's filing of its protest with the Dirrrdor of 

Finance complied with the povisions of HAR 5 3-126-3(a). 

Respoadent argues that the protest wrs not filed in duplicate, as requid by 

HAR 5 3-126-3(a). Thc issm to be rwdvd is whe(bex the provision m HAR 4 3-12&3(a) 

generally regarded as mandatory, in certain &nations, it may be given a directory meaning. 
. .&s3- v. Himuro, 70 Haw. 103 (1988). la j%rxv v. Pimmmz commmxm of Ha* 62 

Haw. 666 at 676 (1980) the Court ststcd.. 

The crucial di&:remx betwear, sbtutes consided directory and 
those deemed mandrrtoay arir#s from the ~0119e~ueb.c.e~of 
owoomplia~~~.A fdh.o 0 h w  the fonao is ~attcndcdby 
serious legal c o n s e q m ;  a negtect of the latter may invalidate a 
traasaction or subject the transgressor to legal liabilities. Where 
tbae is a manifest necessity for sfrid complirrwx or a clear 
expectancyt h m f ,  the pnwistoa is acaded mmdatoq status and 
the administrative ag-'s powr to act may hinge upon precise 
adherenceto the law. (Citatim amittad). 

In State v. hno~&,83 Haw. 507 at 518f lS)96),tbe Court adoptedthe policy that-. 

Where the MOIISof a statute are given merely with a view to 
theproperandordcrlyoondudofbusintss,orar~tosome 
i m m n t a i r l m 8 a c r , ~ ~ 0 l l v ~ e n c e T 8 t h g ~ ~ ,  
it is genedly rcgaded rrr diredory. (Citation omitted.) 
Furtkmore, a statute is directory ratha tban mandatory if the 
provisions of the statute do not relate to the essence of the thing to 
be doneorwbere no nbtdalrights depend on compliance with 
theparticularpmvisi~il~dnoinjurycanresultfiomignoring 
them. (Citation and quotation marks omitted) 

The Court has also held &at the word "shalln may be held to be merely directory ''wkn no 

advantage is lost, when no right is destroyed, when no benefit is sacrificed, either to the 

public or to the individual, by giving it that COilStNCtioan Perm. mra,at 677. 

Based on the evidence presented, the Hearings Oflicer concludes t& the 

provision that the protest be filed in duplicate is directory because by giving it this 

construction, no advantage was lost, no right was destroyed, and no benefit was sacrificed, 
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either to Petitioner or Respondent. Thm has been no evidence presented to show that 

Petitiods filing of only oae copy of the protest resulted in prejudice to Respondent or that 

Finally, Respondent argued that tk protest should be dismissed became the 

protest did not coaninthe iafOR138tion requted by HAR 0 3-12&3(c)(3) and 3-12&3(cX4). 

(c) ...The written protest &dl include as a minimum the 
fidlm: 

... 
(3) A statmmt ofreasons fbr tbc promand 

(4) Supporting exhrWts, evidence or documents to substantiate 
a q  claims unless not available within the filing time in 
which case the expected availability date shall be 

In its protest, Petitioner states that the reasons for its protest are "that the party to whom the 

contract is proposed to be awarded is not quMed, the procuring agency did not assess the 

bid submitted by BIRR and the reasons for not extadhg the contract issued by BIRR are not 

founded or sugpartad by evideace." The Hearing;s Officerconcludes that the statement of 

rrravmrkrtbcpdcetwms\lfscieplt. W M b a g p a t i D g e x h i b i t s , c v i d e n c e o r ~ > -

substantiate its claims wae not submitxed, ad its expeded availability &<as 
/"--

not 

itdicated,tk 0t6m EOI~CW t~ HAR 0 3-12&3(cx&6 be one which 

was prarrmlgated with a view to the proper ad orderly conduct of business concerning 

convenience ratha thsn subtame and W o r e  can be regarded as directory. See: Samoate, 

It bas not been shown that Respondent was prejudiced by the omission of those 

documents, a d  in fird, purswnt to HAR 5 3-122-58, Respondent refused to release 

documents requestad by Petitioaer which Petitioner may have intended to rely on to 

substantiate its claims. 

IV. DECISION 


Based on the foregoing considerations, the Hearings Officer concludes that 

Respondent's denial of the protest on the procedural grounds discussed above was impropex 



Accordingly, as stipulated by the parties, this matter is remanded to tbe Director of Fimnce 

d o t the Chief Engimcr of the Depurtmd of Public Works for a subtdve disposition of 

the protest 
DEC 1 7 19%DATED:Hod&, Hawaii, 
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OFFICE OF ADMIMISTRATIVE HEARINGS 
DEPARTMENT OF COMMERCB AND COHSUMER AFFAIRS. 

STATE OF HAWAII 

I n  t h e  Matter of PHC-99-12 

B I G  ISLAND RECYCLE & RUBBISH, ) S T I P U L A ~ D  FnCrS Idl LlXP OF 
) HBARIIQ QI APPEAL F m  DQIAL 

P e t i t i o n e r ,  OF P-ST 

V S  . 
COUNTY OF HAWAII, 1 
DEPARTMENT OF FINANCE, 

Respondent. 

STIPVWITBD FACTS I# LIWI OF HSARIlOO OR APPEAL 
T 


IT IS  BEREBY STIPULATED by and between t h e  P e t i t i o n e r  and t h e  

Respondent, through t h e i r  a t t o r n e y s  0.f record ,  t h a t  t h e  fol lowing 

f a c t s  s h a l l  be taken  as e s t a b l i s h e d  f o r  purposes of d i s p o s i t i o n  of 

t h e  P e t i t i o n e r ' s  appeal  from t h e  d e n i a l  o f  i ts p r o t e s t ,  and such 

s t i p u l a t i o n  s h a l l  be submitted t o  t h i s  t r i b u n a l  i n  l i e u  of an 

e v i d e n t i a r y  hear ing  which may otherwise be required pursuant  t o  t h e  

Procurement Code o r  r egu la t ions  r e l a t i n g  t h e r e t o .  

1. The P e t i t i o n e r  i s  a Hawaii Corporation and i s  authorized 

t o  do  bus iness  i n  t h e  S t a t e  of H a w a i i .  

2. The P e t i t i o n e r  w a s '  awarded a c o n t r a c t  t o  conduct a green 

waste composting p r o j e c t  with t h e  county of H a w a i i  by a w r i t t e n  

! '  I . .  *. .>
.! .. - .. * ,I. 



agreement dated February 15, 19.99 which, a f t e r  supplemental 

agreements with t h e  County, expired by its terms on September 30, 

1999. 

3. The P e t i t i o n e r  received the  Request f o r  Proposals f o r  

Green Waste Composting Program f o r  West H a w a i i  which is submitted 

as Exhibit  'Aw (he re ina f t e r  t h e  WFPW). 

4. The P e t i t i o n e r  submitted a b i d  f o r  t h e  RFP i n  wri t ing 

wi thin  t h e  t h e  and pursuant t o  t h e  terms of t h e  RFP. 

5. The P e t i t i o n e r ' s  b i d  w a s  r e jec ted ,  and t h e  no t ice  of 

r e j e c t i o n  is a letter dated September 21, 1999 which is submitted 

as Exhibit  wBw.  

6. The P e t i t i o n e r  received Exhibit "BW,  and thus  no t ice  of 

t h e  re jec t ion  of its bid,  on Saturday, September 25, 1999. 

7 .  The P e t i t i o n e r  is an aggreived p a r t y  by reason of having 

its bid  re jec ted  under t h e  RFP. 

8. The P e t i t i o n e r  f i l e d  its p ro t e s t  with t h e  Director  of 

Finance by faxing a let ter  t o  t h e  Director of Finance and a copy t o  

t h e  Department of Publ ic  Works dated September 30, 1999, a copy of 

which is submitted as Exhibit  V2. This  le t ter  w a s  s en t  by 

facs imile  on September 30, 1999 and the  o r i g i n a l  s en t  by m a i l  t h e  

same da te  to  t h e  Director  of Finance and t h e  Department of public 

Works s o  t h a t  t h e  Director  received dup l i ca t e  copies of t h e  

p ro t e s t .  

9. The head of the  department of t h e  Director  of Finance is 

M r .  Harry Takahashi; M r .  Takahashi is the  ch ie f  procurement o f f i c e r  

f o r  t h e  County of H a w a i i  as t h a t  term is used i n  HAR S3-126-3. 



10. Mr. Takahashi was requested by the Department of Public 


Works to administer the contract to be awarded under the RFP; Mr. 

Takahashi was requested by the Department of Public Works to make 


a determination that the award of the contract was necessary 


despite the pendency of two protests in the best interests of the 


County, as required by HAR S3-126-5; a true copy of the Memorandum 

dated October 21, 1999 reflecting this request is submitted as 


Exhibit ' 4 ' .  

11. The Exhibits marked 'Am through *Em submitted by the 

Respondent and the Declaration of Richard Walton with Exhibits "1' 


through "3'  are true and accurate copies of the originals, executed 

by the parties so indicated and are what they purport to be; each 


of those exhibits are admissible in determining the present 


protest. 


IT IS SO STIPULATED: 


FREDRICK GIANNINI , Attorney 
for Respondent 
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COUNTY OF HAWAII 
DEPARTMENT OF PUBLIC WORKS 
25 AUPUNI STREET, ROOM 202 

HlLO HI 96720-4245 
TELEPHONE: (808) 961-8321 FAX (808) 961-8830 

MEMORANDUM 

DATE: October 21,1999 

TO: Harry Takahashi 
Finance Director 

FROM: Robert K. Yanabu 
Chief Engineer 

RE: RFP -Green Program for East andlor West 
Hawaii-April, 1999 

We have received separate protests to the awarding of both East and West Hawaii 
programs. Both protests were received prior to the execution of contract with the 
awardee. Because of the nature of the services to be provided and the related 
concerns of public health issues. we consider this to be a situation of public exigency. 
Therefore, pursuant to § 3-126-5 of the Hawaii Administrative Rules, we request your 
approval to proceed with the execution of the contracts prior to resolution of the 
protests, so that services may be continued, in the best interests of the County. 

cc: Managing Director 
Corporation Counsel 
SWD 
ADM 

EXHIBIT '4" 1 


