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WAILUKU COUNTRY ESTATES IRRIGATION COMPANY’S AND WAILUKU 
COUNTRY ESTATES COMMUNITY ASSOCIATION’S MEMORANDUM IN 
OPPOSITION TO OFFICE OF HAWAIIAN AFFAIRS, HUI O NĀ WAI ‘EHĀ           
AND MAUI TOMORROW FOUNDATION, INC.’S MOTION FOR PARTIAL 
RECONSIDERATION OF FINDINGS OF FACT, CONCLUSIONS OF LAW,               

AND DECISION AND ORDER FILED ON JUNE 28, 2021 FILED JULY 6, 2021 
 

Applicants WAILUKU COUNTRY ESTATES IRRIGATION COMPANY (“Irrigation 

Company”) and WAILUKU COUNTRY ESTATES COMMUNITY ASSOCIATION 

(“Association”) (collectively, “WCE”), by and through their attorneys, and pursuant to the 

Commission on Water Resource Management’s (“Commission”) Minute Order No. 18 dated 

July 26, 2021, respectfully submit their Memorandum in Opposition to the Office of Hawaiian 

Affairs (“OHA”), Hui o Nā Wai ‘Ehā and Maui Tomorrow Foundation, Inc.’s (collectively, the 

“Community Groups”) Motion for Partial Reconsideration of Findings of Fact, Conclusions of 

Law, and Decision and Order filed on June 28, 2021, filed July 6, 2021 (“Motion”) as to the 

second portion of the Motion which seeks reconsideration of the Commission’s Findings of Fact 

(“FOFs”), Conclusions of Law (“COLs”), and Decision and Order (“D&O”) filed on June 28, 

2021 (“Final Decision”) pertaining to WCE’s appurtenant rights.  

The second portion of the Motion argues that insofar as the Commission’s Final 

Decision, p. 273 at COL ¶ 89 concluded that “pursuant to [Reppun v. Board of Water Supply, 65 

Haw. 531, 552, 656 P.2d 57, 71 (1982) (“Reppun”)], a reservation of water rights contained in 

any of the applicants’ deeds had the effect of extinguishing those rights and those appurtenant 

rights will not be recognized in this proceeding,” the FOFs, COLs, D&O, and appendices in the 

Final Decision pertaining to WCE’s appurtenant rights are inconsistent with COL ¶ 89 and 

should be “corrected.”  See Mot. at 2; Mem. Supp. Mot. at 10-11 and at Exhs. A-B.  For the 

following reasons, the second portion of the Motion should be denied.      
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OHA and the Community Groups do not meet the standard for reconsideration under 

HAR § 13-167-64, which requires that OHA and the Community Groups establish that either:  

(1) new information not previously available would affect the result, or (2) that a substantial 

injustice would occur.  See HAR § 13-167-64.  OHA and the Community Groups do not rely on 

new information in seeking reconsideration of the Final Decision pertaining to WCE’s 

appurtenant rights.  Instead, they rely on portions of the existing record and, as such, do not 

provide new information not previously available to the Commission as required by the first part 

of HAR § 13-167-64.  See Mot. at 2; Mem. Supp. Mot. at 10-11 and at Exhs. A-B.  

In addition, under the requirements of the Final Decision, there is no substantial injustice 

in maintaining the Commission’s findings on appurtenant rights.  The Commission’s Final 

Decision declined to adopt the Hearings Officer’s conclusion that Reppun has been overridden 

by the 1978 constitutional amendments and 1987 State Water Code; however, the Commission 

also clearly intended to require the submission of applicable deeds to the Commission staff in 

order to make a formal determination on appurtenant rights.  See D&O ¶ 198 (requiring “[a]ll 

permittees that have been awarded water based on appurtenant rights . . . to provide copies of 

deeds for their properties to the Māhele to confirm that no reservation of water rights have been 

made in their chain of title.”). 

Reading these provisions of the Final Decision together1 suggests that the Commission’s 

conclusion regarding Reppun at COL ¶ 89 and recognition of WCE’s appurtenant rights at FOF ¶ 

399, COL ¶ 113, and Appendices 2 and 3 was intentional, given the requirement of D&O ¶ 198 

 
1  By analogy, it is well-established that “[l]aws in pari materia, or upon the same subject matter, 
shall be construed with reference to each other.”  Haw. Rev. Stat. § 1-16; State v. Kimball, 54 
Haw. 83, 90, 503 P.2d 176, 180 (1973). 
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to provide the requisite information to the Commission staff for a formal determination on the 

applicability of any deed reservations. 

Accordingly, under the circumstances, no substantial injustice will occur if OHA and the 

Community Group’s request for reconsideration is not granted. 

Finally, the second portion of the Motion should be denied in the interests of judicial and 

administrative efficiency and economy.  In the event the Commission’s interpretation of Reppun, 

e.g., COL ¶ 89, may be modified or vacated on any appeal that may be filed in this proceeding,2 

preserving the Commission’s findings on appurtenant rights will obviate the need to re-establish 

such allocations in the event of a remand to the Commission for the purpose of determining such 

allocations.  See Paddack v. Dave Christensen, Inc., 745 F.2d 1254, 1264, n.1 (9th Cir. 1984) 

(Reinhardt, concurring and dissenting) (noting that the district court made alternate findings of 

fact and conclusions of law “in the event that the court’s ruling[s] . . . are reversed on appeal”); 

United States v. Gill, 748 F.3d 491, 506 (2d Cir. 2014) (“[g]iven the possibility of a future appeal 

and in the interest of judicial economy,” remanding matter to district court to render findings of 

fact on both bases for collateral attack on deportation order even if only one basis was needed to 

determine whether the administrative proceedings were fundamentally unfair in some respect). 

In the meantime, there is no substantial injustice or harm in keeping the Commission’s 

allocations of water based on appurtenant rights in the Final Decision, and the Motion should be 

denied.      

 

 

 
2 WCE expressly reserves the right to appeal any aspect of the Final Decision. 
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DATED: Honolulu, Hawai‘i, August 5, 2021.  

 
 /s/ Brian A. Kang                                               
BRIAN A. KANG 
SUMMER H. KAIAWE 
Attorneys for Applicants 
WAILUKU COUNTRY ESTATES IRRIGATION 
COMPANY and WAILUKU COUNTRY 
ESTATES COMMUNITY ASSOCIATION 
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CERTIFICATE OF SERVICE 

 

 On Thursday, August 5, 2021, I caused and true and correct copy of the foregoing 

document to be served on the following parties by electronic service.  Service on those Parties 

who have not agreed to electronic service is via the Commission website pursuant to Minute 

Order #4. 

 

ELECTRONIC SERVICE 

 

Douglas Bell      puna.papabell@gmail.com 
1420 Honua Place 
Waikapu, HI 96793 
 
Neolani & Alan Almeida    alana89@juno.com 
Gordon Almeida 
P.O. Box 1005 
Wailuku, HI 96793   
 
Doyle Betsill      teresa@bbcmaui.com 
c/o Betsill Brothers 
P.O. Box 1451 
Wailuku, HI 96793 
 

mailto:puna.papabell@gmail.com
mailto:alana89@juno.com
mailto:teresa@bbcmaui.com


2 
 

Francisco Cerizo     cerizof@gmail.com 
P.O. Box 492 
Wailuku, HI 96793 
 
Heinz Jung and Cecilia Chang   cici.chang@hawaiiantel.net 
P.O. Box 1211 
Wailuku, HI 96793 
 
Jordanella (Jorrie) Ciotti    jorrieciotti@gmail.com 
484 Kalua Road 
Wailuku, HI 96793 
 
Fred Coffey      hawaii50peleke@yahoo.com 
1271 Malaihi Road 
Wailuku, HI 96793 
 
James Dodd      jimdodd47@gmail.com 
P.O. Box 351 
Wailuku, HI 96793 
 
Kathy De Hart      kdehart17@gmail.com 
P.O. Box 1574 
Wailuku, HI 96793 
 
Steve Haller      hallerlandscapes@gmail.com 
1060 East Kuiaha Road 
Haiku, HI 90708 
 
John V. and Rose Marie H. Duey   jduey@maui.net 
Hooululahui LLC 
575 A Iao Valley Rd. 
Wailuku, HI 96793 
cc:  Nani Santos     nanisantos808@gmail.com 
 
Stanley Faustino     kanealoha808@gmail.com 
c/o Kanealoha Lovato-Rodrigues  
384 Waihee Valley Road 
Wailuku, HI 96793 
 
William Freitas     kapunafarms@gmail.com 
c/o Kapuna Farms LLC 
2644 Kahekili Highway 
Wailuku, HI 96793 
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mailto:cici.chang@hawaiiantel.net
mailto:jorrieciotti@gmail.com
mailto:hawaii50peleke@yahoo.com
mailto:jimdodd47@gmail.com
mailto:kdehart17@gmail.com
mailto:hallerlandscapes@gmail.com
mailto:jduey@maui.net
mailto:nanisantos808@gmail.com
mailto:kanealoha808@gmail.com
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Diannah Goo      ag2517@aol.com 
c/o April Goo 
2120 C Kahekili Highway 
Wailuku, HI 96793 
 
Greg Ibara      gregibara56@gmail.com 
227 Kawaipuna Place  
Wailuku, HI 96793 
 
Charlene E. and Jacob H. Kana, Sr.   char1151@hawaii.rr.com 
P.O. Box 292 
Wailuku, HI 96793 
 
Evelyn Kamasaki     cmcmaui@live.com 
Cynthia Ann McCarrthy 
Claire S. Kamasaki 
1550 Nukuna Place 
Wailuku, HI 96793 
 
Nicholas Harders on behalf of:   waikapu@me.com 
Karl and Lee Ann Harders 
1422 Nuna Place 
Wailuku, HI 96793 
and 
Theodore and Zelie Harders 
T&Z Harders FAM LTD PTNSHP 
Theodore and Zelie Harders Family Ltd. 
Partnership 
1415 Kilohi Street 
Wailuku, HI 96793 
 
Kimberly Lozano     pauahi808@aol.com 
P.O. Box 2082 
Wailuku, HI  96793 
 
Renee Molina      myoheo@yahoo.com 
P.O. Box 1746 
Wailuku, HI 96793 
 
Downey Rugtiv Manoukian TTEE   downrm@yahoo.com 
P.O. Box 1609 
Waianae, HI 96792 
 
 
 
 

mailto:ag2517@aol.com
mailto:gregibara56@gmail.com
mailto:char1151@hawaii.rr.com
mailto:cmcmaui@live.com
mailto:waikapu@me.com
mailto:pauahi808@aol.com
mailto:myoheo@yahoo.com
mailto:downrm@yahoo.com
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Douglas Myers     upperwaiehu@yahoo.com 
Alex Buttaro 
1299 Malaihi Road 
Wailuku, HI 96793 
 
Lorrin Pang      pangk005@hawaii.rr.com 
166 River Road 
Wailuku, HI 96793 
 
Nelson Okamura     nokamura@kiheigardens.com 
Kihei Gardens & Landscaping Co. LLP 
P.O. Box 1058 
Puunene, HI  96784 
 
Francis Ornellas     kumuwiliwili@gmail.com 
340 Iao Valley Road 
Wailuku, HI 96793 
 
Victor and Wallette Pellegrino   hokuao.pellegrino@gmail.com 
c/o Hokuao Pellegrino 
213 West Waiko Road 
Waikapu, HI  96793 
 
L. Ishikawa      lorilei@hawaii.edu 
Piko Ao, LLC 
2839 Kalialani Circle 
Pukulani, HI 96768 
 
Michael Rodrigues     mikerodmaui@yahoo.com 
2518 W. Main Street 
Wailuku, HI 96793 
 
Waldemar & Darlene Rogers     rogers001@hawaii.rr.com 
1421 Nuna Place 
Wailuku, HI 96793 
 
Burt Sakata      waihee89@yahoo.com 
107 Waihee Valley Road 
Wailuku, HI 96793 
 
Bryan Sarasin, Sr.     mauifishfarm@hawaiiantel.net 
c/o Bryan Sarasin, Jr. 
P.O. Box 218 
Wailuku, HI 96793 
 
 

mailto:upperwaiehu@yahoo.com
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mailto:rogers001@hawaii.rr.com
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Duke and Jean Sevilla and Christina Smith  sevillad001@hawaii.rr.com 
702 Kaae Road 
Wailuku, HI  96793 
 
Jeff and Ramona Lei Smith    ohianui.ohana@gmail.com 
P.O. Box 592 
Wailuku, HI 96793 
 
Murray and Carol Smith    murray@jps.net 
P.O. Box 11255 
Lahaina, HI 96761 
 
Crystal Smythe     nalanismythe@yahoo.com 
John Minamina Brown Trust 
727 Wainee Street, Ste. 104 
Lahaina, HI 96761 
 
Clayton Suzuki     cssuzuki@hawaiiantel.net 
Linda Kadosaki 
Reed Suzuki 
Scott Suzuki 
P.O. Box 2577 
Wailuku, HI 96793 
 
John Varel      jvarel@fusionstrom.com 
191 Waihee Valley Road 
Wailuku, HI 96793 
 
Michele and Leslie Vida, Jr.    mikievida@hotmail.com 
135 Pilikana Place 
Wailuku, HI 96793 
 
Leslie Vida, Sr.     dmlavida@yahoo.com 
c/o Donna Vida 
125 Pilikana Street 
Wailuku, HI 96793 
 
Roger Yamaoka     rryamaoka@aol.com 
Kevin Yamaoka     kty@hawaii.rr.com 
1295 Old Waikapu Road 
Wailuku, HI  96793 
 
 
 
 
 

mailto:sevillad001@hawaii.rr.com
mailto:ohianui.ohana@gmail.com
mailto:murray@jps.net
mailto:nalanismythe@yahoo.com
mailto:cssuzuki@hawaiiantel.net
mailto:jvarel@fusionstrom.com
mailto:mikievida@hotmail.com
mailto:dmlavida@yahoo.com
mailto:rryamaoka@aol.com
mailto:kty@hawaii.rr.com
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Caleb Rowe, Esq.     caleb.rowe@co.maui.hi.us 
Kristin Tarnstrom, Esq.    kristin.tarnstrom@co.maui.hi.us 
County of Maui     susan.pacheco@co.maui.hi.us 
Dept. of the Corporation Counsel 
200 South High Street 
Wailuku, HI  96793 
(County of Maui, Department of Water Supply) 
 
Colin J. Lau, Esq.     colin.j.lau@hawaii.gov 
465 S. King Street, Rm. 300     
Honolulu, HI 96813 
cc:  Russell Kumabe     russell.p.kumabe@hawaii.gov 
       Holly McEldowney    holly.mceldowney@hawaii.gov 
(Dept. of Land and Natural Resources, 
       Division of State Parks) 
 
Tina Au, Esq.      christina@hilt.org 
Oahu Island Director 
Hawaiian Islands Land Trust, HILT 
P.O. Box 965 
Wailuku, HI  96793 
cc:  Scott Fisher     scott@hilt.org 
       Penny Levin     pennysfh@hawaii.rr.com 
 
Yvonne Izu, Esq.     yizu@moriharagroup.com 
Wayne E. Costa, Jr., Esq.    wcosta@moriharagroup.com 
Kris N. Nakagawa, Esq.    knakagawa@moriharagroup.com 
Morihara Lau & Fong LLP 
400 Davies Pacific Center 
841 Bishop Street 
Honolulu, HI 96813 
cc:  Garret Hew     ghew@hcsugar.com 
(Hawaiian Commercial & Sugar Co. (HC&S)) 
 
Isaac Moriwaki, Esq.     imoriwake@earthjustice.org 
Earthjustice       
850 Richards Street      
Suite 400 
Honolulu, HI  96813 
(Hui O Na Wai Eha and Maui Tomorrow  
Foundation) 
 
Avery and Mary Chumbley    abc@aloha.net 
363 West Waiko Road 
Wailuku, HI  96793 
(Makani Olu Partners LLC) 

mailto:caleb.rowe@co.maui.hi.us
mailto:susan.pacheco@co.maui.hi.us
mailto:colin.j.lau@hawaii.gov
mailto:russell.p.kumabe@hawaii.gov
mailto:holly.mceldowney@hawaii.gov
mailto:christina@hilt.org
mailto:scott@hilt.org
mailto:pennysfh@hawaii.rr.com
mailto:yizu@moriharagroup.com
mailto:wcosta@moriharagroup.com
mailto:knakagawa@moriharagroup.com
mailto:ghew@hcsugar.com
mailto:imoriwake@earthjustice.org
mailto:abc@aloha.net
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Jodi Yamamoto, Esq.     jyamamoto@ychawaii.com 
Wil Yamamoto, Esq.     wyamamoto@ychawaii.com 
Yamamoto Caliboso 
1099 Alakea Street, Ste. 2100 
Honolulu, HI 96813 
(MMK Maui, LP, The King Kamehameha  
   Golf Club, Kahili golf Course) 
 
Judy A. Tanaka, Esq.     judy.tanaka@dentons.com 
Pamela Bunn, Esq.     pam.bunn@dentons.com 
Dentons US LLP 
1001 Bishop Street, Ste. 1800 
Honolulu, HI 96813 
(Office of Hawaiian Affairs) 
 
Craig Nakamura, Esq.     cnakamura@carlsmith.com 
Catherine L.M. Hall, Esq.    chall@carlsmith.com 
Carlsmith Ball LLP 
2200 Main Street, Ste. 400 
Wailuku, HI  96793 
(Wahi Hoomalu Limited Partnership) 
 
Peter A. Horovitz, Esq.    pah@mhmaui.com 
Kristine Tsukiyama, Esq.    kkt@mhmaui.com 
Merchant Horovitz LLLC 
2145 Wells Street, Ste. 303 
Wailuku, HI 96793 
(Waikapu Properties, LLC and MTP (Maui 
Tropical Plantation Operating Company, LLC) 
cc:  Albert Boyce     albertboyce@gmail.com 
 
Paul R. Mancini, Esq.     pmancini@mrwlaw.com 
James W. Geiger, Esq.    jgeiger@mrwlaw.com 
Mancini, Welch, & Geiger LLP 
RSK Building 
305 Wakea Avenue, Ste. 200 
Kahului, HI 96732 
cc:  Avery Chumbley     abc@aloha.net 
(Wailuku Water Company, LLC) 
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Tim Mayer, Ph.D     tim_mayer@fws.gov 
Supervisory Hydrologist 
Water Resources Branch 
US Fish and Wildlife Service 
911 NE 11th Avenue 
Portland, OR 97232-4181 
cc:  Frank Wilson     frank.wilson@sol.doi.gov 
 
Earleen Tianio      earleen@tonytlaw.com 
Takitani, Agaran & Jorgensen, LLP 
24 North Church Street, Ste. 409 
Wailuku, HI  96793 
(Ken Ota, Saedence Ota, Kurt Sloan, Elizabeth 
Sloan, Anthony Takitani, Audrey Takitani,  
Kitagawa Motors, Inc., SPV Trust and  
Gerald W. Lau Hee) 
 
Lawrence H. Miike     lhmiike@hawaii.rr.com 
Hearings Officer 
1151 Punchbowl Street, Rm. 227 
Honolulu, HI 96813 
 
Linda L.W. Chow, Esq.    linda.l.chow@hawaii.gov 
Deputy Attorney General 
465 S. King Street, Rm. 300 
Honolulu, HI 96813 
 
Jae B. Park, Esq.     jpark@awlaw.com 
Ashford & Wriston 
999 Bishop Street, Ste. 1400 
Honolulu, HI 96813 
(Mahi Pono, LLC) 
 
Mahi Pono, LLC     grant.nakama@mahipono.com 
c/o Grant Nakama 
P.O. Box 1104 
Puunene, HI 96784 
 
David Schulmeister, Esq.    dschulmeister@cades.com 
Trisha H.S.T. Akagi, Esq.    takagi@cades.com 
Cades Schutte 
1000 Bishop Street, Ste. 1200 
Honolulu, HI 96813 
(Mahi Pono LLC)  
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Kathy S. Yoda      Kathy.s.yoda@hawaii.gov 
1151 Punchbowl Street, #227 
Honolulu, HI 96813 
Commission on Water Resource Management 
State of Hawaii 
 
 
 DATED: Honolulu, Hawaii, August 5, 2021. 

 

      /s/ Brian A. Kang_________________ 
      BRIAN A. KANG, ESQ. 
      SUMMER H. KAIAWE, ESQ. 
      Attorneys for Applicants 
      WAILUKU COUNTRY ESTATES IRRIGATION 
      COMPANY and WAILUKU COUNTRY ESTATES  
      COMMUNITY ASSOCIATION, INC.   
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