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HOKUAOQO & ALANA PELLEGRINO EXCEPTIONS TO HEARING’S OFFICER’S
PROPOSED FINDINGS OF FACT, CONCLUSIONS OF LAW., AND DECISION & ORDER

Aloha mai kakou,

Pursuant to Minute Order 12, I, Hoktiao Pellegrino respectfully submit written exceptions to
the Hearing Officer’s Proposed Findings of Fact, Conclusions of Law and Decision & Order in
Case Number CCH-MA 15-01 filed on November 1, 2017 (the “Proposed Order”). There are three
main objections that we will be addressing in the following Exceptions.

1. Regarding Surface Water Use Permit Application — SWUPA 2332-E & 2333.6-N for TMK
No. (2) 3-5-012:023.

2. Regarding Traditional & Customary Rights related to Surface Water Use Permit
Application —- SWUPA 2332-E & 2333.6-N for TMK No. (2) 3-5-012:023.

3. Regarding the proposal that no further action is needed on the IIFS below the Waihe‘e
Ditch diversion based on an apparent misperception of the situation regarding the dumping
of Waihe‘e River water into Waikapii Stream and impact to Kealia Pond National Wildlife
Refuge.

1. In2009, my family and I filed SWUPA 2332-E and 2333.6-N, for surface water from the North
Waikapii Kuleana ‘Auwai via the Waikapii Stream for both TMK No. (2) 3-5-012:020 (“Parcel
20”) and No. (2) 3-5-012:023 (“Parcel 23”). The matter on hand is in regards to Parcel 23.
This 2.134 acre parcel of kuleana land is where my wife (Alana Ka‘opiiiki-Pellegrino) and I
along with our children live and operate Noho‘ana Farm. Since 2004, we along with my parents
(Victor and Wallette Pellegrino) have been restoring and cultivating our ancestral lo‘i kalo for
the purpose of sustaining our family, community and implementing our cultural ag education
program which has engaged more than 12,500 preschool through college students and
community participants. Since returning to our ancestral land, my family and I have always



had the intention and commitment to restoring and cultivating all of our lo‘i kalo. We
conducted a detailed survey of our land and have concluded that as specified in SWUPA 2332-
E and 2333.6-N that there are a total of 12 lo‘i kalo which equates to a total of 1.6 acres of
2.134 acres on Parcel 23. As provided in my testimony during the 2016 CCH, I specified that
our lo‘i kalo range from as small as 300 sq. ft. to over 8,000 sq. ft. In fact, our largest lo‘i on
Parcel 23 is 182° x 46° or 8,372 sq. ft. When we began restoring our lo‘i in 2004, we were
greatly limited in our ability to cultivate beyond 1-2 lo‘i kalo at any given time out of 12 that
we intended to open due to the low stream flow caused by the WWC South Waikapii Diversion.
We felt like we were held hostage from 2004 until the end of 2014 in which an IIFS was
implemented for Waikapt Stream. The increase in stream flow, yet still limiting, allowed us
to expand our cultivation of lo‘i kalo from 1-2 lo‘i on 0.2 acres to 4-5 lo‘i on 0.5 acres.

The permit granted to Parcel 23 by the proposed decision will greatly impact our current needs
and intentions for full restoration of 12 lo‘i kalo. For one, the allocated amount via the permit
is only 31,700 gpd for 0.2 acres when in our SWUPA 2332-E we specified our existing use as
54,000-62,000gpd. Further, since 2014, we now have 0.5 acres in cultivation and are in the
process of restoring all 1.6 acres/12 lo‘i kalo when more stream flow exists. This current
permitted allocation limits our current state of cultivation and would not allow us to cultivate
all 12 lo‘i kalo or 1.6 acres as we have specified in both SWUPA 2332-E and SWUPA 2333.6-
N as our main purpose and end goal. I would like to request the Hearing Officer to make the
appropriate changes in the permitted amount to include our current use of water for 0.5 acres
as well as the proper amount for our full build out of 1.6 acres. The allocation for full build out
of our 1.6 acres based on the calculation used by the Hearing’s Officer for lo‘i kalo should be
as follows; 240,000 mgd (1.6 acre x 150,000 gad).

The second issue on hand is in regards to the proposed decision not to grant a Category 1:
Traditional and Customary Rights permit for Parcel 23. I disagree with this conclusion due to
the fact that both my wife and I are a Native Hawaiian ‘ohana growing kalo on our kuleana
land, in an area in which kalo was historically grown by Native Hawaiians, of whom I am
related to. I did not need to prove I am genealogically connected to this parcel. In fact I am
genealogically connected not only to this parcel but to 3 other kuleana parcels throughout the
Waikapii Ahupua‘a. Had I known that I needed to disclose in greater detail my ancestral
connection to Parcel 23 and others to prove my lineage to the ahupua‘a of Waikapi, I would
have provided that in my testimony. It is however irrelevant due to the fact that [ am Native
Hawaiian and engaged in the traditional and customary practice of growing kalo in Na Wai
‘Eha. Therefore, I would like to request that our permit for Parcel 23 be classified as Category
1: Traditional and Customary Rights.

The third and final exception is in regards to a statement in the proposed decision on page 525
about how water has returned to Kealia Pond: “The conditions for the Waihe‘e Ditch diversion
at high flows was to ensure that such flows would not be captured by the Waihe‘e Ditch and
that water would reach Kealia (sic) Pond when the stream flooded. As a consequence, water



has returned to Kealia (sic) Pond, which was previously “mud flats,” despite its not flowing
continuously in its lowest reaches. (FOF 85, 301, COL 127.)”

The true characteristics of Waikapi Stream and it’s natural flow in relationship to Kealia Pond
National Wildlife Refuge have never been fully understood nor studied. While there may be
water observed in the lower reaches of the Waikapii Stream and consistent flow entering Kealia
Pond and exiting via the muliwai of Palalau into Ma‘alaca Bay, what is occurring is unnatural
and caused by Wailuku Water Co. dumping Waihe‘e Ditch water into Waikapt Stream via a
return ditch that parallels the stream 50 feet beyond the intake on Waikapi Stream.

The main source of water for K€alia historically and prior to any sugar plantation stream
diversions was Waikapt Stream. Kealia was once Maui’s largest wetland, ancient inland
fishpond, included Mahele awardees to those Native Hawaiian families who managed the most
famous pa‘akai or salt producing region on Maui. Following the installation of modern sugar
plantation era diversions such as the South Waikapii Intake (circa 1900), the only water that
would reach Kealia was during high flow events, in which water flowed over the diversions.
In 1992 when the 704 acre Kealia Pond National Wildlife Refuge was established, brackish
wells provided water and habitat for the endangered ac‘o or Hawaiian stilt (Himantopus
mexicanus knudseni) and ‘alae ke‘oke‘o or Hawaiian coot (Fulica americana alai).

What one observes today at Kealia is a pond that literally full to the brim. The Refuge has
ceased operating their wells for over 3 years which related directly to the establishment of the
IIFS for Waikaptu Stream (2014). Waihe‘e Ditch water being dumped in the Waikapt Stream
is the sole reason why water is currently in Kealia. Waihe‘e Ditch was the source of irrigation
for HC&S, which leased over 1,000 acres of land from Waikapt Properties (previously
Wailuku Agribusiness) for cultivating sugarcane. HC&S began phasing out of sugarcane
cultivation on these lands beginning in 2012 and eventually ceased all farming operations by
the end 0f 2016. Beginning in 2015, after the 2.9 mgd IIFS was established on Waikapii Stream
and HC&S had substantially phased out of sugarcane production, Wailuku Water Company
started dumping the “surplus” water from the Waihe‘e Ditch into Waikapii Stream on a daily
basis. Rather than leaving the “surplus” water in its source streams (i.e. Waihe‘e River,
Wailuku River, and Waikapt Stream), it was diverted and then dumped, inundating Kealia
Pond National Wildlife Refuge. Although never measured, the amount was likely in the
millions of gallons in order for it to reach Kealia Pond on a consistent basis as it has.

While water in Kealia Pond is beneficial to promoting habitat for the endangered native aviary,
aquatic and mammal species, the sudden and continual surge of water has caused an onset of
challenges never faced before. Kealia Pond in a very short period of time expanded from less
than 50 acres to over 500 acres of wetlands. The entire Refuge staff which include biologists
have been overwhelmed with problems never experienced since their inception, including a
vast increase of feral ungulates, rodents and non-native aviary species, many of which prey on
the endangered wetland birds, nests and eggs. The large increase of unnatural flow entering



the Refuge has also allowed for invasive plant species to flourish which in turn outcompete
native plant species that are critical habitat for the endangered wetland birds.

Kealia Pond needs stream water for the purpose of providing habitat for endangered wetland
aviary and mammal species, native aquatic and insect species as well as serving as an important
cultural and historic site on Maui. However, the unnatural flow of water that has been occurring
via the dumping of other river and stream sources into Waikapt Stream by Wailuku Water
Company is unacceptable and is causing detrimental problems to what should be a wetland
environment flourishing naturally.

I would like to request that the Hearings Officer address this issue head on by first ordering
Wailuku Water Co. to cease all dumping of Waihe‘e Ditch water into Waikapii Stream, except
as may be helpful to support a study of the downstream flow characteristics of the stream.
Secondly, since Waikapt Stream water is not being allocated in any Surface Water Use Permit
Applications after users from the South Waikapt Intake, South Kuleana ‘Auwai and North
Waikapii Kuleana ‘Auwai, whatever flow that is in the Waikapii Stream at the point of the
Waihe‘e Ditch Intake at Waikapi Stream, should not be diverted and allowed to flow naturally
and continuously to Kealia Pond. This will provide critical data and a true understanding of
the characteristics of the Waikapii Stream in relationship to Kealia Pond National Wildlife
Refuge, which has never been comprehensively studied from the first Na Wai ‘Eha Contested
Hearing Case to the one before us currently.

We Reserve the right to respond, either in writing, orally, or both, to any other party’s exception
that may impact our family’s Traditional and Customary Rights and interests.

Dated: Waikapt, Hawai‘i, January 5, 2018.

Hokiiao Pellegrino

Kuleana Land Owner
Noho‘ana — Waikapii Ahupua‘a
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CERTIFICATE OF SERVICE

I hereby certify than on January 5, 2018, HOKUAO PELLEGRINO PROVIDED EXCEPTIONS TO
HEARINGS OFFICER’S PROPOSED FINDING OF FACT, CONCLUSIONS OF LAW, & DECISION AND ORDER;
CERTIFICATE OF SERVICE was served on the Commission on Water Resource Management, by US mail and
electronic service, and on the parties listed below, by electronic service.

SERVICE BY MAIL
Commission on Walter Resource Management
1151 Punchbowl Street, room 227
Honolulu, Hi 96813

(By email: kathyyoda@hawaii.gov)




Douglas Bell
1420 Honua Place
Waikapu, HI 96793

Doyle Betsill

c/o Betsill Brothers
P.O. Box 1451
Wailuku, H196793

Francisco Cerizo
PO Box 492
Wailuku, HI 96793

Heinz Jung and Ceci lia Chang
P.O. Box 1211
Wailuku, HI 96793

Jordanella (Jorrie) Ciotti
484 Kalua Road
Wailuku, HI 9679

ELECTRONIC SERVICE

sandi.doug@hawaiiantel.net

teresa(@bbcmaui.com

cerizot@gmail.com

cici.chang@hawaiiantel.net

jorrieciotti@gmai l.com
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Fred Coffey
1271 Malaihi Road
Wailuku, HI 96793

James Dodd
P.O. Box 351
Wailuku, HI 96793

Kathy De Hart
P.O.Box 1574
Wailuku, HI 96793

John V. & Rose Marie H. Duey
Hooululahui LLC

575 Alao Valley Rd.
Wailuku, HI 96793

cc: Nani Santos

Stanley Faustino
c/o Kanealoha Lovato-Rodrigues
384 Waihee Valley Road

Wailuku, HI 96793

William Freitas

c/o Kapuna Farms LLC
2644 Kahekili Highway
Wailuku, HI 96793

Diannah Goo
c/o April Goo
2120 C Kahekili Hwy.

Wailuku, HI 96793

Nicholas Harders on behalf of:
Karl & Lee Ann Harders
1422 Nuna Pl.

Wailuku, HI 96793

Theodore & Zelie Harders
T&Z Harders FAM LTD PTNSHP
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kdehart! 7(@gmail.com
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Theodore and Zelie Harders Family Ltd. Partnership
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Wailuku, HI 96793
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Evelyn Kamasaki
Cynthia Ann McCarthy
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Kimberly Lozano
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Renee Molina
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Douglas Myers
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Lorrin Pang
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Michael Rodrigues
2518 W. Main Street
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charl 151 @hawaii.rr.corn

pauahi808@aol.com

myoheo@yahoo.com

upperwaichu@yahoo.com

pangk005@hawaii.IT.corn

hokuao.pellegrino@gmail.com

lorilei@hawaii.edu

mikerodInaui@yahoo.com


mailto:gregibara56@gmail.com
mailto:crncmaui@live.com
mailto:51@hawaii.rr
mailto:pauahi808@aol.com
mailto:myoheo@yahoo.com
mailto:upperwaiehu@yahoo.com
mailto:pangk005@hawaii.IT.corn
mailto:hokuao.pellegrino@gmail.com
mailto:lorilei@hawaii.edu
mailto:mikerod1naui@yahoo.com

Burt Sakata
107 Waihee Valley Rd.
Wailuku, HI 96793

Bryan Sarasin, Sr.
c/o Bryan Sarasin, Jr.
P.O. Box 218
Wailuku, HI 96793

Duke & Jean Sevilla & Christina Smith

702 Kaae Road
Wailuku, HI 96793

Jeff and Ramona Lei Smith
P.O.Box 592
Wailuku, HI 96793

Murray and Carol Smith
P.O.Box 11255
Lahaina, HI96761

Crystal Smythe

John Minamina Brown Trust
727 Wainee Street, Suite 104
Lahaina, HI 96761

Clayton Suzuki
Linda Kadosaki
Reed Suzuki Scott
Suzuki P.O. Box
2577 Wailuku, HI
96793

John Varel
191 Waihee Valley Road
Wailuku, HI 96793

Michele and Leslie Vida, Jr.
135 Pilikana Place
Wailuku, HI 96793

Leslie Vida, Sr.
c/o Donna Vida
125 Pilikana Street
Wailuku, HI 96793

waihee89@yahoo.com

mauitishfarm@hawaiiantel.net

sevilladOO [ (@hawaii.rr.com

ohianui.ohana@gmail.com

murray(@jps.net

cytl@maui.net

csuzuki@wailukuwater.com

jvarel(@fusionstorm.com

mikievida@hotmail.com

dmlavida@yahoo.com
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Roger Yamaoka rryamaoka(@aol.com

Kevin Yamaoka kty@hawaii.rr.com
1295 Old Waikapu Road Wailuku,

HI196793

Gilbert Keith-Agaran earleen@tonytlaw.com

Takitani Agaran & Jorgenson, LLLP
24 N. Church St. Ste. 409
Wailuku, Maui, Hawaii 96793

(Ken Ota, Saedene Ota. Kurt Sloan, Elizabeth Sloan, Anthony Takitani, Audrey Takitani,
Kitagawa Motors, Inc., Spv Trust, and Gerald W. Lau He)

Caleb Rowe, Esq. caleb.rowe@'co.maui.hi.us
Kristin Tamstrom, Esq. kristin.tarnstrom(@'co.maui.hi.us
County of Maui susan.pacheco(@co.maui.hi.us

Department of the Corporation Counsel
200 South High Street
Wailuku, HI 96793

(County of Maui, Department of Water Supply)

ColinJ. Lau, Esq. colin.j.lau@hawaii.gov
465 S. King Street, Room 300
Honolulu, Hawaii 96813

cc: Russell Kumabe russell.p.kumabe@hawaii.gov
Holly McEldowney holly.mceldowney@hawaii.gov

(Department of Land and Natural Resources, Division of State Parks)

Yvonne lzu, Esq. yizu(@moriharagroup.com
Morihara Lau & Fong LLP 400

Davies Pacific Center 841 Bishop

Street

Honolulu, H196813

cc: Garret Hew ghew(@hcsugar.com
(Hawaiian Commercial & Sugar Co. (HC&S))

Tina Aiu, Esq. christina((@.hilt.org
Oahu Island Director
Hawaiian Islands Land Trust, HILT
P.O. Box 965
Wailuku, HI 96793
cc: Scott Fisher scott@hilt.org
Penny Levin pennystll(@hawaii.rr.com
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Paul R. Mancini, Esq. pmancini@mrwlaw.com
James W, Geiger, Esq. jgeiger@mrwlaw.com
Paul Mancini, Esq.

Mancini, Welch, & Geiger LLP

RSK Building

305 Wakea Avenue, Suite 200

Kahului, HI 96732

cc: Avery Chumbley

(Wailuku Water Company, LLC)

Tim Mayer, Ph.D. tim_mayer@fws.gov
Supervisory Hydrologist Water Resources

Branch US Fish and Wildlife Service 911

NE 11" Avenue

Portland, OR 97232-4181

cc: Frank Wilson: frank.wilson(@sol.doi.gov
Lawrence H. Miike lhmiike@hawaii.rr.com
Hearings Officer

1151 Punchbowl! Street, Room 227 Honolulu,

Hawaii 96813

Linda L.W. Chow, Esq. linda.l.chow(@hawaii.gov
Deputy Attorney General

465 S. King Street, Room 300 Honolulu,

Hawaii 96813

Dated: Waikapt, Hawai‘i, January 5, 2018.

Tsthinoe Pllegune

Hoktiao Pellegrino

Kuleana Land Owner
Noho‘ana — Waikapt Ahupua‘a






