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Case No. CCH-MA15-01

TESTIMONY OF CECILIA CHANG;
EXHIBITS “2182-CHANG-1” – “2182-
CHANG-3”; CERTIFICATE OF SERVICE

TESTIMONY OF CECILIA CHANG

1. This testimony is provided in support of Surface Water Use Permit Application

(“SWUPA”) No. 2182, filed with the Commission on Water Resource Management on April 21,

2009, for a parcel in Waiehu, Tax Map Key (“TMK”) No. (2) 3-2-016:001. The SWUPA was

filed in my husband (Heinz Jung) and my names, but my husband has since passed away. I have

lived on this land since the late 1990s and acquired it from my father, George K. Chang.

2. At the time I filed my SWUPA I believed that the land contained a reservation of

rights therefore I did not claim appurtenant rights.  However, based on my review of the Deed

dated October 7, 1933, I found that the Deed contains no reservation of rights; as such I now

reserve the right to claim appurtenant water rights.

3. My domestic water use is a protected public trust purpose.
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4. Based on the information set forth below, I request recognition of appurtenant

rights for TMK No. (2) 3-2-016:001 in the amount of 150,000 gallons per day (“gpd”).  I request

a Surface Water Use Permit for my current reasonable-beneficial use on TMK No. (2) 3-2-

016:001 in the amount of 684 gpd, which was the existing use as of April 30, 2008.

QUANTIFICATION OF APPURTENANT RIGHTS

5. TMK No. (2) 3-2-016:001 is comprised of portions of two Land Commission

Awards (“LCAs”), LCA No. 3446 to Kaahu, confirmed by Royal Patent No. 3938, and LCA No.

8559B:20.1 to Lunalilo. I am attaching various Māhele documents that confirm water use on

TMK No. (2) 3-2-016:001 at the time that it was converted to fee simple.

6. Attached as “2182-CHANG-1” is a true and correct copy of LCA No. 3446 to

Kaahu, the foreign testimony, the native testimony (both the original and the English translation),

the native register supporting the award, and the survey boundary.

7. Attached as “2182-CHANG-2” is a true and correct copy of a survey diagram

showing the location of the kula land boundary of LCA No. 3446 along with the location of both

LCA No. 3446 and LCA No. 8559B:20.1 in my property, TMK No. (2) 3-2-016:001. Also

attached is a map indicating the triangular area of LCA No. 8559B:20.1 I used to calculate what

percentage of 8559B:20.1 is part of my land.

8. A true and correct copy of the County tax map for TMK No. (2) 3-2-016:001 is

also attached as “2182-CHANG-3.”

9. As depicted in 2182-CHANG-2, approximately 91% of my land falls under LCA

No. 3446 and only 9% is within ‘āpana 20 of LCA No. 8559B. I calculated the 9% by rounding

to the nearest whole percent and utilizing two basic math concepts:  (1) the area within my TMK

that overlaps with LCA No. 8559B forms two right triangles; and (2) the sides of right triangle 1
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are approximately 47 feet, 92.25 feet, and 103 feet, while the sides of right triangle 2 are

approximately 6 feet and 127.94 feet (hypotenuse length not needed for triangle 2 to calculate

area).  I used the survey diagram boundary lengths (92.25 and 127.94) and the scale of 1 inch =

50 feet from 2182-CHANG-2 as the basis for determining the triangles’ sides. I utilized the

following formula to calculate area for a right triangle: Area = ab/2.  The approximate area of

triangle 1 is 2,168 square feet.  The approximate area of triangle 2 is 384 square feet.  Together

the area of my land that overlaps with LCA 8559B:20.1 is 2,552 square feet, or approximately

9% of my total property area of 0.683 acres. The area of my land that overlaps with LCA 3446

is 0.624 acres, or approximately 91%.

10. The documents in 2182-CHANG-1, referring to LCA No. 3446 located in the ‘ili

of Poino, confirm that my land was cultivated in wetland kalo: the LCA itself describes the

boundaries of two pōʻalima within it, the foreign testimony says that the land consists of “one

piece of kalo and kula land,” with “5 poalima loi in it;” the translation of the native testimony

specifies “1 taro section and pasture” with “5 poalima there.” The native register specifies “aina

lo‘i” which means “wet taro land,” and also specifies “lo‘i 16” and “10 lo‘i.” Having consulted

with experts in Nā Wai ʻEhā land tenure at the time of the Māhele, I understand that pōʻalima in

Nā Wai ʻEhā, including mine, were all cultivated in loʻi kalo.  Therefore when my documents

specify “poalima,” it refers to one or many lo‘i kalo. Additionally, after consulting with these

Māhele experts, kula means a non-flooded cultivated area. Based on the fact that lo‘i and kula

land are in LCA No. 3446, but the LCA is overwhelmingly described as containing loʻi, it is

likely that most of my property, though having some kula land, was cultivated in wetland kalo.

Also, based on the fact that Waiehu Stream is located opposite from where my property is within

LCA No. 3446, it is likely that my property in the LCA contained kula land because it was
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further from the stream and therefore likely the non-flooded cultivated land. I approximate that

80% of my land within LCA No. 3446 was in wetland kalo cultivation at the time of the Māhele.

The documents in 2182-CHANG-1, establish my land contained lo‘i kalo.

11. TMK No. (2) 3-2-016:001 is 0.683 acres.  As explained above, approximately

91% of my parcel, or 0.624 acres, is covered by LCA No. 3446. Based on Māhele documents in

2182-CHANG-1, approximately 80% of my land located in LCA No. 3446 was cultivated in

wetland kalo. Therefore, the quantification of the appurtenant rights is the amount of water

sufficient to grow kalo on 80% of 0.624 acres, or 0.5 acres, using traditional methods.

12. It is my understanding that, on average, taking into account fallow lo‘i and

uncultivated areas such as banks between lo‘i, healthy wetland kalo requires between 100,000

and 300,000 gallons of water per acre per day (“gad”), and that areas with greater proportions of

lo‘i in cultivation will require an amount closer to the upper end of this range.

13. Thus, in my best estimation, the water right appurtenant to TMK No. (2) 3-2-

016:001 is 150,000 gpd (0.5 acres x 300,000 gad).

AMOUNT REQUESTED UNDER PERMIT

14. I use water from the Waiehu Stream via Spreckels Ditch. It is my understanding

that this ‘auwai receives water from Spreckels Ditch, south of Waiehu Stream. The Wailuku

town ‘auwai receives water via a pipe in Spreckels Ditch and the water travels in pipes and

ditches through Wailuku and eventually passes onto our land on Malaihi Road. We access the

water via a Wailuku Water Company pipe in the ‘auwai, which runs to my property. I would

like to divert a modest amount of water from Waiehu Stream to irrigate my non-commercial

garden of fig, mango, breadfruit, lychee, coconut, orange, lime, tangerine, avocado, kukui nut,
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kumquat, palm, squash, tomato, eggplant, plumeria, heleconia, bird of paradise, periwinkles,

basil, green onions, tarragon, chives, and mint, and to water my lawn.

15. I am requesting a permit for the amount of water necessary for these domestic

uses.  I believe that the 2002 State of Hawai‘i Water System Standard for Maui County of 600

gpd per single family home is sufficient for my existing domestic water uses.

REASONABLE-BENEFICIAL ANALYSIS

16. My existing use is “reasonable-beneficial,” defined as:  “the use of water in such a

quantity as is necessary for economic and efficient utilization, for a purpose, and in a manner

which is both reasonable and consistent with the state and county land use plans and public

interest.” HRS § 174C-3.

17. The quantity I am requesting is necessary for the economic and efficient irrigation

of my home garden, which includes bananas and citrus for consumption by myself, ‘ohana, and

neighbors, and herbs and tropical flowers, which provide my neighbors and I with aesthetic

enjoyment.  My use of the stream water is economic and efficient, as I use only the amount

needed to irrigate my garden and lawn, and I will implement measures to minimize water loss,

including using a combination of garden hoses, pipes and sprinklers and water either early

morning or early evening, which reduce evaporation and leakage.

18. My use of stream water to irrigate my garden is also consistent with the state and

county land use plans and the public interest.  My land is classified by the State as Rural, and

zoned by the County as Residential.  My water use on my land for domestic cultivation is in the

public interest and fulfills a public trust purpose.
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ALTERNATIVES ANALYSIS

19. Because my land has appurtenant rights to stream water in the nature of an

easement that was conveyed at the time of the Māhele, I am not required to provide an

alternatives analysis to show that I have no practicable alternative source of water.  My

appurtenant right is for stream water, not for water from any other source, and my exercise of

this right enjoys maximum protection and first priority under the law.  Nonetheless, the

Alternatives Analysis set forth in my SWUPA remains applicable, true, and correct.

20. I will use a reasonable amount of Waiehu Stream water to maintain my non-

commercial garden of fruits, herbs, and flowers, along with other community members along

Waiehu Stream.  Other alternatives, such as municipal water, reclaimed wastewater, water from

other ditch systems, desalinized water, and groundwater, are not practicable alternatives to the

water from Waiehu Stream.  Requiring me to pay for these alternatives instead of diverting the

small amount of stream water via the Waiehu Stream that runs near my land would impose an

unfair and impracticable cost on me and my family, given that I am a small, non-commercial,

domestic water user.
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