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TESTIMONY OF CRYSTAL SMYTHE 

I. This testimony is provided in support of Surface Water Use Permit Application 

("SWUPA") Nos. 2217 and 2218, filed with the Commission on Water Resource Management 

011 April 23, 2009, for two parcels in Waikapu, Tax Map Key ("TMK") Nos. (2) 3-6-006:025 and 

(2) 3-6-006:029. Both parcels are owned in part by the John Minamina Brown Trust, of which I 

am the sole trustee. I submit this testimony on behalf of myself and my 'ohana. 

2. We are a Native Hawaiian 'ohana who are descendants of native Hawaiians who 

inhabited the Hawaiian Islands prior to 1778. Pursuant to Article XII, Section 7 of the Hawai'i 

Constitution and Hawai'i Revised Statutes ("HRS") section 174C-1 0 I, our uses of stream water 

are traditional and customary cultural practices that are protected public trust purposes. 

3. Our domestic water use is also a protected public trust purpose. 



4. Because Waikapii Stream crosses through our 'ohana's land, and we had an 

existing use of stream water on April 30, 2008, we are existing riparian users under Hawai'i law, 

and our use is protected under Article XI, Section 7 of the Hawai'i Constitution. 

5. Based on the information set forth below, we request recognition of appurtenant 

rights for TMK Nos. (2) 3-6-006:025 and (2) 3-6-006:029 in the amount of375,000 gallons per 

day. We request a Surface Water Use Permit for our current reasonable-beneficial use for TMK 

Nos. (2) 3-6-006:025 and (2) 3-6-006:029 of300,600 gallons per day. 

QUANTIFICATION OF APPURTENANT RIGHTS 

6. TMK No. (2) 3-6-006:025 is comprised of a portion of 'apana I of Land 

Commission A ward ("LCA") No. 2577 to Hakiki, confirmed by Royal Patent (RP) No. 4948. 

TMK No. (2) 3-6-006:029 is comprised ofLCA No. 3277 to Waiho, confirmed by RP No. 31 19. 

7. We are attaching various Mahele documents that confirm water use on TMK 

Nos. (2) 3-6-006:025 and (2) 3-6-006:029 at the time of the Mahele. 

8. Attached as "22 I 7-BROWN-I" is a true and correct copy ofLCA No. 2577 to 

Hakiki, as well the foreign testimony supporting the award (in English). 

9. Attached as "22 I 7-BROWN-2" is a true and correct copy of LCA No. 3277 to 

Waiho, as well as the foreign testimony (original in English) supporting the award . 

10. Attached as "22 I 7-BROWN-3" is a true and correct copy of a screen shot from 

the Office of Hawaiian Affairs' KTpuka Database, showing the location of LCA No. 2577 (in 

orange) and 3277 (in yellow). This map has been marked to show the location of our ' ohana's 

land, TMK Nos. (2) 3-6-006:025 (in blue), and (2) 3-6-006:029 (in green). 
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II. The documents in 2217-BROWN-I, referring to LCA No. 2577, confirm that 

'iipana I, in the 'iii ofKaopala was cultivated in wetland taro: the foreign testimony states there 

were II lo'i in 'iipana I, as well as a po'alima. 

12. The documents in 2217-BROWN-I, referring to LCA No. 3277, establish that this 

land, also in the 'iii of Kaopala, was cultivated in wetland taro: the foreign testimony describes 

this land as containing lo'i kalo. 

13. TMK No. (2) 3-6-066:025 is 0.62 acre and TMK No. (2) 3-6-006:029 is 0.63 acre. 

Thus, based on the Miihele documents in 2217-BROWN-I and 22 I 7-BROWN-2, the 

quantification of the appurtenant rights is the amount of water sufficient to grow kalo on 1.25 

acres using traditional methods. 

14. It is my understanding that, on average, taking into account fallow lo'i and 

uncultivated areas such as banks between lo'i, healthy wetland kalo requires between 100,000 

and 300,000 gallons of water per acre per day ("gad"), and that areas with greater proportions of 

lo'i in cultivation will require an amount closer to the upper end of this range. 

15. Thus, in my best estimation, the water right appurtenant to TMKs No. (2) 3-6-

006:025 and (2) 3-6-006:029 is 375,000 gallons per day ("gpd") (1.25 acre x 300,000 gad). 

AMOUNT REQUESTED UNDER PERMIT 

16. Waikapii Stream crosses through our 'ohana ' s land. In addition, an ancient 

'auwai works its way through our land before the water is returned to Waikapii Stream. In 1990, 

our 'ohana filed a Declaration of Water Use with the Commission on Water Resource 

Management for our use of the water from this 'auwai. 

17. For the last 19 years, I have been involved with Kukulu Kumuhana 0 Maui 

Summer Hawaiian Immersion Youth Program as the site coordinator. Through this educational 
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and cultural program, which is based in Waikapii, I assist in bringing the Native Hawaiian 

language and culture to local students, ages 8 to 18, through first-hand experience with different 

parts of the Hawaiian Islands. 

18. In 1996, our first year of existence, the theme of our program was Nii Wai 'Eha. 

Our students traveled through the four valleys ofNa Wai 'Eha for one full moon phase, learning 

the place names, mele (songs), and oli (chants) written for each valley. We also visited lo'i kalo, 

loko i'a, and other cultural sites to teach the students about the natural resources ofNa Wai 'Ehii 

and how these resources can be managed in a traditional and sustainable way. 

19. That summer, and every summer since then, students from Kukulu Kumuhana 

have come to my land in Waikapii for at least a week to spend time learning about sustainable 

resource management through work in the lo'i kalo and practicing the Hawaiian language. 

20. Currently, our 'ohana cultivates three terraced lo' i kalo on the land, taking up 

approximately 0.3 acres, but we intend on planting the land in kalo to the maximum extent 

possible. Ultimately, my 'ohana would like to reestablish about one acre ofkalo for our 'ohana 

to eat and share throughout the community. Utilizing the formula described in the appurtenant 

rights analysis above, we need 300,000 gpd to irrigate one acre oflo' i. 

21 . We also maintain a garden of papayas. I believe that the 2002 State of Hawai' i 

Water System Standard for Maui County of 600 gpd per single family home is sufficient for 

these existing domestic water uses. 

Reasonable-Benefici,,1 Analysis 

22. Our existing use is "reasonable-beneficial," defined as: "the use of water in such 

a quantity as is necessary for economic and efficient utilization, for a purpose, and in a manner 
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which is both reasonable and consistent with the state and county land use plans and public 

interest." Hawai'i Revised Statutes § 174C-3. 

23. The quantity we are requesting is necessary for the economic and efficient 

irrigation of our lo'i kalo and borne garden. Our use of the stream water is economic and 

efficient, as we use only the amount needed to irrigate lo'i kalo and papaya trees. and implement 

measures to minimize water loss. 

24. Our use of stream water to irrigate our lo'i kalo and home garden is also 

consistent with the state and county land use plans and the public interest. Our land is classified 

by the State as urban. and zoned by the County as agricultural. Our water use for lo'i kalo and 

domestic cultivation is also in the public interest and fulfills public trust purposes. 

Alternatives Analysis 

25. Because our land has appurtenant rights to stream water in the nature of an 

easement that was conveyed at the time of the Mahele. and because. by using stream water. we 

are exercising our traditional and customary right as Native Hawaiians to cultivate kalo on our 

land in the traditional manner. we are not required to provide an alternatives analysis to show 

that we have no practicable alternative source of water. Our appurtenant and traditional and 

customary rights are for stream water. not for water from any other source. and our exercise of 

these rights enjoy maximum protection and first priority under the law. Nonetheless. the 

Alternatives Analysis set forth in our SWUPAs remains applicable. true. and correct. 

26. We have always used a reasonable amount of 'auwai water to maintain our lo'i 

kalo and home garden. Other alternatives. such as municipal water. reclaimed wastewater. water 

from other ditch systems. desalinized water. and groundwater. are not practicable alternatives to 

the 'auwai water from Waikapfi Stream. Requiring my 'ohana to pay for these alternatives 
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instead of using stream water via the 'auwai thai runs alongside our land would impose an unfair 

and impracticable cost on us. 

SUMMARY 

27. In sum: (I) our domestic water use is a protected public trust purpose; (2) my 

'ohana's traditional and customary right to grow kalo is a protected public trust purpose; (3) the 

exercise of our appurtenant right is a protected public trust purpose; (4) because we have 

appurtenant rights for TMK Nos. (2) 3-6-006:025 and (2) 3-6-006:029, we are entitled to 

375,000 gallons per day; (5) atlhis time, we request a permit for our reasonable-beneficial uses 

on the property of300,600 gallons per day, and this amount will be used to irrigate our lo'i kalo, 

papaya trees and home garden, which are reasonable-benelicial uses of stream water, for which 

there is no practicable alternative. r--.. 
I, CRYSTAL SMYTHE, do declare under penalty oflaw that the foregoing is true o 

and correct. 

Dated: Waikapii,Hawai'i, 0an.2~, 2.01 (0 

-= ~ -----
CRYSTAL SMYTHE 
WATER USE PERMIT APPLICANT PRO SE 
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