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TESTIMONY OF REGINO CABACUNGAN AND KATHY ALVES

1. My, Regino Cabacungan’s, late wife was and my children are Native Hawaiian.
My daughter, Kathy Alves, is Native Hawaiian. As | am getting older my daughter has taken on
the responsibility for maintenance of my land, as such I would like to add her name to my
Surface Water Use Permit Applications (“SWUPA™).

2. This testimony is provided in support of SWUPA No. 2219 for existing uses, and
SWUPA No. 2220N for new uses, filed with the Commission on Water Resource Management
on April 23, 2009, for a parcel in Waiehu Tax Map Key (“TMK™) No. (2) 3-2-017:023. Our land
is a combination of two older parcels, TMK Nos. (2) 3-2-017:027 and (2) 3-2-017:023. I,
Regino, received TMK No. (2) 3-2-017:027 (“Parcel 27”) from my mother-in-law in 1963,

which had clear appurtenant rights. I then purchased the neighboring lot TMK No. (2) 3-2-



017:023 (“old Parcel 23”) from Wailuku Water Company in 1977. My ‘ohana has owﬁed the
consolidated parcel now known as TMK No. (2) 3-2-017:023 since 1977.

3. The deed to TMK No. (2) 3-2-017:023, contains a reservation of appurtenant
rights only for the old Parcel 23 section. We understand that because of this reservation, the
appurtenant water rights only for this section of land may be extinguished. Nevertheless, as
stated in my application, we reserve the right to claim appurtenant water rights. Therefore, in the
event of a legal determination that these appurtenant rights were not extinguished, we are
providing further information regarding water use at the time of the Mahele. Appurtenant rights
for Parcel 27 were never extinguished.

4. My daughter, Kathy Alves, and her siblings are descendants of native Hawaiians
who inhabited the Hawaiian Islands prior to 1778. Pursuant to Article XII, Section 7 of the
Hawai‘i Constitution and Hawai‘i Revised Statutes (“HRS”) section 174C-101, our current and
intended use of stream water to grow kalo is a traditional and customary cultural practice that is a
protected public trust purpose.

5. Our domestic water use is also a protected public trust purpose.

6. Based on the information set forth below, if appurtenant rights survived the
deed’s reservation, we request recognition of appurtenant rights for TMK No. (2) 3-2-017:023 in
the amount of 102,000 gallons per day (“gpd”). We request a Surface Water Use Permit for our
current and future reasonable-beneficial use for TMK No. (2) 3-2-017:023 of 66,600 gpd, of

which 600 gpd was the existing use on April 30, 2008.



QUANTIFICATION OF APPURTENANT RIGHTS

7. TMK No. (2) 3-2-017:023 is part of Land Commission Award (“LCA”) No.

—/
8559B:20 to Lunalilo. We are attaching various Mahele documents that confirm water use on
TMK No. (2) 3-2-017:023 at the time of the Mahele.

8. Attached as “2219-CABACUNGAN-1" is a true and correct copy of LCA No.
8559B:20 to Lunalilo, as well as the English translation.

9. A true and correct copy of the county tax map for TMK No. (2) 3-2-017:023 that
shows our current use and the location of the old Parcel 23 and Parcel 27 is also attached as
“2219-CABACUNGAN-2",

10.  Exhibit “2219-CABACUNGAN-3" is a true and correct copy of a county tax map
showing our proposed use of restoring the lo‘i and a picture of the property with the historical
lo‘i kalo land features.

11.  Ourland, TMK No. (2) 3-2-017:023 is 0.34 acres (Parcel 27 is 0.21 acres and the
old Parcel 23 is 0.13 acres). Based on the historical features of lo‘i land, we would like to restore
0.22 acres of land for cultivation in wetland taro.

12.  Exhibit “2219-CABACUNGAN-4" is a true and correct copy of the survey
boundary from neighboring LCA No. 4149:2 to Kapohuli, a property bordering TMK No. (2) 3-
2-017:023, which labels our property, the old Parcel 23, as po‘alima along with a screen shot
from Kipuka database showing pd‘alima bordering LCA No. 4149:2. Additionally, attached is a
true and correct copy of the survey boundary of LCA No. 2625:5 to Pa, which describes the land
in LCA No. 8559B:20 nearest to Parcel 27 as p5‘alima along with a screen shot from Kipuka
database showing a p5‘alima in relation to LCA No. 2625:5. Together based on the old Parcel
23 being a po‘alima, the survey boundaries of neighboring LCA Nos. 4149:2 and 2625:5

showing our land was likely p6‘alima, and the historical lo‘i kalo land features shown by the
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picture in 2219-CABACUNGAN-3, these documents demonstrate that wetland kalo was in
cultivation on our property during the time of Mahele.

13.  Based on the Mahele documents in 2219-CABACUNGAN-3, if appurtenant
rights survive the old Parcel 23 deed’s reservation of rights and Parcel 27 is considered pd‘alima,
the quantification of the appurtenant rights is the amount of water sufficient to grow kalo on 0.34
acres using traditional methods.

14. It is our understanding that, on average, taking into account fallow lo‘i and
uncultivated areas such as banks between lo‘i, healthy wetland kalo requires between 100,000
and 300,000 gallons of water per acre per day (“gad”), and that areas with greater proportions of
lo‘i in cultivation will require an amount closer to the upper end of this range.

15.  Thus, in our best estimation, the water right appurtenant to TMK No. (2) 3-2-
017:023 is 102,000 gpd (0.34 acres x 300,000 gad).

AMOUNT REQUESTED UNDER PERMIT

16.  Currently, we receive a modest amount of water from the South Waiehu kuleana
‘auwai that runs along Waihe‘e side of the South Waiehu Stream. Water is diverted from the
‘auwai through a traditional po‘owai (intake made with stones) on TMK No. (2) 3-3-013-015.
The water that is diverted from the stream continues makai in a traditional ‘auwai for about one
and a half miles until it reaches our property. We use water directly from the kuleana ditch as it
enters our property in two places. We have a small Honda pump that takes water from the
‘auwai and into a hose to water various garden crops including banana, papaya, ti, and flowering
trees such as plumeria and puakenikeni. We water approximately one to two times per week.
Unused water gets absorbed into the ground or flows into the neighboring Rivera/Kepano

property, and then back into the ditch and eventually Waiehu Stream. The amount of water



returned to the ditch varies, depending on various factors including the weather, crop needs, etc.
We are requesting a permit for the amount of water necessary for these domestic uses.

17.  We believe that the 2002 State of Hawai‘i Water System Standard for Maui
County of 600 gpd per single family home is sufficient for our existing domestic water uses.

18. On April 30, 2008, we were only using 600 gpd for our domestic water uses.

19.  We would like to restore ancient lo‘i kalo, which is why we have also filed a
SWUPA for a new use (SWUPA # 2220N) and are requesting enough water to grow kalo on
0.22 acres, which, based on the water duty for kalo is 66,000 gpd (0.22 acres x 300,000 gad).
REASONABLE-BENEFICIAL ANALYSIS

20.  Inthe event of a legal determination that our appurtenant rights were extinguished
with regard to the old Parcel 23, our existing use is still “reasonable-beneficial,” defined as: “the
use of water in such a quantity as is necessary for economic and efficient utilization, for a
purpose, and in a manner which is both reasonable and consistent with the state and county land
use plans and public interest.” HRS § 174C-3.

21.  The quantity we are requesting is necessary for the economic and efficient
irrigation of our home garden, which includes bananas and papaya for consumption by, our
‘ohana, and neighbors, and ti leaves and tropical flowers, which provide our neighbors and us
with aesthetic enjoyment. Our future requested use includes the cultivation of wetland taro in the
existing historic lo‘i. Our use of the ‘auwai water is economic and efficient. We use pumps and
hoses where appropriate to minimize water loss and our farming practices include the use of
mulch to protect the soil from erosion and minimize the use of water. We also work with other
users of our ‘auwai to maintain it on a regular basis and ensure that our water use is efficient and

not wasteful.



22.  As Native Hawaiians, my ‘ohana and I have a constitutionally protected right to
cultivate kalo in the customary and traditional manner, not in some other manner using
alternative, non-traditional sources.

23.  Our use of stream water to irrigate our garden and the lo‘i kalo are also consistent
with the state and county land use plans and the public interest. Our land is classified by the
State as urban, and zoned by the County as agricultural. The water use on our land for domestic

cultivation is in the public interest and fulfills a public trust purpose.

ALTERNATIVES ANALYSIS

24.  We have always used a reasonable amount of ‘auwai water to maintain our non-
commercial garden of fruits and flowers, along with other community members along this
traditional ‘auwai. Other alternatives, such as municipal water, reclaimed wastewater, water
from other ditch systems, desalinized water, and groundwater, are not practicable alternatives to
the ‘auwai water from South Waiehu Stream. Requiring us to pay for these alternatives instead
of diverting the amount of stream water via the ‘auwai that runs alongside our land would
impose an unfair and impracticable cost on our family, given that we are a small, non-
commercial, domestic water user who has always used the ‘auwai that runs alongside our land to
water our home garden.

25.  Because a portion of our land, Parcel 27, has appurtenant rights to stream water in
the nature of an easement that was conveyed at the time of the Mahele, we are not required to
provide an alternatives analysis to show that we have no practicable alternative source of water.
Our appurtenant right is for stream water, not for water from any other source, and our exercise
of this right enjoys maximum protection and first priority under the law. Nonetheless, the

Alternatives Analysis set forth in SWUPA No. 2219 and SWUPA No. 2220N remains
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applicable, true, and correct. An alternative water source that would require us to pay for the
volumes of constantly flowing water in our lo‘i necessary to keep temperatures cool and support
healthy kalo, would make our practice economically impossible. We would effectively be
denied our appurtenant right and my ‘ohana’s traditional and customary right to grow kalo on
our land.
SUMMARY

26. Insum: (1) our domestic water use is a protected public trust purpose; (2) our
"ohana’s traditional and customary right to grow kalo is a protected public trust purpose; (3) the
exercise of our appurtenant right is a protected public trust purpose; (4) if appurtenant rights
survived the deed’s reservation for TMK No. (2) 3-2-017:023 we are entitled to 102,000 gpd; (5)
at this time, we request a permit for our current and future reasonable-beneficial uses on the
property of 66,600 gallons per day, of which 600 gallons per day was existing on April 30, 2008,
and this amount will be used to irrigate our non-commercial garden and our future cultivation of
wetland kalo, which is a reasonable-beneficial use of stream water. There is no practicable
alternative for this use.

WE, REGINO CABACUNGAN AND KATHYALVES, do declare under penalty

of law that the foregoing is true and correct.

Dated: Waichu, Hawai‘i, (/&ﬂ/t'\/ é, az / [ é

REGINO%ABACUN?AN s

WATER USE PERMIT APPLICANT PRO SE

Ktthuy Luse~

KATHY ALVES
WATER USE PERMIT APPLICANT PRO SE
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Translation Land Commission Award 8559-B:20 to WmC Lunalilo

The translation is as follows:

“LCA 8559B Apana 20 to Wm C. Lunalilo

Volume 10 Page 481

#3

He has requested his Ahupuaa of Waiehu 2 at West Puali of the Island of Maui, whereas he
received this land from King Kamehameha lll in the Mahele of 1848 and he has resided there
undisputed until this time.

We hereby award to Wm C. Lunalilo an interest less than Allodial. If he should pay the
government commutation, then it is proper that he receive a Royal Patent. But, reserving
nonetheless, the rights of the tenants therein.

It is proper for him to pay for the decision, and the following:

For the publication in the newspaper

For the recordation of the testimony

For the sketch

For the work done on this day

For the recordation of the witnesses

For the survey on the day

For the scribe

For the decision rendered on this 26th day of May 1854

Paid in full $5.00

(Signed by the Commissioners) W.L. Lee, G.M. Robertson, J. Kekaulahao, J.H. Smith
We award this interest in accordance with the law decided on the 19tk day of June 1851
regarding the Konohiki (chiefs).”

2219-CABACUNGAN-1-P.3



TMK MAP

CURRENT USES
232017010
232017018 Pumerial
Puakeniken|
Banana : b\ Flower
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TMK map showing our parcel in relation to South Waiehu Stream, the intake and outflow of water
from the kuleana ditches (shown in blue), and our current end uses. Our ‘auwai and end uses are
approximate, and are not drawn to scale

2219-CABACUNGAN-2-P.1



TMK MAP
PROPOSED FUTURE USE
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TMK map showing our parcel in relation to South Waiehu Stream, the intake and
outflow of water from the kuleana ditches (shown in blue), and our future end uses
(lo‘i kalo). Our “auwai and end uses are approximate, and are not drawn to scale

2219-CABACUNGAN-3-P.1



HISTORICAL LO'I LAND FEATURES

October 26, 2008 photo of my proposed new use area (future lo‘i kalo). You can see
the ‘auwai running directly behind and to the left of where I want to restore this lo‘i.

Poi Pounder Found on Property

2219-CABACUNGAN-3-P.2
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LCA 4149:2
BORDERING TWO PO‘ALIMA

2219-CABACUNGAN-4-P4
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LOCATION OF LCA NO. 2625.5
IN RELATION TO PO'ALIMA ON OLD PARCEL 23

2219-CABACUNGAN-4-P.8



REGINO CABACUNGAN AND KATHY ALVES

2192 Mokuhau Road

Wailuku, Hawai‘i 96793

(808) 281-2267

WATER USE PERMIT APPLICANT PRO SE

COMMISSION ON WATER RESOURCE MANAGEMENT

STATE OF HAWAI‘]

Surface Water Use Permit Applications, ) Case No. CCH-MA15-01
Integration of Appurtenant Rights and )
Amendments to the Interim Instream Flow ) WITNESS LIST
Standards, Na Wai ‘Eha Surface Water )
Management Areas of Waihe‘e, Waiehu, ‘Tao )
and Waikap Streams, Maui )

)

)

WITNESS LIST

PARTY: REGINO CABACUNGAN AND KATHY ALVES

NAME/
ORGANIZATION/
POSITION

EXHIBIT(S) TO
BE
SUBJECT INTRODUCED
MATTER BY WITNESS

Regino Cabacungan or
Kathy Alves

Need for and use of Na Wai ‘Eha water 2219-CABACUNGAN-1 to -4




REGINO CABACUNGAN AND KATHY ALVES

2192 Mokuhau Road
Wailuku, Hawai‘i 96793
(808) 281-2267

WATER USE PERMIT APPLICANT PRO SE

COMMISSION ON WATER RESOURCE MANAGEMENT

Surface Water Use Permit Applications,

STATE OF HAWAI‘]l

) Case No. CCH-MA15-01

Integration of Appurtenant Rights and )
Amendments to the Interim Instream Flow ) EXHIBIT LIST
Standards, Na Wai ‘Eha Surface Water )
Management Areas of Waihe‘e, Waiehu, ‘Iao )
and Waikapii Streams, Maui )
)
)
EXHIBIT LIST
PARTY: REGINO CABACUNGAN AND KATHY ALVES
REC’D
EXHIBIT INTO
NUMBER DESCRIPTION REFERENCES | EVIDENCE
2219-CABACUNGAN-1 | LCA No. 8559B:20 with Testimony of
English Translation Regino Cabacungan
or Kathy Alves
2219-CABACUNGAN-2 | County Tax Map Showing | Testimony of
Current Use and Location | Regino Cabacungan
of Old Parcel 23 and 27 or Kathy Alves
2219-CABACUNGAN-3 | County Tax Map Showing | Testimony of
Proposed Use; Photos of Regino Cabacungan
Land and Poi Pounder or Kathy Alves
2219-CABACUNGAN-4 | LCA No. 4149:2 Survey Testimony of
Boundary; Screen Shot of | Regino Cabacungan
PGalima Near 4149:2 or Kathy Alves

Border; LCA No. 2625:5
Survey Boundary; Screen
Shot of 2625:5 Relative to
P& alima






