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TESTIMONY OF KA'IULANI DOHERTY 

I. This testimony is provided in support of Surface Water Use Permit Application 

("SWUPA") Nos. 2225 and 2226N, filed with the Commission on Water Resource Management 

on April 23, 2009, for three parcels in Waihe'e, Tax Map Key ("TMK") Nos. (2) 3-2-005:006, 

007, and 008. This land has been in our family since at least the 1890s. 

2. We are a Native Hawaiian 'ohana who are descendants of native Hawaiians who 

inhabited the Hawaiian Islands prior to 1778. Pursuant to Article XII, Section 7 of the Hawai'i 

Constitution and Hawai'i Revised Statutes ("HRS") section 174C-IOI. our uses and intended 

uses of stream water are traditional and customary cultural practices that are protected public 

trust purposes. 



3. My domestic water use is a protected public trust purpose. 

4. Based on the information set forth below, I request recognition of appurtenant 

rights for TMK Nos. (2) 3-2-005:006, 007, and 008, in the amount of 470,850 gallons per day. I 

request a Surface Water Use Permit for my current and future reasonable-beneficial use for TMK 

Nos. (2) 3-2-005 :006, 007, and 008 of 602,550 gallons per day, of which 302,250 gallons per day 

was the existing use as of April 30, 2008. 

QUANTIFICATION OF APPURTENANT RIGHTS 

5. TMK No. (2) 3-2-005:007 is comprised ofa portion of Land Commission Award 

("LCA") No. 3775:2 to Anakalea, confirmed by Royal Patent No. 5360; all ofLCA No. 4295:1 

to Kapihe, confirmed by Royal Patent No. 5401; all ofLCA No. 3770 & 4424:1 to Alauka; and 

all ofLCA No. 4405NN to Kuheleaumoku, confirmed by Royal Patent No. 5104. I am attaching 

various Mahele documents that confirm water use on TMK No. (2) 3-2-005:007 at the time of 

the Mahele. 

6. TMK Nos. (2) 3-2-005:006 and (2) 3-2-005:008 are small parcels located within 

TMK No. (2) 3-2-005:007, and at the time of the Mahele were po'alima ofLCA No. 7713:24 to 

Kamamalu, confirmed by Royal Patent No. 4475. I am attaching various Mahele documents that 

confirm TMK Nos. (2) 3-2-005:006 and (2) 3-2-005:008 were po'alima at the time of the 

Mahele. 

7. Attached as "2225-DOHERTY-l" is a true and correct copy ofLCA No. 3775:2 

to Anakalea, as well as the foreign testimony (original and an English tmnslation of the relevant 

portions), supporting the award. 
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8. Attached as "2225-DOHERTY-2" is a true and correct copy ofLCA No. 4295 to 

Kapihe, as well as the native testimony (original and transcription and English translation of the 

relevant portions), and the native register (original and transcription and English translation of 

the relevant portions), supporting the award. 

9. Attached as "2225-DOHERTY -3" is a true and correct copy of LCA No. 3770 & 

4424:1 to Alauka, as well as the foreign testimony (original as well as the transcription of the 

relevant portions) supporting the award. 

10. Attached as "2225-DOHERTY-4" is a true and correct copy ofLCA No. 4405NN 

to Kuheleaumoku, as well as the native testimony (original and partial transcription and English 

translation of the relevant portions), supporting the award. 

11. Attached as "2225-DOHERTY -5" is a true and correct of a TMK map for TMK 

Nos. (2) 3-2-005:006,007, and 008, marked to indicate our diversion points from the 'auwai. 

12. Attached as "2225-DOHERTY-6" is a true and correct copy ofa screen shot from 

the KJpuka database ofTMK Nos. (2) 3-2-005:006, 007, and 008, which I have marked to show 

the approximate location of 'apana 2 in LCA No. 3775, 'apana I in LeA No. 4295, LCA No. 

3770 & 4424:1, LCA No. 4405NN, and two po'alima ofLCA No. 7713:24. 

13. Using the area measurement tool of the Kipuka database, I estimate that the 

portion ofLCA No. 3775:2 within TMK No. (2) 3-2-005:007 is about 1 acre. The documents in 

2225-DOHERTY -1, referring to LCA No. 3775:2, confIrm that 'apana 2 was made up of"2 Fish 

Ponds." Thus, LCA No. 3775:2 included 1 acre of fIshponds at the time of the Mahele. 

14. Using the area measurement tool of the Kipuka database, I calculated LCA No. 

4295 is about I acre. The documents in 2225-DOHERTY -2, referring to LCA No. 4295. 

confIrm that 'apana 1 was "Pauku Kalo me Kula me Hale," or a "section oftaro with dryland 
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with house." The native register states that "the majority of the 33 lo'i are in the land section of n 
Koiahi." Based on common practice at the time of the Mahele, I estimate that the house lot 

occupied 0.25 acres. Based on the existence ofrock walls and other features of the land, and the 

high concentration oflo'i kalo in this area, I estimate about 0.25 ares was in dryland cultivation, 

and the remainder of the leA was cultivated in wetland kalo. Thus, LCA No. 4295 included a 

0.25-acre house lot, 0.25 acres of dryland cultivation, and 0.5 acres of wetland kalo at the time of 

the M§hele. 

15. The documents in 222S-DOHERTY-3 referring to LCA No. 3770, confirm that 

'apana I was "a Section of lois." Thus, LeA No. 3770 was fully cultivated in wetland kalo at the 

time of the Mahele. 

16. The documents in 222S-DOHER TY -4 referring to LeA No. 440SNN, confirm 

that the land was cultivated in 9 lo'i. Thus, LeA No. 440SNN was fully cultivated in wetland 

kalo at the time of the Mahele. 

17. The map of 'apana 1 in LeA No. 4295, attached as 2225-DOHERTY -2, depicts 

the po'alima that is now TMK No. (2) 3-2-005:006. As a po'alima, this land was fully cultivated 

in kalo at the time of the Miihele. 

18. The map of 'iipana I in LeA No. 3770 & 4424, attached as 2225-DOHERTY -3, 

depicts the po'alima that is now TMK No. (2) 3-2-005:008. As a po'alima, this land was fully 

cultivated in kalo at the time of the Miihele. 

19. The documents in 2225-DOHERTY -2 through 222S-DOHERTY -3 show that 

TMK Nos. (2) 3-2-005:006 and 008 used water for lo'i kalo at the time ofthe Mahele. The 

documents in 2225-DOHERTY -1 through 2225-DOHERTY -4 show that TMK No. (2) 

3-2-005:007 used water for a 0.25-acre house lot, 0.25 acres of dryland cultivation, and I acre of 

fish 
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ponds at the time of the Mahele, and the remaining acreage ofTMK. No. (2) 3-2-005:007 was 

cultivated in wetland kalo. 

20. TMK No. (2) 3-2-005:006 is 0.07 acres, TMK No. (2) 3-2-005:007 is 2.825 acres, 

and TMK No. (2) 3-2-005:008 is 0.05 acres, for a total of2.945 acres. 

21. Based on the Mahele documents in 2225-DOHERTY-I and 2225-DOHERTY-4, 

the quantification of the appurtenant rights is the amount of water sufficient to grow wetland 

kalo on 1.445 acres using traditional methods, for 1 house lot, for 0.25 acres of dryland 

cultivation, and for 1 acre of fishponds. 

22. It is my understanding that, on average, taking into account fallow lo'i and 

uncultivated areas such as banks between lo'i, healthy wetland kalo requires between 100,000 

and 300,000 gallons of water per acre per day ("gad"), and that areas with greater proportions of 

lo'i in cultivation will require an amount closer to the upper end of this range. 

23. It is my understanding that the 2002 State of Hawai'i Water System Standard for 

Maui County for domestic agriculture is 3,000 gad. 

24. It is my understanding that 600 gallons per household per day is the Maui County 

water standard for domestic water use. 

25. It is my understanding that 36,000 gad is the water duty for aquaculture used in 

the Water Commission's 1992 Oahu Water Management Plan. 

26. Thus, in my best estimation, the appurtenant water right for wetland kalo on TMK 

Nos. (2) 3-5-05:006, :007, and :008 is 433,500 gpd (1.445 acres x 300,000 gad), the appurtenant 

water rights for a house lot on TMK No. (2) 3-5-05:008 is 600 gpd (1 house lot x 600 gpd); the 

appurtenant water rights for dryland cultivation is 750 gpd (0.25 acres x 3,000 gad); and the 
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appurtenant water rights for the two fish ponds covering I acre is 36,000 gpd (l acre x 36,000 

gad). 

27. Thus, in my best estimation, the total appurtenant water right for TMK Nos. (2) 3-

5-05:006, :007, and :008 is 470,850 gpd. 

AMOUNT REOUESTED UNDER PERMIT 

28. Currently, we divert a modest amount of water from the South Waihe'e kuleana 

'auwai that passes north of our property. Almost all of the stream water we currently use is for 

wetland kalo cultivation in ancient lo'i kalo that have been continuously cultivated since ancient 

times. We also use some water for domestic water uses for our non-commercial garden. I am 

requesting a permit for the amount of water necessary for our kalo and domestic uses. 

29. We estimate our existing water use for wetland kalo cultivation of 300,000 gpd by 

multiplying the amount ofland we had in wetland kalo cultivation on April 30, 2008 (I acre) by 

300,000 gad, the average amount of water I understand is required to grow healthy wetland kalo. 

30. We estimate our proposed water use for wetland kalo cultivation of 300,000 gpd 

by multiplying the amount of land on which we intend to resume growing kalo (1 acre) by 

300,000 gad, the average amount of water I understand is required to grow healthy wetland kalo. 

31. We estimate our existing water use for diversified agriculture of2,250 gpd, 

including our use of water outside our home for watering our plants like bananas, ti leaf, papaya, 

watermelon, yams, and peanuts, by multiplying the 2002 State ofHawai'i Water System 

Standard for Maui County of 3,000 gad by the amount of land on which I grow fruits, vegetables, 

and other plants for my family'S subsistence and use (0.75 acres). 

6 



u 

32. I estimate our proposed water use for diversified agriculture of 300 gpd to grow 

citrus trees by multiplying the 2002 State of Hawai'i Water System Standard for Maui County of 

3,000 gad by the amount of land on which I plan to grow citrus (0.1 acres). 

33. Thus, we request a permit in the amount of 602,550 gpd, for the amount of water 

necessary for my current and intended lo'i kalo and diversified agriculture. 

Reasonable-Beneficial Analysis 

34. In the event of a legal determination that my appurtenant rights were 

extinguished, my existing use is still "reasonable-beneficial," defined as: "the use of water in 

such a quantity as is necessary for economic and efficient utilization, for a purpose, and in a 

manner which is both reasonable and consistent with the state and county land use plans and 

public interest." Hawai'i Revised Statutes § 174C-3. 

35. Our existing use of stream water is economic and efficient because we only use 

the amount we need. We take steps to make our water use efficient. For instance, we use pipes 

where appropriate, and our farming practices include the use of mulch to protect the soil from 

erosion and minimize the use of water. 

36. My use of stream water to irrigate my garden is also consistent with the state and 

county land use plans and the public interest. My land is classified by the State as rural, and 

zoned by the County as rural. My water use on my land for domestic cultivation is in the public 

interest and fulfills a public trust purpose. 

7 



Alternatives Analysis 

37. There is no potentially available alternative source that is economically 

practicable. We cultivate kalo on our land for cultural and subsistence purposes; the kalo we 

grow feeds our 'ohana and is shared with neighbors and community members. An alternative 

water source that would require us to pay for the volumes of constantly flowing water in our lo'i 

necessary to keep temperatures cool and support healthy kalo, would make our use economically 

impossible. Other alternatives, such as municipal water, reclaimed wastewater, water from other 

ditch systems, desalinized water, and groundwater, are not practicable alternatives to the 'auwai 

water from Waihe'e River. 

38. Because my land has appurtenant rights to stream water in the nature of an 

easement that was conveyed at the time of the Mahele, and my 'ohana has a traditional and 

customary right to grow kalo, I am not required to provide an alternatives analysis to show that I 

have no practicable alternative source of water. My appurtenant right is for stream water, not for 

water from any other source, and my exercise of this right enjoys maximum protection and first 

priority under the law. Nonetheless, the Alternatives Analysis set forth in my SWUPA remains 

applicable, true, and correct. 

SUMMARY 

39. In sum: (1) my domestic water use is a protected public trust purpose; 

(2) my 'ohana's traditional and customary right to grow kalo is a protected public trust purpose; 

(3) the exercise of my appurtenant right is a protected public trust purpose; (4) because I have 

appurtenant rights for TMK Nos. (2) 3-5-005:006, 007, and 008, I am entitled to 470,850 gallons 

per day; (5) at this time, I request a permit for my current and future reasonable-beneficial uses 

on the property of 602,550 gallons per day, of which 302,250 
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gpd is my current use, and this modest amount will be used to cultivate wetland taro as 

well as for diversified agriculture, which is a reasonable-beneficial use of stream water, 

for which there is no practicable alternative. 

I, KA'IULANI DOHERTY, do declare under penalty oflaw that the foregoing is 

true and correct. 

Dated: W.i he' e, Hawai' i. 't2' I [2 Ll/~' 
I 
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 2225-DOHERTY-1-P.1 



2225-DOHERTY-1-P.2 



Partial Transcription of Foreign Testimony of Land Commission Award No. 3775:2 

Kaawoa Sw. The Clt’s land consists of three pieces in Waihee, Maui. 
No1 is a pauku (area) of lois on two small ilis (land sections) Kapokea & Loikahi 
No2 is 2 Fish Ponds in Kapiko 

2225-DOHERTY-1-P.3 



2225-DOHERTY-2-P.1 



2225-DOHERTY-2-P.2 



2225-DOHERTY-2-P.3 



2225-DOHERTY-2-P.4 



Partial Transcription and Translation of Native Testimony of 
Land Commission Award No. 4295 

4295 Kapihe  Iulai 26 1849 

Kanaa Hoohikiia. 

Ua ike au i 3 apana ma Koiahi ma Waihee. 

Ap1. Pauku Kalo me Kula me Hale 
Ap2. 4 Loi Kalo 
Ap3. 4 Loi Kalo me Kula. 

4295 Kapihe July 26 1849 

Kanaa Swore. 

I saw 3 pieces in Koiahi in Waiheʻe. 

Piece1.   Section of Taro with Dryland with House 
Piece2.   4 Taro Patches 
Piece3.   4 Taro Patches with Dryland. 

2225-DOHERTY-2-P.5 



2225-DOHERTY-2-P.6 



Partial Transcription and Translation of Native Register of 
Land Commission Award No. 4295 

4295 Kapihe 

Ka aina kuleana o Kapihe ma ke Ahupuaa o Waihee o Koiahi ka inoa o ka ili aina 
kuleana... 

Ka nui o na loi he 33 ma ka ili aina o Koiahi ma Koʻu kuleana aina...[illegible] 

4295 Kapihe 

The land claim of Kapihe in the Ahupuaa of Waiheʻe[,] Koiahi is the name of 
the land section claim... 

The majority of the 33 loʻi are in the land section of Koiahi in my land claim... 

2225-DOHERTY-2-P.7 



2225-DOHERTY-3-P.1 



2225-DOHERTY-3-P.2 



2225-DOHERTY-3-P.3 



Partial Transcription of Foreign Testimony for LCA No. 3770 to Alauka 

Cl. 3770 & 4434 Alauka W. 

 Keawe Sw. The Clt's land consists of two pieces in the ili of Koiahi 

Waihee, Maui. 

 No 1. is a Section of lois. 

  “   2.  “  “    “         “    “ 

2225-DOHERTY-3-P.4 



2225-DOHERTY-4-P.1 



2225-DOHERTY-4-P.2 



Partial Transcription and Translation of Native Testimony of 
Land Commission Award No. 4405NN 

Cl. 4405 NN  Kuheleaumoku. Iulai 27 

Kaawa Hoohikiia. 

...Ua ike au 1 apana [m]e 9 Loi maloko, ma ka ili o Koiahi ma Waihee... 

Cl. 4405 NN  Kuheleaumoku. July 27 

Kaawa Swore. 

...I saw 1 piece with 9 Loʻi inside, in the land section of Koiahi in Waiheʻe... 

2225-DOHERTY-4-P.3 2225-DOHERTY-4-P.3 



2225-DOHERTY-5-P.1 



2225-DOHERTY-6-P.1 

LCA No. 4405NN 
LCA No. 3770 & 

4424:1 LCA No. 3775:2 

LCA No. 4295:1 TMK No. (2) 3-2-005:008 
Pōʻalima of LCA No. 7713:24 

TMK No. (2) 3-2-005:006 
Pōʻalima of LCA No. 

7713:24 

TMK No. (2) 3-2-005:007 



KA'IULANI DOHERTY 

41 Waihe'e Valley Rd. 

Wailuku, Hawai'i 96793 

(808) 446-5471 

WATER USE PERMIT APPLICANT PRO SE 

COMMISSION ON WATER RESOURCE MANAGEMENT 

STATE OF HAWAI'I 

Surface Water Use Permit Applications, 
Integration of Appurtenant Rights and 
Amendments to the Interim Instream Flow 
Standards, Na Wai 'Eha Surface Water 
Management Areas of Waihe'e, Waiehu, 'lao 
and WaikapO Streams, Maui 

) Case No. CCH-MA 15-0 1 
) 
) WITNESS LIST 
) 
) 
) 
) 

-----------------------------) 
WITNESS LIST 

U PARTY: KA'IULANI DOHERTY 

EXHIBIT(S) TO 
NAMEI BE 

ORGANIZATIONI SUBJECT INTRODUCED 
POSITION MATTER BY WITNESS 

Ka'iulani Doherty Need for and use ofNa Wai 'EM water 222S-DOHERTY-I to-6 

u 



KA'IULANI DOHERTY 

41 Waihe'e Valley Rd. 

Wailuku, Hawai'i 96793 

(808) 446-5471 

WATER USE PERMIT APPLICANT PRO SE 

COMMISSION ON WATER RESOURCE MANAGEMENT 

STATE OF HAWAI'I 

Surface Water Use Permit Applications, 
Integration of Appurtenant Rights and 
Amendments to the Interim Instream Flow 
Standards, Nii Wai 'Ehii Surfacc Watcr 
Management Areas of Waihe'e, Waiehu, 'Tao 
and Waikapu Streams, Maui 

) Case No. CCH-MA 15-0 I 
) 
) EXHIBIT LIST 
) 
) 
) 
) 

--------------------------) 
EXHIBIT LIST 

PARTY: KA'IULANI DOHERTY 

EXHIBIT 
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222S-DOHERTY -I LCA No. 3775:2, Foreign Testimony of 
Testimony, Foreign Testimony Ka'iulani Doherty 
TranscriPtion 

222S-DOH ERTY-2 LCA No. 4295, Native Testimony of 
Testimony, Native Testimony Ka'iulani Doherty 
Translation, Native Register 
and Native Register Translation 

2225-DOHERTY -3 LCA No. 3770 & 4424:1, Testimony of 
Foreign Testimony, Foreign Ka'iulani Doherty 
Testimony Transcription 

2225-DOHERTY -4 LCA No. 440SNN, Native Testimony of 
Testimony, Native Testimony Ka'iulani Doherty 
Translation 

222S-DOHERTY-5 TMK map for TMK Nos. (2) 3- Testimony of 
2-005:006,007, and 008 Ka'iulani Dohert~ 

222S-DOHERTY -6 Screen shot from the Kipuka Testimony of 
database ofTMK Nos. (2) 3-2- Ka'iulani Doherty 
005 :006, 007, and 008, showing 

REC'D 
INTO 

EVIDENCE 
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