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TESTIMONY OF RICHARD EMOTO AND ROYS ELLIS 

1. This testimony is provided in support of Surface Water Use Penn it Application 

("SWUPA") No. 2227, filed with the Commission on Water Resource Management on April 23, 

2009, for two parcels in Waihe'e, Tax Map Key ("TMK") No. (2) 3-2-004:011 ("Parcel 11 ") and 

TMK No. (2) 3-2-004:012 ("Parcel 12"). I, Richard Emoto, am Mr. Ellis' business partner and I 

currently own this land. I, Rays Ellis, have lived on this land for over 20 years. 

2. The domestic water use on this property is a protected public trust purpose. 

3. Based on the infonnation set forth below, we request recognition of appurtenant 

rights for TMK Nos. (2) 3-2-004:011 and :012 in the amount of253,500 gallons per day. We 



request a Surface Water Use Permit for Mr. Ellis' current reasonable-beneficial use for TMK 

Nos. (2) 3-2-004:011 and 012 of 432,000 gallons per day, which was the existing use as of April 

30,2008. 

QUANTIFICATION OF APPURTENANT RIGHTS 

4. Parcel II is 0.8 acres and is wholly comprised of Land Commission Award 

("LCA") No. 440S-P, 'apana I, confirmed by Royal Patents No. 4120 and 6149. Parcel 12, 

which is 0.04S acres situated within Parcel II, is a po'alima ofLCA No. 7713:24 to Victoria 

Kamamalu. We are attaching various Mahele documents that confirm water use on Parcels II 

and 12 at the time of the Mahele. 

S. Attached as "2227-EMOTO-I" is a true and correct copy ofLCA No. 4405-P to 

Moo and the original and transcribed foreign testimony supporting LCA No. 440S-P. 

6. Attached as "2227-EMOTO-2" is a true and correct copy of the translated survey 

boundaries for LCA No. 440S-P, which shows the po'alima within LCA440S-P. 

7. True and correct copies of the County tax maps for Parcels 11 and 12 are also 

attached as "2227-EMOTO-3." 

8. The documents in 2227-EMOTO-I, referring to LCA No. 440S-P:I, confirm that 

'apana I, in the 'iii ofWaihalulu, was cultivated in wetland kalo: the LCA itself labels the parcel 

as "a ina kalo," which means "taro land;" the foreign testimony describes LCA No. 4405-P: 1 as 

containing "20 patches." We understand the phrase "'aina kalo" refers to a tract ofland 

cultivated in wetland kalo. The existence of ancient rock walls further indicates that Parcel 11 

was cultivated 100% in wetland kalo at the time of the Mahele. 
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u 9. The document in 2227-EMOTO-2 confirms that Parcel 12 is a po'alima. As a 

po'alima, 100% of Parcel 12 was cultivated in wetland kalo at the time of the Mahele. 

10. Based on the Mahele documents in 2227-EMOTO-l through 2227-EMOTO-3, 

my land has appurtenant rights, and the quantification of the appurtenant rights is the amount of 

water sufficient to grow kalo on 0.845 acres using traditional methods. 

11. It is our understanding that, on average, taking into account fallow lo'i and 

uncultivated areas such as banks between lo'i, healthy wetland kalo requires between 100,000 

and 300,000 gallons of water per acre per day ("gad"), and that areas with greater proportions of 

lo'i in cultivation will require an amount closer to the upper end ofthis range. 

12. Thus, in my best estimation, the water rights appurtenant to TMK Nos. (2) 3-2-

004:011 and :012 is 253,500 gallons per day ("gpd") (0.845 acre x 300,000 gad). 

AMOUNT REOUESTED UNDER PERMIT 

13. Currently, Mr. Ellis uses water from the kuleana 'auwai on the north side of 

Waihe'e River, which receives water from a pipe in the Spreckels Ditch and also directly from 

Waihe'e River. The open 'auwai splits in two; one of the branches flows through my property. 

The water enters the land through a pipe that directs the flow through a water wheel that 

generates hydroelectricity. From there, some of the water is used for domestic purposes. The 

rest flows through the lo'i kalo via an open ditch. Some water is taken by pipe and sprinkler 

system to water the lawn and non-commercial garden, which includes foods like beans, broccoli, 

cherry tomatos, daikon, and eggplant. We are requesting a permit for the amount of water 

necessary to run the water wheel and irrigate the kalo and garden and for domestic uses. 
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14. The water wheel requires approximately 432,000 gpd to generate a sufficient 

amount of hydroelectricity (which is supplemented with photo-voltaic panels). This calculation 

is based on measuring how many gallons per minute the wheel requires in order to produce the 

necessary electricity. It uses 300 gallons per minute (300 gallons per minute x 1440 minutes per 

day = 432,000 gpd). This is the minimum amount of water needed to generate electricity for the 

home and this was the amount of water in use for these purposes on April 30,2008. 

15. Nearly all of the water that runs through the water wheel and the lo'i kalo is 

returned to the 'auwai, where it flows to the neighbor's property and then back to Waihe'e River. 

After domestic usage and a small amount of seepage, we estimate that approximately 430,800 

gpd is returned to the 'auwai. 

Reasonable-Beneficial Analysis 

16. "Reasonable-beneficial use" is defined as "the use of water in such a quantity as is 

necessary for economic and efficient utilization, for a purpose, and in a manner which is both 

reasonable and consistent with the state and county land use plans and public interest." Hawai'i 

Revised Statutes § 174C-3. 

17. Our use of water is "economic and efficient" because we only use the amount we 

need to opemte the water wheel, irrigate the lo'i and non-commercial garden, and for domestic 

purposes. We continually work to make water use on the land more efficient by using pipes to 

minimize water loss through evaporation and seepage, and using green manure to protect the soil 

from erosion, and after minimal consumptive uses, the remaining water flows to the neighbor 

and back to Waihe'e River. 

18. The quantity we are requesting is necessary for the (I) economic and efficient 

operation of the water wheel, which genemtes domestic electricity; and (2) irrigation of the lo'i 
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kalo and home garden, which includes beans, broccoli, daikon, eggplant, and cherry tomatoes for 

consumption by Mr. Ellis, our 'ohana, and neighbors; and (3) domestic uses. 

19. The use of stream water to irrigate the lo'i kalo and home garden is also 

consistent with the state and county land use plans and the public interest. The land is classified 

by the State as agricultural, and zoned by the County as agricultural. The water use on the land 

for domestic cultivation is in the public interest and fulfills a public trust purpose. 

Alternatives Analysis 

20. Because the land has appurtenant rights to stream water in the nature of an 

easement that was conveyed at the time of the Mahele, we are not required to provide an 

alternatives analysis to show that we have no practicable alternative source of water. Our 

appurtenant right is for stream water, not for water from any other source, and our exercise of 

U this right enjoys maximum protection and first priority under the law. Nonetheless, the 

Alternatives Analysis set forth in SWUPA No. 2227 remains applicable, true, and correct. 

SUMMARY 

21. [n sum: (I) our domestic water use is a protected public trust purpose; (2) the 

exercise of my appurtenant right is a protected public trust purpose; (3) because we have 

appurtenant rights for TMK. Nos. (2) 3-2-004:011 and 012, we are entitled to at least 253,500 

gpd; (4) at this time, we request a permit for the current and existing reasonable-beneficial uses 

on the property of 432,000 gallons per day, which is used to operate a water wheel to produce 

electricity, irrigate lo'i kalo and a non-commercial garden and lawn, and for domestic purposes, 

5 



.. 

which are alone and cumulatively a reasonable-beneficial use of stream water, for which there is 

no practicable alternative. 

We, RICHARD EMOTO and ROYS ELLIS, do declare under penalty of law that 

the foregoing is true and correct. 

Dated: Waihe'e,Hawaj'i, 2SNoV 201~ 

~~ 
RICHARD EMOTO 
WATER USE PERMIT APPLICANT PRO SE 

b~ ROYSWs 
WATER USE PERMIT APPLICANT PRO SE 
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I'I Palau July 26, 1649 

Kaw,:,;lohelii sworn He h2,s see:n Kek2.hio had ,·1ritten in early Feb, 1848, Re has 
seen 2 te.ro section in PtL')anol·a ili of Wai,1ea, La.'ld from Kakanai in Hl35. 
l";'o objection, 3 Poalim.a.s in there. 

Nau...1,:a 
iCaha.lruJ.02, 
ifakai 
\!,1a.iluku 

:Ko, 41.l.05 N :Kaau}:elehonua 

3ig ditch 
Kc--:.welohalii' s land 
LcZ1.d fence 
l\1ahoe 

Jul:;- 26, 1 SL:.9 

Clainant S\.,Torn and stated that he had seen K&.hookola. write ( the claim). 
1\laluhia sworn He ha.s seen 3 sections ir. the ilis of' Wa�hee. 
Sec�icn 1 - 30 Datches at Waipukus 

l'!a.u.ka. 
Z&'i.2.:k:'J.loa 
t:ake.i 
itla.iluku. 

Section 2 - Pond c'-t }Iaka.aka 
1-fa.uka
Ke.halni.J..oc,

Wailuk-i...t 
Section 3 - House lo·� 2;t :'lF-«aa.ka 

La:nC.. fence 
Ze.mal:.i aai 
Enge &itch 
l� eJ. t.i.i el UG, 

'Wili 

Eou.se lot obtained. :i.n 15�., no o·ojection. 
First eectiol! from Eleeleioho du:ring tn-e time of K&1.a.�D.!i'.l.a:cu I. '21, . .:0 sections 2.t 
£1�'<:ac..ka :from Keahi. 3 Poal5.mae in first section. 

July 26, 1649 

Kee,.ka sworn HI have ·witnessed� - '.tie.J?elG J1.?..d. \Ci.tten m:;- de-ed. be.fore 1848 :, }�·aJ.e.u· 
sworn He he�s seen two sections ii;. these ilis of \'laihse ., 

Section i - 42 patches at \'i'e.i.pu.'lru.e, 

Kahsl�aloa a..�d mekai 
¥.Te,iluku 

Koncb.iki 
Kekumoku 
f"fsk2.e=.ka ili 

First section from. Ke?.k�,i in 1 BL!-3• Lend a::d pond. f:rom Kaili at tiletime of Kam I 
n-o objecticn, 5 poe.1ima.s in there. 

1-To. 4405 F ivioc July 26, 1849 

11:ioi swoz.TI He has seen - Kekahio }:ad ·11r.ri tt�n ( cl�im 
seen· also 4 sections in the ilis of Waihee. 
Section 'i - 20 patches a..�d ;,e.stu:ce at 1·'e5!1al"�;u 

H'.a.uka 
.Kahe ..... �lo-a. 

�·ia.il�i,L� 
Sect� - 20 ta:co patches 2 .. :t Wa:i.pae 3 

Iifa;u1ca 
Kahakaloe. 
r'Iak:ai 
Wa.ilu...1:i;� 

Section 1 - 3 Taro patches at J..huakolea 
11Ia.uJca, Xeha..1c"ilofa, :ce.;.:.-;;� 

St:r-ean 
Pe,li 
?-..ihl 
Strea1i:1 

Kane ala.al Et 
Le.nd fence 
Ka.e,J..e:}o 
Strea;n 

befor,, 1848. F..e has ·_ 
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MOO - WAIHEE - UAUI L.- G. A •. 4405P 
R .. P. 6149 

Ap�na aina Ka.lo ma ka !11 
comett and running: 

N. 37}0 YJ.
S. 83¥0 ¥Jo
s .. 6S1r0 w.

$. 82° E. 
N •. 80f0 E, 

Bk. 7, Page 688 

o \1a.1ha..lulu. Beginning at the East

2.53 chains along Konoh1k1 
2 .20 chains " Kahawai 
2.68 chains 11 n 
3.70 chains n Auwai 
2.22 chains " u 

. to the beginning. 
Area 8/lO Acre 

Foalima.. Mai ke North corner 
1f •. 74° w .. 1 •. 76 chains 1 l{e kihi mua, alaila 

N. Tf2}0 E.
lh 31° w.­

S. 560 W.
s .. 19}0 E.

July 13, 1854 

Area 

h010· 
.-74 chains 
.79 chains 
.59 chains 
.57 chains a puni 
1/20:.Acre 

2227-EMOTO-2-P.1



1.100 - WAIHEE - MAUI 
APAHA 2 & 4 

L .. C. A. 4405P 
R. P .. 4120
Bk. 8 ,. :Page 455

J:11 \".'aepae 3 & 4 
Kahawo.1 

Beginning at the South corner, joining 

U"'. 73° E 
n. se0 w.
s. 50}0 w.
S. 46° E. -­
S., 46° W. 
S, 43,:\.o E. �- --
n. 00!0 E -
s. 45° E ..
s. 24° w.
s. 26}0 E.

APANA 3 

,. .... ,., 3 ,.35 chain� along Kahawai 
5nrf7 .,59 chains " Kalepo 
n 7g 1 .. 33 chains " Paa pohaku 55·14 .84 chains " Poalima.

• 112·'?1 1,.55 chain$ " n 
fl}).,-; l .. 55 ·chains " Kanealaala 
11,og 1.38 chatn:::J· " Kauhi 
iui 1.06 clll:lins n ° 

11), 'ff... 1. 37 chains " n 
/fi, ?i--2. 92 chains ,ij Kanealaala 

to the beginning. 
Area 1 73/100 Acres 

!11 Ahuakolea.. Beginning at the North corner joining Kauhi /.s. 83t0 W. to,71,, ."92 chains along Kauhi 
S. 172° E. · 10.si..1. 22 cha:t ns " Konohik1
:tt. 70° E. "'2.,7, 1.56 chains " Kahawai 
n. 13:i-0 W �?· 111'- .44 chains II Paiki 
s. 69 ° w. 2./·7t-.,33 chains " " 
N. 14-i0 \V ,r,,i--...23 chains u 11 

- N. 62t0 W 34.;7' .52 chains 11 Konoh1k1 
to the beginning. 

Area 14/100 Acre 

July l ,- 1852 
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Exhibit :  TMK Map 
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Testimony, Foreign Testimony 
Transcription 
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