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Management Areas of Waihe‘e, Waiehu, ) -“2227-EMOTO-3”
)
)
)

‘Tao, & Waikapii Streams, Maui

TESTIMONY OF RICHARD EMOTO AND ROYS ELLIS

1. This testimony is provided in support of Surface Water Use Permit Application
(“SWUPA”) No. 2227, filed with the Commission on Water Resource Management on April 23,
2009, for two parcels in Waihe‘e, Tax Map Key (“TMK"”) No. (2) 3-2-004:011 (“Parcel 11”) and
TMK No. (2) 3-2-004:012 (“Parcel 12”). 1, Richard Emoto, am Mr. Ellis’ business partner and I
currently own this land. I, Roys Ellis, have lived on this land for over 20 years.

2. The domestic water use on this property is a protected public trust purpose.

3. Based on the information set forth below, we request recognition of appurtenant

rights for TMK Nos. (2) 3-2-004:011 and :012 in the amount of 253,500 gallons per day. We



request a Surface Water Use Permit for Mr. Ellis’ current reasonable-beneficial use for TMK
Nos. (2) 3-2-004:011 and 012 of 432,000 gallons per day, which was the existing use as of April

30, 2008.

QUANTIFICATION OF APPURTENANT RIGHTS

4. Parcel 11 is 0.8 acres and is wholly comprised of Land Commission Award
(“LCA”) No. 4405-P, ‘apana 1, confirmed by Royal Patents No. 4120 and 6149. Parcel 12,
which is 0.045 acres situated within Parcel 11, is a p6‘alima of LCA No. 7713:24 to Victoria
Kamamalu. We are attaching various Méhele documents that confirm water use on Parcels 11
and 12 at the time of the Mahele.

5. Attached as “2227-EMOTO-1" is a true and correct copy of LCA No. 4405-P to
Moo and the original and transcribed foreign testimony supporting LCA No. 4405-P.

6. Attached as “2227-EMOTO-2" is a true and correct copy of the translated survey
boundaries for LCA No. 4405-P, which shows the po‘alima within LCA 4405-P.

7. True and correct copies of the County tax maps for Parcels 11 and 12 are also
attached as “2227-EMOTO-3.”

8. The documents in 2227-EMOTO-1, referring to LCA No. 4405-P:1, confirm that
‘@pana 1, in the ‘ili of Waihalulu, was cultivated in wetland kalo: the LCA itself labels the parcel
as “aina kalo,” which means “taro land;” the foreign testimony describes LCA No. 4405-P:1 as
containing “20 patches.” We understand the phrase “‘dina kalo” refers to a tract of land
cultivated in wetland kalo. The existence of ancient rock walls further indicates that Parcel 11

was cultivated 100% in wetland kalo at the time of the Mahele.



9. The document in 2227-EMOTO-2 confirms that Parcel 12 is a p5‘alima. Asa
po‘alima, 100% of Parcel 12 was cultivated in wetland kalo at the time of the Mahele.

10.  Based on the Mahele documents in 2227-EMOTO-1 through 2227-EMOTO-3,
my land has appurtenant rights, and the quantification of the appurtenant rights is the amount of
water sufficient to grow kalo on 0.845 acres using traditional methods.

11.  Itis our understanding that, on average, taking into account fallow lo‘i and
uncultivated areas such as banks between lo‘i, healthy wetland kalo requires between 100,000
and 300,000 gallons of water per acre per day (“gad”), and that areas with greater proportions of
lo‘i in cultivation will require an amount closer to the upper end of this range.

12.  Thus, in my best estimation, the water rights appurtenant to TMK Nos. (2) 3-2-

004:011 and :012 is 253,500 gallons per day (“gpd™) (0.845 acre x 300,000 gad).

AMOUNT REQUESTED UNDER PERMIT

13.  Currently, Mr. Ellis uses water from the kuleana ‘auwai on the north side of
Waihe‘e River, which rece"ives water from a pipe in the Spreckels Ditch and also directly from
Waihe‘e River. The open ‘auwai splits in two; one of the branches flows through my property.
The water enters the land through a pipe that directs the flow through a water wheel that
generates hydroelectricity. From there, some of the water is used for domestic purposes. The
rest flows through the lo‘i kalo via an open ditch. Some water is taken by pipe and sprinkler
system to water the lawn and non-commercial garden, which includes foods like beans, broccoli,
cherry tomatos, daikon, and eggplant. We are requesting a permit for the amount of water

necessary to run the water wheel and irrigate the kalo and garden and for domestic uses.



14.  The water wheel requires approximately 432,000 gpd to generate a sufficient m
amount of hydroelectricity (which is supplemented with photo-voltaic panels). This calculation
is based on measuring how many gallons per minute the wheel requires in order to produce the
necessary electricity. It uses 300 gallons per minute (300 gallons per minute x 1440 minutes per
day = 432,000 gpd). This is the minimum amount of water needed to generate electricity for the
home and this was the amount of water in use for these purposes on April 30,2008.
15.  Nearly all of the water that runs through the water wheel and the lo‘i kalo is
returned to the ‘auwai, where it flows to the neighbor’s property and then back to Waihe‘e River.
After domestic usage and a small amount of seepage, we estimate that approximately 430,800
gpd is returned to the ‘auwai.

Reasonable-Beneficial Analysis
16.  “Reasonable-beneficial use” is defined as “the use of water in such a quantity as is
7
necessary for economic and efficient utilization, for a purpose, and in a manner which is both
reasonable and consistent with the state and county land use plans and public interest.” Hawai‘i
Revised Statutes § 174C-3.

17.  Our use of water is “economic and efficient” because we only use the amount we
need to operate the water wheel, irrigate the lo‘i and non-commercial garden, and for domestic
purposes. We continually work to make water use on the land more efficient by using pipes to
minimize water loss through evaporation and seepage, and using green manure to protect the soil
from erosion, and after minimal consumptive uses, the remaining water flows to the neighbor
and back to Waihe‘e River.

18.  The quantity we are requesting is necessary for the (1) economic and efficient

operation of the water wheel, which generates domestic electricity; and (2) irrigation of the lo‘i



kalo and home garden, which includes beans, broccoli, daikon, eggplant, and cherry tomatoes for
consumption by Mr. Ellis, our ‘ohana, and neighbors; and (3) domestic uses.

19.  The use of stream water to irrigate the lo‘i kalo and home garden is also
consistent with the state and county land use plans and the public interest. The land is classified
by the State as agricultural, and zoned by the County as agricultural. The water use on the land

for domestic cultivation is in the public interest and fulfills a public trust purpose.

Alternatives Analysis

20.  Because the land has appurtenant rights to stream water in the nature of an
easement that was conveyed at the time of the Mahele, we are not required to provide an
alternatives analysis to show that we have no practicable alternative source of water. Qur
appurtenant right is for stream water, not for water from any other source, and our exercise of
this right enjoys maximum protection and first priority under the law. Nonetheless, the

Alternatives Analysis set forth in SWUPA No. 2227 remains applicable, true, and correct.

SUMMARY

21. In sum: (1) our domestic water use is a protected public trust purpose; (2) the
exercise of my appurtenant right is a protected public trust purpose; (3) because we have
appurtenant rights for TMK Nos. (2) 3-2-004:011 and 012, we are entitled to at least 253,500
gpd; (4) at this time, we request a permit for the current and existing reasonable-beneficial uses
on the property of 432,000 gallons per day, which is used to operate a water wheel to produce

electricity, irrigate lo‘i kalo and a non-commercial garden and lawn, and for domestic purposes,



which are alone and cumulatively a reasonable-beneficial use of stream water, for which there is

no practicable alternative.

We, RICHARD EMOTO and ROYS ELLIS, do declare under penalty of law that

the foregoing is true and correct.

Dated: Waihe'e, Hawai‘i, 2 S NoV 205"
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RICHARD EMOTO

WATER USE PERMIT APPLICANT PRO SE

7 %
ROYSELLIS
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MOO - WAIHEE - MAUT L. G. A. 4405P
R. P. 6149
Bk. 7, Page 688

Lpana aina Kalo ma ka Ili o Vaihalulu‘ Beginning at the East
corner and rumming:

Ne J75° Ve 2.03 chains along Konohiki
S. 83%° W. 2.20 chains " Kahawai
S. 535° V. ' 2.68 chains " "

S. 82° B. 3.70 chains 7 Auwai

N+ 80%° E. 2.22 chains "

. to the beginning.
Area 8/10 Acre

Poalinma. Mal ke North corner

N. 74° W. v 1 76 chains 1 ke kihi mua, alaila
‘ holo

N. 72%° E. »74 chains

He 310 W. " 79 chains

Sa 56° W. +59 chains

S. 193° E. «57 chains a puni

Ares l/ZO,Acre

July 13, 1854

I omohik

/A|
7 2227-EMOTO-2-P.1



e

1100 - WATHEE - MAUT L. C. A. 4405P
APANA 2 & 4 R. P. 4120
— Bk. 8, Page 455

I11 Veepae 3 & 4 Beginning at the South corner, jolning

Kahawail

e 73° I 2] 3 .35 ehaing along Kahawal

H, 38° V. 507537 ,69 chains Kalepo

S. 50%° W. 717¢ 1,33 ¢hains " Paa pohaku
. S, 469 B, — #5944 .84 chains " Poalima —
T S. 46° W. ‘923 1,55 chains L "

Ss 4353° E.— -~ ro>5 1.55 chains "  Kansalaala

B, 29*’50 E —— 90 1.38 chaing " Kauhi

S: 45° Ee e . AT A 1006 CM1ns n "

S. 24 W, — 90.4-1.37 chaina " n

S. 262° E. /927+2.92 chains & Kanealaala

to the beginning.
Ares 1 73/100 Acres

_APANA 3_ \

I11 Ahuakolea. Beginning at the North corner joining Kauhi /'

S. 83%‘?' V. to7> 92 chains along Xauhi

8. 175° E. 4052 .22 ghains "  Konohiki

N. 70° B. 7%7¢1,56 ehains "  Kahawal

¥. 13:° W *1o¢- .44 chains "  Palki

S. 69° W. 278 .33 ghaing ¥ "

N. 14%° W /58~ 23 chains " "

‘N. 625° W 337 .52 chains "  Konohiki

to the bheginning.
Area 14/100 Acre

July 1, 1852

o  2227-EMOTO-2-P.2
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Roys Ellis Need for and use of Na Wai ‘Eha water 2227-EMOTO-1 to -3
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REC’D
EXHIBIT INTO
NUMBER DESCRIPTION REFERENCES EVIDENCE

2227-EMOTO-1 | LCA 4405P, Foreign Testimony of Roys Ellis

Testimony, Foreign Testimony

Transcription
2227-EMOTO-2 | Translated survey boundaries Testimony of Roys Ellis

for LCA 4405P

2227-EMOTO-3 | County Tax Map for Parcels 11 | Testimony of Roys Ellis
and 12






