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TESTIMONY OF NICHOLAS HARDERS 
ON BEHALF OF T&Z HARDERS FAMILY LTD. 

I. This testimony is provided in support of Surface Water Use Permit Applications 

("SWUPAs") No. 2240, filed with the Commission on Water Resource Management on April 

23,2009, and No. 3467, filed on February 6, 2012, for a parcel in Waikapii, Tax Map Key 

("TMK") No. (2) 3-5-004:028. Our 'ohana has lived on this land for generations. Parcel :28, on 

which I cultivate lo'i kalo, is owned by the Theodore and Zelie Harders (my grandparents) 

Family Limited Partnership, and my grandparents have given me permission to submit testimony 

o on the partnership's behalf. 



2. We are a Native Hawaiian 'ohana who are descendants of native Hawaiians who 

inhabited the Hawaiian Islands prior to 1778. Pursuant to Article XII, Section 7 of the Hawai'i 

Constitution and Hawai'i Revised Statutes ("HRS") section 174C-IO I, our use of stream water 

for lo'i kalo is a traditional and customary cultural practice that is a protected public trust 

purpose. 

3. Our domestic water use is also a protected public trust purpose. 

4. Based on the information set forth below, we request recognition of appurtenant 

rights for TMK No. (2) 3-5-00:028 in the amount of 3,374, I 00 gallons per day. We request a 

Surface Water Use Permit for our current and future reasonable-beneficial use for TMK No. 

(2) 3-5-004:028 of I ,507,500 gallons per day. 

OUANTIFICA TION OF APPURTENANT RIGHTS 

5. TMK No. (2) 3-5-004:028 is comprised of the entire or portions off our Land 

Commission Awards ("LCAs") and one Government Grant: 'apana I ofLCA No. 460 to 

Puupahoehoe, confirmed by Royal Patent ("RP") No. 2165; LCA No. 3296 to Mumuku, 

confirmed by RP No. 3147; ' apana 3 ofLCA No. 6041 to Eeka, confirmed by RP No. 2813; 

'apana 1,2, and 4 of LCA No. 8808 to Kekeleiaiku, confirmed by RP No. 2164; and 

Government Grant No. 3042 to Adam Pupuhi. We are attaching various Mahele documents that 

confirm water use on TMK No. (2) 3-5-004:028 at the time of the Mahele. 

6. Attached as "2240-T&Z-I" is a true and correct copy ofLCA No. 460 to 

Puupahoehoe, as well the native testimony supporting the award (both the original and the 

English translation). 

7. Attached as "2240-T&Z-2" is a true and correct copy ofLCA No. 3296 to 

Mumuku, as well as the foreign testimony (original in English) supporting the award. 
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8. Attached as "2240-T&Z-3" is a true and correct copy ofLCA No. 6041 to Eeka, 

as well as the native testimony (both the original and English translation) supporting the award. 

9. Attached as "2240-T &Z-4" is a true and correct copy of LCA No. 8808 to 

Kekeleiaiku, as well as the native testimony and native register (originals and English 

translations) supporting the award. 

10. Attached as "2240-T&Z-5" is a true and correct copy of Government Grant No. 

3042 to Adam Pupuhi. 

II. Attached as "2240-T &Z-6" " is a true and correct copy of a screen shot from the 

Office of Hawaiian Affairs' Kfpuka Database, showing the location of LCAs No. 460 (in light 

blue), No. 3296 (in red), No. 6041 (in dark blue), No. 8808 (in green), and Government Grant 

No. 3042 (in orange). This map has been marked to show the location of our land, TMK No. 3-

5-004:028 (in pink). 

12. A true and correct copy of the County tax map for TMK No. (2) 3-5-004:028 is 

also attached as "2240-T &Z-7." 

13. The documents in 2240-T&Z-I, referring to LCA No. 460, establish that 'lipana I, 

in the 'iii of Pilip iii, contained lo'i kalo and kula. Remnants of ancient lo'i kalo are visible 

throughout our land, suggesting this parcel is within the lo'i portion of the LCA, as opposed to 

the kula portion. Photographs depicting these land features are attached as "2240-T &Z-8." 

14. The documents in 2240-T&Z-2, referring to LCA No. 3296, describe 'lipana I, in 

the 'iii ofKuaiwa, as a piece ofkalo land. 

IS. The documents in 2240-T&Z-3, referring to LCA No. 6041, confirm that 'lipana 

3, in the 'iii ofKuaiwa, was cultivated in wetland taro: the native testimony describes 'lipana 3 

as having two lo'i kalo. 
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16. The documents in 2240-T&Z-4, referring to LCA No. 8808, establish that 'apana 

1,2 and 4 in the 'iii ofMakehelahela, contained lo'i kalo: the native testimony describes 'apana 

I and 2 as a section of lo'i kalo and the native register states that all of the parcels contained 57 

lo'i kalo as well as a kula. 

17. Our land, TMK No. (2) 3-5-004:028, is 11.247 acres. As the Mahele documents 

in Exhibits 2240-T &Z-I through 2240-T &Z-4 confirm, our land was predominantly cultivated in 

kalo, and an unknown portion ofLCA No. 8808 contained kula land. Government Grant No. 

3042 does not indicate what was cultivated on this portion of our land, but the visible lo'i kalo 

terracing across our land indicates this portion was also historically cultivated in lo'i kalo. 

18. Based on the Mahele documents in 2240-T &Z-I through -5, as well as the 

cultural landscape features on our land, the quantification of the appurtenant rights is, at most, 

the amount of water sufficient to grow kalo on 11.247 acres using traditional methods. 

19. It is our understanding that, on average, taking into account fallow lo'i and 

uncultivated areas such as banks between lo'i, healthy wetland kalo requires between \00,000 

and 300,000 gallons of water per acre per day ("gad"), and that areas with greater proportions of 

lo'i in cultivation will require an amount closer to the upper end of this range. 

20. Thus, in our best estimation, the water right appurtenant to TMK No. (2) 3-5-

004:028 is 3,374,100 gallons per day ("gpd") (11.247 acre x 300,000 gad). 

AMOUNT REOUESTED UNDER PERMIT 

21. Currently, we use water from the kuleana 'auwai that runs along Waikii Road and 

flows into two small reservoirs or holding ponds. From there, the water goes through numerous 

pvc pipes, which then feed into over fifteen lo'i kalo which I, Nicholas Harders, cultivate for my 

family . These lo'i occupy approximately one acre, but if we had sufficient water, we would 
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c open four more acres of lo'i kalo. Thus, applying the kalo water duty noted above, we are 

requesting 1.5 million gallons per day (mgd) for lo'i kalo use (5 acres x 300,000 gad). 

22. We also use 'auwai water to irrigate a large non-commercial garden (once a 
, 

commercial nursery) that spreads across approximately three acres of our property and includes 

dryland kalo, breadfruit, tT leaves, 'awa, fruit trees (mango, orange, star fruit, lemon, avocado, 

lime, etc.), flowers and vegetables. Applying the water duty of2,500 gad for mixed agricultural 

uses applied by the Hawai'i Supreme Court in the Waiahole case, we are requesting 7,500 gpd 

for our non-commercial garden. (3 acres x 2,500 gad). 

23. In total, we are requesting a permit for 1,507,500 gpd (1.5 mgd + 7,500 gpd). 

Reasonable-Beneficial Analysis 

24. The quantity we are requesting is necessary for the economic and efficient 

o irrigation of our lo'i kalo as well as the home gardens often homes on the property, which 

include dryland kalo, breadfruit, 'awa, fruit trees (mango, orange, star fruit, lemon, avocado, 

lime, etc.), and vegetables for consumption by ourselves and our 'ohana, neighbors, and IT leaves 

and tropical flowers, which provide our neighbors and ourselves with aesthetic enjoyment. Our 

use of the stream water is economic and efficient, as we use only the amount needed to irrigate 

the lo'i kalo, non-commercial gardens and lawns, and we implement measures to minimize water 

loss, including using garden hoses, which reduce evaporation and leakage. 

25. Our use of stream water to irrigate lo'i kalo and gardens around our homes is also 

consistent with the state and county land use plans and the public interest. Our land is classified 

by the State as urban, and zoned by the County as agricultural. Our water use for lo'i kalo and 

domestic cultivation is in the public interest and fulfills public trust purposes. 

o 
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Alternatives Analysis 

26. Because our land has appurtenant rights to stream water in the nature of an 

easement that was conveyed at the time of the Miihele, and because, by using stream water, we 

are exercising our traditional and customary right to as Native Hawaiians to cultivate kalo on our 

land in the traditional manner, we are not required to provide an alternatives analysis to show 

that we have no practicable alternative source of water. Our appurtenant and traditional and 

customary rights are for stream water, not for water from any other source, and our exercise of 

these rights enjoys maximum protection and first priority under the law. Nonetheless, the 

Alternatives Analysis set forth in our SWUPAs remains applicable, true, and correct. 

27. We have always used a reasonable amount of'auwai water to maintain our lo' i 

kalo and non-commercial gardens of fruits and flowers, along with other community members 

along this traditional 'auwai. Other alternatives, such as municipal water, reclaimed wastewater, 

water from other ditch systems, desalinized water, and groundwater, are not practicable 

alternatives to the 'auwai water from Waikapii Stream. Requiring us to pay for these alternatives 

instead of diverting stream water via the ' auwai that runs alongside our land would impose an 

unfair and impracticable cost on our family, given that we are non-commercial, domestic water 

users who have always used the 'auwai that runs alongside our land for irrigation. 

SUMMARY 

28. In sum: (I) our domestic water use is a protected public trust purpose; (2) our 

'ohana's traditional and customary right to grow kalo is a protected public trust purpose; (3) the 

exercise of our appurtenant right is a protected public trust purpose; (4) because we have 

appurtenant rights for TMK No. (2) 3-5-004:028, we are entitled to 3,374,100 gallons per day; 

(5) at this time, we request a permit for my current and future reasonable-beneficial uses on the 
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property of 1,507,500 gallons per day, and this amount will be used to irrigate the lo'i kalo 

and our non-commercial gardens and lawns. which are reasonable-beneficial uses of stream 

water, for which there is no practicable alternative. 

I, NICHOLAS HARDERS, do declare under penalty of law that the foregoing is 

true and correct. 

Dated: Waikapli, Hawai'i, \ /'1-(' I {r;. 
1it? 

NICHOLAS HARDERS 
WA TER USE PERMIT APPLICANT PRO SE 
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Relevant portions of the Native Testimony for LCA 6041 to Eeka translated to English: 

Kamai testified regarding Eeka’s land.  There are three ‘āpana situated in the ‘ili of 
Kuaiwa and Makahelahela and one in Waiohuli, Kula.  ‘Āpana 3 is 2 lo‘i kalo in the ‘ili of 
Kuaiwa.  He received his three Waikapū parcels of land from Napuupahoehoe in 1842.  
The title has never been disputed.  ‘Āpana 3 is bounded by Mumuku and Konohia’s 
land. 
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Native Testimony (Kekeleaiku – LCA 8808) 
Translation 

8808 – Kekeleiaiku 

Eeka (ʻEʻeka) Hoʻohiki ̒ ia. Ua ̒ ike au ̒ ehā mau ̒ āpana ma Waikapū, ̒ ekolu ̒ āpana ̒ uala ma Kula. 

ʻĀpana 1: Paukū kalo ma Mokahelahela ʻili ma Waikapū. 

ʻĀpana 2: Paukū kalo ma Mokahelahela ʻili ma Waikapū. 

ʻĀpana 3: 6 Loʻi ma Mokahelahela ʻili ma Waikapū. 

ʻĀpana 4: 4 Kula ma Mokahelahela ʻili ma Waikapū. 

ʻĀpana 5: Māla ʻuala ma Waiohuli (ahupuaʻa) ma Kula. 

ʻĀpana 6: Māla ʻuala ma Kamaʻole (ahupuaʻa) ma Kula. 

ʻĀpana 7: Māla ʻuala ma Kamaʻole (ahupuaʻa) ma Kula. 

No Napuupahoehoe (Nāpuʻupāhoehoe) mai nā ʻĀpana 1, 2, 3, 4 i ka makahiki 1842. He ʻāina 

kahiko no kāna wahine mai. No Pupuhi mai ka ʻĀpana 5 i ka makahiki 1844. No Kalanao mai nā 

ʻĀpana 6, 7. ʻAʻole Poʻalima i nā ʻāpana o Waikapū. ʻAʻole me keʻakeʻa.  

ʻĀpana 1: Eia nā ʻaoʻao, Mauka ʻili o Kuaiwa (Kuaʻiwa), Waihee (Waiheʻe) ʻili o 

Auwaiolimuiki (ʻAuwaiolimuiki), Kula pā o Pupuhi, Maalaea (Māʻalaea) 

Napuupahoehoe (Nāpuʻupāhoehoe). 

ʻĀpana 2: Eia nā ʻaoʻao, Mauka ʻili o Kuaiwa (Kuaʻiwa), Waihee (Waiheʻe) Mumuku, Kula 

Pupuhi, Maalaea (Māʻalaea) Puupahoehoe (Puʻupāhoehoe). 

ʻĀpana 3: Eia nā ʻaoʻao, Mauka ʻili o Nohoana (Nohoʻana), Waihee (Waiheʻe) & Kula ʻili o 

Pilipili, Maalaea (Māʻalaea) kahawai.  

ʻĀpana 4: Eia nā ʻaoʻao, Mauka Mumuku, Waihee (Waiheʻe) Kauʻi, Kula pā aupuni, Maalaea 

(Māʻalaea) Puupahoehoe (Puʻupāhoehoe). 

ʻĀpana 5: Eia nā ʻaoʻao, Mauka Puupahoehoe (Puʻupāhoehoe), Honuaula (Honuaʻula) 

Mumuku, Makai Kapuaa (Kapuaʻa), Makawao Luukia (Luʻukia). 

ʻĀpana 6: Eia nā ʻaoʻao, Mauka Kalihopu, Honuaula (Honuaʻula) Kalauai (Kalauʻai), Makai 

Mahoe, Makawao Mary Crowningburgh. 

ʻĀpana 7: Eia nā ʻaoʻao, Mauka Pipii (Pipiʻi), Honuaula (Honuaʻula) Wiwi (Wīwī), Makai 

Kamauhole, Makawao Kalauai. 

8808 – Kekeleiaiku 

Eeka (ʻEʻeka) had sworn that he knew of the claimant’s land that consists of 7 pieces, 4 in Waikapū 

and 3 in Kula, Maui. 

Parcel 1: Section of loʻi’s in the subdivision of Mokahelahela, Waikapū. 

Parcel 2: Section of loʻi’s in the subdivision of Mokahelahela, Waikapū. 

Parcel 3: 6 loʻi’s in the subdivision of Mokahelahela, Waikapū. 

Parcel 4: 4 kula in the subdivision of Mokahelahela, Waikapū. 

Parcel 5: Potato patch at Waiohuli, Kula. 
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Parcel 6: Potato patch at Kamaʻole, Kula. 

Parcel 7: Potato patch at Kamaʻole, Kula. 

The claimant received his sections 1, 2, 3, 4, in Waikapū from Napuupahoehoe (Nāpuʻupāhoehoe) 

in 1842. These older lands were from his wife. Section 5 is from Pupuhi in 1844. Section 6 and 7 

were from Kalanao. There are no Poʻalima in any of the sections of land in Waikapū. His title has 

never been disputed.  

Section 1: Bounded, Mauka by the subdivision of Kuaiwa (Kuaʻiwa), Waihee (Waiheʻe) by 

the subdivision of Auwaiolimuiki (ʻAuwaiolimuiki), Kula by the land of Pupuhi, 

Maalaea (Māʻalaea) b the land of Napuupahoehoe (Nāpuʻupāhoehoe). 

Section 2: Bounded, Mauka by the subdivision of Kuaiwa (Kuaʻiwa), Waihee (Waiheʻe) by 

the land of Mumuku, Kula by the land of Pupuhi, Maalaea (Māʻalaea) by the land 

of Puupahoehoe (Puʻupāhoehoe). 

Section 3: Bounded, Mauka by the subdivision of Nohoana (Nohoʻana), Waihee (Waiheʻe) & 

Kula by the subdivision of Pilipili, Maalaea (Māʻalaea) by the stream (Waikapū).  

Section 4: Bounded, Mauka by the land of Mumuku, Waihee (Waiheʻe) by the land of Kauʻi, 

Kula by the government land, Maalaea (Māʻalaea) by the land of Puupahoehoe 

(Puʻupāhoehoe). 

Section 5: Bounded, Mauka by the land of Puupahoehoe (Puʻupāhoehoe), Honuaula 

(Honuaʻula) by the land of Mumuku, Makai by the land of Kapuaa (Kapuaʻa), 

Makawao by the land of Luukia (Luʻukia). 

Section 6: Bounded, Mauka by the land of Kalihopu, Honuaula (Honuaʻula) by the land of 

Kalauai (Kalauʻai), Makai by the land of Mahoe, Makawao by the land of Mary 

Crowningburgh. 

Section 7: Bounded, Mauka by the land of Pipii (Pipiʻi), Honuaula (Honuaʻula) by the land of 

Wiwi (Wīwī), Makai by the lad of Kamauhole, Makawao by the land of Kalauai. 
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EXHIBIT 
NUMBER DESCRIPTION REFERENCES 
2240-T&Z-1 LCA No. 460, Native Testimony, Testimony of Nicholas 

Native Testimony Translation Harders 
2240-T&Z-2 LCA No. 3296, Foreign Testimony Testimony of Nicholas 

Harders 
2240-T&Z-3 LCA No. 6041, Foreign Testimony Testimony of Nicholas 

Harders 
2240-T&Z-4 LCA No. 8808, Native Testimony, Testimony of Nicholas 

Native Register, Native Testimony Harders 
Translation, Native Register 
Translation 

2240-T&Z-5 Government Grant No. 3042 Testimony of Nicholas 
Harders 

2240-T&Z-6 Screen shot from the Office of Testimony of Nicholas 
Hawaiian Affairs' KIpuka Database, Harders 
showing the location of LCAs No. 
460, No. 3296, No. 6041, No. 8808, 
Government Grant No. 3042, and 
TMK No. 3-5-004:028 
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2240-T&Z-7 County tax map for TMK No. (2) 3- Testimony of Nicholas 
5-004:028 Harders 
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ancientlo'i kalo, visible throughout Harders 
the land 
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