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TESTIMONY OF MARY ANN VELEZ

I. This testimony is provided in support of Surface Water Use Permit Applications
(“SWUPASs™) No. 2241 and No. 2242N, filed with this Commission on Water Resource
Management on April 23, 2009, for two parcels in Wailuku, Tax Map Key (“TMK”) Nos. (2) 3-
4-004:016 and (2) 3-4-004:017 (the “Properties”), shown in Exhibit “2241-VELEZ-1.”

2. Both SWUPAs were filed by Darrell Higa, my former partner and a partial fee
simple owner of the Properties at the time, who has since passed away, My mother, Perolina
Domogma, has always been the majority owner of the Properties, and 1 have been managing the
Properties for my mother since Darrell passed.

3. As described in my SWUPAs filed on April 23, 2009, it is my understanding that

the Properties have appurtenant rights to water based on the land use at the time of the Mahele,



and I am providing further information regarding water use at the time of the Mahele, as
requested by this Commission.

4, My domestic water use is a protected public trust purpose.

5 Based on the information set forth below, I request recognition of the Properties’
appurtenant rights in the amount of 273,900 gallons per day (“gpd”). Pursuant to SWUPA No.
2241, I request a Water Use Permit for my current reasonable-beneficial use of 1,200 gpd, which
was the existing use as of April 30, 2008. Pursuant to SWUPA No. 2242N, I request an
allocation for my reasonable-beneficial use of an additional 138,000 gpd, to return a portion of
the Properties to kalo cultivation, as detailed in SWUPA No. 2242N.

QUANTIFICATION OF APPURTENANT RIGHTS

6. As set forth in the TMK Map attached as “2241-VELEZ-1,” the Properties
comprise a total of 39,754 square feet, or 0.913 acres (“ac”).

8 Exhibits “2241-VELEZ-1,” “2241-VELEZ-2,” and “2241-VELEZ-3,” are true
and correct copies of a TMK map and screen shots from the Kipuka Database, which depict how
two Land Commission Awards (“LCAs”) overlap with the Properties. As set forth in those
exhibits, my Properties lie entirely within LCA Nos. 3339:2 to Napue, confirmed by Royal
Patent (“RP”’) No. 6251, and 2532:4 to Kamakahanohano, confirmed by RP No. 5515. [ am
attaching true and correct copies of various Mahele documents and translations that confirm
water use on both Properties for lo‘i kalo cultivation at the time of the Mahele.

8. Attached as “2241-VELEZ-4" are true and correct copies of LCA No. 3339:2 to
Napue and the native register (original and partial English translation). In describing the land use
at the time of the Mahele, the preamble to the ‘dpana survey says “he aina kale,” which means:

“it is kalo land.” The native register builds on this and explains in lines 2-4: “he mau loi kou



kuleana he 24 aia i ka ili aina i kapaia o Kalua ma Wailuku,” which means “my kuleana is 24 lo‘i
in the ili of Kalua, Wailuku.” This, along with the layout of my property, which is directly fed
by an ancient ‘auwai that runs along what is now Kalua Street, confirms the use of the land for
kalo cultivation at the time of the Mahele.

9. Attached as “2241-VELEZ-5" are true and correct copies of LCA No. 2532:4 to
Kamakahanohano and other Mahele documentation supporting this award. Although some
sources (including the Kipuka Database) refer to my property as “Apana 4,” a Hawaiian
language translation of the LCA and native testimony reveals that what was surveyed as ‘Apana
4 in the LCA was actually described as ‘Apana 3 in the testimony. This is evident from the
description of the bounds of the ‘apana (on Waihe‘e by Napue (LCA 3339:2) and Kamakona
towards Maalaea (which is the LCA on the opposite side of Napue)). The native and foreign
testimony for ‘Apana 3 describe it as “a mo‘o of kalo,” which means: “narrow strip of land in
taro.” This corresponds to the layout of my land, which is a narrow strip within LCA No. 2532,
as shown in 2241-VELEZ-3. In addition, a translation of relevant portions of the LCA confirms
that ‘Apana 5 is the houselot: “Apana 5 Pahale.” which means “Parcel 5. Houselot,” It is my
understanding that issues like this were not uncommon in Na Wai ‘Eha Mahele surveys and
other documents where a pG‘alima was between two ‘@pana and the pd‘alima was awarded to
someone else, thus breaking one ‘dpana into two and causing a re-numbering of the parcels in the
LCA. This Mahele documentation, along with the layout and historical features of my property,
which is directly fed by an ancient ‘auwai, further confirms the use of the land for kalo
cultivation at the time of the Mahele.

10.  Itis also my understanding that, on average, taking into account fallow lo‘i and

uncultivated areas such as banks between lo‘i, healthy wetland kalo requires between 100,000



and 300,000 gallons of water per acre per day (“gad”), and that areas with greater proportions of
lo*i in cultivation, like mine, will require an amount closer to the upper end of this range.
11. Thus, in my best estimation, the water right that was conveyed at the time of the
Mahele, and which remains appurtenant to the Properties, is:
(0.913 ac) x (300,000 gad) = 273,900 gpd

AMOUNT REQUESTED UNDER SWUPA NO. 2241

12.  Asdocumented in my SWUPAs filed on April 23, 2009, I use water from a
kuleana ‘auwai that runs through Wailuku town. It is my understanding that this ‘auwai receives
water from Waihe‘e Ditch, south of ‘Tao Stream. The Wailuku town ‘auwai receives water via a
pipe in the Waihe‘e Ditch and the water travels in pipes and ditches through Wailuku town and
eventually passes our land on Kalua Road. Although the flow is inconsistent, when the water
flows, we access some of it via a pipe from the ‘auwai. Because the amount of flow is
inconsistent, my existing use has been limited by the availability of water.

13.  In the years since my SWUPA was filed, the swale on the edge of my property
that historically conveyed water from the ‘auwai to my property has been filled in by others. I
request that this swale be restored to its former condition, so that it can resume providing ‘auwai
water to irrigate my property.

14.  Asalso described in my SWUPASs, and in accordance with the 2002 State of
Hawai‘t Water System Standard for Maui County, I request a permit under SWUPA No. 2241
for my existing domestic uses, i.e., 600 gpd for each of the two houses on the Properties, for a

total of 1,200 gpd.



AMOUNT REQUESTED UNDER SWUPA NO. 2242N

15. As described in my SWUPAS filed April 23, 2009, I would like to re-establish lo*i
kalo on a portion of each property: 0.235 acres on TMK No. (2) 3-4-004:016, and 0.225 acres on
TMK No. {2) 3-4-004:017, for a total of 0.460 acres.

16.  Therefore, under SWUPA No. 2242N, I request an allocation for the following
amount, which is only a fraction of the total appurtenant right:

(0.460 ac) = (300,000 gad) = 138,000 gpd

Reasonable-Beneficial Analysis

17.  Asdescribed in detail in my SWUPAs filed April 23, 2009, the quantity I am
requesting is necessary for the economic and efficient irrigation of my home garden, which
includes cultivating foods and other useful plants such as kukui, ti leaf, mai‘a or banana, ulu or
breadfruit, eggplant, okra, and pumpkin, and for the lo‘i that I would like to re-establish on my
land. I intend to grow these crops for use and consumption by myself, ‘ohana, and neighbors, and
to provide me and my neighbors with aesthetic enjoyment. My use of the ‘auwai water is
economic and efficient, as I will use only the amount needed to irrigate my lo‘i, garden, and
lawn. Additionally, I intend to continue to implement measures to minimize water loss, including
implementing traditional methods of kalo cultivation, and using piping and a 2,000-gallon tank
to store the water that irrigates our plants every day, which reduces evaporation and leakage.

18. My use of ‘auwai water to irrigate my garden is also consistent with the state and
county land use plans and the public interest. My land is classified by the State as urban, and
zoned by the County as urban. My water use on my land for domestic cultivation is in the public

interest and fulfills a public trust purpose.



Alternatives Analysis

19.  Because my land has appurtenant rights to stream water in the nature of an
easement that was conveyed at the time of the Mahele, I am not required to provide an
alternatives analysis to show that I have no practicable alternative source of water. My
appurtenant right is for stream water, not for water from any other source, and my exercise of
this right enjoys maximum protection and first priority under the law. Nonetheless, the
Alternatives Analysis set forth in my SWUPA remains applicable, true, and correct.

20.  As described in detail in my SWUPAs, I have always used a reasonable amount
of ‘auwai water to maintain my non-commercial garden of fruits and vegetables, along with
other community members along this traditional ‘auwai, and plan to do so with the lo‘i kalo I
intend to restore. Other alternatives, such as municipal water, reclaimed wastewater, water from
other ditch systems, desalinized water, and groundwater, are not practicable alternatives to the
‘auwai water. Requiring me to pay for these alternatives instead of diverting a small amount of
water via our ‘auwai would impose an unfair and impracticable cost on me and my family, given
that we are a small, non-commercial, domestic water user who has always used the water from
this ‘auwai.

SUMMARY

21.  Insum: (1) my existing domestic water use is a protected public trust purpose; (2)
the exercise of my appurtenant right is also a protected public trust purpose; (3) because 1 have
appurtenant rights for TMK Nos. (2)3-4-004:016 and (2)3-4-004:017, 1 am entitled to 273,900
gpd; (4) at this time, I request a permit under SWUPA Nos. 2241 and 2242N in the amount of
139,200 gpd, to support my existing domestic use (of 1,200 gpd) and to pursue the reasonable-

beneficial use of restoring 101 kalo on portions of each of the Properties; (5) I further request that



the permitted water be required to flow on a consistent, daily basis, as required to support lo‘i
kalo cultivation; and (6) I finally request that the ancient swale along the edge of my property
that used to convey ‘auwai water be restored to its previous conditions, so that it can resume
supplying my water. This requested quantity amounts to only approximately half of the
appurtenant water rights that were attached to the land at the time of the Mahele. These modest
quantities will be used to for lo‘i kalo and domestic cultivation, which is a reasonable-beneficial
use of stream water, and for which there is no reasonable alternative.

I, MARY ANN VELEZ, do declare under penalty of law that the foregoing is true

and correct.
Dated: Wailuku, Hawai'i, 582 3, 2C
a7y e
MARY ANN VELEZ
WATER USE PERMIT APPLICANT PRO SE
Exhibits:

2241-VELEZ-1: TMK Map

2241-VELEZ-2: Map Showing LCAs associated with TMK No. (2)3-4-004:016
224]1-VELEZ-3: Map Showing LCAs associated with TMK No. (2)3-4-004:017
2241-VELEZ-4: Mahele documents for LCA No. 3339

2241-VELEZ-5: Mihele documents for LCA No. 2532



LCA 3339:2
(extends onto parcel 16,
see exhibit 2241-VELEZ-2)
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Native Register
3339 Napue

Lines 2-4: “he mau loi kou kuleana he 24 aia i ka ili aina i kapaia o Kalua ma
Wailuku”

Lines 2-4: “my kuleana is 24 lo‘i in the ili of Kalua, Wailuku”

2241-VELEZ-4-P.4
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LCA 2532 Kamakahanohano
Translation of an excerpt

* k% *

Parcel 4.

Beginning at the South West corner of this parcel adjoining Palaaunui,
running North 49° 45 West 64 chains

thence North 84° 30 East 5.17 chains,

thence North 86° 45 East 1.35 chains,

thence South 9° 45 East 61 chains along all of Napue’s,
thence South 81° West 138 chains

thence South 87° 30 West 4.26 chains,

thence South 30° West 95 chains,

thence South 79° 15 West 1.42 chains along Kamakona
until place of commencement

53/100 acre within this parcel.

Parcel 5 Houselot.

Beginning at the northwest corner of this parcel adjoining Kaai and Kolii,

running South. 35° 30 East 3.85 chains along Kolii and S. Miles

thence North 74° 30 East 1.77 chains along Kaai

thence North 3° 30 West 1.76 from there,

thence North 20 West 12 chains thence North 8° West 1.28 chains along Kuihelani,
thence. South 84° 15 West 371 chains along the houselot of Kaai,

until the place of commencement.

92/100 acre within this parcel.
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Page 610

is no opposition., There is one po'alima in it, It is bounded mauka
by George L., Walhee, by Eli, maEai by government iot),, Maalaea by
Akolea,

No. 2532 = Makahanohano

Hinakahua svworn: I know his land in Walluku, four parcels,
Parcel 1. Taro mo o and kula, 1n the 'Ili of Kalua
" L] —w
L] 2: " L} " n " L
" g. House lot . " .
He had it from Hoapilikane in 1837. There is no opposition. One
po'alima is in Parcel 1,
1l. is bounded mauka by Ohule, Walhee by Hamanalau, makail by land
boundary wall, Maalaea by Kaolelo.
2, 1s bounded mauka by the konohliki, M, Kekuanaoa, Waihee by Hina-
kahua, makal by the konohikl, Maalaea by Ell.
a is bounded mauka by Kekua, Walhee by Napue, makal by government
Qty, Maalaea by Kamakona,
4, 1s bounded mauka by the "Ill of Kuunaheana, Waihee by government
ot} and Kaal, makai by Kaail, Maalaea, the same, £
Maawaiki sworn: I know his malg of sweet potatoés in the
Ahupua'a of Keauhou, at Honuaula., It was from me in 1844, There
is no opposition. It is bounded mauka by Nawaiki, Kahikinui, by
Makalele, makal by Maawaiki, Kula, the same.

No. 3491 - Kuapuu
Kawaililii sworn: I know his land in the 'Ili of Keahupio
Page 611
Wailuku, His land was from Kaihekahil in the time of Kamehameha I.

There 1s no opposition, It is bounded mauka by Naea, Wailhee by
the Pall of Wailuku, makail by Kauakahi, Maalaea by Kekuapahipahi.

No. 8364 - Kawahinekuapuu July 9, 1849
This is not a claim -- it is a will by Keahi at Walhee,

Nos. 3494 & 5469 - Keaka

Koanaole sworn: I know his taro land in the 'Ili of Halemano,
Wailuku, His land was from Auwae in the time of Kamehameha I,
There 1s no opposition, nor any po'alima in it, It is bounded
mauka by Koanaole, Walhee by Kahale, makal by Kahale and Naea,
Maalaea by Nuhi.

No. 3493 - Kamaka
Kamaka has appeared before the Land Commissioners and states that

"I have returned my land claim at Paukukalo to the konohiki, and
the one lo'ili at Walhee is the one I am thinking of."

2241-VELEZ-5-P.6
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MARY ANN VELEZ
918 Kanakea Loop
Lahaina, Hawai‘i 96761
(808) 283-3781

WATER USE PERMIT APPLICANT PRO SE

COMMISSION ON WATER RESOURCE MANAGEMENT

STATE OF HAWALI‘I
Surface Water Use Permit Applications, ) Case No. CCH-MA15-01
Integration of Appurtenant Rights and )
Amendments to the Interim [nstream Flow ) WITNESS LIST
Standards, Na Wai ‘Eha Surface Water )
Management Areas of Waihe‘e, Waiehu, ‘lao )
and Waikapi Streams, Maui )
)
)
WITNESS LIST
PARTY: MARY ANN VELEZ
EXHIBIT(S) TO
NAME/ BE
ORGANIZATION/ SUBJECT INTRODUCED
POSITION MATTER BY WITNESS
Mary Ann Velez Need for and use of Na Wai ‘Eha water 2241-VELEZ-1 to -5




MARY ANN VELEZ
918 Kanakea Loop
Lahaina, Hawai‘i 96761
(808) 283-3781

WATER USE PERMIT APPLICANT PRO SE
COMMISSION ON WATER RESOURCE MANAGEMENT

STATE OF HAWALI'I

Surface Water Use Permit Applications, )} Case No. CCH-MAI15-01
Integration of Appurtenant Rights and
Amendments to the Interim Instream Flow } EXHIBIT LIST
Standards, Na Wai ‘Eha@ Surface Water )
Management Areas of Waihe‘e, Waiehu, ‘Iao )
and Waikapii Streams, Maui )
)
)
EXHIBIT LIST
PARTY: MARY ANN VELEZ
' REC’D
EXHIBIT INTO
NUMBER DESCRIPTION REFERENCES EVIDENCE
2241-VELEZ-1 | County Tax Map Testimony of
Mary Ann Velez
2241-VELEZ-2 | Screen Shot of LCA No. 3339 | Testimony of
and Parcel 16 Mary Ann Velez
2241-VELEZ-3 | Screen Shot of LCA Nos. Testimony of
3339 and 2532 and Parcel 17 | Mary Ann Velez
2241-VELEZ-4 | LCA No. 3339, Native Testimony of
Register and Native Register | Mary Ann Velez
Transcription and Translation
2241-VELEZ-5 | LCA No. 2532, LCA Testimony of
Translation, Native Mary Ann Velez
Testimony, Native Testimony
Translation and Foreign
B Testimony









