GERALD MENDOZA
2160B Pu‘uohala Road
Wailuku, Hawai‘i 96793

(808) 281-2086
WATER USE PERMIT APPLICANT PRO SE
COMMISSION ON WATER RESOURCE MANAGEMENT
STATE OF HAWAI‘]
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Integration of Appurtenant Rights and )
Amendments to the Interim Instream Flow ) TESTIMONY OF GERALD MENDOZA;
Standards, Na Wai ‘Eha Surface Water ) EXHIBITS “2256-MENDOZA-1" - “2256-
)
)
)
)

Management Areas of Waihe‘e, Waiehu, MENDOZA-6"
‘Tao, & Waikapii Streams, Maui

TESTIMONY OF GERALD MENDOZA

1. This testimony is provided in support of Surface Water Use Permit Application
(“SWUPA”) Nos. 2256 and 2257N, filed with the Commission on Water Resource Management
on April 23, 2009, for a parcel in Wailuku, Tax Map Key (“TMK”) No. (2) 3-3-002:025. I have
lived on this land since I was born. Henry Kailiehu, my stepfather, gave my sisters, Francine
Wong and Denise Hernandez, the deed to the land in his will.

2. My domestic water use is a protected public trust purpose.

3. Based on the information set forth below, I request recognition of appurtenant
rights for TMK No. (2) 3-3-002:025 in the amount of 33,000 gallons per day. I request a Surface
Water Use Permit for my current and future reasonable-beneficial use for TMK No. (2) 3-3-
002:025 of 1,784 gallons per day, of which 600 gallons per day was the existing use as of April

30, 2008.



QUANTIFICATION OF APPURTENANT RIGHTS
4. TMK No. (2) 3-3-002:025 is comprised of portions of two Land Commission

Awards (“LCAs”), LCA No. 2533:1 to Malaihi, confirmed by Royal Patent No. 6529 and LCA
No. 3387, in the ‘ili of Kahewa, to Pooliilii, confirmed by Royal Patent No. 6065. TMK No. (2)
3-3-002:025 also includes a portion of a po‘alima of LCA No. 3324 to Claus Spreckles. Iam
attaching various Mahele documents that confirm water use on TMK No. (2) 3-3-002:025 at the
time of the Mahele.

5. Attached as “2256-MENDOZA-1" is a true and correct copy of LCA No. 2533:1
to Malaihi and the foreign testimony supporting the award (original and transcription).

6. Attached as “2256-MENDOZA-2" is a true and correct copy of LCA No. 3387 to
Pooliilii and the native register supporting the award (original and translation).

7. Attached as “2256-MENDOZA-3” is a true and correct copy of a screen shot
captured October 9, 2015 of a portion of the Wailuku Sugar Company map dated October 1937,
with the konohiki p6°‘alima on our land at the time of the Mahele marked.

8. A true and correct copy of the County tax map with TMK No. 3-3-002:025
highlighted in blue is attached as “2256-MENDOZA-4.”

9. Attached as “2256-MENDOZA-5” is a true and correct copy of a Kipuka database
screen shot captured November 2, 2015, of TMK No. (2) 3-3-002:025, with the locations of LCA
No. 2533:1, LCA No. 3387, and the konohiki p5°alima located on our land at the time of the
Mahele marked.

10.  Attached as “2256-MENDOZA-6” is a not-to-scale drawing created and
submitted with our original existing use SWUPA on April 23, 2009, that shows where my land

lies in relation to the ‘auwai as well as to my neighbors.



11.  Asdepicted in 2256-MENDOZA -5, approximately one-half of my land falls
under a portion of ‘apana 1 of LCA No. 2533, approximately 3/8 falls under a portion of LCA
3387, and approximately 1/8 is comprised of the konohiki pd‘alima.

12.  The documents in 2256-MENDOZA-1, referring to LCA No. 2533, confirm that
‘apana 1 was cultivated in wetland taro: the LCA itself labels the ‘dpana as “aina kalo,” and the
foreign testimony notes ‘apana 1 was “kalo land” and there were “four p5‘alima” in ‘dpana 1. 1
understand that the phrase “‘@ina kalo” refers to a tract of land cultivated in lo‘i kalo.

13.  The documents in 2256-MENDOQOZA-2, referring to LCA No. 3387, in the ‘ili of
Kahewa, establish that it contained lo‘i kalo. The native register notes there were “9 loi” at the
time of the Mahele.

14.  The document in 2256-MENDQZA-3 confirms the po‘alima on our land at the
time of the Mahele. It is my understanding that p6‘alima were 100% cultivated in lo‘i kalo.

15. My land, TMK No. (2) 3-3-002:025, is 0.11 acres. As shown in 2256-
MENDOZA-1 through 2256-MENDOZA-3, LCA No. 2533:1 was kalo land, LCA No. 3387
contained nine lo‘i, and there was a p6‘alima. The document shown in 2256-MENDOZA-6
shows that my land is first along the ‘auwai pipe that feeds the Brito, Haleakala and Mendoza
properties. Ibelieve that due to this, along with the fact that my property is on the upslope of
all three properties, shows that my land is likely to have been fully cultivated in lo‘i kalo at the
time of the Mahele.

16.  Based on the Mahele documents in 2256-MENDOZA-1 through 2256-
MENDOZA-3, the quantification of the appurtenant rights is the amount of water sufficient to

grow wetland kalo on 0.11 acres using traditional methods.



17.  Itis my understanding that, on average, taking into account fallow lo‘i and
uncultivated areas such as banks between lo‘i, healthy wetland kalo requires between 100,000
and 300,000 gallons of water per acre per day (“gad”), and that areas with greater proportions of
lo‘i in cultivation will require an amount closer to the upper end of this range.

18.  Thus, in my best estimation, the water right appurtenant to TMK No. (2) 3-3-
002:025 is 33,000 gallons per day (“gpd™) (0.11 acres x 300,000 gad).

AMOUNT REQUESTED UNDER PERMIT

19.  Our family formerly accessed our kuleana water from an open ditch ‘auwai until
Wailuku Agribusiness sold the land surrounding us, and the Wailuku Country Estates
subdivision was developed. Currently, I use a modest amount of water from the kuleana ‘auwai
that runs through Pu‘uohala by using pipes and garden hoses to irrigate my non-commercial
garden of bananas, ti leaves, and heliconias, and to water my lawn. I am requesting a permit
for the amount of water necessary for these domestic uses.

20.  Ibelieve that the 2002 State of Hawai‘i Water System Standard for Maui County
of 600 gpd per single family home is sufficient for my existing domestic water uses.

21.  Twill be cultivating wetland kalo on a 0.003 acre portion of my property. I
estimated my proposed water for wetland kalo cultivation by applying a water duty of 394,500
gallons per acre per day, the average amount of water I understand my neighbors Evelyn and
Gary Brito require to grow healthy kalo given the size of their lo‘i, the climatic conditions of the
area, and other factors. Because I will be growing kalo under similar conditions, I believe I

require a similar water duty.



22.  Accordingly, I multiplied the amount of land on which I intend to grow kalo
(0.003 acres) by 394,500 gallons per acre per day to estimate my proposed water use of 1,184
gallons per day.

23.  Thus, I request a water use permit in the amount of 1,784 gpd for my current and
future uses.

Reasonable-Beneficial Analysis

24. My land has appurtenant rights, and my existing use is “reasonable-beneficial,”
defined as: “the use of water in such a quantity as is necessary for economic and efficient
utilization, for a purpose, and in a manner which is both reasonable and consistent with the state
and county land use plans and public interest.” Hawai‘i Revised Statutes § 174C-3.

25.  The quantity I am requesting is necessary for the economic and efficient irrigation
of my home garden, which includes bananas and for consumption by myself, ‘ohana, and
neighbors, and 7 leaves and tropical flowers, which provide my neighbors and me with aesthetic
enjoyment. My use of the stream water is economic and efficient, as I use only the amount
needed to irrigate my garden and lawn, and I implement measures to minimize water loss,
including using garden hoses, which reduce evaporation and leakage.

26. My use of stream water to irrigate my garden and lo‘i kalo is also consistent with
the state and county land use plans and the public interest. My land is classified by the State as
urban, and zoned by the County as agricultural. My water use on my land for domestic
cultivation is in the public interest and fulfills a public trust purpose.

Alternatives Analysis

27.  Ihave always used a reasonable amount of ‘auwai water to maintain my non-

commercial garden of fruits and flowers, along with other community members along this



traditional ‘auwai. Other alternatives, such as municipal water, reclaimed wastewater, water
from other ditch systems, desalinized water, and groundwater, are not practicable alternatives to
the ‘auwai water. Requiring me to pay for these alternatives instead of diverting the small
amount of stream water via the ‘auwai that runs alongside my land would impose an unfair and
impracticable cost on me and my family, given that I am a small, non-commercial, domestic
water user who has always used the ‘auwai that runs alongside my land to water my home
garden.

28.  Because my land has appurtenant rights to stream water in the nature of an
easement that was conveyed at the time of the Mahele, I am not required to provide an
alternatives analysis to show that I have no practicable alternative source of water. My
appurtenant right is for stream water, not for water from any other source, and my exercise of
this right enjoys maximum protection and first priority under the law. Nonetheless, the

Alternatives Analysis set forth in my SWUPA remains applicable, true, and correct.

SUMMARY

29. Insum: (1) my domestic water use is a protected public trust purpose; (2) the
exercise of my appurtenant right is a protected public trust purpose; (3) I have appurtenant rights
for TMK No. (2) 3-3-002:025, and I am entitled to 33,000 gallons per day; (4) at this time, I
request a permit for my current and future reasonable-beneficial uses on the property of 1,784
gallons per day, of which 600 gallons per day was the existing use on April 30, 2008, which will
be used to irrigate my non-commercial garden and lawn, which is a reasonable-beneficial use of

stream water, for which there is no practicable alternative.



I, GERALD MENDOZA, do declare under penalty of law that the foregoing is
true and correct.

Dated: Wailuku, Hawai‘i, February 3, 2016.

L aadl plnclgn
GERALD MENDOZA /
WATER USE PERMIT APPLICANT PRO SE
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Foreign Testimony Transcription

Cl. 2533 Malaihi

Keahi Sw. I know the lands of the Claimant. They consist of 5 pieces in Wailuku, Maui.
No. 1 is a kalo land in Kaheaoopui

No. 2 is a kalo land in Umeeu

No. 3 is a kalo land in Umeeu

No. 4 is a kalo land in Halaula 2

No. 5 is a kalo land in Palihana

The No. 1 he received from me in 1844 and No. 2 and 3 also and No. 4 likewise. No. 5 he received from
Makena in 1844. His title has never been disputed. There are 4 poalima in No. 1.

No. 1 is bounded Mauka by Mokuhau’s land. Waihee by Pohakukupukupu. Makai by Holu’s. Maalaea
by “Kahewa”.

No. 2 is bounded Mauka and Waihee sides, by Kaowao’s land. Makai by Kauliilii’s land. Maalaea by
Kawao’s land.

No. 3 is bounded Mauka by Kaupo and Naea’s land. Waihee by Naea’s land. Makai, by Opa’s land.
Maalaea by Kahawai o Wailuku (Wailuku stream).

No. 4 is bounded Mauka by Nailiili’s land. Waihee by Kaimu’s land. Maalaea by his house lot.

No. 5 is bounded Mauka by Makaaina’s land. Waihee by Kahalilaau’s land. On other two sides, by
Makaaina’s land.

2256-MENDOZA-1-P.5
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No., 3382 - Pa Page 68

Hear ye, ye Land Commiagloners: I hereby state that I have 30 lg'i
at Iac, makal, I, Pa, whose claim this ia, have 18 lo’1l at Kuupas,
a total of 32 égig{. Thoee are my oclaims which are sftated respact-
fully to you, o Land Commissioners.

Wailuku, Jan., &, 1848 FA

i

Cud

No, 3383 - Paele

Greetings to the Land Commissioners: I hereby state that I have 22
ic’i at Pohakea and a kula, Pohakee adjoins with Kapohaku. There iss
a a tree, Farewell to the Land Commissioners.

Walluku, 11 Jen. 1848 P

SIANPIY RS (Tesey 18 pordan |

i S FLcL i

" No. 3384 - Piohia Page 69

Greatings to the Land Commigsionerat I hereby petition for my oclaim
at Laie, with 3 10°1, in Peuniu, with 1 1o'i, in Papohaku, with 1%
o't, That is my claim, There 18 also a emall kuls, It is rinish-
ed. Farewell to the Land Commissioners.

Welluku, 5 Jan. 1848 PICHIA

No, 3385 - Pahoa

I hexeby tell of my lo'ls, At Kahewa are 16 lo’i, and 3 dry 1lo'i, a
¥ula and a hill., In Ahuena are 6 1lo'l, & kula, & watercourse and
a nlll, Those sre claims, Farewell t¢ The Lend Commiseloners.
Wailuku, Jan, 10, 1

PAHOA

No. 3386 - Pehuino

Greetings to the lLand Commiseioners: I, Pehuino, of Paukukalo= here
by atate to the Honorable Land COmmissioners,tba% I have 23 lo'l.-"At
Kepaaloa, 3 10'i1 at Pauniu, 1 lo'i at Holu, 1 lo’)i. Thatiis my
claim for cultivated lo'i land, There is & house and a kula outcide
which is oy olaim., Farswell to the Land Commissioners,
Wailulu, & Jan, 1848

PEHUIND

No, 3387 - Pooliilil

My 9 lo*l are at Kahewa, this is the total of my lo'is
Page 70

which are ocoupiedéughat is it, A respectful farewell.
POOLIILIX

Weilluka, Jan. 6, 1

2256-MENDOZA-2-P.4
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Stephanie


Stephanie


Stephanie



2256-MENDOZA-4-P.1
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GERALD MENDOZA
2160B Pu‘uohala Road
Wailuku, Hawai‘i 96793
(808) 281-2086

WATER USE PERMIT APPLICANT PRO SE
COMMISSION ON WATER RESOURCE MANAGEMENT

STATE OF HAWAI‘I

Surface Water Use Permit Applications, ) Case No. CCH-MA15-01
Integration of Appurtenant Rights and
Amendments to the Interim Instream Flow ) WITNESS LIST
Standards, Na Wai ‘Eha Surface Water )
Management Areas of Waihe‘e, Waiehu, ‘Tao )
and Waikapii Streams, Maui )
)
)
WITNESS LIST
PARTY: GERALD MENDOZA
EXHIBIT(S) TO
NAME/ BE
ORGANIZATION/ SUBJECT INTRODUCED
POSITION MATTER BY WITNESS
Gerald Mendoza | Need for and use of Na Wai ‘Eha water 2256-MENDOZA-1 to -6




GERALD MENDOZA
2160B Pu‘uohala Road
Wailuku, Hawai‘i 96793
(808) 281-2086

WATER USE PERMIT APPLICANT PRO SE

COMMISSION ON WATER RESOURCE MANAGEMENT

STATE OF HAWAI‘I

Surface Water Use Permit Applications,
Integration of Appurtenant Rights and )
Amendments to the Interim Instream Flow

) Case No. CCH-MA15-01

) EXHIBIT LIST

Standards, Na Wai ‘Eha Surface Water )
Management Areas of Waihe‘e, Waiehu, ‘Tao )
and Waikapii Streams, Maui )
)
)
EXHIBIT LIST
PARTY: GERALD MENDOZA
REC’D
EXHIBIT INTO
NUMBER DESCRIPTION REFERENCES | EVIDENCE
2256-MENDOZA-1 | LCA No. 2533, Foreign Testimony, | Testimony of
Foreign Testimony Transcription Gerald Mendoza
2256-MENDOZA-2 | LCA No. 3387, Native Register Testimony of
Gerald Mendoza
2256-MENDOZA-3 | Screen shot of a portion of the Testimony of
Wailuku Sugar Company map Gerald Mendoza
dated October 1937
2256-MENDOZA-4 | County Tax Map with TMK No. 3- | Testimony of
3-002:025 Gerald Mendoza
2256-MENDOZA-5 | Kipuka database screen shot of Testimony of
TMK No. (2) 3-3-002:025, with the | Gerald Mendoza
locations of LCA No. 2533:1, LCA
No. 3387, and p6‘alima
2256-MENDOZA-6 | Not-to-scale drawing that shows Testimony of
where my land lies in relation to the | Gerald Mendoza

‘auwai as well as to my neighbors






