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TESTIMONY OF MICHAEL RODRIGUES 

1. This testimony is provided in support of Surface Water Use Permit Application 

("SWUPA") No. 2269 and SWUPA No. 2270N, filed with the Commission on Water Resource 

Management on April 23, 2009, for land in Waihe'e, Tax Map Key ("TMK") Nos. (2) 3-2-
, 

004~IS ("ParcellS") and (2) 3-2-004:017 ("Parcel 17"). 
~. 

2. The domestic water use on this property is a protected public trust purpose. 

3. Based on the information set forth below, I request recognition of appurtenant 

rights for TMK Nos. (2) 3-2-004:0 IS and :017 in the amount of 420,000 gallons per day. I 

request a Surface Water Use Permit for my reasonable-beneficial use for TMK Nos. (2) 3-2-



004:01S and :017 of602,94S gallons per day, of which 296,700 gallons per day was the existing n 
use as of April 30, 2008. 

QUANTIFICATION OF APPURTENANT RIGHTS 

4. Parcel IS is O.IS acres and is wholly comprised of Land Commission Award 

("LCA") No. 440S-R, 'apana 2, confirmed by Royal Patent No. 64S9. Parcel 17 is 1.25 acres 

and is wholly comprised of LCA No. 440S-S, confirmed by Royal Patent No. 234S. I am 

attaching various Mahele documents that confirm water use on Parcels IS and 17 at the time of 

the Mahele. 

S. Attached as "2269-RODRIGUES-I" is a true and correct copy of LCA No. 4405-

R to Mioi and the foreign testimony supporting LCA No. 440S-R (both the original and a 

transcription of the relevant portion). 

6. Attached as "2269-RODRIGUES-2" is a true and correct copy of LCA No. 440S-

S to Puhi and the foreign testimony supporting LCA No. 4405-S (both the original and a 

transcription of the relevant portion). 

7. Attached as "2269-RODRIGUES-3" is a true and correct copy of the County tax 

map for Parcels IS and 17, with arrows showing the diversion locations from the 'auwai to my 

land, and the areas of water uses marked (horizontal lines for the areas of domestic uses and 

shading for the lo'i kalo areas). 

8. The documents in 2269-RODRIGUES-I, referring to LCA No. 4405-R, confirm 

that 'apana 2, in the 'iIi ofWaihalulu, was cultivated in wetland kalo: the foreign testimony 

indicates there were eight lo'i in 'apana 2. 

9. The documents in 2269-RODRIGUES-2, referring to LCA No. 4405-S, confirm 

that Parcel 17 was also cultivated in wetland kalo: the foreign testimony indicates the land was 
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partly kalo (taro) and partly kula (pasture), with three po'alima within the parcel. Based on the 

existence of ancient rocks walls throughout much of the parcel, the majority of the land was kalo. 

10. Based on the Mahele documents in 2269-RODRIGUES-1 and 2269-

RODRIGUES-2, my land has appurtenant rights, and the quantification of the appurtenant rights 

is the amount of water sufficient to grow kalo on approximately 1.4 acres using traditional 

methods. 

11. It is my understanding that, on average, taking into account fallow lo'i and 

uncultivated areas such as banks between lo'i, healthy wetland kalo requires between 100,000 

and 300,000 gallons of water per acre per day ("gad"), and that areas with greater proportions of 

lo'i in cultivation will require an amount closer to the upper end ofthis range. 

12. Thus, in my best estimation, the water rights appurtenant to TMK Nos. (2) 3-2-

004:015 and :017 is 420,000 gallons per day ("gpd") (1.4 acres x 300,000 gad). 

AMOUNT REQUESTED UNDER PERMIT 

13. Currently, we receive water from the kuleana 'auwai on the north side ofWaihe'e 

River, which receives water from a pipe in the Spreckels Ditch and also directly from Waihe'e 

River. The open 'auwai splits in two; one of the branches flows adjacent to my property. We 

divert some of the water in three locations. The water I do not use continues makai in the 

'auwai. 

14. I use the kuleana water on my land to feed my lo'i kalo, yard, and garden with 

things like ti leaf and banana. The water then returns to my neighbor or the Waihe'e River. I am 

requesting a permit for the amount of water necessary to irrigate my kalo, yard, and other plants. 

15. On April 30, 2008, I was cultivating seven lo'i on approximately 0.55 acres. I 

also had domestic usage on 0.4 acres, for my yard and domestic plants like ti leaf and banana. 
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My estimated existing use on April 30, 2008 was 474,000 gpd, which I estimated by measuring n 
how long it took to fill a five-gallon bucket at each of the diversions. This measurement 

included water used by Parcels IS and 17 and on TMK No. (2) 3-2-004:016 ("Parcel 16"). 

Parcel 16 is 0.33 acres. 

16. I applied the 2002 State ofHawai'i Water System Standard for Maui County of 

3,000 gad to the 0.4 acres of diversified agriculture to determine that I use about 1,200 gpd of the 

474,000 gpd for my diversified agriculture on Parcel 17. 

17. I estimate that the rest ofthe flow, or 472,800 gpd, was used for 0.88 acres oflo'i 

kalo on Parcels IS, 16, 17. Subtracting a pro rata amount of water for 0.33 acres of Parcel 16 

«472,800 gpd/0.88 acres) x 0.33 acres = 177,300 gpd), I estimate I use 295,500 gpd on my 0.55 

acres oflo'i kalo as of April 30, 2008. 

18. Based on my current use, I believe that I need 537,273 gad to cultivate healthy 

kalo on my land (295,500 gpd/0.55 acres). I would like to restore an additional 0.57 acres oflo'i 

kalo. Based on the water duty of 537,273 gad to cultivate healthy kalo on my land, I will need 

306,245 gpd for an additional 0.57 acres oflo'i kalo. 

19. I would also like enough water to use a water wheel on my land to produce hydro-

electricity for domestic purposes. Based on my neighbor's water wheel, I estimate I would need 

432,000 gpd to produce enough electricity for my domestic needs. Because I would use the 

water for my lo'i kalo, yard, and garden after the water is used to produce electricity, I do not 

request an additional amount of water for this use. 

20. Thus, I request a water use permit in the amount of 602,945 gpd for my current 

and future uses (1,200 gpd + 295,500 gpd + 306,245 gpd) on Parcels IS and 17. 
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Reasonable-Beneficial Analysis 

21. "Reasonable-beneficial use" is defined as "the use of water in such a quantity as is 

necessary for economic and efficient utilization, for a purpose, and in a manner which is both 

reasonable and consistent with the state and county land use plans and public interest." Hawai'i 

Revised Statutes § 174C-3. 

22. My use of water is "economic and efficient" because I only use the amount I need 

to irrigate my lo'i and diversified agriculture and for domestic purposes. I continually work to 

make my water use more efficient by using pipes to minimize water loss through evaporation 

and seepage, and after my minimal consumptive uses, the remaining water flows to my neighbor 

and back to Waihe'e River. 

23. The quantity I am requesting for my uses is necessary for the irrigation of my lo'i 

kalo, domestic plants, which includes ti leaf and banana, and the economic and efficient 

operation of a water wheel to generate domestic electricity. 

24. The use of stream water to irrigate the lo'i kalo and diversified agriculture is also 

consistent with the state and county land use plans and the public interest. My land is classified 

by the State as rural, and zoned by the County as agricultural. The water use on my land for lo'i 

kalo and domestic cultivation is in the public interest and fulfills a public trust purpose. 

Alternatives Analysis 

25. Because my land has appurtenant rights to stream water in the nature of an 

easement that was conveyed at the time of the Mahele, I am not required to provide an 

alternatives analysis to show that I have no practicable alternative source of water. My 

appurtenant right is for stream water, not for water from any other source, and my exercise of 
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this right enjoys maximum protection and first priority under the law. Nonetheless, the 

Alternatives Analysis set forth in SWUPA No. 2269 remains applicable, true, and correct. 

SUMMARY 

26. In sum: (I) my domestic water use is a protected public trust purpose; (2) the 

exercise of my appurtenant right is a protected public trust purpose; (3) because I have 

appurtenant rights for Tl'vIK Nos. (2) 3-2-004:015 and :017, I am entitled to at least 420.000 gpd; 

(4) at this time, I request a permit for the existing and future reasonable-beneticial uses on the 

property of 602,945 gallons per day. of which 296,700 gallons per day was the existing use as of 

April 30,2008, to irrigate lo'i kalo, my yard, and garden, and to operate a water wheel to 

produce electricity, which are alone and cumulatively a reasonablc-beneficial use of stream 

water. for which there is no practicable alternative. 

I, MICHAEL RODRIGUES, do declare under penalty of law that the foregoing is 

true and correct. 

Dated: Waihc'c, Hawai'i, 

MICHAEL RODRIGUE 
WATER USE PERMIT 
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S.Otiou 1, - Ji Taro patdw• at \l&ipae Ji 
llallka ICllnealaala 
Xehakllloa1 makai, nilulcu �o 

S.Ction 2 !ZCII Hlllu 1.ZL H1)9. ?Seetion 1 !ram Maltapllll iD 1846. !k>otion ) t= 
l'.aubi 1D 184). Kaahi'• interest tr(G makalea. Sectiona II. hOII Xaalepo1 

betoN 1839, !lO objeoticma, 5 Pl>&l1- in eeotion, 1,2, poalimu in ••otiOD �-

Ko, !+IIOS Q Eaalepo _July 26 1 16ll9 

Pawaaai svom He hu !mom - :r.kahio bad vritteii 'betorv 1648, z. ra-.1 inroni 
Ire bu aeen del1n1te� 1 eeot1on iD Wai.pee 2 111 ot Va2.hff 1 be bu iiot HUI the 
other two aeotiona. 
Section 1 - Ili of Va1:pae 2 

Mauka 
lahakuloa 
Hak&1 
\l&ilukQ 

Sao:1:1.cm ? - 2 Moo'• in Vlipae 4 
Hauka Mioi 
Kabakuloa 1-d tenoe 
Jlakd lamalaal.• 
lfailuku StroGI 

Section 3 - 6 patches, pa.eture 11114 howle 1n Lonoakalll&Jla 
lfdca. Vaihalulu 111 
Iahakuloa lcld tence 
KaJca1 Mioi 
lfa.iluku Stream 

ill eeotiona frola Ka,auvai !11 1829, 2 Poal.1-11 in tint nct1o.D, iio objection. 

5o, 4Ji05 R M1o1 

Cla!mant llhlO:m Iebhio wrote (olailll) before 1848. .fl1fH&. IIVCJal Ere has aeen 2 
1eot11ma iD the ills ot \laihee, 
SeotiClll 1 - Ill of 'i&ipu 

lwi4 
lfahakuloa 
Nakai 
lfa1luku 

Seotion 2 - 8 patches at Val.ha.lulu 
�. Eahalcu1oa Moo 
MMa1 Pub1. 
Vailaku Moo 

l'il:et Bll<ltion. � Z, JCaamr&1 iD 1829, Seetton 2 tram Makapull 1n 181\6, 
Makepuu'• land hom M Iekwmao&, Bo objeotiona. 2 Poalilnu iD tiret a.atio;, 
none in eeotion 2, 

Bo. 44oS s Puhl July' 26, 18"9 

Koo cwom He bu lcnoWll - Iekah.io bad written (elaim) bet� 1848. Ba ha.lJ ••� 
1 taro 86Ction and paa'lllro in liaihalulu 111 or Waihee, Puhl', land from Hakapuu 
in 1846. Makap,m'a interest trom (M.IC.). Ro o'bject1on1 ) poaliau in thero. 

Mauk& M:lo1 
Iahakuloa Btre� 
Kakai Loiioekaulan. ill 
V.J.luku Btre811 

I 
" 
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S.Otiou 1, - Ji Taro patdw• at \l&ipae Ji 
llallka ICllnealaala 
Xehakllloa1 makai, nilulcu �o 

S.Ction 2 !ZCII Hlllu 1.ZL H1)9. ?Seetion 1 !ram Maltapllll iD 1846. !k>otion ) t= 
l'.aubi 1D 184). Kaahi'• interest tr(G makalea. Sectiona II. hOII Xaalepo1 

betoN 1839, !lO objeoticma, 5 Pl>&l1- in eeotion, 1,2, poalimu in ••otiOD �-

Ko, !+IIOS Q Eaalepo _July 26 1 16ll9 

Pawaaai svom He hu !mom - :r.kahio bad vritteii 'betorv 1648, z. ra-.1 inroni 
Ire bu aeen del1n1te� 1 eeot1on iD Wai.pee 2 111 ot Va2.hff 1 be bu iiot HUI the 
other two aeotiona. 
Section 1 - Ili of Va1:pae 2 

Mauka 
lahakuloa 
Hak&1 
\l&ilukQ 

Sao:1:1.cm ? - 2 Moo'• in Vlipae 4 
Hauka Mioi 
Kabakuloa 1-d tenoe 
Jlakd lamalaal.• 
lfailuku StroGI 

Section 3 - 6 patches, pa.eture 11114 howle 1n Lonoakalll&Jla 
lfdca. Vaihalulu 111 
Iahakuloa lcld tence 
KaJca1 Mioi 
lfa.iluku Stream 

ill eeotiona frola Ka,auvai !11 1829, 2 Poal.1-11 in tint nct1o.D, iio objection. 

5o, 4Ji05 R M1o1 

Cla!mant llhlO:m Iebhio wrote (olailll) before 1848. .fl1fH&. IIVCJal Ere has aeen 2 
1eot11ma iD the ills ot \laihee, 
SeotiClll 1 - Ill of 'i&ipu 

lwi4 
lfahakuloa 
Nakai 
lfa1luku 

Seotion 2 - 8 patches at Val.ha.lulu 
�. Eahalcu1oa Moo 
MMa1 Pub1. 
Vailaku Moo 

l'il:et Bll<ltion. � Z, JCaamr&1 iD 1829, Seetton 2 tram Makapull 1n 181\6, 
Makepuu'• land hom M Iekwmao&, Bo objeotiona. 2 Poalilnu iD tiret a.atio;, 
none in eeotion 2, 

Bo. 44oS s Puhl July' 26, 18"9 

Koo cwom He bu lcnoWll - Iekah.io bad written (elaim) bet� 1848. Ba ha.lJ ••� 
1 taro 86Ction and paa'lllro in liaihalulu 111 or Waihee, Puhl', land from Hakapuu 
in 1846. Makap,m'a interest trom (M.IC.). Ro o'bject1on1 ) poaliau in thero. 

Mauk& M:lo1 
Iahakuloa Btre� 
Kakai Loiioekaulan. ill 
V.J.luku Btre811 
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TMK maps showing diversion locations from 'auwai with arrows, and area of water uses 
referenced, domestic uses are marked with horizontal lines, Io'i kalo are shaded 
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EXHIBIT 
NUMBER DESCRIPTION REFERENCES 

2269-RODRIGUES-l LCA No. 4405-R Foreign Testimony of Michael 
Testimony and Rodrigues 
Transcription 

2269-RODRIGUES-2 LeA No. 4405-S, Foreign Testimony of Michael 
Testimony and Rodrigues 
TranscriPtion 

2269-RODRIGUES-3 County Tax Map for Testimony of Michael 
Parcels 15 and 17 Rodrigues 

REC'D 
INTO 

EVIDENCE 




