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TESTIMONY OF WALDEMAR ROGERS 

I. This testimony is provided in support of Surface Water Use Permit Application 

(USWUPA") No. 2271, filed with the Commission on Water Resource Management on April 23, 

2009, for a parcel in WaikapU, Tax Map Key (UTMK") No. (2) 3-5-012:012. I have lived on this 

land since I inherited it from my father, Edmund Rogers around 1970. 

2. The deed to this land contains a reservation of appurtenant rights. I understand 

that because of this reservation, the appurtenant water rights may be extinguished. Nevertheless, 

as stated in my application, I reserve the right to claim appurtenant water rights. Therefore, in 

the event of a legal determination that these appurtenant rights were not extinguished, I am 

providing further information regarding water use at the time of the Mahele. 

3. My domestic water use is also a protected public trust purpose. 



4. Based on the infonnation set forth below, if appurtenant rights survived the 

deed 's reservation, I request recognition of appurtenant rights for TMK No. (2) 3-5-012:012 in 

the amount of 87,000 gallons per day. I request a Surface Water Use Pennit for my current 

reasonable-beneficial use for TMK No. (2) 3-5-012:012 of600 gallons per day, which was the 

existing use as of April 30, 2008. 

QUANTIFICATION OF APPURTENANT RIGHTS 

5. TMK No. (2) 3-5-012:012 is comprised of portions ofthree Land Commission 

Awards ("LCAs"): 'iipana 2 ofLCA No. 460 to Puupahoehoe, confinned by Royal Patent (RP) 

No. 2165; 'iipana 2 of LCA No. 3105 to Kaaa, con finned by RP No. 3154; and 'iipana I ofLCA 

No. 3108 to Konohia, confinned by RP No. 2814. I am attaching various Miihele documents that 

confinn water use on TMK No. (2) 3-5-012:012 at the time ofthe Miihele. 

6. Attached as "2271-ROGERS-I" is a true and correct copy of LCA No. 460 to 

Puupahoehoe, as well the native testimony supporting the award (both the original and the 

English translation). 

7. Attached as "227 1-ROGERS-2" is a true and correct copy of LCA No. 3105 to 

Kaaa, as well as the native testimony (both the original and English translation) supporting the 

award. 

8. Attached as "2271 -ROGERS-3" is a true and correct copy ofLCA No. 3108 to 

Konohia, as well as the foreign testimony (original in English) supporting the award. 

9. Attached as "2271-ROGERS-4" is a true and correct copy of the map from the 

Office of Hawaiian Affairs' KTpuka Database, showing the boundaries for TMK No. (2) 

3-5-012:012 (in blue), and which I have marked to show the boundaries for the kuleana parcels 

(in red, purple, and green). 
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10. A true and correct copy of the County tax map for TMK No. 3-5-012:012 is also 

attached as "2271-ROGERS-5." 

II. The documents in 2271-ROGERS-2, referring to LCA No. 3105, establish that 

'lipana 2 was cultivated in wetland taro: the native testimony describes 'lipana 2 as a paukii kalo 

containing 10 lo'i kalo. 

12. The documents in 2271-ROGERS-3, referring to LCA No. 3108, confirm that 

'lipana I was cultivated in wetland taro: the LCA itselflabels the 'lipana as "aina kalo," and the 

foreign testimony notes there were "two moos ofkalo" in 'lipana 1. 

13. With respect to the documents in 2271-ROGERS-I, referring to LCA No. 460, the 

native testimony describes 'lipana I and 'lipana 2 (the relevant parcel), as follows: "there were 

numerous taro patches and a kula in Pilipili." The adjacency of my portion of 'lipana 2 of LCA 

No. 460 with 'lipana 2 ofLCA No. 3105 and 'lipana I ofLCA No. 3108, both of which were lo'i 

kalo lands, suggests my portion of 'lipana 2 of LCA No. 460 was also lo'i kalo land, as opposed 

to kula land. 

14. My land, TMK No. (2) 3-5-012:012, is 0.29 acre. 

IS. Based on the Mlihele documents in 2271-ROGERS-I, 2271-ROGERS-2, and 2271-

ROGERS-3, if appurtenant rights survive the deed's reservation of rights, the quantification of 

the appurtenant rights is the amount of water sufficient to grow kalo on 0.29 acres using 

traditional methods. 

16. It is my understanding that, on average, taking into account fallow lo'i and 

uncultivated areas such as banks between lo'i, healthy wetland kalo requires between 100,000 

and 300,000 gallons of water per acre per day ("gad"), and that areas with greater proportions of 

lo'i in cultivation will require an amount closer to the upper end of this range. 
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17. Thus, in my best estimation, the water right appurtenant to TMK No. (2) 3-5-

012:012 is 87,000 gallons per day (Ugpd") (0.29 acre x 300,000 gad). 

AMOUNT REQUESTED UNDER PERMIT 

18. I use water from the North WaikapU kuleana 'auwai thai runs along Waiko Road. 

Water is diverted into the 'auwai from the stream through a traditional po'owai (intake made 

with stones) near lone Shimizu's house. The water continues makai in pipes and ditches until it 

passes my sister Zelie Rogers Harders' property, where I divert some water via a simple garden 

hose to irrigate the crops in my home (non-commercial) garden and lawn. Although the diverted 

water does not return to the stream, it seeps into the ground and re-charges the aquifer. 

19. I believe that the 2002 State of Hawai ' i Water System Standard for Maui County 

of 600 gpd per single family home is sufficient for my existing domestic water uses. 

Reasonable-Beneficial Analysis 

20. In the event of a legal determination that my appurtenant rights were 

extinguished, my existing use is still "reasonable-beneficial," defined as: "the use of water in 

such a quantity as is necessary for economic and efficient utilization, for a purpose, and in a 

manner which is both reasonable and consistent with the state and county land use plans and 

public interest." HRS § 174C-3. 

21 . The quantity I am requesting is necessary for the economic and efficient irrigation 

of my home garden, which includes tangerine trees, papaya, avocado, which I feed to my 'ohana 

and neighbors, and puakenikeni, which we use to make lei for special occasions. My use of the 

stream water is economic and efficient, as I use only the amount needed to irrigate my garden 

and lawn, and I implement measures to minimize water loss, including using garden hoses, 

which reduce evaporation and leakage. 
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22. My use of stream water to irrigate my garden is also consistent with the state and 

county land use plans and the public interest. My land is classified by the State as urban, and 

zoned by the County as agricultural. My water use on my land for domestic cultivation is in the 

public interest and fulfills a public trust purpose. 

Alternatives Analysis 

23. If my land has appurtenant rights to stream water in the nature of an easement that 

was conveyed at the time of the Mahele, I am not required to provide an alternatives analysis to 

show that I have no practicable alternative source of water. My appurtenant right is for stream 

water, not for water from any other source, and my exercise ofthis right enjoys maximum 

protection and first priority under the law. Nonetheless, the Alternatives Analysis set forth in my 

SWUPA remains applicable, true, and correct. 

24. As detailed in my SWUPA, I have always used a reasonable amount of 'auwai 

water to maintain my non-commercial garden of fruits and flowers, along with other community 

members along this traditional 'auwai. Other alternatives, such as municipal water, reclaimed 

wastewater, water from other ditch systems, desalinized water, and groundwater, are nol 

practicable alternatives to the 'auwai water from Waikapii Stream. Requiring me to pay for these 

alternatives instead of diverting the small amount of stream water via the 'auwai that runs 

alongside my land would impose an unfair and impracticable cost on me and my family, given 

that I am a small, domestic water user who has always used the water from this source. 

SUMMARY 

25. In sum: (\) my domestic water use is a protected public trust purpose; (2) if 

appurtenant rights survived the deed's reservation for TMK No. (2) 3-5-012:012, the exercise of 

such rights is also a protected public trust purpose, and I am entitled to 87,000 gallons per day; 
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(3) at this time, I request a permit for my current and existing uses on the property of 600 gallons 

per day, and this modest amount will be used to irrigate my non-commercial garden and lawn, 

which is a reasonable-beneficial use of stream water, for which there is no practicable 

allernative. 

I, Waldemar "Wally" Rogers, do declare under penalty of law that the foregoing is true 

and correct. 

Dated: 
~u ( Ie iJ __ ~ 

Wllikapu, Hawai'i, ~ N'~ . r-If' -- - ;;(8 ;)'A-V I/o 

ULAv r2v, 4~ 
WALDEMAR <OW ~Y" ROGRS 
WATER USE PERMIT APPLICANT PRO SE 

6 

o 

o 



2271-ROGERS-1-P1



2271-ROGERS-1-P2



2271-ROGERS-1-P3



2271-ROGERS-1-P4



2271-ROGERS-1-P5



2271-ROGERS-1-P6



Relevant(portions(of(the(Native(Testimony(for(LCA(460(to(Puupahoehoe(translated(to(English:(
(
(
Eeka(on(February(12,(1847(testified(that(there(were(numerous(taro(patches(and(a(kula(in(Pilipili.(
No(one(disputed(his(claim.(Kaili(testified(that(he(knew(of(the(lands(in(Pilipili(and(that(there(were(
numerous(taro(patches(and(a(kula(situated(there.(
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2271-ROGERS-2-P1



2271-ROGERS-2-P2



2322-ROGERS-2-P.3



Relevant portions of the Native Testimony for LCA 3105: 

Kamai testified that he knows of Kaaa’s land claim and there were 3 ʻāpana in the ʻili of Pililipi 
2. ʻĀpana 2 has 10 loʻi kalo. The land was given to Kaaa by Napuupahoehoe in the time of
Kamehameha I and is bounded by the Eeka and the konohiki's land and the Waikapū Stream. 

!

2271-ROGERS-2-P.4



2322-ROGERS-3-P.1



2322-ROGERS-3-P.2



BLUE= TMK 3-5-012:012

RED= LCA 3105

PURPLE= LCA 460

GREEN= LCA 3108

2271-ROGERS-4-P.1
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EXHIBIT 3 
TMK map with relevant parcel highlighted (zoomed out) 
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2271-ROGERS-1 LCA No. 460, Native Testimony of Waldemar 
Testimony, Native "Wally" Rogers 
Testimony Translation 

2271-ROGERS-2 LCA No. 3105, Native Testimony of Waldemar 
Testimony, Native "Wally" Rogers 
Testimony Translation 

2271-ROGERS-3 LCA No. 3108, Foreign Testimony of Waldemar 
Testimony "Wally" Rogers 

2271-ROGERS-4 Map from the Testimony of Waldemar 
Office of Hawaiian Affairs' 
Klpuka Database, showing the 

"Wally" Rogers 

boundaries for TM K No. (2) 3-
5-012:012 which 1 have 
marked to show the boundaries 
for the kulean. parcels 

2271-ROGERS-5 County tax map for TMK No. Testimony of Waldemar 
3-5-012:012 "Wally" Rogers 
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