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TESTIMONY OF DUKE A. SEVILLA 

I. This testimony is provided in support of Surface Water Use Pennit Application 

("SWUPA") No. 2275, filed with this Commission on Water Resource Management on April 23, 

2009, for several parcels in Wailuku, including Tax Map Key ("TMK") Nos. (2) 3-3-001:041 

and (2) 3-3-00 I :054. Our 'ohana has lived on and used our land in Paukiikalo, including Waiola 

spring, since my father bought it in 1953. My wife, Jean, and I are the owners ofTMK No. (2) 

3-3-00 I :041, and my sister and her husband, Christina and Lorin Smith, own TMK No. (2) 3-3-

001 :054 (collectively, "Our Parcels"). We manage our parcels collectively as an 'ohana and we 

applied for a single water use penni!. Attached as Exhibit "2275-SEVILLA-I" is a true and 

correct copy of a map depicting Our Parcels. 

2. We are a Native Hawaiian 'ohana who are descendants of native Hawaiians who 

inhabited the Hawaiian Islands prior to 1778. Pursuant to Article XII, Section 7 of the Hawai'i 



Constitution and Hawai'i Revised Statutes ("HRS") section 174C-101(c), our uses of fresh water 0 
are traditional and customary Native Hawaiian practices and, thus, protected public trust 

purposes. 

3. Our domestic water uses are also protected public trust purposes. 

4. Because our land contains culturally significant springs (including one named 

Waiola) that are fed by 'lao Stream and that flow naturally into Ka'ehu Bay, and we had an 

existing use of that water on April 30, 2008, we are an existing riparian user under Hawai'i law, 

which is protected by Article XI, Section 7 of the Hawai'i Constitution. 

5. This testimony provides further information, in addition to that contained in my 

SWUPA, detailing my 'ohana's appurtenant rights, based on waler use at the time of the Miihele. 

I am aware of no evidence that anyone has ever tried to reserve the water rights appurtenant to 

Our Parcels. 

6. Based on the information set forth below, which supplements SWUPA No. 2275, 

I request recognition of appurtenant rights for Our Parcels in the amount of 414,300 gallons per 

day ("gpd"). I also request a Surface Water Use Permit for our current reasonable-beneficial use 

of 1,200 gpd, plus an additional 100,000 gpd, to restore the ancient lo'i kalo on Our Parcels, 

bringing our total request under SWUPA No. 2275 to 101,200 gpd. 

OUANTIFICATION OF APPURTENANT RIGHTS 

7. Our Parcels comprised a portion of Royal Grant No. 3343 to Claus Spreckles, a 

true and correct copy of which is attached as "227S-SEVILLA-2." This Grant included 24,000 

acres of former crown lands, but does not describe the land use at the time of the Miihele. We 

therefore attached various other sources and documentation to this testimony, which confirm the 

cultivation of kalo on Our Parcels at the time of the Miihele. 
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o 8. Attached as "2275-SEVILLA-3" is a true and correct copy of an excerpt from Ka 

Lahui Hawaii (a Hawaiian Language Newspaper) with an accompanying English translation. 

That article recounts the extensive lo'i kalo cultivated throughout the area where Our Parcels are 

located, stretching from Nehe Point along the shoreline all the way to the cliffs of 'lao. 

9. Attached as "2275-SEVILLA-4" is a true and correct copy of a screen shot from 

the Office of Hawaiian Affairs' Klpuka Database. This map depicts the approximate location of 

Our Parcels. In addition, it includes the Land Commission Award ("LCA") boundaries for LCAs 

abutting our parcels, including LCA No. 1759:9 and LCA No. 3253, both of which describe the 

areas in the vicinity of Our Parcels as a "poalima." Having consulted with experts in Na Wai 

'EM land tenure at the time of the Miihele, I understand that po'alima in Na Wai 'Eha were 

cultivated in lo'i kalo. This makes perfect sense and is consistent with the historic features of 

our land that are still visible today, including ancient terracing, walls, and 'auwai. 

10. Attached as "2275-SEVILLA-5" are true and correct excerpts from an 

Archaeological Inventory Survey ("AIS") prepared for TMK No. (2) 3-3-01 :001, which is 

adjacent to Our Parcels. That report was prepared for the previous landowner ofTMK No. (2) 3-

3-0 I :00 I and Neighborhood Place of Wailuku, a non-profit organization that I have worked 

closely with and that provides social services to the local community and Native Hawaiians in 

particular. This AIS indicates that the entire alluvial fan area, within which Our Parcels are 

located, was used for lo'i kalo and loko i'a (fishponds) at the time of the Mahele, and that stream 

water in the area was diverted for these important uses during that same period. This is 

corroborated by Exhibit 2275-SEVILLA-4, which shows the high concentration oflo'i kalo and 

loko i'a (fishponds) in and around Our Parcels as well as Exhibit 2275-SEVILLA-3, the Ka 
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Lahui Hawai'i article from the 1800s, which describes this same area as being blanketed in lo'i 

kalo from the shoreline all the way to the back of 'lao Valley. 

II. Attached as "2275-SEVILLA-6" are true and correct excerpts from a wetland 

determination forTMK No. (2) 3-3-01:001 confirming the presence of hydric soils (soil that is 

permanently or seasonally saturated with water) throughout the area between 'lao and Waiehu 

Streams. This is precisely the type of soil that supported lo'i kalo at the time of the Miihele. 

12. Attached as "2275-SEVILLA-7" are true and correct copies of photographs: (I) 

from 2008, that accurately depict the conditions of the springs in and around our parcels prior to 

implementation of the Interim Instream Flow Standards for 'lao Stream; and (2) in 2015, after 

the restoration of flow to 'lao Stream. With this partial restoration, the flow in our spring has 

increased and become more consistent, remaining saturated throughout the hot summer months. 

You can see the water seeping out of the ground in different areas and based on my lifetime of 

living on and working this land, I have observed a correlation between the flow in our spring and 

the amount of water in 'lao Stream. When the stream is flowing on a consistent basis, we have 

more water in our spring. As you can see, the area in and around our spring is once again a 

fully-functioning lo'i kalo, as it was at the time of the Miihele. 

13. In addition, as described in our SWUPA, ancient Hawaiians built terraced lo'i on 

Our Parcels, in and around Waiola spring in particular and its natural drainage course to the 

ocean. As shown in the true and correct copies of photos attached as "2275-SEVILLA-8," and 

which accurately depict the conditions of Our Parcels, the terracing and rock work remains 

visible today and we continue to use these ancient features for kalo and other cultivation as 

detailed in our SWUPA. These historic rock walls created several pools that flow into Ka'ehu 

Bay. Moreover, numerous historical and other texts have documented the fact that this spring 
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o and the Native Hawaiian cultural and other uses associated with it have existed since time 

immemorial. As just one example, a book by Inez Ashdown, a noted historian, documented that 

o 

the spring existed since ancient times and "still flows there," pinpointing its location as 'Just 

below the house of AB. Sevilla," my father. 

14. Based on all of the foregoing, as well as the information contained in our SWUP A 

and my previous testimony before this Commission, the overwhelming weight of evidence 

indicates that Our Parcels were in lo'i kalo at the time of the Mahele. 

15. Our Parcels, TMK Nos. (2) 3-3-001 :041 and (2) 3-3-001:054, consist of 0.933 and 

0.448 acres, respectively, for a total of 1.381 acres. Therefore, the quantification of the 

appurtenant rights is the amount of water sufficient to grow kalo on 1.381 acres using traditional 

methods. 

16. It is my understanding that, on average, taking into account fallow lo'i and 

uncultivated areas such as banks between lo'i, healthy wetland kalo requires between 100,000 

and 300,000 gallons of water per acre per day ("gad"), and that areas such as Our Parcels, with 

greater proportions of lo'i in cultivation, will require an amount closer to the upper end of this 

range. 

17. Thus, in my best estimation, the water right appurtenant to TMK Nos. (2) 3-3-

001:041 and (2) 3-3-001:054 is: 

(1.381 ac) x (300,000 gad) = 414,300 gpd 

AMOUNT REOUESTED UNDER PERMlT 

18. As described in SWUPA No. 2275, ever since my father purchased Our Parcels, 

our 'ohana has used water from Waiola to irrigate crops for our basic livelihood. Our family 

used ancient terraces to grow kalo, ung choi, watercress, and various other crops, which 
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physically and spiritually nourished our 'ohana. We also maintained ti leaf, coconut, papaya, 

banana, and other fruit and flower trees on the property, which we irrigated with water from the 

spring. Over the years, we have also raised fisb in pools fed by the spring. Our 'ohana declared 

these uses with the Water Commission back in 1989. We currently grow kalo in ancient terraces 

in and around our property and raise other crops, including bananas. 

19. I believe that the 2002 State of Hawai ' i Water System Standard for Maui County 

of 600 gpd for each of our two single family homes is sufficient for our existing domestic water 

uses, described above, which total 1,200 gpd. 

20. Now that flow has been returned to 'lao Stream, our ' ohana requests sufficient 

water to restore one third of an acre oflo ' i kalo on Our Parcels, which was likely in cultivation at 

the time of the Mahele. We therefore request an additional 100,000 gpd (0.33 x 300,000) for 

these reasonable-beneficial uses and traditional and customary Native Hawaiian practices, 

bringing our total request under permit to 101,200 gpd (100,000 for lo'i kalo + 1,200 gpd for 

domestic uses). 

REASONABLE-BENEFICIAL ANALYSIS 

21. Our existing use is "reasonable-beneficial," defined as: "the use of water in such 

a quantity as is necessary for economic and efficient utilization, for a purpose, and in a manner 

which is both reasonable and consistent with the state and county land use plans and public 

interest." HRS § 174C-3. 

22. The quantity we are requesting is necessary for the economic and efficient 

irrigation of our home gardens and for the Miihele-era lo'i kalo we are in the process of restoring. 

Our use of the stream water is economic and efficient, as we use only the amount needed to 
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irrigate these crops, and we implement measures to minimize water loss, including use of 

traditional and customary Native Hawaiian irrigation methods. 

23. Our use of this fresh water is also consistent with the state and county land use 

plans and the public interest. Our land is classified by the State as urban, and zoned by the 

County as agricultural and residential. Our water uses for domestic and subsistence cultivation 

are in the public interest and fulfill public trust purposes, such as traditional and customary 

Native Hawaiian practices and domestic water uses. 

AL TERNA TIVES ANALYSIS 

24. Because our land has appurtenant rights to stream water in the nature of an 

easement that was conveyed at the time of the Miihele and our uses are traditional and customary 

Native Hawaiian practices, we are not required to provide an alternatives analysis to show that 

we have no practicable alternative source of water. Our rights are to water from our sacred 

spring, which ultimately is connected to 'lao Stream, not for water from any other source, and 

our exercise of these rights enjoy maximum protection and first priority under the law. 

Nonetheless, the Alternatives Analysis set forth in our SWUPA remains applicable, true, and 

correct. 

25. We have always used a reasonable amount of water to maintain our non-

commercial garden, and will continue to do so with the lo'i we are restoring as well. As 

described in detail in our SWUPA, other alternatives, such as municipal water, reclaimed 

wastewater, water from other ditch systems, desalinized water, and groundwater, are not 

practicable alternatives to use of water from our spring. Requiring us to pay for these 

alternatives instead of diverting the small amount of water would impose an unfair and 

impracticable cost on us, given that we are small, non-commercial, Native Hawaiian water users. 
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SUMMARY 0 
26. In sum: ( I) our domestic water use is a protected public trust purpose; (2) our 

'ohana's traditional and customary Native Hawaiian right to grow kalo is a protected public trust 

purpose; (3) we are existing riparian users under Hawai'i law; (4) the exercise of our appurtenant 

right is a protected public trust purpose; (5) based on our appurtenant rights for TMK Nos. (2) 3-

3-00 I :041 and (2) 3-3-00 I :054, we are entitled to at least 414,300 gallons per day; (6) at this 

lime, I request a permit for our current reasonable-beneficial uses on Our Parcels of 1,200 

gallons per day, and this modest amount will be used to irrigate our non-commercial garden, 

which is a reasonable-beneficial use of water and for which there is no practicable alternative; 

and (7) we also request an a llocation of 100,000 gallons per day, to restore the ancient lo'i kalo 

that were present on Our Parcels, bringing our total request to 101,200 gpd. 
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o 
I, DUKE SEVILLA, do declare under penalty oflaw that the foregoing is true and 

correct. 

Dated: Wailuku, Hawai'i, February 2, 2016. 

DUKE SEVILLA 
WATER USE PERMIT APPLICANT PRO SE 
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2275-SEVILLA-1

Parcel 041

Parcel 054

Parcel 001



2275-SEVILLA-2-P.1



2275-SEVILLA-2-P.2



2275-SEVILLA-2-P.3



2275-SEVILLA-2-P.4



Ka Lahui Hawaii, Volume II, Number 52, 21 December 1876 — Page 3

NA LOI KALO
          O Wailuku ke kahawai i palahalaha no ka mahi kalo ana, no ka mea, he nui na kau papa
loi, mai kai mai o Nehe, a komo i uka o na pali o Iao. I keia wa nae, ke hookamaaina mai la ke
ko, ma kahi o ke kalo, a ke ne mau mai la ke ko e hoopiha i na loi. Me he mea la, he mau
makahiki hou aku i koe, e pau loa ana paha na loi kalo, a he ko wale no. Elua no nae kumu e koe
ai ka aina aole paa i ke ko. 1 O ke aloha i ka poi kalo, ka ai makuahine o keia aina. 2. O ka aua i
ka aina taro, aole e kuai a hoolimalima aku me ka haole.

Translation:

THE TARO PATCHES
Wailuku is the river that is spread out for the farming of taro, because, the taro patches

are many, from the ocean of Nehe, entering the cliffs of Iao. However in this time, sugar is
becoming acquainted with instead of taro, and sugar is nagging to fill the taro patches. It is as if
there are a few years left and all the taro patches will be done and there will only be sugar. There
are two reasons that the land is not in sugar. 1. Love for taro poi, the mother food of this land. 2.
The withholding of taro land, not to be sold or leased to the foreigner.

2275-SEVILLA-3
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EXHIBIT A-55 EXHIBIT 112275-SEVILLA-5-P.1



2275-SEVILLA-5-P.2



2275-SEVILLA-5-P.3



EXHIBIT A-49 1 EXHIBIT 52275-SEVILLA-6-P.1



22275-SEVILLA-6-P.2



32275-SEVILLA-6-P.3



42275-SEVILLA-6-P.4



52275-SEVILLA-6-P.5



2275-SEVILLA-7

Dryland kalo prior to restoration of 'Iao stream flow
(note stressed vegetation) (2008).

Restored to wetland kalo upon partial restoration of
'Iao stream flow (note healthy vegetation) (2015).



Ancient rock walls create the large pool (foreground)
downstream of the small pool at the spring source
(background).

Water is routed to successive pools and terraces by the
ancient rock walls.

2275-SEVILLA-8-P.1



Healthy lo'i kalo (foreground) has been established by the
water retained by the ancient rock walls (background).

Ancient rock walls pool the water to a level suitable for use
in irrigation (note elevation of land behind the wall is
approximately equal to the water elevation).

2275-SEVILLA-8-P.2



2275-SEVILLA-8-P.3

Ancient swales and miniature dams direct the water to
various pools and terraces between the spring and the
ocean.
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