


COMMISSION ON WATER RESOURCE MANAGEMENT 
STATE OF HAWAII 

Case No. CCH-MA15.01 
Opening Brief 
SMITH-2290 

It is my intention to present substantiating evidence to prove 
beyond reasonable doubt that LCA 3431 (Kalamaia) received 
appurtenant (Kuleana) water rights at the time of his Land 
Commission Award 3431. Local testimony, at the time of the 
Mehele, copies of which are contained herein, substantiate 
Kalamaia’s legal claim to LCA 3431, and his accepted statement 
prove he was granted 2.76 ac. for Kalo, Kula and a house lot. 
Upon his Kalo land he was farming a total of 61 lo’is. Using 
reasonable and accepted water flow for lo’i ponds we estimate his 
water usage at the Mahele time to be a minimum of 540,000 gd.  

Over the past 2 plus years we have reverted the land contained in 
this claim back to a similar use as existed over 150 years ago. We 
are currently growing taro, sweet potatoes, yams, bananas, and 
papayas for local consumption. Our current water needs are far 
below what was used in the past.  

These crops are consistent with the State andCounty general 
plans and land land use designations. Additionally, this use has 
been found to be a consistent beneficial use for the people of 
Hawaii.  

Our current needs for water are 3% of the original Mahele flow or 
16,700 gd. Water rights that have been reserved in the past for 
consolidation and other uses is not consistent with the intent of 
the original grant. We believe this Commission has the duty to 
reestablish the appurtenant rights and we request that water 
rights in the amount requested be so granted. 



Kuleana water was granted as appurtenant to the land, but the amount 
of water so granted was based upon the individual needs. Thus our 
request is not based on past usage, but the amount we currently need to 
sustain a viable agricultural use.  

Murray M Smith
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WATER PERMIT APPLICATION PRO SE 
COMMISSION ON WATER RESOURCES MANAGEMENT 
STATE OF HAWAII 

Surface Water Use Permit Application )     Case No. CCH-MA 15-01 
Integration of Appurtenant Rights and     )     TESTIMONY OF MURRAY M. 
Amendments to Interim Stream Flow      )     SMITH; EXHIBITS “SMITH  
Standards, Na Wai Eha Surface Water )     2290-01 THROUGH 2290-20 
Management areas of Waihe’e, Waiehu )     CERTIFICATE OF SERVICE 
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TESTIMONY OF MURRAY M. SMITH 
PRELIMINARY 

This testimony of SMITH is provided in support of Surface Water Use 
Permit Application (SWUPA) No. 2290N filed with the Commission on 
Water Resources Management on April 27,2009 for County TMK No 
3-2-017:41 and amended according to the enclosed ADDENDUM Exhibit 
SMITH-2290-01.                 
 Attached Exhibit SMITH-2290-02, is a true and correct copy of the Deed 
from David and Donnalee Singer to Murray and Carol Smith, dated October 
07,2013. The Deed contains a reference to exclusions recited in the 
accompanying title report. Exhibit SMITH-2290-03, is a Quitclaim Deed, 
dated December 05, 2000, reserving all water rights unto the Grantor 
WAILUKU AGRIBUSINESS CO.,INC*. 
I hereby submit this testimony to establish, at the time of the Mahele this 
parcel was a user of Kuleana water and, that this parcel has or had legal 
appurtenant water rights. Should it be determined that these rights have 
been extinguished, this testimony will provide the Water Commission 
evidence to consider the grant of current water rights for use in a manner 
consistent with the needs as described herein. I hereby affirm that the 
information contained herein is certified to be true and correct to the best of 



my ability, and that the documents attached hereto are true and correct 
copies of original documents. 

* Exhibit SMITH-2290-03 contains reference to LCA 3431, and other 
properties not herein identified. 

HISTORICAL EVENTS & MAHELE DOCUMENTATION 

Attached is Exhibit SMITH-2290-04, a copy of the Maui County Tax Maps 
and an enlarged copy of the same map. Both of these maps show the TMK 
3-2-017:41 being the parcel identified with my SWUPA Application 2290N. 
Also attached is SMITH-2290-05 indicating that Maui County assigned a 
separate TMK to LCA 3431. 

The Grant deed and the County Tax Maps refer to this parcel as LCA 3431. 
A copy of LCA 3431 to Kalamaia is attach as Exhibit SMITH 2290-06, and a 
copy of Royal Patent 6100 as Exhibit SMITH-2290-07. Exhibit 
SMITH-2290-7A is a copy of a plan and legal description on LCA 
3431.These Mahele documents establish that the awardee, Kalamaia, was 
granted Kuleana Water for his continued use with respect to his ongoing 
farming operations. Exhibit-2290-08, Foreign Testimony, states “Clts land 
consists of kale and kula lands joined with a house lot in one piece in the Ili 
of Kapalaua, PoliPoli, Maui”. It continues, “He acquired it from his parents 
who possessed it from the days of Kamehameha I. His title is not disputed.” 
Kalamaia’s claim, in the Native Register, Exhibit SMITH-2290-8A, refers to 
“61 Lo’i” establishing the existence of Kuleana Water Rights.  
In the   Addendum to SWUPA 2290N we estimated the amount of water 
thought used at the time of the Mahele. Upon further research in 
preparation of this document certain evidence makes it necessary to alter 
this estimate. There are two main reasons necessitating the change. The 
first being, the land survey performed at the time of closing escrow, was 
contested. Based on more accurate data a second survey was performed .  
The results of this second survey moved the boundary of LCA 3431 
approximately 35 feet Mauka. As a result of this adjustment LCA 3431 
contained none of the Lo’is shown on Exhibit SMITH-2290-09. A revised 
exhibit, based on the corrected survey, Exhibit SMITH-2290-10 shows the 
current accepted boundary. The second need for a revised estimate 
emanates from knowledge gained through research since the amended 
filing. The preparer believes that water usage on pre-Mahele land is more 
accurately projected as follows. Exhibit SMITH-2290-11 shows a recent 



aerial survey of the parcel on the upper half of the page, and on the lower 
half, a replica drawing of LCA 3431 and the adjoining property to the north. 
The aerial photo shows trees and grass on subject property and Lo’i land 
on the adjacent property, which is owned by Hoopii. In a statement by 
Hoopii given to Smith in 2014, Hoopii states that her land has been in 
continual lo’i use since the Mahele. This being true, it leads this  preparer to 
assume the portion of LCA 3431 land adjacent to the Hoopii’s lo’i’s was the 
location of Kalamaia’s 61 lo’i’s.  I substantiate this assumption with the 
following three reasons. (1) It is more suitable for lo’i’s than the upper 
portion of the property, Additionally, previous Exhibit SMITH-2290-07A 
shows Kula land adjacent to this upper portion. (2) The old (existing) auwai 
shown at location 2 on SMITH-2290-11 probably served both lo’i fields as it 
crossed LCA 3431, and (3) assigning 1.8 acres to 61 lo’i results in an 
average size of 1200 sf per pond. This is not out of line with existing lo’i 
sizes in this area that have survived since the Mahele. If the upper (or 
westerly portion of the parcel) was Kula then the remaining notch on the 
Makai side would remain for the house lot. This notch on the north 
boundary is slightly less than 1/4 acre consistent with period sizes. Exhibit 
SMITH-2290-11A  shows a current photo of the Hoopii Lo’i land. 
Reppun contained much testimony that the water usage at Mahele time 
was 300,000 gad for lo’i. This is a reasonable assumption, however there is 
additional evidence that this number leans toward the conservative side. 
David C. Penn in his thesis on “Water Needs For Sustainable Taro Culture 
in Hawaii” (Exhibit SMITH-9920-12) page 2, states “In fields of 870 to 1200 
sf water use ranges from 1.47 to 65.5 gsfd, ( 65,000 to almost 3,000,000 
gad) with the highest use per unit area in the smallest field”. Using the 
more conservative flow of 300,000 gad I estimate the Kuleana water 
supplied to LCA 3431 at the time of the Mahele would have been 1.8 ac. 
(Lo’i land) x 300,000 gad or 540,000 gd total. Kula and Hale being 
insignificant. It appears that one point of distribution of water was “Point 
2” (SMITH-9920-10). There remains evidence of an old auwai at this 
location. Exhibit SMITH-2290-13 shows the existence of perpetuated 
Kuleana Ditch Easements that tends to substantiate this concept. Wailuku 
Agribusiness Co., Inc. a predecessor in interest, obliterated the old system 
of distribution, and replaced it with a delivery system to better suit their 
needs. Recognizing their legal responsibility to existing Kuleana users, 
such as Hoopii, WACI installed a replacement “source” as indicated on 
SMITH-2290-14 and SMITH-2290-15. If our appurtenant rights are 
validated we claim this “source” as our replaced source of original Mahele 
water. In the opinion of the preparer of this report, there is no doubt that this 



property was originally granted Kuleana Water that was appurtenant 
thereto. Current water rights are nebulous at best, therefore we submit the 
following request. 

AMOUNT OF WATER REQUESTED 

Exhibits SMITH-9920-16, and SMITH-2290-17 are photographic 
representation of LCA 3431 when it was purchased by Smith in October, 
2013 (notice tree condition). In the ensuing two years we undertook to 
remove most of the cane grass and trees. We have provided an all weather 
surface over the existing roadway, and have run a private water line 
approximately 1/4 mile to provide treated County water to the property. 
Subsequent to these improvements, we entered into a FARM LEASE 
agreement with Hafoka, see Exhibit SMITH-2290-18. To date Hafoka has 
planted approximately 90% of the 1.84 ac. as shown on SMITH-2290-10. 
Exhibit SMITH-2290-19 is a photograph of the planting as of October, 2015. 
The economy of growing crops with domestic water for irrigation is a 
hardship on Hafoka. The amount of water he currently uses is barely 
enough to maintain a decent crop. The 1.84 ac is planted 70% dry land 
taro, 25% sweet potatoes, and 5% other. Interspersed therein are bananas, 
papayas, and others. Our minimum water requirement for a continued 
viable operation is as follows: 

       Designation                  Acreage                Flow Rate*             Total 
   Irrigated Row Crops           1.84                       6,500               12,000 gd 
   Macadamia Orchard           0.50                       4,400                2,200 gd 
   Ohana                                 0.42                                                 1,500 gd       
                                                                                                     16,700 gd 

* Rates are consistent with Hawaii Water System Standards, Exhibit 
SMITH-2290-20. Request for Ohana based on oversized parcel. 

ALTERNATIVE WATER 

Alternate water sources, should not be considered as an acceptable 
alternative. (1) To adequately provide irrigation from treated County water 
would be a hardship on Hafoka. He could not efficiently operate the farm 
under this circumstance. (2) It is a waste of energy to use treated water that 
can be supplanted with untreated water. (3) In all probability, it is the same 
source for both the County supply and the Kuleana supply.  



REASONABLE BENEFICIAL ANALYSIS 

There were reportedly 1 /4 million acres of potential farm and crop land in 
2000 lying fallow in the State of Hawaii. The lslarnts need to be more self 
sufficient raising various food sources. Importing food that can be grown 
here is not only more costly to the end user, but wasteful of energy to 
transport these goods. On Island farming also provides a level of security if 
the transport of goods should be interrupted. The return of water rights will 
fulfill the original intent of Kuleana water, that is to allow Hawaiian residents 
the right to provision for themselves.     
If  it is determined that our Appurtenant Rights have been extinguished, we 
request that the Commission grant water for our reasonable and beneficial 
use as stated. We deem this request to be in the best interests of the 
people of Maui and is consistent with State and County land use plans. The 
current zoning of the land is agricultural. The current use of County treated 
water is wasteful and too expensive for proper irrigation of crops. 
David C. Penn (SMITH-2290-12) states in his paper on Hawaiian Water 
needs, "Taro is the spiritual and nutritional center of the Hawaiian culture, 
and the future of sustainable taro in Hawaii depends on water.' 
It is critical that water be granted for legitimate diversified agricultural 
farming. 

Submitted this day February 05, 2016

Murray M Smith Jr. 
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SMITH-2290-01 Addendum to       Alston, Hunt,Floyd & Ing 
                          SWUPA 2290N 
SMITH-2990-02 Warranty Deed      Maui County Recorders 
           To SMITH                Office 
SMITH-2290-03 Reservation of           Maui County Recorders 
           Water Rights             Office 
SMITH-2290-04 TMK Maps                 Maui County Tax Office 

SMITH-2290-     Legal Parcel              Maui County Public Works 
04-A                   Determination 
SMITH-2290-05 LCA 3431 to               Hawaii Official Records 
                           Kalamaia 
SMITH-2290-06 Kalamaia                    Hawaii Official Records 
                          Statement 
SMITH-2290-07 Royal Patent 6100     Hawaii Official Records  



SMITH-2290-07     Foreign Testimony    Hawaii Official Records 

SMITH-2290-08     Kalamaia’s Claim      Hawaii Official Records  

SMITH-2290-09     SWUPA Exhibit         Murray M Smith 

SMITH-2290-10     Amendment to 09     Murray M Smith 

SMITH-2290-11     Historical                   Murray M Smith 
                               Perspective 

SMITH-2290-11-A  Current Photograph  Murray M Smith 
                               Hoopii Lo’i  
SMITH-2290-12     Taro Water Needs     David C Penn 
   
SMITH-2290-13     Auwai Easements      Public Records 

SMITH-2290-14     Water Service Area    Public Records 

SMITH-2290-15     WSCI Field Exhibit     Public Records 

SMITH-2290-16     Photograph 2013       Murray M Smith 
                               Pcl 3-2-017:041 

SMITH-2290-17     Photograph 2014      Murray M Smith 
                               Pcl 3-2-017:041 
   
SMITH-2290-18     Farm Lease              Murray M Smith 

SMITH-2290-19     Photograph 2015     Murray M Smith 
                               Pcl 3-2-017:041 

SMITH-2290-20     Maui County             Maui Co. Planning Dept. 
                               Water Use Tables
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