FRANCISCO CERIZO TRUSTEE OF MODESTA F. CERIZO TRUST e o

P. O. Box 492 DD
Wailuku, Hawai‘i 96793

(808) 385-9747

WATER USE PERMIT APPLICANT PRO SE
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TESTIMONY OF FRANCISCO CERIZO

1. This testimony is provided in support of Surface Water Use Permit Application
(“SWUPA™) Nos. 2307 and 2308N, filed with the Commission on Water Resource Management
on April 30, 2009, for a parcel in Waiehu, Tax Map Key (“TMK”) No. (2) 3-3-002:012. I have
lived on this land since my family purchased it on August 3, 1951 and it was given to the family
Modesta F. Cerizo Trust on February 3, 1993, of which I am a trustee.

2. My domestic water use is a protected public trust purpose.

3. Based on the information set forth below, I request recognition of appurtenant
rights for TMK No. (2) 3-3-002:012 in the amount of 360,000 gallons per day (“gpd”). I request
a Surface Water Use Permit for my current and future reasonable-beneficial use for TMK No. (2)

3-3-002:012 of 139,850 gpd, of which 20,850 gpd was the existing use as of April 30, 2008.



QUANTIFICATION OF APPURTENANT RIGHTS

4, TMK No. (2) 3-3-002:012 is comprised of a portion of Land Commission Award
(“LCA”), LCA No. 8559B:20.1 to Lunalilo. Iam attaching various Mahele documents that
confirm water use on TMK No. (2) 3-3-002:012 at the time it was converted to fee simple.

5. Attached as “2307-CERIZO-1" is a true and correct copy of LCA No. 8559B:20.1
to Lunalilo. Also included are the LCA, the foreign testimony, the native testimony translation,
and the survey boundary of neighboring LCA No. 4149:1 to Kapohuli, confirmed by Royal
Patent No. 5279, located in the ‘ili of Ohiaiki. The LCA, the foreign testimony, native testimony
and translation, and the survey boundary from neighboring LCA No. 3275H to Pulehupo,
confirmed by Royal Patent No. 3228, located in the ‘ili of Kalahape, are included. Both
neighboring LCAs and their related documents show that kalo was cultivated on my property at
the time of the Mahele.

6. Attached as “2307-CERIZO-2” is a true and correct copy of a survey map from
the Manager’s Permit to Occupy that notes the location of the bordering LCA Nos. 3275H and
4149:1 along with a map showing the ‘ili names for each of ;he LCAs.

7. A true and correct copy of the County tax map for TMK No. (2) 3-3-002:012 is
also attached as “2307-CERIZO-3,” including an enlarged copy of the subdivision and plat map
and a map showing my existing and proposed new use.

8. Attached as “2307-CERIZO-4" is a true and correct copy of a satellite view of my
property with eight kalo patches outlined and a close up of two maps showing the location of 36
kalo patches at the time of the Mahele. Also attached are pictures of historical artifacts found on

my property, a kukui nut stone lamp and a partial (handle) of a poi pounder.



9. The documents in 2307-CERIZO-1, supporting LCA No. 8559B:20.1, confirm
that my property, located in the ‘ili of Waiehu 2, was cultivated in wetland kalo. The adjacent
LCA No. 4149:1 notes that wetland kalo was cultivated on land along the banks of Waiehu
Stream. The foreign testimony for LCA No. 4149:1 notes that ‘apana one has “one poalima loi.”
The translation of the native testimony for LCA 4149:1 is labeled as “LCA 3275B” to Kapohuli.
However, both LCA 4149:1 itself and the foreign testimony show that LCA 4149 was
accidentally labeled as 3275B and thereafter corrected as 4149. Therefore, the translation of the
native testimony is supposed to be labeled “LCA 4149 to Kapohuli.” The translation of the
native testimony of LCA 4149:1 (incorrectly labeled 3275B) notes “poalima in section 1.” Both
LCA 4149:1 along with its survey boundary confirm that not only was there a po‘alima located
within the LCA close to the “kahawai” or stream, but also a p5alima located along the boundary
of LCA 4149:1 close to the stream. The p6‘alima mentioned both within LCA 4149:1 and along
its boundary lie along the stream banks. 2370-CERIZ0-4 shows the location of numerous other
taro patches along the banks of Waiehu Stream. It is therefore likely that just across the stream
from LCA 4149:1 there would also be kalo cultivated along the stream banks, including on my
property.

10.  The foreign testimony for LCA 3275H notes “a section of lois in Kahalape,”
specifically “2 lois” in section 1. The translation of the native testimony for LCA No. 3275H
notes “Ap 1. Pauku kalo ma Kalahape” which means “Parcel 1. Section of kalo at Kalahape.” In
addition, it notes *“2 poalimas ma ka apana 1,” which means *“2 poalimas in the first parcel.”
Additionally both LCA 3275H and its survey boundary note p5‘alima within the LCA, located
close to the “kahawai” or Waiehu Stream. The proximity of these pd‘alima to Waiehu Stream

within the LCA reinforce the conclusion that my property, which also borders Waiehu Stream



and is located directly across from LCA 3275H, also was cultivated in kalo at the time of the
Mahele.

11. My property has eight existing kalo patches. I share the ‘auwai system with 36
other kalo patches all of which also bordered the Waiehu Stream banks at the time of the Mahele.
These 36 kalo patches were being cultivated on the south side of the South Waiehu Stream on
one ‘auwai system. These lo‘i further support the conclusion that my property was also
cultivated in kalo at the time of the Mahele. After providing water to my patches, the ‘auwai
system ends by returning remaining water to the stream. When I cleaned the ‘auwai I found
evidence of the many ancient lo‘i. My family also found at least six poi pounders of various
sizes on the banks above the ‘auwai on my property.

12. My land, TMK No. (2) 3-3-002:012, is 1.2 acres. As explained above, my parcel
is covered by LCA No. 8559B:20.1, which was cultivated in wetland kalo at the time of the
Mahele.

13.  Based on the Mahele documents in 2307-CERIZO-1, if appurtenant rights survive
the deed’s reservation of rights, the quantification of the appurtenant rights is the amount of
water sufficient to grow kalo on 1.2 acres using traditional methods.

14, It is my understanding that, on average, taking into account fallow lo‘i and
uncultivated areas such as banks between lo‘i, healthy wetland kalo requires between 100,000
and 300,000 gallons of water per acre per day (“gad”), and that areas with greater proportions of
lo‘i in cultivation will require an amount closer to the upper end of this range. Thus, in my best
estimation, the water right appurtenant to TMK No. (2) 3-3-002:012 is 360,000 gpd (1.2 acres x

300,000 gad).



—

AMOUNT REQUESTED UNDER PERMIT

15.  Currently water is diverted from the South Waiehu kuleana ‘auwai that runs along
the ‘Tao side of the South Waiehu Stream through a traditional po‘owai (intake made with
stones) on TMK (2) 3-3-002:001. Water is diverted from South Waiehu Stream, continues
makai in a traditional ‘auwai until it reaches my property where I divert some water by pipe and
ditch for all my domestic water uses, as well as my lo‘i kalo and other crops such as bananas,
lemons, avocado, and jabong. I am the only user on this kuleana ‘auwai and I maintain the ditch
and intake myself. For my new use, I intend to utilize the land to cultivate additional lo‘i kalo.
After flowing through my lo‘i a flume returns water directly to South Waiehu Stream. I am
requesting a permit for the amount of water necessary for these domestic uses.

16.  On April 30, 2008, I was using a total of 0.06 acres to cultivate wetland kalo, and
a total of 1.14 acres for my domestic water uses. Based on the water duty of 2,500 gad (the
amount the Water Commission allocated to diversified agriculture in the Waiahole decision) the
amount of water in use on my property at the time was 18,000 gpd to cultivate my kalo (0.06
acres x 300,000 gad) and 2,850 gpd for my domestic water uses and diversified agriculture (1.14
acres x 2,500 gad), which totals 20,850 gpd.

17.  Iplan on restoring a portion of my land that I use for my non-commercial garden
back to lo‘i kalo, which is why I have also filed a SWUPA for a new use (SWUPA #2308N) and
am requesting enough water to grow kalo on 0.4 acres, which, based on the water duty for kalo is
120,000 gpd (0.4 acres x 300,000 gad). Based on the water duty of 2,500 gad for diversified
agriculture, and because I will be converting the 0.4 acres from non-commercial gardening to
wetland kalo, I reduced the 120,000 gpd by 1,000 gpd (0.4 acres x 2,500 gad), which is the

amount that I am currently using for non-commercial gardening in that area, to 119,000 gpd.



Together I require 20,850 gpd for my existing water use and 119,000 gpd for my new water use, o
for a total water request of 139,850 gpd.
REASONABLE-BENEFICIAL ANALYSIS

18.  In the event of a legal determination that my appurtenant rights were
extinguished, my existing use is still “reasonable-beneficial,” defined as: “the use of water in
such a quantity as is necessary for economic and efficient utilization, for a purpose, and in a
manner which is both reasonable and consistent with the state and county land use plans and
public interest.” Hawai‘i Revised Statutes § 174C-3.

19.  The quantity I am requesting is necessary for the economic and efficient irrigation
of my non-commercial garden and cultivation of wetland kalo, bananas, lemons, avocado, and
jabong. Because I do not have access to County water, I use the kuleana ‘auwai to supply all of
my water needs. I cultivate kalo on my land for subsistence purposes; the kalo, and the fruits and N
vegetables I grow feed my ‘ohana and are shared with my neighbors and community members.

20. My use of the ‘auwai water is economic and efficient, as I use only the amount
needed for my daily domestic needs, such as bathing and washing dishes, and irrigating my non-
commercial garden and wetland kalo. I implement measures to minimize water loss, including
using pipes and a concrete-lined ‘auwai where appropriate. [ regularly clean my kuleana ‘auwai
all the way up to the intake to ensure that it is well maintained. My farming practices include the
use of mulch and green manure to protect the soil from erosion and minimize the use of water.

21. My use of ‘auwai water to irrigate my garden is also consistent with the state and
county land use plans and the public interest. My land is classified by the State as agricultural,

and zoned by the County as agricultural and interim. The County interim zoning provisions



allow agricultural uses. My water use on my land for domestic cultivation is in the public
interest and fulfills a public trust purpose.
ALTERNATIVES ANALYSIS

22.  Because my land has appurtenant rights to stream water in the nature of an
easement that was conveyed at the time of the Mahele, | am not required to provide an
alternatives analysis to show that I have no practicable alternative source of water. My
appurtenant right is for stream water, not for water from any other source, and my exercise of
this right enjoys maximum protection and first priority under the law. Nonetheless, the
Alternatives Analysis set forth in my SWUPA remains applicable, true, and correct.

23. I have always used a reasonable amount of ‘auwai water to maintain my non-
commercial garden of wetland kalo, fruits and vegetables, along with other community members
along this traditional ‘auwai. Other alternatives, such as municipal water, reclaimed wastewater,
water from other ditch systems, desalinized water, and groundwater, are not practicable
alternatives to the ‘auwai water from the Waiehu Stream. Requiring me to pay for these
alternatives instead of diverting the small amount of stream water via the ‘auwai that runs
alongside my land would impose an unfair and impracticable cost on me and my family, given
that I am a small, non-commercial, domestic water user who has always used the ‘auwai that
runs alongside my land to water my home garden.

SUMMARY

24.  Insum: (1) my domestic water use is a protected public trust purpose; (2) the
exercise of my appurtenant right is also a protected public trust purpose; (3) I have appurtenant
rights for TMK No. (2) 3-3-002:012 and I am entitled to 360,000 gallons per day; (4) at this

time, I request a permit for my current and future reasonable-beneficial uses on the property of



139,850 gpd, (of which 20,850 gpd was existing on April 30, 2008) and the amount will be used N
for daily domestic uses, and to irrigate my wetland kalo and non-commercial garden, which isa
reasonable-beneficial use of stream water, for which there is no practicable altemative.

I, FRANCISCO CERIZO, do declare under penalty of law that the foregoing is

true and correct.

Dated: Waichu, Hawai‘i, | Z( (g/ S

FRANCISCO CERIZ0
WATER USE PERMIT APPLICANT PRO SE
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LCA No. 4149 NATIVE TESTIMONY TRANSLATION

No. 2542 TUlaula (cont.)

G. Laanui to J. Kamakini at the time of Kam II. Land from Piia to G. Laanui
at the time of Kam I. 1 Poalima there, no objections.

Mauka Kaaoao's land
Waihee Lupe's land
Makai Government fence
Maalaea Lii's poalima
No. 3275 Weloula July 19, 1849

This cleaim has been done under no. 3462 Kalomi on July 18, 18L9.

No. 3275 B Kapohuli July 19, 1849

Claimant sworn He wrote his own claim and sent it to Oshu on April 30, 18L7,

no documents have been received as yet. *Nuuhiwa sworn He has seen 2 sections pg.33L
in these ilis of Waiehu.

Section 1 from Kumohookama at the time of Kam. II, 1 patch is for Kaniolo in

section 1.

Section 2 is from Polea in 1838. 2 poalims in section 1, also in section? no

objections.
Section 1 — Whole ili of Ohiaiki
Mauka Palehupo/?epehi
Waihee Ahikuli ahupuaa
Makai Paikalehoula
Maalaea Waiehu stream
Section 2 — Taro pauku and pasture at Kaalaino
Mauka Kamai
Waihee and makai Kamaka
Maalaea Konohiki
No. 3275 C Mokupanee July 19, 18L9

Kaleo sworn He wrote the claim on Dec. 29, 1847. Kapeshuli sworn He has seen 1
taro section and pasture in the ili of Kaalaino in Waiehu. Land from Polea in
1838, no objections to Mokupanee.

Mauka, Polea's land
Waihee Poaiwa ili
Makai Kaneiki
? Makai Stream
No. 3275 Holomoana July 19, 1849

Kaleo sworn He knows — he wrote (claim) on Dec. 29, 1847. He has seen 6 sections

in these ilis of Waiehu and Ahikuli. First section from Kaholomoana's parents

at the time of Kam. I. Section 2,3,l, from Mahi in 18L45. *Mahi had received pg. 335
these lands from Kaaimalani. Section 5 from Holomoana's wifes' parents. 2

Poalimas in section 5, no one has objected.

Section 1 = Kaulu ili in Waiehu

Mauka Kapohuli
Waihee Pali
Makai Keliinui
Maglaea Stream

2307-CERIZO-1-P8

Series 287 Native Testimony Volume 5-00237.tif
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LCA No. 3275H
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LCA No. 3275H
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LCA No. 3275H FOREIGN TESTIMONY
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LCA No. 3275H NATIVE TESTIMONY
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LCA No. 3275H
NATIVE TESTIMONY TRANSLATION

LCA No. 3275H states:

“Ap 1. Pauku kalo ma Kalahape
Ap 2. 4 loi kalo ma Kumuwilili”

Which means :

“parcel 1. Section of kalo at Kalahape
Parcel 2. 4 taro patches at Kumuwiliwili”

LCA No. 3275H further states:
“2 poalimas ma ka apana 1”
which means:

“2 poalimas in the first parcel”

2307-CERIZO-1-P.16
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Exhibit from Managers Permit to Occupy
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COUNTY TAX MAP

Copyright © ZJiOuninl:Fet

« T 2015+ Parcel Sales
[1 2014 Parcel Sales
12013 Parcel Sales

Lakes/Rivers from US Census
Dept, may not match parcels
exactly 0 300 600 900 1200 f+

Maui County Assessor e

Parcel: 330020120000 Acres: 1.2
Name: CERIZO,MODESTA F TRUST Land Value $374,400.00
Site: 0 WAIEHU Building Value $129,600.00
Sale: Misc Value $0.00
CERIZO-PFLEEGOR MARY Just Value $0.00
923 MAKAALA DR Assessed Value $504,000.00
WAILUKU HI 96793 Exempt Value $200,000.00
. Taxable Value $304,000.00

Mail:

The Maui County Assessor's Office makes every effort to produce the most accurate information possible. No warranties, expressed or implied, are provided for the data
herein, its use or interpretation. The assessment information is from the last certified taxroll. All data is subject to change before the next certified taxroll. PLEASE NOTE
THAT THE PROPERTY APPRAISER MAPS ARE FOR ASSESSMENT PURPOSES ONLY NEITHER MAUI COUNTY NOCR ITS EMPLOYEES ASSUME RESPONSIBILITY
FOR ERRORS OR OMISSIONS —THIS IS NOT A SURVEY—
Date printed: 11/24/15 : 23:57:17
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SUBDIVISION MAP
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PLAT MAP
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TMKWITH EXISTING AND NEW USES

232017018

taro-
axlsting use

wafter

entering : ;
property N % o

.\\. 4
NG 233002001
~
~
Copyna's 2004, Corry of Mar AGIS vin 042 O O T T 0 ()

TMK: 3-3-002-012 showing the areas of existing and new 10'i kalo. The remainder of the light
pink area is in diversified agriculture, including bananas, avocados, jabong, and tangerines, etc.
The darker pink hatched area is our home.

The end uses are approximate and are not drawn to scale.
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Satellite View of TMK

The Mahele occurred slightly more than a
hundred years before our family obtained the
property in 1951. The property contained
eight terraced taro patches fed by a
substantial auwai system that is nearly a mile
long. The system provided water to eight
other LCAw properties with a total of at least
36 taro patches

Taro patches and auwai on our property.

Location of Taro patches at time of the Mahele

N
OEC., &
® \
L C. Aw. 2461:26 tdFO’ 1es
(0.45 ac)
L.C.AW. 3275.W —_ —
NN 26 0.886ac
L.C.aw. 24c8:1 —1tare — L. C. AW. 345¢

Taro patches as
documented by native and foreign testimony.

L. C. AW, 255

26 0886 Fio

) ! - - g - —_— =

- g

aw. 1122 - 1 taro patch
L. C. AW. 345 - ,

o
22_ tar% patches

16
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HISTORICAL FEATURES

To further support that there was cultivation,
especially of taro on our parcel, our family
found numerous artifacts including a kukui nut
lamp. more than six poi pounders of various
sizes on the banks above the auwai on our
property. Some were found near the surface
of the soil and
others were
found while
digging for the
building
foundation and
cesspool for an
addition to our
house. Two of the poi pounders were larger where you would
need two hands to pound poi. We also found a few broken ones
with no handles or just the handles themselves.

2307-CERIZO-4-P.2



TRANCISCO CERIZO TRUSTEE OF MODESTA F. CERIZO TRUST
\—#. 0. Box 492

Wailuku, Hawai‘i 96793

(808) 385-9747

WATER USE PERMIT APPLICANT PRO SE
COMMISSION ON WATER RESOURCE MANAGEMENT

STATE OF HAWAI‘I

Surface Water Use Permit Applications, ) Case No. CCH-MA15-01
Integration of Appurtenant Rights and )

Amendments to the Interim Instream Flow ) WITNESS LIST
Standards, Na Wai ‘Eha Surface Water
Management Areas of Waihe‘e, Waiehu, ‘Tao
and Waikapii Streams, Maui

St St et S e

WITNESS LIST

-’

PARTY: FRANCISCO CERIZO TRUSTEE OF MODESTA F. CERIZO TRUST

EXHIBIT(S) TO
NAME/ BE

ORGANIZATION/ SUBJECT INTRODUCED
POSITION MATTER BY WITNESS

Francisco Cerizo Trustee of Need for and use of Na Wai ‘Eha water 2307-CERIZO-1 to -4
Modesta F. Cerizo Trust




FRANCISCO CERIZO TRUSTEE OF MODESTA F. CERIZO TRUST

P. O. Box 492

Wailuku, Hawai‘i 96793

(808) 385-9747

WATER USE PERMIT APPLICANT PRO SE

COMMISSION ON WATER RESOURCE MANAGEMENT

STATE OF HAWAI‘]

- Surface Water Use Permit Applications,
Integration of Appurtenant Rights and
Amendments to the Interim Instream Flow

) Case No. CCH-MA15-01

)
) EXHIBIT LIST

Standards, Na Wai ‘Eha Surface Water )
Management Areas of Waihe‘e, Waiehu, ‘Tao )
and Waikapii Streams, Maui )
)
)
EXHIBIT LIST
PARTY: FRANCISCO CERIZO TRUSTEE OF MODESTA F. CERIZO TRUST
REC’D
EXHIBIT INTO
NUMBER DESCRIPTION REFERENCES EVIDENCE

2307-CERIZO-1

LCA No. 8559B:20.1;
LCA No. 4149:1, Foreign
Testimony, Native
Testimony Translation and
Survey Boundary;

LCA No. 3275H, Foreign
Testimony, Native
Testimony and Translation,
and Survey Boundary

Testimony of Francisco
Cerizo Trustee of Modesta
F. Cerizo Trust

2307-CERIZO-2

Survey Map from the
Managers Permit to
Occupy; Map with ‘Ili
Names for Each of the
LCA’s

Testimony of Francisco
Cerizo Trustee of Modesta
F. Cerizo Trust




2307-CERIZO-3

County Tax Map; Enlarged
Copy of the Subdivision and
Plat Map; Map Showing
Existing And Proposed New
Uses

Testimony of Francisco
Cerizo Trustee of Modesta
F. Cerizo Trust

2307-CERIZO-4

Satellite View of Property
with Eight Kalo Patches,
Close-Up of Two Maps;
Photos of Kukui Nut Stone
Lamp and Partial (Handle)
of a Poi Pounder

Testimony of Francisco
Cerizo Trustee of Modesta
F. Cerizo Trust






