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TESTIMONY OF FRANCISCO CERIZO 

1. This testimony is provided in support of Surface Water Use Permit Application 

("SWUPA") Nos. 2307 and 2308N, filed with the Commission on Water Resource Management 

on April 30, 2009, for a parcel in Waiehu, Tax Map Key ("TMK") No. (2) 3-3-002:012. I have 

lived on this land since my family purchased it on August 3, 1951 and it was given to the family 

Modesta F. Cerizo Trust on February 3, 1993, of which I am a trustee. 

2. My domestic water use is a protected public trust purpose. 

3. Based on the information set forth below, I request recognition of appurtenant 

rights for TMK No. (2) 3-3-002:012 in the amount of 360,000 gallons per day ("gpd"). I request 

a Surface Water Use Permit for my current and future reasonable-beneficial use for TMK No. (2) 

3-3-002:012 of 139,850 gpd, of which 20,850 gpd was the existing use as of April 30, 2008. 
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QUANTIFICATION OF APPURTENANT RIGHTS 

4. TMK No. (2) 3-3-002:012 is comprised ofa portion of Land Commission Award 

("LCA"), LCA No. 8559B:20.1 to Lunalilo. I am attaching various Mahele documents that 

confirm water use on TMK No. (2) 3-3-002:012 at the time it was converted to fee simple. 

5. Attached as "2307-CERIZO-I" is a true and correct copy ofLCA No. 8559B:20.1 

to Lunalilo. Also included are the LCA, the foreign testimony, the native testimony translation, 

and the survey boundary of neighboring LCA No. 4149:1 to Kapohuli, confirmed by Royal 

Patent No. 5279, located in the 'iii ofOhiaiki. The LCA, the foreign testimony, native testimony 

and translation, and the survey boundary from neighboring LCA No. 3275H to Pulehupo, 

confirmed by Royal Patent No. 3228, located in the 'iIi of Kalahape, are included. Both 

neighboring LCAs and their related documents show that kalo was cultivated on my property at 

the time of the Mahele. 

6. Attached as "2307-CERIZO-2" is a true and correct copy ofa survey map from 

the Manager's Permit to Occupy that notes the location of the bordering LCA Nos. 3275H and 

4149: I along with a map showing the 'iIi names for each of the LCAs. 

7. A true and correct copy of the County tax map for TMK No. (2) 3-3-002:012 is 

also attached as "2307-CERIZO-3," including an enlarged copy of the subdivision and plat map 

and a map showing my existing and proposed new use. 

8. Attached as "2307-CERIZO-4" is a true and correct copy ofa satellite view of my 

property with eight kalo patches outlined and a close up of two maps showing the location of 36 

kalo patches at the time of the Mahele. Also attached are pictures of historical artifacts found on 

my property, a kukui nut stone lamp and a partial (handle) ofa poi pounder. 
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9. The documents in 2307-CERIZO-l, supporting LCA No. 85598:20.1, confirm 

that my property, located in the 'iii ofWaiehu 2, was cultivated in wetland kalo. The adjacent 

LCA No. 4149:1 notes that wetland kalo was cultivated on land along the banks ofWaiehu 

Stream. The foreign testimony for LCA No. 4149: 1 notes that 'apana one has "one poalima loi." 

The translation of the native testimony for LCA 4149:1 is labeled as "LCA 32758" to Kapohuli. 

However, both LCA 4149: 1 itself and the foreign testimony show that LCA 4149 was 

accidentally labeled as 3275B and thereafter corrected as 4149. Therefore, the translation of the 

native testimony is supposed to be labeled "LCA 4149 to Kapohuli." The translation of the 

native testimony ofLCA 4149:1 (incorrectly labeled 32758) notes "poalima in section 1." Both 

LCA 4149:1 along with its survey boundary confirm that not only was there a po'alima located 

within the LCA close to the "kahawai" or stream, but also a po'alima located along the boundary 

ofLCA 4149:1 close to the stream. The po'alima mentioned both within LCA 4149:1 and along 

its boundary lie along the stream banks. 2370-CERIZO-4 shows the location of numerous other 

taro patches along the banks ofWaiehu Stream. It is therefore likely that just across the stream 

from LCA 4149:1 there would also be kalo cultivated along the stream banks, including on my 

property. 

10. The foreign testimony for LCA 3275H notes "a section of lois in Kahalape," 

specifically "2 lois" in section I. The translation of the native testimony for LCA No. 3275H 

notes "Ap 1. Pauku kalo rna Kalahape" which means "Parcell. Section ofkalo at Kalahape." In 

addition, it notes "2 poalimas rna ka apana 1," which means "2 poalimas in the first parcel." 

Additionally both LCA 3275H and its survey boundary note po'alima within the LCA, located 

close to the "kahawai" or Waiehu Stream. The proximity of these po'alima to Waiehu Stream 

within the LCA reinforce the conclusion that my property, which also borders Waiehu Stream 
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and is located directly across from LCA 3275H, also was cultivated in kalo at the time of the 

Mabele. 

11. My property has eight existing kalo patches. I share the 'auwai system with 36 

other kalo patches all of which also bordered the Waiehu Stream banks at the time of the Mabele. 

These 36 kalo patches were being cultivated on the south side of the South Waiehu Stream on 

one 'auwai system. These lo'i further support the conclusion that my property was also 

cultivated in kalo at the time of the Mabele. After providing water to my patches, the 'auwai 

system ends by returning remaining water to the stream. When I cleaned the 'auwai I found 

evidence of the many ancient lo'i. My family also found at least six poi pounders of various 

sizes on the banks above the 'auwai on my property. 

12. My land, TMK No. (2) 3-3-002:012, is 1.2 acres. As explained above, my parcel 

is covered by LCA No. 8559B:20.1, which was cultivated in wetland kalo at the time ofthe 

Mahele. 

13. Based on the Mahele documents in 2307-CERIZO-l, if appurtenant rights survive 

the deed's reservation of rights, the quantification of the appurtenant rights is the amount of 

water sufficient to grow kalo on 1.2 acres using traditional methods. 

14. It is my understanding that, on average, taking into account fallow lo'i and 

uncultivated areas such as banks between lo'i, healthy wetland kalo requires between 100,000 

and 300,000 gallons of water per acre per day ("gad"), and that areas with greater proportions of 

lo'i in cultivation will require an amount closer to the upper end of this range. Thus, in my best 

estimation, the water right appurtenant to TMK No. (2) 3-3-002:012 is 360,000 gpd (1.2 acres x 

300,000 gad). 
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AMOUNT REOUESTED UNDER PERMIT 

15. Currently water is diverted from the South Waiehu kuleana 'auwai that runs along 

the 'iao side of the South Waiehu Stream through a traditional po'owai (intake made with 

stones) on TMK (2) 3-3-002:001. Water is diverted from South Waiehu Stream, continues 

makai in a traditional 'auwai until it reaches my property where I divert some water by pipe and 

ditch for all my domestic water uses, as well as my lo'i kalo and other crops such as bananas, 

lemons, avocado, and jabong. I am the only user on this kuleana 'auwai and I maintain the ditch 

and intake myself. For my new use, I intend to utilize the land to cultivate additionallo'i kalo. 

After flowing through my lo'i a flume returns water directly to South Waiehu Stream. I am 

requesting a permit for the amount of water necessary for these domestic uses. 

16. On April 30, 2008, I was using a total of 0.06 acres to cultivate wetland kalo, and 

a total of 1.14 acres for my domestic water uses. Based on the water duty of2,500 gad (the 

amount the Water Commission allocated to diversified agriculture in the Waiahole decision) the 

amount of water in use on my property at the time was 18,000 gpd to cultivate my kalo (0.06 

acres x 300,000 gad) and 2,850 gpd for my domestic water uses and diversified agriculture (1.14 

acres x 2,500 gad), which totals 20,850 gpd. 

17. I plan on restoring a portion of my land that I use for my non-commercial garden 

back to lo'i kalo, which is why I have also filed a SWUPA for a new use (SWUPA #2308N) and 

am requesting enough water to grow kalo on 0.4 acres, which, based on the water duty for kalo is 

120,000 gpd (0.4 acres x 300,000 gad). Based on the water duty of2,500 gad for diversified 

agriculture, and because I will be converting the 0.4 acres from non-commercial gardening to 

wetland kalo, I reduced the 120,000 gpd by 1,000 gpd (0.4 acres x 2,500 gad), which is the 

amount that I am currently using for non-commercial gardening in that area, to 119,000 gpd. 
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Together I require 20,850 gpd for my existing water use and 119,000 gpd for my new water use, 

for a total water request of 139,850 gpd. 

REASONABLE-BENEFICIAL ANALYSIS 

18. In the event of a legal determination that my appurtenant rights were 

extinguished, my existing use is still "reasonable-beneficial," defined as: "the use of water in 

such a quantity as is necessary for economic and efficient utilization, for a purpose, and in a 

manner which is both reasonable and consistent with the state and county land use plans and 

public interest." Hawai'i Revised Statutes § 174C-3. 

19. The quantity I am requesting is necessary for the economic and efficient irrigation 

of my non-commercial garden and cultivation of wetland kalo, bananas, lemons, avocado, and 

jabong. Because I do not have access to County water, I use the kuleana 'auwai to supply all of 

my water needs. I cultivate kalo on my land for subsistence purposes; the kalo, and the fruits and 

vegetables I grow feed my 'ohana and are shared with my neighbors and community members. 

20. My use of the 'auwai water is economic and efficient, as I use only the amount 

needed for my daily domestic needs, such as bathing and washing dishes, and irrigating my non

commercial garden and wetland kalo. I implement measures to minimize water loss, including 

using pipes and a concrete-lined 'auwai where appropriate. I regularly clean my kuleana 'auwai 

all the way up to the intake to ensure that it is well maintained. My farming practices include the 

use of mulch and green manure to protect the soil from erosion and minimize the use of water. 

21. My use of 'auwai water to irrigate my garden is also consistent with the state and 

county land use plans and the public interest. My land is classified by the State as agricultural, 

and zoned by the County as agricultural and interim. The County interim zoning provisions 
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allow agricultural uses. My water use on my land for domestic cultivation is in the public 

interest and fulfills a public trust purpose. 

ALTERNATIVES ANALYSIS 

22. Because my land has appurtenant rights to stream water in the nature of an 

easement that was conveyed at the time of the Mahele, I am not required to provide an 

alternatives analysis to show that I have no practicable alternative source of water. My 

appurtenant right is for stream water, not for water from any other source, and my exercise of 

this right enjoys maximum protection and first priority under the law. Nonetheless, the 

Alternatives Analysis set forth in my SWUPA remains applicable, true, and correct. 

23. I have always used a reasonable amount of'auwai water to maintain my non-

commercial garden of wetland kalo, fruits and vegetables, along with other community members 

along this traditional 'auwai. Other alternatives, such as municipal water, reclaimed wastewater, 

water from other ditch systems, desalinized water, and groundwater, are not practicable 

alternatives to the 'auwai water from the Waiehu Stream. Requiring me to pay for these 

alternatives instead of diverting the small amount of stream water via the 'auwai that runs 

alongside my land would impose an unfair and impracticable cost on me and my family, given 

that I am a small, non-commercial, domestic water user who has always used the 'auwai that 

runs alongside my land to water my home garden. 

SUMMARY 

24. In sum: (l) my domestic water use is a protected public trust purpose; (2) the 

exercise of my appurtenant right is also a protected public trust purpose; (3) I have appurtenant 

rights for TMK No. (2) 3-3-002:012 and I am entitled to 360,000 gallons per day; (4) at this 

time, I request a permit for my current and future reasonable-beneficial uses on the property of 
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139,850 gpd, (of which 20,850 gpd was existing on April 30, 2008) and the amount will be used ~ 

for daily domestic uses, and to irrigate my wetland kalo and non~commercial garden, which is a 

reasonable-beneficial use of stream water, for which there is no practicable alternative. 

I, FRANCISCO CERIZO, do declare under penalty of law that the foregoing is 

true and correct. 

Dated: Waiehu, Hawai'i, _.......;.l_2.-_l __ t_~ ..... I_I_~ __ _ 
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