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TESTIMONY OF KAU‘I KAHALEKAI

1. This testimony is provided in support of Surface Water Use Permit Application
(“SWUPA™) No. 2312 for existing uses, filed with the Commission on Water Resource
Management on April 30, 2009, for two parcels in Waihe‘e, Tax Map Key (“TMK”) No. (2) 3-2-
005:023 (*Parcel 23”) and TMK No. (2) 3-2-005:022 (“Parcel 22”); and two parcels originally
included on SWUPA No. 2249 for existing uses, filed with the Commission on Water Resource
Management on April 23, 2009 by Miriam Kahalekai, Herbert Kaluau, and Kenneth Kahalekai,
for TMK No. (2) 3-2-004:019 (*Parcel 19”) and TMK No. (2) 3-2-005:027 (“Parcel 277).
Because I am now responsible for Parcels 19 and 27, both parcels should be considered part of

SWUPA No. 2312, instead of SWUPA No. 2249.



2. We are a Native Hawaiian ‘ohana who are descendants of native Hawaiians who
inhabited the Hawaiian Islands prior to 1778. Pursuant to Article XII, Section 7 of the Hawai‘i
Constitution and Hawai‘i Revised Statutes (“HRS”) section 174C-101, our current and intended
use of stream water to grow kalo is a traditional and customary cultural practice that is a
protected public trust purpose.

3. Based on the information set forth below, I request recognition of appurtenant
rights for TMK Nos. (2) 3-2-004:019, (2) 3-2-005:022, :023, and :027 in the amount of 812,835
gallons per day. Irequest a Surface Water Use Permit for my current reasonable-beneficial use
for TMK Nos. (2) 3-2-004:019; (2) 3-2-005:022, :023, and :027 of 832,800 gallons per day,

which was the existing use as of April 30, 2008.

QUANTIFICATION OF APPURTENANT RIGHTS

4. Parcel 19 is 1.17 acres and is comprised of: all of Land Commission Award
(“LCA”) No. 3866:3, confirmed by Royal Patent (“R.P.”) No. 5330, and all of LCA No. 4303
and 4304:1, confirmed by R.P. No. 5358. Parcel 22 is 0.12 acres and is a p5‘alima of LCA No.
7713:24. Parcel 23 is 1.1 acres and is wholly comprised of LCA 4405-HH:1 & 2, confirmed by
R.P. No. 4119. Parcel 27 is 0.766 acres and is a p6‘alima of LCA No. 7713:24.

5. Attached as “2312-KAHALEKAI-1" are true and correct copies of LCA No.
3866:3 to Piimaiwaa and the original and transcribed foreign testimony supporting LCA No.
3866.

6. Attached as “2312-KAHALEKAI-2” are true and correct copies of LCA Nos.
4303 & 4304:1 to Kekahuna and the original and transcribed foreign testimony supporting LCA

Nos. 4303 & 4304.



7. Attached as “2312-KAHALEKAI-3" are true and correct copies of LCA No.
4405-HH:1 & 2 to Akihewa and the original and transcribed foreign testimony supporting LCA
No. 4405-HH.

8. Attached as “2312-KAHALEKAI-4” is a true and correct copy of LCA No.
4405- V:1 & 2 to Wahalua.

9. Attached as “2312-KAHALEKAI-5” is a true and correct copy of LCA No.
4405- LL:3 to Laupahulu.

10.  Attached as “2312-KAHALEKAI-6" is a true and correct copy of LCA No.
4417:2 to Keoili.

11.  Attached as “2312-KAHALEKAI-7” is a true and correct copy of LCA No.
2412:2 to Kauhi. |

12.  Attached as “2249-KAHALEKALI-8” is are true and correct copies of the TMK
maps for TMK Nos. (2) 3-2- 005:023, (2) 3-2-005:022, (2) 3-2-004:019, and (2) 3-2-005:027.

13.  The documents in 2312-KAHALEKAI-1 and 2312-KAHALEKAI-2 confirm
the appurtenant rights on Parcel 19. The documents in 2312-KAHALEKAI-1 referring to LCA
No. 3866:3 confirm that the ‘ili of Kalepalepe 2, was cultivated partly in wetland kalo and
partly in kula. The foreign testimony indicates ‘@pana 3 was a “patch section and pasture.”
The documents in 2312-KAHALEKAI-2 referring to LCA Nos. 4303 & 4304:1, confirm that
section was cultivated entirely in kalo. The foreign testimony states ‘apana 1 was *“a taro
section in Kalepalepe 1.” Based on the existence of ancient lo‘i walls on Parcel 19, which my
‘ohana has cultivated for several generations, I believe the majority of the parcel was cultivated
in kalo at the time of the Mahele. I estimate that 1 acre of Parcel 19 was in kalo cultivation at

the time of the Mahele, and 0.17 acres was cultivated with other crops.



14, Parcel 22 is a po‘alima. I understand that po‘alima were cultivated 100%
in wetland kalo at the time of the Mahele. The documents in 2312-KAHALEKAI-3 -
2312-KAHALEKAI-5 confirm that Parcel 22 is a p6*alima. The documents in 2312-
KAHALEKAI-3 referring to LCA No. 4405-HH:1 & 2 confirm the northern and western
boundaries of the p6‘alima. The documents in 2312-KAHALEKAI-4 referring to LCA
No. 4405-V:1 & 2 confirm the eastern boundary of the p5‘alima. The documents in
2312-KAHALEKAI-S referring to LCA No. 4405-LL:3 confirm the southern boundary
of the pd‘alima; 2312-KAHALEKAI-5-P.2, page two of the LCA, clearly indicates the
northern boundary of LCA 4405-LL:3 is the po‘alima. Based on this information, all of
Parcel 22, or 0.12 acres, was in kalo cultivation at the time of the Mahele.

15.  The documents in 2312-KAHALEKAI-3 referring to LCA No. 4405HH:1&2
confirm that Parcel 23 in the ‘ili of Papaina was cultivated partly in kalo and partly in kula.
The foreign testimony indicates that ‘dpana 1 was a “taro moo at Papaina 2" and that ‘apana 2
was a “pasture at Papaina 1.” A mo‘o is a narrow strip of land, smaller than an ‘ili. Based on
the existence of ancient lo‘i walls on Parcel 23, which my ‘ohana has cultivated for several
generations, I believe approximately 75% of Parcel 23, or 0.825 acres was cultivated in kalo at
the time of the Mahele, and 0.275 acres was cultivated with dryland crops.

16.  Parcel 27 is a p6‘alima. Iunderstand that p5‘alima were cultivated 100% in
wetland kalo at the time of the Mahele. The documents in 2312-KAHALEKAI-1, 2312-
KAHALEKAI-3, 2312-KAHALEKAI-6 and 2312-KAHALEKAI-7 confirm that Parcel 27 is
a pd‘alima. The documents in 2312-KAHALEKAI-1 referring to LCA No. 3866 confirm the
western boundary of the pd‘alima; the portion of LCA No. 3866 illustrating ‘dpana 3 clearly

marks the eastern boundary of the parcel as bordering “po 5.” The documents in 2312-



KAHALEKAI-3 referring to LCA No. 4405-HH:3 confirm the southern boundary of the
po‘alima; the portion of LCA 4405-HH illustrating ‘apana 3 clearly marks the northern
boundary of ‘dpana 3 as the po‘alima. The documents in 2312-KAHALEKAI-6 referring to
LCA No. 4417:2 confirm a portion of the eastern boundary of the p5‘alima; the portion of
LCA 4417 illustrating ‘apana 2 clearly marks the western boundary of ‘apana 2 as the
po‘alima. The documents in 2312-KAHALEKAI-7 referring to LCA No. 2412:2 confirm the
rest of the eastern boundary of the p6‘alima, the portion of LCA No. 2412 illustrating ‘dpana 2
clearly marks the western boundary of ‘apana 2 as the p6‘alima. Based on this information, all
of Parcel 27, or 0.76 acres, was in kalo cultivation at the time of the Mahele.

17.  Based on the Mahele documents in 2312-KAHALEKAI-1 through 2312-
KAHALEKAI-7, my land has appurtenant rights, and the quantification of the appurtenant
rights is the amount of water sufficient to grow wetland kalo on 2.705 acres and other dryland
crops on 0.445 acres, using traditional methods.

18. It is my understanding that, on average, taking into account fallow lo‘i and
uncultivated areas such as banks between lo‘i, healthy wetland kalo requires between 100,000
and 300,000 gallons of water per acre per day (“gad”), and that areas with greater proportions
of lo‘i in cultivation will require an amount closer to the upper end of this range.

19.  The 2002 State of Hawai‘i Water System Standard for Maui County for
domestic cultivation is 3,000 gallons per acre.

20.  Thus, in my best estimation, the water rights appurtenant to TMK Nos. (2) 3-2-
004:019, (2) 3-2-005:022, :023, and :027, is 812,835 gallons per day (“gpd”), or 811,500 gpd
for kalo (2.705 acres x 300,000 gad) plus 1,335 gpd for other diversified agriculture (0.445
acres x 3,000 gad).



AMOUNT REQUESTED UNDER PERMIT

21.  Curmently, my family and I use water from the kuleana ‘auwai that runs south
of Waihe‘e River. This ‘auwai is known as the South Waihe‘e Valley kuleana ‘auwai, which
receives water from a pipe in the Spreckels Ditch. The pipe empties into an open ‘auwai. I
receive the outflow from Kenneth Kahalekai’s land, at TMK Nos. (2) 3-2-004:002 and :003,
via pipes and open ditch. The outflow runs through TMK No. (2) 3-2-004:019 and TMK No.
(2) 3-2-005:027, where it then runs through TMK No. (2) 3-2-005:023, and finally through
an underground pipe to TMK No. (2) 3-2-004:022. Some of the outflow from my property
goes to the Anakalea’s property at TMK No. (2) 3-2-005:020. The rest of the water flows in
an open ditch back to Waihe‘e River.

22.  On April 30, 2008, 2.776 acres were being cultivated in lo‘i kalo on Parcels
19, 22, 23, and 27. Based on the water duty of 300,000 gad, we estimated the amount of
water in use at that time was about 832,800 gpd.

23. 1amrequesting a permit for the amount of water necessary to irrigate kalo on
2.776 acres on Parcels 19, 22, 23, and 27. I am requesting enough water to grow kalo on
2.776 acres, which, based on the water duty for kalo, is 832,800 gpd (2.776 acres x 300,000
gad).

REASONABLE-BENEFICIAL ANALYSIS

24.  “Reasonable-beneficial use” is defined as “the use of water in such a quantity as
is necessary for economic and efficient utilization, for a purpose, and in a manner which is
both reasonable and consistent with the state and county land use plans and public interest.”

Hawai‘i Revised Statutes § 174C-3.

25. My use of water is “economic and efficient” because I only use the amount I



need to irrigate my lo‘i. I work to minimize water loss through evaporation and seepage by
using pipes where feasible. The remaining water flows to my neighbors and/or back to
Waihe‘e River. |

26.  The quantity I am requesting is necessary for the cultivation of healthy wetland
kalo.

27.  The use of stream water to irrigate the lo‘i kalo is also consistent with the state
and county land use plans and the public interest. My land is classified by the State as rural,
and zoned by the County as agricultural.

ALTERNATIVES ANALYSIS

28. Because my land has appurtenant rights to stream water in the nature of an
easement that was conveyed at the time of the Mahele, and we have a traditional and customary
right to grow kalo as a Native Hawaiian ‘ohana, ] am not required to provide an alternatives
analysis to show that I have no practicable alternative source of water. My appurtenant right is
for stream water, not for water from any other source, and my exercise of this right enjoys
maximum protection and first priority under the law. Similarly, our traditional and customary
right as Native Hawaiians is to cultivate kalo on our land in the traditional manner, not in some
other manner using alternative, non-traditional sources, and this traditional and customary right
is constitutionally protected. Nonetheless, the Alternatives Analysis set forth in SWUPA No.
2312 remains applicable, true, and correct.
SUMMARY

29. Insum: (1) my ‘ohana’s traditional and customary right to grow kalo is a

protected public trust purpose; (2) the exercise of my appurtenant right is a protected public trust

purpose; (3) because I have appurtenant rights for TMK No. (2) 3-2-004:019, TMK Nos. (2) 3-



005:022, :023, and :027, I am entitled to at least 812,835 gpd; (4) at this time, I request a permit
for the existing and future reasonable-beneficial uses on the property of 832,800 gallons per day,
which was the existing use on April 30, 2008, and which is used to irrigate lo'i kalo, which a
reasonable-beneficial use of stream water. There is no practicable altemative for this use.

I, KAU‘I KAHALEKALI, do declare under penalty of law that the foregoing is

true and correct.

Dated: Waihe'e, Hawai‘i, '/21 //b ! , W

KAU‘I KAHALEKAI
WATER USE PERMIT APPLICANT PRO SE
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No. L4277 Kaiholoaulani 2y July 1849

Hoauaepuu sworn he has seen 3 sections in the ilis' of Waihee as listed below.
Section 1 - From Kamaka in 1829.
Section 2 - From Kekahuna.
Section 3 - From Hoauaepuu at the same time section 2 was received, no objections.
1 poalima in section 1.
Section 1 - 27 patches in Kahilinamaia ili.
Mauka, Lauhue ili' Kahakuloa, government enclosures; makai,
Kamaka; Wailuku, Halepahu ili.
Section 2 - 7 patches in Halelani ili.
Mauka, Hoauaepuu's land; Kahakuloa, Kapuna ili; makai, Keka-
huna; Wailuku, government land.
Section 3 -~ Pasture and house lot in Holile ili. *Pg. 245
Mauka, Hoauaepuu's land.
On the rest of the sides Hoauaepuu's land.

No. 5355 Napelu 24 July 1849

Piimaiwaa sworn, he has seen 1 section of land in the i1li of ghia in Waihee.
A house site and kula area. This is a very old land that he (Napelu) had re-
ceived from his fathex, Hawaii, no objections.

Mauka Road going up and down
Makai, Kahkuloa Pali .
Wailuku Walk way

No. 3866 P Piimaiwaa 2l July 18L9

Kekahuna sworn hehas seen L sections in the ilis of Waihee as listed below.
Section 1~ Alae ili.

Section 2 - Patch section in Kalepelepe 2 ili.

Section 3 - Patch section and pasture in Kalepelepe 2 ili.

Section L ~ Taro moo in Puulolo ili.

Section 1 from Hawaii in 1829.

Section 2 - from Kealoha in 18L3.

Kealoha's interest from Kuihelani, section 3 from Kekahuna in 1843, and land
from Kuihelani to Kealoha like sections 2 and L. 3 poalimas are in section 1.

Section 1 - Mauka Upeo ili. *Pg. 246
Kahakuloa Waihee pali
Makai Honuakmua ili
Waiitku Pali
Section 2 - Mauka Papaohia ili
Kahakuloa Stream
Makadi EKalepelepe 2 1li
Waikuku Paulani ili
Section 3 Mauka Piimaiwaa's land
Kahakuloa Stream
Wailuku Prison patch/Paulani ili
Section I Mauka Haipailua
Kahakuloa Kamaikaaloa
Makai Peeloko
Wailuku Kahananui

2312-KAHALEKAI-1-P.4
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No. 4303 Kekahuna

July 2k, 18L9

Kamaikaalaa sworn He has seen 3 sections in the ili of Kalepelepe of Waihee

and Koiahi ili.
Section 1 ~ Taro section in Kalepelepe 1
Mauka
Kahakuloa
Makai
Wailuku
Section 2 -~ Taro section and house lot in
Mauka
Kahakuloa
Makai
Wailuku
Section 3 - 1 Taro section in Koiahi ili
Mauka and Kahakuloa
Makai
Wailuku
Sections 1 and 2 from Kuihelani in 1813.
tions.
Y¥o. L30Lh Keaweolu
This claim has been included in claim No.

Piimaiwaa

Stream

Kahanu

Kahikiula
Kalepelepe 1
Napela

Kulai

H. Kuihelani pond
Kamaikaaloa

Aki

Heulu

Kaaamakua .

Sections 3 from Aki in 1829, no objec-~

14303 above, both are similar.

No. 3718 Maikaaloa

This claim is included in No. 3718 Iona Kekahuna sworn He has-seen 1 taro section

in Mookahi ili of Waihee.
Mauka,
Kahakuloa
Makai
Wailuku

Land from Z. Kaauwai in 1829, no objection.

Puhi
Kuamoo
Kekaula
Xahinu

Page 247

No.
L

3718 Iona (Iona Maikaalaa, See M)

Kshinu sworn He has seen 1 taro section in Paulani (Paulani?) of Waihee.

from Kahikiula in 1836, no objection.
3 Poalimas there.

Mauka

Kahakuloag,

Makai

Vailuku

July 2, 18L9

Land

Kulai
Kahikiula
Keino
Stream

No. 3718 B Kamakanalii
Xaholoaulani sworn He has seen 3 sections
Section 1 - 6 Taro patches in Waipae ili
Mauka _
Kahakuloa,
Makal
Wailuku
Section 2 - 2 Taro patches in Holile ili
Hoanaepuu's boundaries are

July 24, 18L9

in the ilis of Waihee as listed below.
Kaanua

Konohiki

Lauhue ili

Streanm

on all sides.

Section 3 ~ 3 patches and pasture in Kapuna ili
Mauka Puali
Kahakuloa Konohiki
Makai Sea
Wailuku Halelani ili

2312-KAHALEKAI-2-P4
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No. LL4O5 FF Ku (cont.)
Mauka Kuamoo
Kahakuloa Kawaa's land
Makai Napela's land
Wailuku Maikaaloa

No. L4405 GG Kupanihi July 27, 1849

Hale sworn Kekahio wrote (the claim) before 1848. Hale has seen 2 sections in
the ilis of Waihee. First section from Anadarea in 1843, he received lands

from Kuihelani at the same time.

Section 2 from “Kana in .1846.

Kana's land

from Hale in 1846, Hale's land from Kuihelani.

Kuihelani's land from M. Kekua-

naoa, no objection. @ 2Poalima's in first section.
Section 1 - Whole ili of Waiaukuu

Mauka Kuahine
Kahakuloa Pali

Makai and Wailuku Stream

Section 2 -~ |} Patches at Ohia

Mauka Poalima,
Kahakuloa Pali

Makai Hiaaina
Wailuku Hale's land

No. LLjOS HH - Akihewa

July 22, 1849

Kuamoo sworn Kekshio wrote wahahea's (claim) before 1848 and he has seen 3

sections in the ilis of Waihee.

This is an old land before 1829 at the time of Kam I,
3 Poalima's in the first section

before 1829, no objection.
Section 1 - Taro moo at Papaina 2

Land from Z. Kaauwai

Mauka Kahikiula
Kahakuloa Pali
Makai Wahalua
Wailuku Kawaa
Section 2 - Pasture at Papaina 1
Mauka, Big ditch
Xahakuloa Wahalua
Makai Kawaa
Wailuku Keino
Section 3 - 5 patches in Kalepelepe 2
Mauka, Paashao
Kahakuloa Kaanua
Makai Nelu ili
Wailuku Pali

No. LL4OS5 ~ IT Kahananui

July 27, 1849

Angkalea had given Kahananui 2 sections in 1843 m but it has not been filed

on Oahu.

No... 411405 KK TUhu

July 27, 18L9

Claimant sworn Kekshio wrote this claim before 1848, but documents have not _
been returned as yet. Kahanaui sworn He has seen 1 taro section at Kamahoe ili

of Waihee.

2312-KAHALEKAI-3-P.4
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. TMK No. 3-2-05-27: 0.766 total acres (0.76 acres of lo’i cultivation)

TMK No. 3-2-05-29: 0.44 total acres (0.41 acres diversified agriculture) and
Herbert and Mary Kaluau’s house
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TMK No. 3-2-04-02: 0.957 total acres (0.77 acres lo'i kalo)

TMK No. 3-2-04-03: 1.44 total acres (0.15 acres lo’i kalo, 0.29 diversified
agriculture)

TMK No. 3-2-04-019: 1.17 total acres (1.17 acres lo'i kalo)

*Auwai diversion # 1 (located on TMK No. 3-2-04-02)

*Auwai diversion # 2 (located on TMK No. 3-2-04-02)

*Auwai diversion # 3 (located on TMK No. 3-2-04-02)

. Kenneth and Wizzie Kahalekai’s house

QEEEN ®p
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KAU‘I KAHALEKAI
240 Waihe‘e Valley Road
Wailuku, Hawai‘i 96793
(808) 243-9461
WATER USE PERMIT APPLICANT PRO SE
COMMISSION ON WATER RESOURCE MANAGEMENT

STATE OF HAWAI‘]

Surface Water Use Permit Applications, ) Case No. CCH-MA15-01
Integration of Appurtenant Rights and )
Amendments to the Interim Instream Flow ) WITNESS LIST
Standards, Na Wai ‘Eha Surface Water )
Management Areas of Waihe‘e, Waiehu, ‘Tao )
and Waikapii Streams, Maui )
)
)
WITNESS LIST
PARTY: KAU‘I KAHALEKAI
EXHIBIT(S) TO
NAME/ BE
ORGANIZATION/ SUBJECT INTRODUCED
POSITION MATTER BY WITNESS
Kau‘i Kahalekai Need for and use of Nd Wai ‘Eha water 2312-KAHALEKAI-1 to -8




KAU‘I KAHALEKAI
240 Waihe‘e Valley Road
Wailuku, Hawai‘i 96793
(808) 243-9461

WATER USE PERMIT APPLICANT PRO SE
COMMISSION ON WATER RESOURCE MANAGEMENT

STATE OF HAWAI‘I

Surface Water Use Permit Applications, ) Case No. CCH-MAI15-01
Integration of Appurtenant Rights and )
Amendments to the Interim Instream Flow ) EXHIBIT LIST
Standards, Na Wai ‘Eha Surface Water )
Management Areas of Waihe‘e, Waiehu, ‘Tao )
and Waikapt Streams, Maui )
)
)
EXHIBIT LIST
PARTY: KAU‘l1 KAHALEKAI
EXHIBIT REC’D INTO
NUMBER DESCRIPTION REFERENCES EVIDENCE
2312- LCA No. 3866, Foreign Testimony of Kau‘i
KAHALEKAI-1 | Testimony, Transcription Kahalekai
2312- LCA Nos. 4303 & 4304, Foreign | Testimony of Kau‘i
KAHALEKAI-2 | Testimony, Transcription Kahalekai
2312- LCA No. 4405-HH, Foreign Testimony of Kau‘i
KAHALEKAI-3 | Testimony, Transcription Kahalekai
2312- LCA No. 4405-V Testimony of Kau'‘i
KAHALEKAI-4 Kahalekai
2312- LCA No. 4405-LL Testimony of Kau‘i
KAHALEKAI-5 Kahalekai
2312- LCA No. 4417 Testimony of Kau‘i
KAHALEKAI-6 Kahalekai
2312- LCA No. 2412 Testimony of Kau'‘i
KAHALEKAI-7 Kahalekai
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TMK maps for TMK Nos. (2) 3- | Testimony of Kau'‘i

2- 005:023, (2) 3-2-005:022, (2)
3-2-004:019, and (2) 3-2-
005:027
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