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TESTIMONY OF CHARLENE KANA 

1. As Kanaka Maoli, Hawai'i's native people, we proclaim our inherent sovereignty 

and question whether the State of Hawai'i has jurisdiction to regulate our water uses. In an 

abundance of caution, however, we have filed and are now supplementing a Water Use Permit 

Application to protect our rights and interests as Kanaka MaoH and as kuleana water users. 

2. This testimony is provided in support of Surface Water Use Permit Application 

("SWUPA") Nos. 2313 and 2314N, filed with the Commission on Water Resource Management 

on April 23, 2009, for a parcel in Waihe'e, Tax Map Key ("TMK") Nos. (2) 3-2-006:001 and (2) 

3-2-006:018. My husband and I have lived on this land for approximately 24 years. Initially we 

leased the land, and then we purchased the land in 200 I. 



3. We are a Native Hawaiian 'ohana who are descendants of native Hawaiians who 

inhabited the Hawaiian Islands prior to 1778. Pursuant to Article XII, Section 7 of the Hawai'i 

Constitution and Hawai'i Revised Statutes ("HRS") section 174C-I0l, our intended use of 

stream water is a traditional and customary cultural practice that is a protected public trust 

purpose. 

4. My domestic water use is a protected public trust purpose. 

5. Based on the information set forth below, I request recognition of appurtenant 

rights for TMK Nos. (2) 3-2-006:001 and (2) 3-2-006:018 in the amount of 471,000 gallons per 

day. I request a Surface Water Use Permit for my current and future reasonable-beneficial use 

for TMK Nos. (2) 3-2-006:001 and (2) 3-2-006:018 of345,999 gallons per day, of which 25,200 

gallons per day was the existing use as of April 30, 2008. 

QUANTIFICATION OF APPURTENANT RIGHTS r~ 
l .. 

6. TMK No. (2) 3-2-006:001 is comprised ofa portion of Land Commission Award 

("LCA") No. 3963 to Naaoa, confinned by Royal Patent No. 6457. TMK No. (2) 3-2-006:018 is 

comprised of a portion ofLCA No. 3963 to Naaoa, confirmed by Royal Patent No. 6457; a 

portion ofLCA No. 4296:1 to Mahoe III, confirmed by Royal Patent 5357; and four po'alima of 

LCA No. 7713:24 to Kamamalu. Together, these two TMKs include the majority of LCA No. 

3963, a portion ofLCA No. 4296:1, and all of the fourpo'alima. I am attaching various Mahele 

documents that confirm water use on TMK Nos. (2) 3-2-006:001 and (2) 3-2-006:018 at the time 

of the Mahele. 

7. Attached as "23 I 3-KANA-I" is a true and correct copy ofLCA No. 3963 to 

Naaoa (both the original and an English translation) and the Native Register supporting the 

award (both the original as well as a transcription and English translation). 
(~ 
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u 8. Attached as "2313-KAN A-2" is a true and correct copy of LeA No. 4296 to 

Mahoe III and the foreign testimony supporting the award (both the original and a transcription). 

9. Attached as "2313-KANA-3" is a true and correct copy of a screen shot from the 

Kipuka database, which I have marked to show the approximate location of LeA No. 3963 

within my land, TMK No. (2) 3-2-006:00 I. 

10. Attached as "2313-KANA-4" is a true and correct copy of a screen shot from the 

Kipuka database, which I have marked to show the approximate location of LeA No. 3963 and 

LeA No. 4296, as well as the four po'alima within LeA No. 7713:24, within my land, TMK No. 

(2) 3-2-006:018. 

II. The native register in 2313-KANA-l, referring to LeA No. 3963, states that LCA 

No. 3963 included "45 loi" in the 'iii ofPuhauolu at the time of the Mahele. 

12. The foreign testimony in 2313-KANA-2, referring to LeA No. 4296, states that 

o 'apana I consisted ofa "moo and 6 lois ofkalo" in the 'iii ofPuhauolu at the time of the Miihele. 

13. The LeA maps for LeA No. 3963 (both in the original LeA and translated 

version) in 2313-KANA-1 depict the four po'alima within LeA No. 3963, which are now within 

TMK No. (2) 3-2-006:018. As po'alima, theses areas were cultivated in wetland kalo at the time 

of the Mahele. 

14. TMK No. 3-2-006:001 is 0.315 acres. TMK No. 3-2-006:018 is 1.251 acres. As 

established by the documents in 2313-KANA-1 through 2313-KANA-2, my land was cultivated 

in wetland kalo at the time of the Mahele. 

15. Based on the Mfihele documents in 2313-KANA-1 through 2313-KANA-2, my 

land has appurtenant rights, and the quantification of the appurtenant rights is the amount of 

water sufficient to grow kalo on 1.57 acres using traditional methods. 
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16. It is my understanding that, on average, taking into account fallow lo'i and 

uncultivated areas such as banks between lo'i, healthy wetland kalo requires between 100,000 

and 300,000 gallons of water per acre per day ("gad"), and that areas with greater proportions of 

lo'i in cultivation will require an amount closer to the upper end of this range. 

17. Thus, in my best estimation, the water right appurtenant to TMK Nos. (2) 3-2-

006:001 and (2) 3-2-006: 18 is 471,000 gallons per day ("gpd") (1.57 acres x 300,000 gad). 

AMOUNT REQUESTED UNDER PERMIT 

18. Currently, we receive water from the kuleana 'auwai on the south side of Waihe'e 

River, which receives water from Waihe'e River at the Waihe'e and Spreckels diversions. Our 

land receives water from a three inch pipe in the kuleana 'auwai. 

19. We estimate our existing water use for wetland kalo cultivation, 25,200 gpd, by 

mUltiplying the amount of land we had in wetland kalo cultivation on April 30, 2008 (0.084 

acres), by 300,000 gad, which we understand is the amount of water required to grow healthy 

kalo. 

20. Our existing use of water as of April 30, 2008 was limited by the lack of 

availability ofsufticicnt watcr, forcing us to reduce the amount of wetland kalo we could grow. 

When there is enough water, we will restore 1.06933 acres to wetland kalo cultivation. We 

estimate our proposed water needs for our retored lo'i kalo is 320,799 gpd, by multiplying the 

amount of land that we propose to have in wetland kalo (1.06933 acres), by 300,000 gad, which 

we understand is the amount of water required to grow healthy kalo. 

21. Therefore, we request a total of 345,999 gpd for our existing and proposed use 

water use for our wetland kalo (25,200 gpd + 320,799 gpd). 
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\...) Reasonable-Benefieial Analysis 

22. "Reasonable-beneficial" is defined as "the use of water in such a quantity as is 

necessary for economic and efficient utilization, for a purpose, and in a manner which is both 

reasonable and consistent with the state and county land use plans and public interest." Hawai'i 

Revised Statutes § 174C-3. 

23. Our existing and future use of stream water is "economic and efficient" because 

we only use the amount of water we need. Our application is for an existing use of water on land 

zoned agricultural. The cultivation of traditional Native Hawaiian crops, including kalo, is 

consistent with state and county general plans and land use designations. Additionally, this use 

is consistent with county land use plans and general policies. 

24. Our water use for domestic cultivation is in the public interest and fulfills a public 

trust purpose. After flowing through our lo'i, nearly all of the water returns to the kuleana 

'auwai makai of our property from the southeastern-most comer of our parcel. Because much of 

the water we use is returned to the 'auwai, our use supports other existing public trust purposes 

such as water for domestic purposes and the protection of traditional and customary Native 

Hawaiian rights and appurtenant rights. 

Alternatives Analysis 

25. . Because our land has an appurtenant right to stream water, which is in the nature 

of an easement that was conveyed with the land at the time of the Mahele, I am not required to 

provide an alternatives analysis to show that I have no practicable alternative source of water. 

My appurtenant right is for stream water, not for water from any other source, and my exercise 

of this right enjoys maximum protection and first priority under the law. 
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26. Even if we did not have protected rights to stream water, there is no potentially 

available alternative source that is economically practicable. We cultivate kalo on our land for 

cultural and subsistence purposes. An alternative water source would require us to pay for the 

volumes of constantly flowing water in our lo·i necessary to keep temperatures cool and support 

healthy kalo would make our kalo cultivation economically impossible. We would effectively be 

denied our appurtenant right and traditional and customary right to !,'fOW kalo on our land. The 

Alternatives Analysis set forth in SWUPA No. 2313 and 2314N remains applicable, tme, and 

correct. 

SlJMMARY 

27. In sum: (I) my domestic water use is a protected public tmst purpose; (2) my 

·ohana's traditional and customary right to grow kalo is a protected public trust purpose; (3) the 

exercise of my appurtenant right is a protected public tmst purpose; (4) because I have 

appurtenant rights for TMK Nos. (2) 3-2-006:00 I and (2) 3-2-006:018, I am entitled to 471,000 

gallons per day; (5) at this time, I request a pennit for my current and future reasonable-

beneficial uses on the property of 345,999 gallons per day, of which 25,200 gallons per day was 

the existing use as of April 30, 2008, for which there is no practicable alternative. 

I, Charlene Kana, under protest, do declare under penalty of law that the 

foregoing is true and correct. 

Dated: Waihe·e, Hawai'i. ---i1't'1&-t\~' !.--f,-'~""-L-t:....:;.D-!/...:z~;....· __ _ 
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2313-KANA-1-P.2 



2313-KANA-1-P.3 



2313-KANA-1-P.4 



2313-KANA-1-P.5 



Transcription and Translation of Native Register for 
Land Commission Award No. 3963 to Naaoa 

3963 Naaoa                       Dek. 29 1848 
             Ili aina o Puhauolu 45 loi 
no Kekauai ko'u, 1 kula aia ma 
Kapoho   Na Naaoa 

Translation: 

3963   Naaoa Dec. 29 1848 
            Ili of Puhauolu 45 loi 
my parcel is from Kekauai.  1 kula at 
Kapoho.   Naaoa 

2313-KANA-1-P.6 



2313-KANA-2-P.1 



2313-KANA-2-P.2 



2313-KANA-2-P.2 2313-KANA-2-P.3 



Transcription of a Portion of the Foreign Testimony for 
Land Commission Award No. 4296 to Mahoe III 

The Clt's land consists of three pieces in Waihee, Maui. Ap. 1 is a moo and 6 lois of kalo land in 
Puhauolu. 

2313-KANA-2-P.4 



2313-KANA-3-P.1 2313-KANA-3-P.1 

LCA No. 3963 TMK (2) 3-2-006:001 



2313-KANA-4-P.1 

Pō‘alima 

TMK (2) 3-2-006:018 LCA No. 3963 

LCA No. 4296 
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2313-KANA-I LCA No. 3963. LCA No. 3963 Testimony of Charlene 
Translation, Native Register, Kana 
Native Register Translation 

2313-KANA-2 LCA No. 4296, Foreign Testimony of Charlene 
Testimony, Foreign Testimony Kana 
Transcription 

2313-KANA-3 Screen shot from the Kipuka Testimony of Charlene 
database, showing the location Kana 
ofLCA No. 3963, and TMK 
No. (2) 3-2-006:001 

2313-KANA-4 Screen shot from the Kipuka Testimony of Charlene 
database, showing the location Kana 
of LCA No. 3963 and LCA No. 
4296, the four po'alima within 
LCA No. 7713, and TMK No. 
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