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TESTIMONY OF JOSEPH ALUET A 

l. This testimony is provided in support of Surface Water Use Permit Application 

("SWUPA") No. 2362N, filed with the Commission on Water Resource Management on April 

23,2009, for a parcel in Waihe'e, Tax Map Key ("TMK") No. (2) 3-2-003:001. My wife and I 

purchased the land on July 28,2003, and our family has lived on the land since we completed 

construction of our family home in December 2006. 

2. The deed to this land contains a reservation of appurtenant rights. I understand 

that because of this reservation, the appurtenant water rights may be extinguished. Nevertheless, 

as stated in my application, I reserve the right to claim appurtenant water rights. Therefore, in 

the event of a legal determination that these appurtenant rights were not extinguished, I am 

providing further information regarding water use at the time of the Mahele. 



3. We are a Native Hawaiian 'ohana who are descendants of native Hawaiians who --'\ 
{ : 

inhabited the Hawaiian Islands prior to 1778. Pursuant to Article XII, Section 7 of the Hawai'i 

Constitution and Hawai'i Revised Statutes ("HRS") section 174C-101, our intended use of 

stream water is a traditional and customary cultural practice that is a protected public trust 

purpose. 

4. My domestic water use is a protected public trust purpose. 

5. Based on the infonnation set forth below, if appurtenant rights survived the 

deed's reservation, I request recognition of appurtenant rights for TMK No. (2) 3-2-003:001 in 

the amount of 120,000 gallons per day. I request a Surface Water Use Pennit for my future 

reasonable-beneficial use for TMK No. (2) 3-2-003:001 of601,250 gallons per day. 

QUANTIFICATION OF APPURTENANT RIGHTS 

6. TMK No. (2) 3-2-003:001 is comprised ofa portion of Land Commission Award 

("LCA") No. 7713:24 to Kamamalu, confinned by Royal Patent No. 4475. In addition, there are 

three kuleana parcels on my land: the entirety of LCA No. 4405-P:3 to Moo, continned by 

Royal Patent No. 4120; the entirety ofLCA No. 2412:3 to Kauhi, continned by Royal Patent No. 

6147; and the entirety of LCA No. 3770-B:3 to Paiki, con tinned by Royal Patent No. 8066. I am 

attaching various Mahele documents that confinn water use on TMK No. (2) 3-2-003:001 at the 

time of the Mahele. 

7. Attached as "2362-ALUET A-I" is a true and correct copy of LCA No. 4405-P:3 

to Moo, as well as the foreign testimony (original in English and partial transcription in English) 

supporting the award. 
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8. Attached as "2362-ALUET A-2" is a true and correct copy of LCA No. 2412:3 to 

Kauhi, as well as foreign testimony (original in English and partial transcription in English) 

supporting the award. 

9. Attached as "2362-ALUET A-3" is a true and correct copy of LCA No. 3770-8:3 

to Paiki, as well as the native register (both the original, a transcription, and an English 

translation). 

10. Attached as "2362-ALUET A-4" is a true and correct copy of a screenshot from 

the Kipuka database ofTMK No. (2) 3-2-003:001, which I have marked to show the 

approximate location of LCA No. 4405-P, 'apana 3, location ofLCA No. 2412, 'apana 3, 

location of LCA No. 3770-8, apana 3, and LCA No. 7713:24. 

11. Attached as "2362-ALUETA-5" is a true and correct copy of a map ofTMK No. 

(2) 3-2-003 :00 1 showing the location of our property, diversion location, and area of proposed 

use. 

12. Attached as "2362-ALUET A-6" are excerpts from a true and correct copy of the 

report entitled "Data Recovery Excavations at Site 50-50-04-2846, Waihe'e Ahupua'a, Wailuku 

District, Island of Maui, Hawai'i," prepared by Scientific Consultant Services (Revised May 

1998). 

13. The documents in 2362-ALUETA-l, referring to LCA No. 4405-P:3, confirm that 

'apana 3, in the 'iii of Ahuakolea, was cultivated in 8 lo'i kalo. 

14. The documents in 2362-ALUET A-2, referring to LCA No. 2412 :3, confirm that 

'apana 3, in the 'iii Ahuakolea, was cultivated in 410'i kalo. 

15. The documents in 2362-ALUETA-3, referring to LCA No. 3770-8:3, confirm 

that 'iipana 3, in the 'iii Ahuakolea, was cultivated in 6 lo'i kalo. 
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16. The historic sites found on our land further indicate that our property was 

historically cultivated in wetland kalo. As shown in 2362-ALUET A-6, the historic sites include 

ancient lo'i kalo terraces and the ancient Hawaiian 'auwai that historically fed them. 2362-

ALUET A-6-P.2 states that, "[b 1y virtue of the fact they were claimed and awarded, the LCA's in 

the present project area had been cultivated in 10 'i before the Mahele in 1848." We collaborated 

with the State Historic Preservation Division (SHPD) of the Department of Land and Natural 

Resources (DLNR) to produce a Preservation Plan for Waihe'e Irrigated Taro Complex (SIHP 

Site 50-50-04-2846). Pursuant to the plan, we have removed the java plum trees with aggressive 

roots that were undermining the ancient lo'i terraces so that we can restore the lo'i, plant them 

with kalo, and make them productive again. 

17. My land, TMK No. (2) 3-2-003:001, is 3.84 acres. As explained above, part of 

my parcel covered by LCA No. 4405-P:3 (0.24 acres) was cultivated in wetland kalo, part of my ~ 

parcel covered by LCA No. 2412:3 (0.1 acres) was cultivated in wetland kalo, and part of my 

parcel covered by LCA No. 3770-B:3 (0.06 acres) was cultivated in wetland kalo. 

18. Based on the Mahele documents in 2362-ALUETA-1, 2362-ALUETA-2, and 

2362-ALUETA-3, if appurtenant rights survive the deed's reservation of rights, the 

quantification of the appurtenant rights is the amount of water sufficient to grow kalo on 0.4 

acres using traditional methods. 

19. It is my understanding that, on average, taking into account fallow lo'i and 

uncultivated areas s~ch as banks between lo'i, healthy wetland kalo requires between 100,000 

and 300,000 gallons of water per acre per day ("gad"), and that areas with greater proportions of 

lo'i in cultivation will require an amount closer to the upper end of this range. 
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U 20. Thus, in my best estimation, the water right appurtenant to TMK No. (2) 3-2-

003:001 is 120,000 gallons per day ("gpd") (0.4 acres x 300,000 gad). 

AMOUNT REQUESTED UNDER PERMIT 

21. I plan to divert water from the Waihe'e River using a pipe, first to generate 

hydroelectricity before the water flows into our lo'i kalo. After flowing through our lo'i kalo, 

some of the water will then be piped to our other diversified agriculture crops like betelnut, ma'o 

(Hawaiian cotton), tobacco, sweet potato, fruit trees, and flowering trees, before flowing back to 

Waihe'e River. I am requesting a permit for the amount of water necessary for these uses. 

22. I estimate our proposed water use for wetland kalo of 600,000 gpd by mUltiplying 

the amount ofland on which I intend to grow wetland kalo (2 acres) by 300,000 gpd, the average 

amount of water I understand is required to grow healthy wetland kalo. 

23. Some of the water from our 10'i will be used for our diversified agriculture, and 

the rest, other than what seeps into the soil or evaporates, will be returned to Waihe'e River. 

estimate our proposed water use for diversified agriculture of 1,250 gpd by multiplying the 

amount of land on which 1 intend to maintain diversified agriculture (0.5 acres) by a water duty 

of2,500 gallons per acre (the amount of water I understand the Water Commission applied for 

diversified agriculture in the Waiiihole case). Because this amount will be used after flowing 

through the 10'i kalo, we are not requesting an additional amount for diversified agriculture. 

24. Thus, I request a permit in the amount of601,250 gpd, for the amount of water 

necessary for my hydroelectric, lo'i kalo, and diversified agriculture. 

Reasonable-Beneficial Analysis 

25. In the event of a legal determination that my appurtenant rights were 

extinguished, my existing use is still "reasonable-beneficial," detined as: "the use of water in 
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such a quantity as is necessary for economic and efficient utilization, for a purpose, and in a 

manner which is both reasonable and consistent with the state and county land use plans and 

public interest." Hawai'i Revised Statutes § 174C-3. 

26. Our use will be "economic and efficient" because we will only use the amount we 

need and we will take steps to make our water use efficient. For instance we will include the use 

of mulch and green manure to protect the soil from erosion and minimize the use of water. 

27. Our use of stream water to irrigate our wetland taro and garden is also consistent 

with the state and county land use plans and the public interest. My land is classified by the 

State as rural, and zoned by the County as RU-O.S. My water use on my land for domestic 

cultivation is in the public interest and fulfills a public trust purpose. 

Alternatives Analysis 

28. Our exercise of our traditional and customary right as a Native Hawaiian 'ohana 

to cultivate kalo on our land in the traditional manner is constitutionally protected, and therefore 

is not required to use alternative, non-traditional sources. 

29. Even ifsuch a requirement applied, there is no potentially available alternative 

source that is economically practicable. We intend to cultivate wetland kalo on our land for 

cultural and subsistence purposes. An alternative water source that would require us to pay for 

the volumes of constantly flowing water to our lo'i necessary to keep temperatures cool and 

support healthy kalo would make our practice economically impossible. We would effectively 

be denied our traditional and customary right to grow kalo on our land. 

SUMMARY 

30. In sum: (I) my domestic water use is a protected public trust purpose; (2) my 

'ohana's traditional and customary right to grow kalo is a protected public trust purpose; (3) if 
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Partial Transcription of Foreign Testimony for Land Commission Award No. 2412:3  

No 3. is 4 loi in [A]Huakolea  
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Transcription and Translation of Native Register for Land Commission Award No. 3770-B 
(Portion relevant to ‘āpana 3 is underlined) 
 
3770B Paiki                Waihee, Jan 1 1848 
 
                   Ili aina o Papaina 16 loi 
no Kawao mai ko'u, Koiahi 7 loi 
no Kanahele mai ko'u. Ahuakolea 
6 loi no Kaaiai mai ko'u. Ohia 
1 loi no Puka mai ko'u, 1 kula 
Maninole II mana kahawai no 
Kumaililani mai ko'u 
  Na Paiki 
 
 
3770B Paiki  Waihee, Jan 1 1848 
 
 In the ‘ili of Papaina 16 taro patches 
mine are from Kawao, Koiahi 7 taro patches 
from Kanahele are mine. Ahuakolea 
6 taro patches from Kaaiai are mine. Ohia 
1 taro patch from Puka are mine, 1 dryland cultivated plot 
at Maninole II by the stream  
from Kumaililani are mine. 
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2362-ALUETA-I LCA No. 4405, Foreign Testimony, Testimony of 
Foreign Testimony Transcription Joseph Alueta 

2362-ALUET A-2 LCA No. 2412, Foreign Testimony, Testimony of 
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