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TESTIMONY OF YONEKO HIGA 

I. This testimony is provided in support of Surface Water Use Permit Application 

("SWUPA") No. 2366N, filed with the Commission on Water Resource Management on April 

23, 2009, for four parcels in WaikapU, Tax Map Key ("TMK") Nos. (2) 3-6-006:003, (2) 3-6-

006:004, (2) 3-6-006:005, and 3-6-006:016. 

2. All of these parcels have appurtenant rights, with the exception of a small portion 

ofTMK No. (2) 3-6-006:003, the deed to which contains a partial reservation of water rights. 

Nevertheless, as stated in my application, I reserve the right to claim appurtenant water rights for 

this land as well, and I am providing further information regarding water use on all four parcels 

at the time of the Mlihele. 

3. My domestic water use is a protected public trust purpose. 

4. Based on the information set forth below, I request recognition of appurtenant 

rights for TMK Nos. (2) 3-6-006:003, (2) 3-6-006:004, (2) 3-6-006:005, and (2) 3-6-006:016 in 



the amount of 416,100 gallons per day. 1 request a Surface Water Use Permit for my future o 
reasonable-beneficial use for TMK Nos. (2) 3-6-006:003, (2) 3-6-006:004, (2) 3-6-006:005, and 

(2) 3-6-006:016 of 3,000 gallons per day. 

OUANTIFICATION OF APPURTENANT RIGHTS 

5. Attached as "2366-HIGA-I" is a true and correct copy ofa portion of the TMK 

map showing TMK Nos. (2) 3-6-006:003, (2) 3-6-006:004, (2) 3-6-006:005, and (2) 3-6-

006:016, and which has been marked to show the various Land Commission Awards ("LCAs) 

and government grants discussed below. 1 am also attaching various Mlihele documents that 

confirm water use on all four parcels at the time of the Miihele. 

TMK No. (2) 3-6-006:003 

6. As 2366-HIGA-1 shows, this TMK parcel is comprised primarily of the entirety 

of'iipana I and 2 ofLCA No. 3397 to Puhi, as confirmed by Royal Patent ("RP") No. 4122, and o 
at least halfof'lipana I ofLCA No. 3523 10 Kalahouka, as confirmed by RP No. 3141. TMK 

No. (2) 3-6-006:003 is also comprised ofa small portion of'iipana I ofLCA No. 236-1 to 

Charles Copp, confirmed by RP No. 498. 

7. Attached as "2366-HIGA-2" is a true and correct copy ofLCA No. to 3397 to 

Puhi, as well as the native testimony supporting the award, which describes 'iipana I as 

"Paukukalo" and 'iipana 2 as "Pahale." 1 understand that "paukukalo" means a section oflo' i 

kalo, and that "pahale" means house lot. 

8. Attached as "2366-HIGA-3" is a true and correct copy ofLCA No. 3523, as well 

as the foreign testimony supporting the award, which describes 'iipana I as "a section oflois." 

9. Attached as "2366-HIGA-4" is a true and correct copy ofLCA No. 236-1 to Copp. 

The records related to LCA No. 236-1 do not indicate the land use for the kuleana at the time it 

was awarded. Nevertheless, because this small portion is adjacent to LCA No. 3397, which was 0 
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C largely cultivated in lo'i kalo, I believe this part was also cultivated in lo'i. I also recall seeing, 

firsthand, as a child, lo'i stone walls and terracing, before they were bulldozed. 

o 

10. TMK No. (2) 3-6-006:003 is 1.093 acre. Based on 2366-HIGA-1 through 2366-

HIGA-4, and after subtracting the V. acre that I have been told was the approximate size of a 

house lot at the time ('iipana 2 ofLCA No. 3397), 0.843 acre of this TMK parcel was cultivated 

in lo'i kalo at the time offee simple conversion. 

TMK No. (2) 3-6-006:004 

II. TMK No. (2) 3-6-006:004 is comprised of about 90% of'iipana 3 ofLCA No. 

3224 to Opunui, confirmed by RP No. 4115. Attached as "2366-HIGA-5" is a true and correct 

copy ofLCA No. 3224 to Opunui, as well as the foreign testimony (original in English) 

supporting the award, which provides that 'apana 3 was "a section oflois." TMK No. (2) 3-6-

006:004 is 0.222 acre. Based on 2366-HIGA-5, this entire 'iipana was cultivated in lo'i kalo at 

the time of fee simple conversion. 

TMK No. (2) 3-6-006:005 

12. TMK No. (2) 3-6-006:005 is comprised ofa portion ofa government grant to 

John Ross, confirmed by RP No. 1713. Attached as "2366-HIGA-6" is a true and correct copy 

ofRP No. 1713 to John Ross, which does not provide the land use at the time. Because this 

TMK parcel is between the lo'i kalo lands of Kalahouka (LCA No. 3523, 2366-HIGA-3) and 

Opunui (LCA No. 3224, 2366-HIGA-5), it is likely this TMK parcel, measuring 0.16 acre, was 

also lo'i kalo land. 
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TMK No. (2) 3-6-006:016 

13. TMK No. (2) 3-6-006:016 is 0.16 acre and is comprised of three government 

grants: 'iipana 2 of a government grant to Puhi, confirmed by RP No. 1710; and two government 

grants to Keakini, confirmed by RP Nos. 1520 and 1701. Attached as "2366-HIGA-7" is a true 

and correct copy of RP No. 1710. Attached as "2366-HIGA-8" is a true and correct copy of RP 

Nos. 1520 and 170 I. These government grants do not indicate the land use at the time of award. 

This TMK parcel's adjacency to the lo'i kalo lands awarded to Puhi (LCA No. 3397, 2366-

HIGA-2) suggest it was also cultivated in lo'i kalo. 

14. Based on the analyses above, the quantification of the appurtenant rights is the 

amount of water sufficient to grow kalo on 1.385 acres using traditional methods (0.843 acre for 

parcel :003 + 0.222 acre for parcel :004 + 0.16 acre for parcel :005 + 0.16 acre for parcel :016) 

plus the amount of water sufficient for one house lot (for parcel :003). 

IS. It is my understanding that, on average, taking into account fallow lo'i and 

uncultivated areas such as banks between lo'i, healthy wetland kalo requires between 100,000 

and 300,000 gallons of water per acre per day ("gad"), and that areas with greater proportions of 

lo'i in cultivation will require an amount closer to the upper end of this range. 

16. It is my understanding that 600 gallons per household per day is the Maui County 

water standard for domestic water use. 

17. Thus, in my best estimation, in total, the water right appurtenant to TMK Nos. (2) 

3-6-006:003, (2) 3-6-006:004, (2) 3-6-006:005, and (2) 3-6-006:016 is 416,100 gallons per day 

("gpd") « 1.385 acre x 300,000 gad)) + (I house lot x 600 gpd)). 

AMOUNT REOUESTED UNDER PERMIT 

18. I am not currently diverting water from the 'auwai because our access to water in 

Waikapii Stream has been severely limited by upstream users' diversions and the alterations of 
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C the traditional 'a~wai. We are nonetheless requesting a water use permit because we wish to 

restore vegetables and other garden crops on our property for non-commercial purposes. 

o 

19. I estimate our anticipated domestic water use for non-commercial gardening to be 

3,000 gpd. I arrived at this amount by multiplying the 2002 State ofHawai'i Water System 

Standard for Maui County of 3,000 gad by 1.0 acre, which is the amount of land I expect to 

cultivate, not including the approximate square footage of our house on parcel :003: (I) 0.46 acre 

from parcel :003; (2) all 0.22 acre of parcel :004; (3) all 0.16 acre of parcel :005; and (4) all 0.16 

acre of parcel :016. 

Reasonable-Beneficial Analysis 

20. In the event of a legal determination that the water rights appurtenant to TMK No. 

(2) 3-6-006:003 were partly extinguished, my existing use is still "reasonable-beneficial," 

defined as: "the use of water in such a quantity as is necessary for economic and efficient 

utilization, for a purpose, and in a manner which is both reasonable and consistent with the state 

and county land use plans and public interest." Hawai'i Revised Statutes § 174C-3. 

21. The quantity I am requesting is necessary for the economic and efficient irrigation 

for the non-commercial garden that I hope to cultivate. My use of the stream water will be 

economic and efficient, as I will use only the amount needed to irrigate my garden and lawn, and 

I implement measures to minimize water loss, including using pipes where appropriate. 

22. My use of stream water to irrigate my garden will also be consistent with the state 

and county land use plans and the public interest. My land is classified by the State as urban, 

and zoned by the County as agricultural. My water use on my land for domestic cultivation will 

be in the public interest and will fulfill a public trust purpose. 

5 



Alternatives Analysis 

23. Because my land has appurtenant rights to stream water in the nature of an 

easement that was conveyed at the time of the Miihele, I am not required to provide an 

alternatives analysis to show that I have no practicable alternative source of water. My 

appurtenant right is for stream water, not for water from any other source, and my exercise of 

this right enjoys maximum protection and first priority under the law. Nonetheless, the 

Alternatives Analysis set forth in my SWUPA remains applicable, true, and correct. 

24. I will use a reasonable amount of 'auwai water to maintain my non-commercial 

garden, which includes vegetables to feed to my 'ohana and to share with neighbors and 

community members. Other alternatives, such as municipal water, reclaimed wastewater, water 

from other ditch systems, desalinized water, and groundwater, are not practicable alternatives to 

the 'auwai water from Waikapii Stream. For as long as I can remember, before the 'auwai 

mauka of us was destroyed, my 'ohana had always used the 'auwai water for non-commercial 

gardening, and as recently as 1989, kalo was cultivated on our land. Requiring me to pay for 

these alternatives instead of diverting the small amount of stream water would impose an unfair 

and impracticable cost on me and my family, given that I am a small, non-commercial, domestic 

water user. 

SUMMARY 

25. In sum: (1) my domestic water use is a protected public trust purpose; (2) the 

exercise of my appurtenant rights is a protected public trust purpose, and I am entitled to 416,100 

gallons per day; (3) at this time, I request a permit for my future reasonable-beneficial uses on 

the property of 3,000 gallons per day, and this modest amount will be used to irrigate my non

commercial garden and lawn, which is a reasonable-beneficial use of stream water, for which 

there is no practicable alternative. 
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I, YONEKO HIGA, do declare under penalty of law that the foregoing is true and correct. 

Y<9NEKO HIGA 0 

WATER USE PERMIT APPLICANT PRO SE 
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2366-HIGA-3-P.2



2366-HIGA-3-P.3
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