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TESTIMONY OF CYNTHIA ANN McCARTHY 

I. This testimony is provided in support of Surface Water Use Permit Application 

("SWUPA") No. 2368, filed with the Commission on Water Resource Management on April 23, 

2009, for a parcel in Waikapii, Tax Map Key ("TMK") No. (2) 3-6-007:0 I O. I have lived on this 

land all my life: my grandfather purchased a portion of it in 1919 and my father Teruo 

Kamasaki, who passed away after filing this SWUPA, purchased the remaining portion from a 

neighbor in 1951. 

2. My domestic water use is a protected public trust purpose. 

3. Based on the infonnation set forth below, I request recognition of appurtenant 

rights for TMK No. (2) 3-6-007:010 in the amount of213,000 gallons per day. I request a 

Surface Water Use Permit for my future reasonable-beneficial use for TMK No. (2) 3-6-007:0 I 0 

of2,01O gallons per day. I would use the water to irrigate the non-commercial garden offruits 



and vegetables such as togan melon, daikon, and corn that my father used to grow until July 

2004 when the pipe that used to bring the water from the 'auwai to our land was pulled out and 

destroyed. 

OUANTIFICA TION OF APPURTENANT RIGHTS 

4. TMK No. (2) 3-6-007:010 is comprised of Land Commission Award ("LCA"), 

LCA No. 432 to Sylva, confirmed by Royal Patent No. 102. 1 am attaching various Miihele 

documents that confirm water use on TMK No. (2) 3-6-007:010 at the time of the Miihele. 

5. Attached as "2368-Kamasaki-I " is a true and correct copy of LCA No. 432 to 

Sylva, as well the native register supporting the award (both the original and the English 

translation). 

6. Attached as "2368-Kamasaki- 2" is a true and correct copy of a screen shot from 

the Office of Hawaiian Affairs' Kfpuka Database, showing the location of LCA No. 432 (in 

yellow). This map has been marked to show the location ofTMK No. 3-6-007:010 (in blue) 

7. As depicted in 2368-Kamasaki-2, our entire parcel falls under LCA No. 432. 

8. The documents in 2368-Kamasaki- I, referring to LCA No. 432, confirm that the 

'iii ofLehuapueo was cultivated in wetland taro: the LCA describes the existence of 

"numerous" "Io'i" at the time Sylva submitted his claim. 

9. My land, TMK No. (2) 3-6-007:0 I 0, is 0.71 acre. As explained above, my parcel 

covered by LCA No. 432 was cultivated in wetland taro. 

10. Based on the Mfihele documents in 2368-Kamasaki-1 and 2368-Kamnsaki-2, the 

quantification of the appurtenant rights is the amount of water sufficient to grow wetland taro on 

0.71 acres using traditionalmcthods. 
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II. It is my understanding that, on average, taking into account fallow lo'i and 

uncultivated areas such as banks between lo'i, healthy wetland kalo requires between \00,000 

and 300,000 gallons of water per acre per day ("gad"), and that areas with greater proportions of 

lo'i in cultivation will require an amount closer to the upper end of this range. 

12. Thus, in my best estimation, the water right appurtenant to TMK No. (2) 3-6-

007:010 is 213,000 gallons per day ("gpd") (0.71 acre x 300,000 gad). 

AMOUNT REQUESTED UNDER PERMIT 

13. As my father explained in his testimonies in the contested case hearing regarding 

the interim instream flow standards for Na Wai 'Eha, CCH-MA06-0I, our family's access to the 

'auwai water we had used for decades was terminated when, in 2004, my father discovered the 

pipE·he installed in the culvert that fed our 'auwai to bring water to our land was pulled out and 

destroyed. Although we have been cut off from the water, I would like to see that pipe 

reinstalled so that I can use the water to irrigate a non-commercial garden, like the one my father 

uset!. to have, of tog an melon, daikon and corn, and to water my lawn. I am requesting a permit 

for the amount of water necessary for these domestic uses. 

14. I estimate my proposed domestic water use to be 2,0 I 0 gallons per day. I arrived 

at this amount by mUltiplying the 2002 State ofHawai'i Water System Standard for Maui 

County of 3,000 gallons per acre per day ("gad") by the acreage I anticipate irrigating, 0.67 acre 

(the total acreage of our land-30,922 square feet-minus the approximate square footage of our 

house-I,680 square feet). 

Reasonable-Beneficial Analysis 

IS. This new use would be "reasonable-beneficial," defined as: "the use of water in 

such a quantity as is necessary for economic and efficient utilization, for a purpose, and in a 
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manner which is both reasonable and consistent with the state and county land use plans and 

public interest." Hawai ' i Revised Statutes § I 74C-3. 

16. The quantity I am requesting is necessary for the economic and efficient irrigation 

of my home garden, which wi" include fruits and vegetablcs for consumption by myself, 'ohana, 

and neighbors. My use of the stream water wi" be economic and efficient, as I wi" use only the 

amount needed to irrigate my garden and lawn, and I wi" implcment measures to minimize water 

loss, including using pipes where appropriate, and use mulch and green manure to protect the 

soil from erosion and minimize the use of water. 

17. My use of stream water to irrigate my garden wi" also be consistent with the state 

and county land use plans and the public interest. My land is classified by the State as urban, 

and zoned by the County as agricultural. My water usc on my land for domestic cultivation is in 

the public interest and fulfi"s a public trust purpose. 

Alternatives Analysis 

18. As explained above, from 1919 up until 2004, when the pipe that brought water 

from the concrete ditch to our land was destroyed, my family had used a reasonable amount of 

' auwai water to maintain our nOli-commercial garden of fruits and flowers. Other alternatives, 

such as municipal water, reclaimed wastewater, water from other ditch systems, desalinized 

water, and groundwater, arc not practicable alternatives to the 'auwai water from Waikapu 

Stream. Requiring me to pay lor these alternatives instead of diverting the sma" amount of 

stream water via the 'auwai that my family had previously used for decades would impose an 

unfair and impracticable cost on me and my family , given that we are a sma", non-commercial. 

domestic water user who has always used the ' auwai to water our home garden. 
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o 19. Because my land has appurtenant rights to stream water in the nature of an 

easement that was conveyed at the time of the Mihele, I am not required to provide an 

alternatives analysis to show that I have no practicable alternative source of water. My 

appurtenant right is for stream water, not for water from any other source, and my exercise of 

this right enjoys maximum protection and fIrSt priority under the law. Nonetheless, the 

Alternatives Analysis set forth in my SWUP A remains applicable, true, and correct. 

SUMMARY 

20. In sum: (I) my domestic water use is a protected public trust purpose; (2) the 

exercise of my appurtenant right is a protected public trust purpose; (3) because I have 

appurtenant rights for TMK No. (2) 3-6-007:010,1 am entitled to 213,000 gaUODS per day; (4) at 

this time, 1 request a permit for my future reasonable-beneficial uses on the property of 2,0 1 0 

gallons per day, and this modest amount wiU be used to irrigate my non;:ommercial garden and 

lawn, which is a reasonable-bcneficial use of stream water, for which there is no practicable 

alternative. 

I, CYNTHIA ANN McCARTIiY, do declare under penalty oflaw that the 

foregoing is true and correct 

Dated: Waikapil, Hawai'i, ~f!' 

~ANN~~ 
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