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TESTIMONY OF RAMONA LEI WAIWAIOLE SMITH 

1. This testimony is provided in support of Surface Water Use Permit Application 

("SWUPA") No. 2369N, filed with the Commission on Water Resource Management on April 

23,2009, for a parcel in Waiehu, Tax Map Key ("TMK") No. (2) 3-2-017:033. My husband 

Jeffrey Smith and I purchased the land in 200 I and have lived there since August 2007. 

2. The deed to this land contains a reservation of appurtenant rights. I understand 

that because of this reservation, the appurtenant water rights may be extinguished. Nevertheless, 

as stated in my application, I reserve the right to claim appurtenant water rights. Therefore, in 

the event of a legal determination that these appurtenant rights were not extinguished, I am 

providing further information regarding water use at the time of the Miihele. 

3. I descend from native Hawaiians who inhabited the Hawaiian Islands prior to 

1778. Pursuant to Article XII, Section 7 ofthe Hawai'i Constitution and Hawai'i Revised 



Statutes ("HRS") section 174C-IOI, my intended uses of stream water is a traditional and 

customary Native Hawaiian practice and, thus, a protected public trust purpose. 

4. My 'ohana's domestic water use is also a protected public trust purpose. 

5. Based on the information set forth below, if appurtenant rights survived the 

deed's reservation, I request recognition of appurtenant rights for TMK No. (2) 3-2-017:033 in 

the amount of 558,000 gallons per day. I request a Surface Water Use Permit for my future 

reasonable-beneficial use for TMK No. (2) 3-2-017:033 of 153,050 gallons per day. 

OUANTIFICA TION OF APPURTENANT RIGHTS 

6. TMK No. (2) 3-2-017:033 is comprised of one Land Commission Award 

("LCA"), LCA No. 3459, specifically 'apana two, to Keawe, confirmed by Royal Patent No. 

6753. I am attaching various Mahele documents that establish water use on TMK No. (2) 3-2-

017:033 at the time that it was converted to fee simple. 

7. Attached as "2369-SMITH- l" is a true and correct copy ofLCA No. 3459 to 

Keawe along with its translation, the native testimony (both the original and the English 

translation), the foreign testimony, and the survey boundary supporting the award. 

8. LCA No. 3459 confirms that 'apana 2 located in the 'iii of Ohianui, was 

cultivated in wetland kalo: the native testimony states that "Ap2. pauku kalo rna Ohia" which 

means '''apana 2 a section of kalo at Ohia;" and the translated native testimony states "Section 2 

- Taro pauku in Ohia." The foreign testimony mislabels 'apana 2 as "No. I." Not only does the 

description of section "No. I" in the foreign testimony match the description of all the other 

supporting Mahele documents provided for LCA No. 3459, but additionally all the other 

supporting documents note "No. I" as Section 2 or 'apana 2. The survey boundary also confirms 

that my property is 'apana 2 located in the 'iii ofOhianui, not only by the boundary description, 
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but also by the drawing of 'lipana 2, which matches the drawing of 'lipana 2 in LCA No. 3459 

itself. 

9. Attached as "2369-SMITH-2" is a true and correct copy of the County plat map, 

and a close up copy which I have marked to show the location of 'lipana 2 in LCA No. 3459, 

which is the location of my land, TMK No. (2) 3-2-017:033. 

10. Attached as "2369-SMITH-3" are true and correct copies of pictures exhibiting 

historical features of the land, which establish that it was terraced for kalo cultivation. These 

recent photos show an ancient poi pounder found on my property and dryland kalo patches that 

were established on preexisting lo'i sections. 

II. My land, TMK No. (2) 3-2-017:033, is 1.86 acres. As explained above, my 

parcel, covered entirely by LCA No. 3459 'lipana two, was cultivated in kalo. 

12. Based on the Mlihele documents in 2369-SMITH-I, if appurtenant rights survive 

the deed's reservation of rights, the quantification of the appurtenant rights is the amount of 

water sufficient to grow kalo on 1.86 acres using traditional methods. 

13. It is my understanding that, on average, taking into account fallow lo'i and 

uncultivated areas such as banks between lo'i, healthy wetland kalo requires between 100,000 

and 300,000 gallons of water per acre per day ("gad"), and that areas with greater proportions of 

lo'i in cultivation will require an amount closer to the upper end of this range. Based on the 

attached Mlihele documents' frequent mention oflo'i, it is evident that this area ofWaiehu had a 

high proportion of lo'i in cultivation and would require 300,000 gad. 

14. Thus, in my best estimation, the water right appurtenant to TMK No. (2) 3-2-

017:033 is 558,000 gpd (1.86 acres x 300,000 gad). 
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AMOUNT RE UESTED UNDER PERMIT 

15. As documented in my SWUPA, I seek to use water directly from the stream for 

our domestic and other uses, but not for drinking water. Any water that is not consumed for 

domestic purposes will flow into my lo'i kalo, then into a small aquaculture pond, then will be 

returned to the stream. My water use has been limited to rain catchment for my domestic uses 

inside my home (except drinking water), my yard, and my non-commercial garden. Water levels 

fluctuate greatly in my catchment tank and are unreliable for my proposed uses. I am requesting 

a permit for the amount of water necessary for my domestic uses and wetland kalo cultivation. 

16. I would like to restore wetland kalo on my property, and am requesting enough 

water to cultivate wetland kalo on 0.5 acres, which, based on the water duty for kalo is 150,000 

gpd (0.5 acres x 300,000 gad). I also require water for my domestic uses because catchment is 

not reliable enough to support my water needs for my house, yard, and non-commercial garden. 

Based on a water duty of 2,500 gad (the amount the Water Commission allocated to diversified 

agriculture in the Wailihole decision) I require 3,050 gpd (1.22 acres x 2,500 gad) for my 

domestic uses. Together, I am requesting 153,050 gallons per day for my lo'i kalo, aquaculture, 

and domestic water use. 
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REASONABLE-BENEFICIAL ANALYSIS 

17. In the event of a legal determination that my appurtenant rights were 

extinguished, my existing use is still "reasonable-beneficial," defined as: "the use of water in 

such a quantity as is necessary for economic and efficient utilization, for a purpose, and in a 

manner which is both reasonable and consistent with the state and county land use plans and 

public interest." HRS § 174C-3. 

18. As indicated, my proposed use of stream water is consistent with the public 

interest and is also a public trust purpose. It will also be "economic and efficient" because I will 

only use the amount I need. I will take steps to make my water use efficient. For instance, I will 

use pipes where appropriate to minimize water loss, and my farming practices will include the 

use of mulch to protect the soil from erosion and minimize the use of water. Therefore, the water 

I have requested is for a "reasonable-beneficial use." 

19. Any water that is not consumed will flow into my lo'i kalo, then into a small 

aquaculture pond, and will be returned to the stream. The amount returned to the stream will 

vary, depending on a number of conditions including weather, my domestic water needs, and the 

amount of water used by my crops. 

20. My use of stream water for agricultural and domestic uses and to support my 

traditional and customary Native Hawaiian rights is also consistent with the state and county land 

use plans and the public interest. My land is classified by the State as urban, and zoned by the 

County as agricultural. The water use on my land for domestic cultivation is in the public 

interest and fulfills a public trust purpose. 
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ALTERNATIVES ANALYSIS 

21. Because my land has appurtenant rights to stream water in the nature of an 

easement that was conveyed at the time of the Mahele, I am not required to provide an analysis 

to show that I have no practicable alternative source of water. My appurtenant right is for stream 

water, not for water from any other source, and my exercise of this right enjoys maximum 

protection and first priority under the law. Nonetheless, the Alternatives Analysis set forth in my 

SWUP A remains applicable, true, and correct. 

22. Because there is no municipal water service in our area, I currently use one 

27,OOO-gallon rain catchment tank for my domestic water uses. As previously stated, the water 

level in my catchment tank fluctuates greatly and is insufficient to properly irrigate all of my 

proposed crops, and, therefore, is not a practicable alternative. Additionally, I seek to cultivate 

wetland kalo on my land for cultural, subsistence, and educational purposes. An alternative 

water source that would require me to pay for volumes of constantly flowing water in my lo'i 

necessary to keep temperatures cool and support healthy kalo and other crops, would make my 

practice economically impossible. I would effectively be denied my traditional and customary 

right to grow kalo and other crops on my land. To research all alternatives, I inquired with the 

County regarding how much it would be to establish municipal water service in my area of 

Waiehu and the County said it was so expensive that they would not even provide me with an 

estimate. Each potentially available alternative water source imposes a cost on exercising my 

protected right. There is no potentially available alternative source that is economically 

practicable. 

23. Other alternatives, such as municipal water, reclaimed wastewater, water from 

other ditch systems, desalinized water, and groundwater, are not practicable alternatives to the 
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water from Waiehu Stream. Requiring me to pay for these alternatives instead of diverting the 

small amount of stream water via the stream that runs alongside my land would impose an unfair 

and impracticable cost on my 'ohana. 

SUMMARY 

In sum: (I) my 'ohana's traditional and customary Native Hawaiian right to grow kalo is 

a protected public trust purpose; (2) my domestic water use is also a protected public trust 

purpose; (3) if appurtenant rights survived my deed's reservation for TMK No. (2) 3-2-017:033, 

I am entitled to 558,000 gallons per day; (4) at this time, I request a permit for my future 

reasonable-beneficial uses on the property of 153,050 gallons per day, and this amount will be 

used for domestic uses, to irrigate my non-commercial garden and for lo'i kalo, which are 

reasonable-beneficial uses of stream water, for which there is no practicable alternative. 

I, RAMONA LEI WAIWAIOLE SMITH, do declare under penalty of law that the 

foregoing is true and correct. 

Dated: Waiehu, Hawai'i, __ ' Q'-'I'-',;...L/:..!/..;./..:0'--___ _ 
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NATIVE TESTIMONY TRANSLATION

The Native Testimony states "Ap2. Pauku Kalo ma Ohia," which means " pana 2 a section of kalo at 
Ohia".

2369-SMITH-1-P.5





















HISTORICAL FEATURES AND KALO GROWN 

POI POUNDER FOUND ON THE PROPERTY

CULTIVATING OUR DRYLAND KALO

2369-SMITH-3-P.1
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