
o 

o 

o 

SCOTT FISHER, ON BEHALF OF HAWAIIAN ISLANDS LAND TRUST 

P.O. Box 965 

Wailuku, Hawai'i 96793 

(808) 244-5263 

WATER USE PERMIT APPLICANT PRO SE 

COMMISSION ON WATER RESOURCE MANAGEMENT 

STATE OF HAWAI'I 

) Case No. CCH-MAI5-01 
) 

r I"'r 

:'"['1"1'" - ~- ..... 

to. .. -... t 

Surface Water Use Pennit Applications, 
Integration of Appurtenant Rights and 
Amendments to the Interim Instream Flow 
Standards, N1i Wai 'Eh1i Surface Water 
Management Areas ofWaihe'e, Waiehu, 
'lao, & Waikapii Streams, Maui 

) TESTIMONY OF SCOTT FISHER, ON 
) BEHALF OF HAWAIIAN ISLANDS LAND 
) TRUST; EXHIBITS "2706-ffiL T -I" - "2706-
) HILT-21" 
) 

----------------------~) 

TESTIMONY OF SCOTT FISHER. 
ON BEHALF OF HAWAIIAN ISLANDS LAND TRUST 

I. This testimony is provided in support of Surface Water Use Pennit Application 

("SWUPA") No. 2706N, filed with the Commission on Water Resource Management 

("CWRM") on August 03, 2010, for the Hawaiian Islands Land Trust's ("HILT's"), fonnerly 

Maui Coastal Land Trust's ("MCLT's"), Waihe'e Coastal Dunes and Wetlands Refuge 

("Waihe'e Refuge," or "Refuge"), at Tax Map Key ("TMK") Nos. (2) 3-2-010:001 and (2) 3-2-

010:002. 

2. The Waihe'e Refuge expands over 7,000 feet of marine shoreline, 103 acres of 

dune ecosystem, 27 acres of marsh wetlands, and more than 10 acres of riparian wetlands in and 

along Waihe'e River and Kalepa Gulch between Waiehu and Waihe'e. Important cultural 

resources are located throughout the Refuge, including the ancient sites of a village complex and 



several heiau. The Waihe'e Refuge features a seven-acre loko kalo i'a (Hawaiian pond-fields for 

dual fishpond and taro field use), and an ancient 'auwai connecting the loko kalo i'a to Waihe' e 

River. 

3. As a priority in our restoration work at the Refuge, HILT is engaged in restoring 

the loko kalo i'a to reestablish the ancient Native Hawaiian use of the land as a fishery and lo'i 

kalo in the traditional manner, and thereby bringing back traditional agricultural and cultural 

practices on the land. Restoring water to the ancient 'auwai and loko kalo i' a will also help 

sustain wetland habitat for indigenous and endemic plants and animals in the region, many of 

which are endangered or threatened. 

4. HILT's predecessor MCLT recognized early on the importance of restoring 

flowing stream water to these areas for the wetland restoration efforts and the maintenance of 

traditional and customary practices in the Waihe'e region. Therefore, I provided testimony on 

behalf ofMCL T to apprise CWRM of our need for water from Waihe'e River during the interim 

instream flow standards amendment portion of this contested case. 

5. I am currently the Interim Executive Director of HILT. From January 2011 to 

December 20\3, I served as Director of Conservation for HILT. In this capacity, I led all aspects 

of ecological restoration work conducted by the land trust. From 2003 to 20 II, I worked for 

MeLT as a project manager for the land trust's Waihe'e Refuge, and was directly responsible for 

overseeing the restoration of the Waihe'e Refuge. I have spent countless hours on this land. I 

am also Native Hawaiian, and I grew up in Kula. I have an M.A. Degree in Peace Studies with a 

concentration in Hawaiian strategies of peacemaking and reconciliation. My Ph.D. explored the 

dynamics of post-conflict recovery with a particular emphasis on how indigenous communities 

can make wise decisions about conflicts over natural resources. 
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6. HILT was established in January 2011, when four existing organizations merged, 

including: Kaua'i Public Land Trust, O'ahu Land Trust, Maui Coastal Land Trust, and Hawai'i 

Island Land Trust. Each county in the State is currently represented together by the statewide 

land conservancy HILT. 

QUANTIFICATION QF APPURTENANT RIGHTS 

7. The deed to much of the Waihe'e Refuge contains a reservation of water rights. I 

understand that because of this reservation, the appurtenant water rights may be extinguished. 

Nevertheless, we reserve the right to claim appurtenant water rights for this land; therefore, in 

the event of a legal determination that these appurtenant rights were not extinguished, I am 

providing further information regarding water use at the time of the Mahele. 

8. Some of the Waihe'e Refuge was not included in the reservation of water rights, 

including six kuleana within TMK No. (2) 3-2-010:001: Land Commission Award ("LCA") No. 

42968:2 to Mahoe III; LCA No. 4389D:2.1 and :2.2 to Palea; LCA No. 38868:2 and :3 to 

Napela; LCA No. 44058:2 to Keahi; LCA No. 4405C:2 to Kaaipuni; and LCA No. 4405N:2 to 

Kaaukelehonua. 

9. A large portion ofTMK No. (2) 3-2-010:001 is covered by LCA No. 7713:24 to 

Victoria Kamamalu, confirmed by Royal Patent ("RP") No. 4475. Within LCA No. 7713:24, 

several kuleana were awarded to maka'ainana, including all ofLCA No. 38868:2 and 3 to 

Napela, confirmed by RP No. 5991; all of LCA No. 4405C:2 to Kaaipuni, confirmed by RP No. 

6145; all ofLCA No. 4432:3 to Kahikiula, confirmed by RP No. 5361; all ofLCA No. 4296:2 to 

Kawainui, confirmed by RP No. 6195; all ofLCA No. 5333 to Pea Anakalea, confirmed by RP 

No. 7718; all ofLCA No. 83658:3 to Kalua; all ofLCA No. 44388:2 to Kekaula; all ofLCA 

No. 44058:2 to Keahi, confirmed by RP No. 2163; all ofLCA No. 4284:4 to Kekumoku, 
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confinned by RP No. 3657; all ofLCA No. 4296:2 to Mahoe III, confinned by RP No. 5357; all 0 
ofLCA No. 4389:2 to Kahokola, confinned by RP No. 6406; all ofLCA No. 43890:2 M: 1 and 2 

to Palea, confinned by RP No. 6752; a portion ofLCA No. 3962:2 to Napukeha, confinned by 

RPNo. 6168; all ofLCA No. 5626:2 and a portion ofLCA No. 5626:1 to Kaehukalamea, 

confinned by RP No. 4103; a portion of LCA No. 4274:2.2 to Kuanea, con finned by RP Nos. 

5149 and 6196; a portion ofLCA No. 4284E:I, 2, and 3 to Kapuipui, confinned by RP No. 

6378; a portion of LCA No. 8366: 1 & 2 to Kapua, confinned by RP No. 5327; a portion of LCA 

No. 4284F: 1 & 2 to Waiolama confinned by RP No. 5260 (the remaining portion is within 

HILT's land at TMK No. (2) 3-2-013:010); all of LCA No. 4405 N:2 to Kaaukelehonua, 

confinned by RP No. 5260; and a portion of LCA No. 3962:2 to Napukeha, con finned by RP 

No. 6168. 1 am attaching various Mahele documents that confinn water use on TMK No. (2) 3-

2-010:001 at the time of the Mahele. 

10. Attached as Exhibit "2706-HILT-I" is a true and correct copy of the TMK Map 

forTMK Nos. (2) 3-2-010:001 and :002. 

II. Attached as Exhibit "2706-HILT-2" are true and correct copies ofLCA No. 

38868 to Napela and the foreign testimony in support ofLCA No. 38868 (both the original and 

a transcription of the relevant portions). 

12. The foreign testimony in support ofLCA No. 38868 in 2706-HILT-2 states LCA 

No. 38868 'apana 2 was "a House Lot in Kapokea" and indicates LCA No. 38868 'apana 3 was 

"a House lot in Kapoho, Wailuku Maui" at the time of the Mahele. LCA No. 38868 'apana 2 is 

0.34 acres and LCA No. 38868 'apana 3 is 0.55 acres. 

13. Attached as Exhibit "2706-HILT-3" are true and correct copies ofLCA No. 

4405C to Kaaipuni and the foreign testimony in support of LCA No. 4405C. 
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14. The foreign testimony in support ofLCA No. 4405C in 2706-HILT-3 states 

'apana 2 was "5 lois in Kapoho" at the time of the Mahele. LCA No. 4405C 'apana 2 is 0.2 

acres. 

15. Attached as Exhibit "2706-HILT-4" are true and correct copies ofLCA No. 4432 

to Kahikiula and the foreign testimony supporting LCA No. 4432. 

16. The foreign testimony in support ofLCA No. 4432 in 2706-HILT-4 states 'apana 

3 was a "House lot" at the time of the Mahele. LCA No. 4432 'apana 3 is 0.38 acres. 

17. Attached as Exhibit "2706-HILT-5" are true and correct copies ofLCA No. 4296 

to Kawainui and the foreign testimony in support of LCA No. 4296 to Kawainui. 

18. The foreign testimony in support ofLCA No. 4296 to Kawainui in "2706-HILT-

5" indicates LCA No. 4296 'apana 2 was one "Fish Pond and House lot in the iii of Kapoho, 

Waihe'e, Maui" at the time of the Mahele. LCA No. 4296 to Kawainui 'apana 2 is 0.88 acres. 

8ased on the common house lot size at the time of the Mahele (0.25 acres), I estimate the size of 

the fishpond was 0.63 acres (0.88 total acres - 0.25 acres for house lot). 

19. Attached as Exhibit "2706-HILT-6" are true and correct copies ofLCA No. 5333 

to Pea Anakalea and the native testimony in support of LCA No. 5333 (both the original and a 

transcription and translation of the relevant portions). 

20. The native testimony in support ofLCA No. 5333 in "Exhibit 2706-HILT-6" 

states this land was "2 Fish ponds at Kapoho" at the time of the Mahele. LCA No. 5333 is 0.46 

acres. 

21. Attached as "Exhibit 2706-HILT-7" are true and correct copies ofLCA No. 

83658 to Kalua and the survey notes for LCA No. 83658 downloaded from the Kipuka 

database. 
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22. The survey notes for LCA No. 83658 in "Exhibit 2706-HILT-7" states the land 

was" I fishpond in the iIi of Kapoho" at the time of the Mahele. Although the TMK map 

indicates this parcel is 'apana 2, the survey description for the parcel in the 'iii of Kapoho labels 

this land as "Apana III" and the shape of the LCA map in LCA No. 83658 marked with a "3" 

matches the shape of the parcel labeled LCA No. 83658:3 in the TMK map. LCA No. 83658 

'apana 3 is 1.05 acres. 

23. Attached as Exhibit "2706-H1LT-8" are true and correct copies ofLCA No. 

44388 to Kekaula and the foreign testimony in support of LCA No. 44388 (both the original and 

a transcription of the relevant portions). 

24. The foreign testimony in support of LCA No. 44388 in Exhibit "2706-HIL T -8" 

states 'apana 2 was "a Fish Pond in Kapoho" at the time of the Mahele. LCA No. 44388 'spana 

2 is 0.16 acres. 

25. Attached as Exhibit "2706-HILT-9" are true and correct copies ofLCA No. 

44058 to Keahi and the native testimony in support of LCA No. 44058 (both the original and a 

transcription and translation of the relevant portions). 

26. The native testimony in support ofLCA No. 44058 in Exhibit "2706-HILT-9" 

states 'apana 2 was a "House lot in Kapoho" at the time of the Mahele. LCA No. 44058 'apana 

2 is 0.28 acres. Although the native testimony appears to refer to LCA No. 4405H, I believe this 

is the native testimony for LCA No. 44058, because the name of the claimant, Keahi, matches 

the LCA, and the parcel is within the 'iii of Kapoho. Additionally, the neighboring LCAs are 

primarily pahale, making it likely that this native testimony identifies LCA No. 44058, not LCA 

No. 4405H. 
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27. Attached as Exhibit "2706-HILT-JO" are true and correct copies ofLCA No. 

4284:4 to Kekumoku and the native testimony in support ofLCA No. 4284:4 (both the original 

and a transcription and English translation of the relevant portions). 

28. The native testimony in support ofLCA No. 4284 in Exhibit "2706-HILT-JO" 

states 'lipana 4 was "4 fishponds in the iii of Kapoho" at the time of the Miihele. LCA No. 4284 

'iipana 4 is 1.71 acres. 

29. Attached as Exhibit "2706-HILT-II" are true and correct copies ofLCA No. 

4296 to Mahoe III and the foreign testimony in support of LCA No. 4296 

30. The foreign testimony in support ofLCA No. 4296 to Mahoe III in Exhibit 

"2706-HILT-II" states 'iipana 2 was a "Fish Pond at Kapoho" at the time of the Miihele. LCA 

No. 4296 'iipana 2 is 0.95 acres. 

31. Attached as Exhibit "2706-HILT-12" are true and correct copies ofLCA No. 

4389 to Kahokola and the foreign testimony in support of LCA No. 4389 (both the original and a 

transcription). 

32. The foreign testimony in support ofLCA No. 4389 in Exhibit "2706-HILT-12" 

states 'apana 2 was "one lo'i in the iii of Kapoho" at the time of the Miihele. LCA No. 4389 

'iipana 2 is 0.5 acres. 

33. Attached as Exhibit "2706-HILT-\3" are true and correct copies ofLCA No. 

4389 D to Palea, native testimony and a transcription and English translation of relevant portions 

of the LCA. 

34. LCA No. 4389 D in Exhibit "2706-HILT - \3" states 'iipana 2, mahele I was a 

"House lot in the iii of Kapoho" and 'apana 2, mahele 2 was a "[Fish] Pond in the iii of Kapoho" 
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at the time of the Mahele. LCA No. 4389 D 'apana 2, mahele I is 0.52 acres and 'apana 2, o 
mahele I is 0.15 acres. 

35. Attached as Exhibit "2706-HIL T-14" are true and correct copies of LCA No. 

3962 to Napukeha and the native testimony in support ofLCA No. 3962:2 (both the original and 

a transcription and translation of the relevant portions). 

36. The native testimony for LCA No. 3962 in "2706-HILT-14" states 'apana 2 was a 

"section ofkalo" at the time ofthe Mahele. LCA No. 3962 'apana 2 is 2.66 acres. About one-

quarter of LCA No. 3962 'apana 2 is on the Waihe'e Refuge, or about 0.665 acres. 

37. Attached as Exhibit "2706-HILT-15" are true and correct copies ofLCA No. 

5626 to Kaehukalamea and the native testimony in support ofLCA No. 5626 (both the original 

and a transcription and English translation of the relevant portions). 

38. The native testimony in support ofLCA No. 5626 in Exhibit "2706-HILT-15" 

states, 'apana I was "Kalo land in Malaukanaloa" and 'apana 2 was a "House lot in Kapoho" at 
o 

the time of the Mahele. LCA No. 5626 'apana I is 1.16 acres and 'apana 2 is 0.78 acres. About 

half of 'apana 1 is within the Waihe'e Refuge, or 0.58 acres, and all of ' apana 2 is within the 

Waihe'e Refuge. 

39. Attached as Exhibit "2706-ffiLT- 16" are true and correct copies of LCA No. 

4274 to Kuanea and the foreign testimony in support of LCA No. 4274. 

40. The foreign testimony in support ofLCA No. 4274 in Exhibit "2706-HILT-16" 

states 'apana 2, mahele 2 was a "section oflois and house lot in Pulolo and Kapoho" at the time 

ofthe Mahele. LCA No. 4274 'apana 2, mahele 2 is 1.14 acres. Based on the common house lot 

size at the time of the Miihele (0.25 acres), I estimate the amount ofland cultivated in wetland 

kalo was 0.89 acres (1.14 total acres - 0.25 acres for house lot). About one-quarter of LCA No. 

C) 
.~ .. 
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C 4274 'apana 2, mahele 2 is on the Waihe'e Refuge, therefore, I estimate about 0.22 acres of this 

LCA on the Waihe'e Refuge was in kalo cultivation at the time of the Mahele. 

o 

o 

41. Attached as Exhibit "2706-HILT -17" are true and correct copies of LCA No. 

4284E to Kapuipui and the native testimony in support of LCA No. 4284E (both the original and 

a transcription and English translation of the relevant portions). 

42. The native testimony in support ofLCA No. 4284E in Exhibit "2706-HILT-17" 

states 'iipana I was a "Moo kalo in Kuapoko," 'apana 2 was "8 loi kalo in Malaukanaloa," and 

'apana 3 was "610i kalo in Malaukanaloa" at the time of the Mahele. LCA No. 4284E 'iipana I 

is 1.34 acres, and 'iipana 2 and 'iipana 3 are 0.65 acres combined. At least 90% ofLCA No. 

4284E 'iipana I, or 1.2 acres, is within the Waihe'e Refuge, and about 10% of 'iipana 2 and 

'apana 3, or 0.065 acres, are within the Waihe'e Refuge. 

43. Attached as Exhibit "2706-HILT-18" are true and correct copies ofLCA No. 

4284F to Waiolama and the foreign testimony in support of LCA No. 4284F. 

44. The foreign testimony in support ofLCA No. 4284F in Exhibit "2706-HILT-18" 

states 'apana I was "8 loi kalo" and 'iipana 2 was "moo kalo" at the time of the Mahele. 4284 F 

'apana I and 'apana 2 are 2.23 acres. 

45. Attached as Exhibit "2706-HIL T-19" are true and correct copies ofLCA No. 

4405 N to Kaaukelehonua and the foreign testimony in support ofLCA No. 4405 N. 

46. The foreign testimony in support ofLCA No. 4405N in Exhibit "2706-HILT-19" 

states 'apana 2 was a "Fish Pond in Makaaka" at the time of the Mahele. LCA No. 4405N 

'apana 2 is 0.17 acres. 
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47. Attached as Exhibit "2706-HILT-20" are true and correct copies of LeA No. 

8366 to Kapua and the foreign testimony in support of LeA No. 8366 (the original and 

transcription of the relevant portions). 

48. The foreign testimony in support of LeA No. 8366 in Exhibit "2706-HILT-20" 

states 'lipana I and 'lipana 2 was a "section ofkalo and kula land" at the time of the Mlihele. 

LeA No. 8366 'lipana I and 2 is 1.64 acres. About one-quarter of LeA No. 8366 'lipana I and 

2 is on the Waihe'e Refuge, and of this. I estimate half was kalo (0.2 acres) and half was kula 

(0.2 acres). 

Parcel 2 

49. HILT's deed for TMK No. (2) 3-2-0 I 0:002 is not subject to a reservation of water 

rights. TMK No. (2) 3-2-010:002 is all of LeA No. 3775:1 to Anakalea, confirmed by RP No. 

5360. I am attaching various Mlihele documents that confirm water use on TMK No. (2) 3-2-

010:002 at the time of the Mlihele. 

50. Attached as Exhibit "2706-HILT·21" is a true and correct copy of LeA No. 

3775: I to Anakalea. 

51. LeA No. 3775:1 in "2706-HILT-21" states 'iipana I was "Ioi & lauhala" at the 

time of the Mlihele. LeA No. 3775 'lipana I is 3.47 acres. Based on the existence of ancient lo'i 

kalo walls on this parcel, I believe about 3 acres was in wetland kalo cultivation and about 0.47 

acres were used for lauhala. 

TOTAL OUANTIFICATION 

52. It is my understanding that, on average, taking into account fallow lo'i and 

uncultivated areas such as the banks between lo'i, healthy wetland kalo requires between 
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100,000 and 300,000 gallons of water per acre per day ("gad"), and that areas with greater 

proportions oflo'i cultivation will require an amount closer to the upper end of this range. 

53. It is my understanding that 600 gallons per day ("gpd") per household is the Maui 

County water standard for domestic water use. 

54. It is my understanding that the Water Commission allocated 2,500 gad for 

diversified agriculture in the Waiiihole decision. I believe that this is an appropriate 

approximation of water use for kula, or dry land, crops. 

55. It is my understanding that the water duty for aquaculture used in the Water 

Commission's 1992 Oahu Water Management Plan is 36,000 gad. I believe that this is an 

appropriate approximation of water use for loko i'a, or fish ponds. 

56. Based on the above calculations, the quantification of the appurtenant rights for 

TMK No. (2) 3-2-010:001 is the amount of water sufficient to grow wetland kalo on 5.86 acres 

or 1,758,000 gpd (5.86 acres x 300,000 gad), the amount of water sufficient for 6.28 acres of 

fishponds, or 226,080 gpd (6.28 acres x 36,000 gad), the amount of water sufficient for dry land 

crops on 0.2 acres, or 500 gpd (0.2 acres x 2,500 gad), and the amount of water for eight house 

lots, or 4,800 gpd (8 house lots x 600 gpd), for a total of 1,989,380 gpd. 

57. Of the total quantification of appurtenant rights for TMK No. (2) 3-2-010:001 of 

1,989,380 gpd, 108,120 gpd (4 house lots, 1.27 acres of fishpond, and 0.2 acres of wetland kalo), 

is attributed to LCA No. 4296B:2 to Mahoe III; LCA No. 43890:2.1 and :2.2 to Palea; LCA No. 

3886B:2 and :3 to Napela; LCA No. 4405B:2 to Keahi; LCA No. 4405C:2 to Kaaipuni; and LCA 

No. 4405N:2 to Kaaukelehonua. 

58. Based on the above calculations, the quantification of the appurtenant rights for 

TMK No. (2) 3-2-010:002 is the amount of water sufficient to grow wetland kalo on 3 acres, or 
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900,000 gpd (3 acres x 300,000 gad) and the amount of water sufficient for dry land crops on 

0.47 acres, or 1,175 gpd (0.47 acres x 2,500), for a total of 901, I 75 gpd. 

59. Thus, in my best estimation, the water rights appurtenant to TMK No. (2) 3-2-

010:001 is 1,989,380 gpd and the water rights appurtenant to TMK No. (2) 3-2-010:002 is 

901,175 gpd. 

AMQUNT REQUESTED UNDER PERMIT 

60. The kuleana 'auwai on the south side of Waihe'e River receives water from a pipe 

in the Spreckels Ditch, then flows in open ditches and pipes down Waihe'e Valley Road and 

along Kahekili Highway. Near Waihe' e School, the 'auwai crosses under Kahekili Highway, 

then flows in open ditches through some residential properties. The water then empties into the 

Waihe'e Refuge, where it flows to the ocean. We seek a water use permit application for some 

of this water for the restoration of two acres oflo'i kalo on the Waihe'e Refuge. 

6 I. Although we did not have this information when we filed our Water Use Permit 

Application in 20 I 0, we now understand that the water duty for kalo is 300,000 gad, and we 

believe this amount is necessary for the cultivation of healthy wetland kalo in the traditional 

manner. Thus, we estimate we need 600,000 gpd from the South Waihe'e kuleana 'auwai to 

restore 2 acres of wetland kalo on the Waihe'e Refuge (2 acres x 300,000 gad). 

62. The Waihe'e Refuge borders on Waihe'e River, and HILT also seeks to restore 

water from Waihe' e River to the Waihe'e Refuge to revive an ancient ' auwai and seven-acre 

loko kalo i'a. Restoring these unique ancient features wiII help reinvigorate Native Hawaiian 

practices on the land and revive an important food source for the local community, in addition to 

creating a more consistent wetland habitat for native plants and animals, including endangered 

bird species. 
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63. Many reports have been produced about this area, documenting the historical 

importance of the Waihe'e Refuge. Ancient Hawaiians founded Kapoho Village no later than 

1464 C.E., and around this time, Native Hawaiians built an extensive loko kalo i'a system in and 

around the wetlands with an 'auwai to supply this area with freshwater from Waihe'e River. A 

loko kalo i'a is a system that utilizes water flowing throughout taro patches in order to raise fish. 

Both the loko kalo i'a system and 'auwai are registered as historic sites (State Inventory Site 

Nos. 2405 and 2464 respectively), highlighting their importance for native culture and practices. 

64. The makah1i (fishpond outlet and sluice gate) of this system returned the 

freshwater flow to the ocean. Use of this loko kalo i'a continued for hundreds of years and 

included fish and wetland taro production in traditional times and also rice cultivation in the 

historic period to the early 20th century. The 'auwai continued to run until the 1920s. 

65. HILT seeks to reestablish the flow of water from Waihe'e River to the loko kalo 

i'a through the ancient 'auwai that historically connected the loko kalo i'a with Waihe'e River, to 

grow wetland kalo and raise fish on the full seven acres. 

66. We believe that the water duty for kalo of 300,000 gad will be sufficient for both 

the cultivation of wetland kalo and raising fish in the traditional manner within the seven-acre 

loko kalo i'a. Accordingly, we request 2,100,000 gpd directly from the Waihe'e River to restore 

7 acres of wetland kalo and fish production in the loko kalo i'a. 

67. In sum, HILT requests a total of2,700,000 gpd for TMK Nos. (2) 3-2-010:001 

and (2) 3-2-010:002 (600,000 gpd from the South Waihe'e kuleana 'auwai and 2,100,000 gpd 

directly from Waihe'e River). 
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REASONABLE-BENEFICIAL ANALYSIS 

68. HILT's future water use is "reasonable-beneficial," defined as: "the use of water 

in such a quantity as is necessary for economic and efficient utilization, for a purpose, and in a 

manner in which is both reasonable and consistent with the state and county land use plans and 

public interest." Hawai'i Revised Statutes § 174C-3. 

69. The quantity of stream water we request is necessary to restore the traditional uses 

to the land and to revive the ancient loko kalo i'a within the Waihe'e Refuge for the cultivation 

oflo'i kalo and fish in the traditional manner. It is also economic and efficient, as we will use 

only the amount we need to cultivate kalo and fish within the loko kalo i'a, and whatever water 

does not seep into the soil will flow into the nearshore area, providing important marine habitat. 

70. The use of stream water to cultivate lo'i kalo and fish in the traditional manner is 

also consistent with the state and county land use plans and the public interest. The Waihe'e 

Refuge is classified by the State as agricultural and zoned by the County as agricultural, and our 

water use will allow us to work with the community to restore important agricultural uses to the 

land. Generally, "water use for diversified agriculture on land zoned for agriculture is consistent 

with the public interest." III re Waiiihole Ditch Combilled Contested Case, 94 Haw. 97, 162,9 

P.3d 409, 474 (2000). Moreover, the water used to revive this cultural, agriculture, and 

ecological landmark for the Waihe'e community and larger public will help to maintain Native 

Hawaiian culture and Iifeways, traditional agricultural practices, ecological balance, and scenic 

beauty. Our use of stream water is therefore consistent with the public interest. 

AL TERNA TlVE ANALYSIS 

71 . The ancient 'auwai and loko kalo i'a that HILT seeks to restore - along with all 

the associated benefits like a working wetland habitat and thriving Native Hawaiian culture - can 
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C only come to life again with water from Waihe'e River. Municipal sources are too expensive for 

a non-profit and could be harmful to wetland kalo, fish, and Native Hawaiian tradition. 

Wastewater reuse and desalinization is similarly impractical. We are north of all other ditch 

systems, making the use of water from a different stream impractical. Even if we were able to 

secure the permits necessary to pump ground water, installing and operating a well for our uses 

would be extremely burdensome and expensive. More importantly, any alternative to water from 

the Waihe'e River would diminish the cultural integrity of the loko kalo i'a, including its ability 

to function in a traditional manner, which requires water from Waihe'e River. Water from 

Waihe'e River flowed throughout this property since time immemorial, and there are no 

alternative sources that could satisfY the needs of the Waihe'e Refuge other than water from 

Waihe'e River. 

o 

SUMMARY 

72. In sum: (I) the requested water use for this land to restore traditional and 

customary Native Hawaiian practices to the Waihe'e Refuge is a protected public trust purpose; 

(2) the exercise of appurtenant rights is a protected public trust purpose; (3) because HILT has 

appurtenant rights for six kuleana parcels within TMK No. (2) 3-2-010:001, we are entitled to at 

least \08,120 gpd; (4) because HILT has appurtenant rights for TMK No. (2) 3-2-010:002, we 

are entitled to at least 901,175 gpd; (5) if appurtenant rights survived the deed's reservation for 

the remaining kuleana parcels on TMK No. (2) 3-2-0 I 0:00 I, we are entitled to an additional 

\,881,260 gpd; (6) at this time, we request a permit for 300,000 gpd from the South Waihe'e 

kuleana 'auwai for 2 acres oflo'i kalo and 1,200,000 gpd directly from Waihe'e River for 7 

acres ofloko kalo i'a, which are reasonable-beneficial uses of stream water for which there is no 

practicable alternative. 
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correct. 

I, Scott Fisher, do declare under penalty of law that the foregoing is true and 

Dated: Waihe'e, Hawai'i, 5.1,,''''''7 3d ,2016. 

SCOTT FISHER, ON BEHALF OF HILT 
WATER USE PERMIT APPLICANT PRO SE 
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 Pu Hoohikiia 
 Ua ike au i 2 apana ma ka ili o Kalopue ma Waihee. 
 Apana 1. Moo kalo ma kula 
 Apana 2. Moo kalo ma kula 
  
 
 Pu sworn in. 
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 Ua ike au i 2 apana ma keia mau ili ma Waihee  
 Apana 1.  Aina kalo i Malaukanaloa 
 Apana 2.  Pa hale i Kapoho 
 
Pohinamakua sworn in 
 I have witnessed 2 parcels on this ili at Waihee 
 Parcel 1. Kalo land in Malaukanaloa 
 Parcel 2. House lot in Kapoho 
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Sw. Kaawa Hoohikiia 
Ua ike au o 3 apana ma keia mau ili ma Waihee 
Apana 1. Moo kalo i Kuapoko 
Apana 2. 8 loi kalo i Malaukanaloa 
Apana 3. 6 loi kalo i Malaukanaloa 
 
 
Sworn in, Kaawa 
I have witness 3 pieces on this ili in Waihee 
Parcel 1.  Section of taro in Kuapoko 
Parcel 2.  8 taro patches in Malaukanaloa 
Parcel 3.  6 taro patches in Malaukanaloa 
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Transcription of Foreign Testimony for Land Commission Award No. 8366 

Cl. 8366 Kapua. 

Keahi Sw. The Clt’s land consists of two pieces in the ili of Makaaka, Waihee, 
Maui. 
No. 1 is a section of kalo and kula land 
“     2 is “      “       “    “      “    “       “ 

The claimant received these lands from Kawahinelua, 
in the days of Kamehameha II. His title has never been disputed. There 
are 2 poalima loi in No 1 and 5 in No 2. 

No 1. is bounded mauka by the government lot and creek 
Kahakuloa by Kamakaku’s land. Makai by the Puu[?] or sand Hills. 
Wailuku by Palea’s land. 

No 2. is bounded mauka by Palea’s land, Kahakuloa and Ma- 
kai sides, by the same. Wailuku by Kalua’s land. 
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