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A. APPROVAL OF MINUTES 

 

July 21, 2020 

 

PUBLIC TESTIMONY – None  

 

MOTION:  (KATAYAMA/MEYER) 

To approve the minutes as submitted 

UNANIMOUSLY APPROVED 
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081820 00:15:30 
B. PRESENTATION 

 

1. O‘ahu Deep Monitoring Well Briefing 

 

PRESENTATION GIVEN BY:  Mr. Patrick Casey, CWRM Ground Water Division 

 

Mr. Casey gave a PowerPoint presentation.  Deep monitor wells (DMV) penetrate the 

freshwater basal aquifer into the underlying brackish and salt water.  DMWs are used to 

measure the thickness of the freshwater part of the aquifer (freshwater lens) and the 

freshwater-saltwater transition zone.  CWRM currently monitors six (6) DMWs on 

O‘ahu, all located in the Pearl Harbor aquifer.  The Waipahu DMW was the earliest of 

the six originally installed as a municipal supply well in 1926.  This DMW is owned by 

the Honolulu Board of Water Supply (BWS). 

 

Electronic data recorders (or pressure transducers) have been installed in all six DMWs to 

measure pressure (i.e., water level), and temperature on an hourly schedule.  During each 

quarterly visit, the data recorder is retrieved from the well and downloaded to a field 

laptop for processing.  Then an electronic logger is used that measures conductivity, 

temperature, and depth (CTD) to record water quality data throughout the water column.  

Once all data is received, it is uploaded to the CWRM website upon the ground water 

monitoring data under the deep monitoring well data section.  Each DMW is listed and 

linked with the specific well data information. 
 

In summary, the data collected to date in the six DMWs have measured rising water levels in 

all six wells, indicating a general thickening of the fresh water aquifer, likely due to reduced 

pumpage from O‘ahu Sugar closing operations in 1995. 

 

In addition, given the generally remote locations of the DMWs, away from pumping wells, 

the water level data collected to date in the six DMWs has been evaluated for statistical 

criteria, to be used as aquifer condition indicators for the proposed Pearl Harbor Water 

Shortage Plan (PHWSP). 

 
QUESTIONS 

 

Commissioner Beamer – asked about up-welling in regards to spacing, sucking up the fresh 

and pulling up brackish…have we seen that brackish layer in terms of thickness and elevation 

change over time – are we worried about up-welling in this area? 

 

Mr. Casey – I don’t think so as there are pumping wells below this, closer to Pearl Harbor.  

This well is, with the exception of a few monitoring wells for the Red Hill, very close to Red 

Hill and furthest up the valley so there are no production wells up above that’s impacted.  

There may be wells closer to Pearl Harbor that may be impacted; that would be a BWS 

question.  This is a unique well.  That’s why these wells are spaced the way they are, they’re 

quite away from pumping centers and pumping wells and give a better picture of what the 

aquifer is like in that particular area. 
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Commissioner Meyer – Kamana bought up the question of perhaps the pumping of fresh 

drawing up brackish, are there any geological reasons you can think of for the brackish layer 

to be this thick as it’s certainly different than the other monitoring wells? 

 

Mr. Casey – yes this is unusual, and I know USGS has spent some time looking into this and 

it’s one of those “mysteries” that hasn’t been unraveled.  We’re aware of this condition and 

in our studies at Red Hill, we’re finding it’s a very complex geologic/hydrologic setting and 

condition in the area around Red Hill.  We’ve tried to measure the up-flow, did a velocity of 

water coming up, which was not successful with mechanical issues of the flow meter. 

 

Chair Case – when I see you in the morning headed out from Kalanimoku with your team 

and equipment, are you going out to monitor your deep monitor wells? 

 

Mr. Casey – yes, that is usually the case, but besides the DMWs we have a number of wells 

that we measure the water levels.  From Dillingham Airfield, to the Windward side, to 

Kaimukī.  Fortunately, we can get out into the field here and keep on schedule.  

Unfortunately with the COVID, we’ve only gone back to Maui once and not to the Big 

Island. 

 

Chair Case – how much of this is automated versus going out to read/take data? 

 

Mr. Casey – very little is automated; the data collection of the pressure transducer is on an 

hourly basis and downloaded; all the data manipulation is done by hand (and explained the 

process). 

 

Commissioner Katayama – thank you Patrick, that was very helpful for me.  For your data 

collection, in terms of being aware of trigger points, how sensitive is the pumping relative to 

effectively crossing a trigger point?  Is there an opportunity to automate the data collection? 

 

Mr. Casey – it’s a good question and should be answered during the water shortage program 

(next agenda item); that’s part of what you’ll hear about the frequency of data collection.  

The pressure transducers collect water level data and are away from pumping centers.  There 

not going to give an instantaneous response to pumpage rather a long-term trend how the 

aquifer is responding.   

 

Commissioner Kawaoka – thank you Patrick for your support on the Red Hill project through 

the years.  I have a question on the two water shortage periods, is there anything attributed to 

that water shortage or is it part of a typical pattern? 

 

Mr. Casey – are you referring to the BWS water shortages?  That I don’t know; Lenore and 

her team might be addressing it during the water shortage plan presentation. 

 

Commissioner Beamer – referring to the Halawa Deep Monitor Well  

 

Mr. Casey – we have thirteen in the State of Hawai‘i; three in the Big Island, four on Maui 

and six in the Pearl Harbor aquifer; there are a lot more deep monitoring wells but those are 

Bureau of Water Supply wells. 

 

Commissioner Beamer – do we have data prior to August 2000 on this particular well? 
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Mr. Casey – no, that’s when this well was installed, this is from day one. 

 

Commissioner Beamer – I’m wondering as a Commissioner and a team when we find these 

kinds of irregularities, and I understand they may not understand the geology; and perhaps 

there’s some salt-water up-dwelling; I feel it is something we should keep a close eye on.  I 

remember during the last commission meeting, we were briefed on the water audit and the 

pumping and water use levels at Hickam Air Force Base were more than anywhere else in 

Hawai‘i.  When I see a monitoring well that’s somewhat closely aligned with this, it brings 

up a lot of questions for me.  Getting a better sense of it over time is something we should 

track and pay attention to. 

 

Mr. Casey – understood; one thing to keep in mind; this might be a very local phenomenon 

because we don’t see it any place else.  We’re aware that certain DMW have either upward or 

downward flow that can be caused by any number of conditions that were encountered during 

the drilling of the well.  USGS is very curious about this so there’s thought being put toward 

trying to explain it.  Hopefully, we’re going to put a flow meter and measure the actual 

velocity at various points.  We can see the brackish water tends to go up and very abruptly it 

changes to fresh water, which implies the  upward flow to about 90-95 feet; and then the 

conductivity drops radically to fresh water; that implies that’s where the up-flow is exiting 

the well.  There’s more to explore, what are the causes, sources and it’s just another indicator 

how complex hydrogeology is in the Red Hill area. 

 

Commissioner Buck – thank you Patrick in re-emphasizing the importance of the deep 

monitoring wells.  What’s your expectation of the levels of brackish water interactions as the 

level of sea water rises? 

 

Mr. Casey – noted- it’s a good question and don’t have a simple answer to.  Basically, we’re 

monitoring it to give us numbers to get rate and a direction of how they respond.  There’s any 

number of inputs to this, like climate change, or overall pumpage, and other factors as to why 

is this happening.  To keep it in perspective, these are huge bodies of water, so they do not 

change rapidly.  There’s trends here, but what causes them could be a number of factors. 

 

Commissioner Hannahs – thank you very much for the data and how you got it, what it 

means and why it’s important; are there other policy implications for our role as policy 

makers, other than those that will be discussed in the Water Shortage Plan? 

 

Mr. Casey – not right now; I think the biggest implication is how this data is being used for 

the Water Shortage Plan.  In terms of policy, we’d like to see an expansion of more DMW to 

paint a more complete picture of aquifers and how they’re trending. 

 

Commissioner Hannahs – so noted; can we anticipate there will be more presentations like 

this for Maui and Hawai‘i Island wells? 

 

Mr. Casey – yes, we can do that. 

 

Chair Case – thank you very much Patrick, appreciated it; and was very interesting to see 

where these numbers come from and appreciate all your work and your teams work on it. 

 

Mr. Casey – thank you very much, it’s been a pleasure. 
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PUBLIC TESTIMONY – None 

 

 

081820 00:36:16 
C. ACTION ITEMS 

 

1. Approval of the Pearl Harbor Water Shortage Plan, Approval/Modification of 

Permittee Water Shortage Plans, Delegation of Authority to the Chairperson to 

Approve or Modify Permittee Water Shortage Plans and the Pearl Harbor Water 

Shortage Plan, ‘Ewa-Kunia, Waipahu-Waiawa, Waimalu, and Makaīwa Aquifer 

System Areas, Pearl Harbor Aquifer Sector Area and Ground Water Management 

Area, O‘ahu  

 

PRESENTATION GIVEN BY:  Ms. Lenore Ohye, CWRM Planning Branch Chief 

 

Noted the full plan is attached in Exhibit-2 of the submittal; reiterated key points and critical 

elements of the plan.  The State Water Code directs the Commission to develop a plan for all 

water management areas to be implemented in times of water shortage.  This plan was 

developed for the Pearl Harbor Aquifer System Area which has been designated as a Water 

Management Area and includes four individual aquifer system areas: Waipahu-Waiawa, 

‘Ewa-Kunia, Waimalu, and Makaīwa.  The purpose of the plan is to protect the resource from 

serious harm when insufficient water is available to meet the requirements of the permit 

system.  The Administrative Rules layout a general criteria for a water shortage declaration 

(as shown on page 2 of submittal). 

 

Data collected from the Deep Monitoring Wells are used as trigger.  Three incremental water 

stages are proposed: watch, alert and warning.  Table 5 in the PHWSP outlines the stages and 

corresponding triggers.  Permit classifications are prioritized as shown in Table 6 of 

submittal.  The permit classes will govern the percent reduction that will be imposed during a 

water shortage for ground water drawn from the aquifer system area(s) for which a water 

shortage has been declared.  The percent reduction will be based on the last month’s water 

use report prior to a declaration of stage 2 an alert. 

 

Most permittees have submitted their individual water shortage plan, which is a requirement 

of their water use permit.  Those that did not, or have proposed less than a 5% reduction in 

use, should be required to reduce their usage at least 5%, to protect the aquifers and the 

permittees’ own abilities to use the trust resource to meet their needs; all users must commit 

to a reasonable temporary reduction in use.  A water shortage will end when the triggers in 

Table 5 are no longer applicable, water supply levels return to normal, and aquifer 

volumes are sufficient to meet the requirements of the permit system.  In order to keep 

the plan current and relevant in the event a water shortage occurs, staff recommends the 

Commission adopt a “living document” approach by delegating the authority to the 

Chairperson, to approve or modify new individual water shortage plans and update the 

regional water shortage plan, provided that the update is consistent with the policies and 

framework laid out in the Pearl Harbor Water Shortage Plan. 
 

Staff acknowledges the assistance of the Honolulu Board of Water Supply, which is the 

largest water user in this region, and the help of contractor, One World One Water, whose 

valuable contributions help formulate this plan. 
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081820 00:36:16 

Chairperson Case thanked Lenore and opened up for questions from the Commission. 

 

QUESTIONS 

 

Commissioner Hannahs – thank you for the presentation.  You mentioned there are fines if 

people did not adhere to the requirements in times of a water shortage; as you know we’ve 

had discussions of whether the fines sometimes levied are sufficient for deterrence.  In your 

view, are these fines set at levels that adequately deter a violation? 

 

Ms. Ohye – the maximum fine amount is established in the Code and rules at $5,000 per day.  

If there’s non-compliance during a water shortage condition, staff will recommend a fine 

amount and submit that to you (Commission) for a final decision.  The fine amount 

recommended by staff will take into account their reasons for non-compliance. 

 

Commissioner Hannahs – do you think it’s an adequate amount with regards to impact? 

 

Ms. Ohye – if fining on a daily basis, it can be very substantial.  We’re working now on the 

enforcement section of the rules to make it easier for the Commission to assess daily fines.  

The other option is to amend the Code to increase the fine amount; it was originally $1,000 

and was increased to $5,000 some years back. 

 

Commissioner Buck – in recommendation #4, it states will revisit this every five years, how 

did we get five?  It’s usually beyond the term of Commissioners, I’m curious where that 

came from; I’ll just voice that as it seems a little long. 

 

Ms. Ohye – we discussed that at length how often we want to report back to you and we can 

change that if you’d like an update in the interim; you can always request that and we can 

always update anytime.  One of the concerns is that this kind of a plan needs to be developed 

for every water management area.  We can do shorter and less complex updates as well. 

 

Commissioner Beamer – thanked Lenore and noted the importance of getting in depth on this 

particular aquifer system; and asked about public review and engaging the community on this 

proposed Water Shortage Plan? 

 

Ms. Ohye – noted that extensive outreach was done with the water use permit holders who 

are the targeted stakeholders of the plan; a draft plan for review was sent to them and a notice 

of this Commission action was also given.  Comments were received and was used in the 

plan.  Also reached out to other state entities for review and comment. 

 

Commissioner Beamer – is there anything regarding scaling back usages and its relationship 

to public trust?  How do we balance public trust uses versus other uses in a water shortage? 

 

Ms. Ohye – explained how the priority levels would be taken into account and factored in 

and referred to Tables 5 & 6 – permit classifications of the WSP.  The first priority level is 

public trust purposes and the second priority class is the municipal and military water use 

permittees, which are a combination of public and non-public trust uses.  The third class is all 

other non-public trust uses like commercial, ag, industrial, etc.  Table 7 shows the cut-back 

levels by priority classes, and public trust uses are prioritized. 
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Commissioner Beamer – great work and for pointing it out; I know it’s difficult to balance 

these usages out and I applaud using that filter of public trust to think about running through 

these scenarios.  The situation with Red Hill and the fuel tanks, I didn’t see that as any 

potential scenarios in terms of water shortages and wondered if it was looked into? 

 

Ms. Ohye – we looked at water quality threats which is discussed on page 33, section 4.2 of 

the PHWSP, and our recommended action if there’s a water quality threat and shortage due to 

a fuel spill, for example, is to defer to the Department of Health as they have the legal 

authority to respond to spills and contamination.  We would coordinate with them to protect 

the aquifer and make sure it’s consistent with the State Water Code.  We do recognize water 

quality contamination can lead to water shortages.  If you look at the legal criteria for water 

shortage declaration, they are more related to a drought conditions, e.g., low water levels in 

the aquifer, increasing chlorides, withdrawals that exceed recharge.  The strategy then is  to 

reduce pumpage.  When it comes to water quality threats, as happened in Kunia with the 

Superfund site, the strategy there was actually to increase pumpage, to draw out the 

contaminated water and treat it, and to try to prevent the plume from spreading.  So, the 

responses may be very different for droughts versus contamination. 

 

Commissioner Beamer – and how close are we to a shortage in this region and prioritizing 

this plan? 

 

Ms. Ohye – as Patrick’s presentation showed, the aquifers look to be healthy at this time.  

The reason why we prioritized Pearl Harbor is because it is a major source of drinking water 

supply for the island of O‘ahu and wanted to make sure if we do come to this kind of 

shortage condition, we are ready to respond as a lot of the island is reliant on this aquifer, 

which is why we have a lot of the deep monitor wells there.  I did want to acknowledge this 

was a team effort with the Ground Water Regulation/Survey Branch (CWRM) staff as well as 

our Deputy, Kaleo, who helped guide us to prioritize for the public trust. 

 

Commissioner Katayama – thanked Lenore for the briefing and asked do you have the ability 

to manage new demand in the aquifers?  I know the Counties and the AWUDP will have 

projections and to me, you can soften the impact of cutbacks if you manage future growth or 

demands before you stress the aquifers.  Do you have a mechanism for agencies to come to 

you for comments or input? 

 

Ms. Ohye – are you referring to new potential water users? 

 

Commissioner Katayama – yes, or even growth from pumping. 

 

Ms. Ohye – there is a section in the Code and rules to address water use permitting and new 

water use permits that is not addressed in this plan.  This plan is looking at what’s already 

been permitted and how these permittees would be affected if they have a shortage and they 

need to cutback.  For a prospective new water use permit, they would need to go through the 

process which involves formal action by you to approve as well as following the Code and 

Rules criteria in order to receive the permit.  Some of those conditions are consistency with 

State Land Use District Designation and county zoning.   

 

Commissioner Katayama – the two biggest water users are BWS and the Navy, do you have 

the ability to control the Federal government on their water use or is that voluntary on their 

part? 
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Ms. Ohye – with the Navy, it’s voluntary on their part.  They can assert federal immunity and 

sovereignty where they choose.  We had a problem with them early on when the Code was 

first adopted trying to get them to apply for water use permits (WUP) and finally after much 

discussions back and forth, we agreed to disagree, they voluntarily complied with the WUP 

requirement and submitted applications and are reporting their use; however, they do have 

that trump card over the State.  They did submit their individual water shortage plan, came to 

our stakeholder briefing, and are participating in this Water Shortage Plan, so we’re 

appreciative of the Navy’s cooperation. 

 

Commissioner Katayama – congratulations, with the wide-range of permits you have, does 

the $5,000/day fine apply to all types of permittees, is that the intent of the program?  And 

CWRM will recommend the appropriate level? 

 

Ms. Ohye – the $5,000/day is the upper boundary limits that you can legally impose.  

Certainly, for smaller users you may opt to come in with a smaller fine, depending on 

circumstances.  If we’re in a shortage and there’s non-compliance with the mandatory 

cutbacks, we would bring it to you for action. 

 

Commissioner Kawaoka – thanks Lenore for your presentation.  I asked Patrick during his 

presentation about the water shortage and the standard deviation it went to.  I think it was two 

times when it went into a water shortage situation, do you know what was it attributed to? 

 

Ms. Ohye – the BWS has in their rules/regulations, a low-ground water condition provision.  

They do maintain an index of monitoring wells island-wide as well as chloride triggers in 

which they declare their own three stages.  The BWS low ground water rules are concerned 

with protection of their infrastructure, while the Commission’s water shortage plan seeks to 

protect the aquifer and all water users including the municipality.  The Boards plan is specific 

to their infrastructure system and their users.  We did want to coordinate heavily with them 

and we thank Barry and his team for their time.   

 

Commissioner Kawaoka – on the enforcement end, is it primarily state or the city that will 

enforce during a water shortage period, or is it both? 

 

Ms. Ohye – this Water Shortage Plan (WSP) will be administered by the State Water 

Commission so any non-compliance of this Plan, should you approve it, is the kūleana of the 

State Water Commission. The BWS has their own low ground water condition which is 

similar to a WSP and have their own authorities for fining their users and rate payers and 

strategies for managing cutbacks in use and reduction in pumpage.  If it’s a regional water 

shortage under our plan or the resource is threatened, then the State Water Commission will 

exert authority. 

 

Mr. Barry Usagawa (Board of Water Supply – Water Resources) – I’d first like to thank the 

Commission and Commission staff for reaching out to help coordinate the PHWSP with our 

low ground water plan which we are updating as well into a drought and recovery plan, as 

well as protecting the resource.  All of actions are to ensure we don’t over pump and break 

the lens or impact the resource.  There’s strategies that are set in the rules/regulations to 

reduce water demand depending on the severity of the drought and in the responses we 

received, we can only control the sources we have.  That’s why the integration between what 

you see before you and the WSP in the watch, alerts and warning versus ours, helps us 
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because we have fourteen (14) index wells around the island with set water levels around 

caution, alert and critical; when water levels drop within alert and critical stages, we can 

declare a water shortage.  We’ll do what we can to reduce demand so pumping can be 

reduced but at some point, we need the Water Commission to step in.  It’s good to have 

another regulator there over the Counties to oversee and coordinate our efforts in 

communication and action.  Also, the Commission has responsibility over the other users also 

tapping the same aquifers, so a WSP for all users is needed when it gets to an extreme 

drought when water levels are lower. 

 

Spoke of the 1998-2003 drought and noted how reaching out through education and 

communication and aesthetic uses of water – irrigation, recreation, ag are all tied in.  It’s 

being amended now to first inform the non-public trust users first (commercial/industrial) and 

if we don’t get the effect we need, we’ll focus on domestic irrigation.  We’re really focusing 

on public health and safety and sanitation at the minimum.  We have a progression where we 

can add surcharges to our water rates up to twenty times the amounts, set allotments for 

meters, place flow restrictors for those that do not comply.  In terms of enforcement, we can 

discontinue water service and enforce other actions.  I appreciate the opportunity to integrate 

the two so that combined, it can have a greater effect. 

 

Commissioner Katayama – what is your timing on your feedback for the water levels like in 

2003; what triggered the water reduction plans you’ve described? 

 

Mr. Usagawa – we monitor our index wells monthly; as we start to see trends and look at 

weather forecasts, we see the decrease in water levels; we also check chlorides.  Of the 

fourteen (14), there were seven with low ground water conditions (in 2003).  Honolulu was 

one that went into critical.  At that point the transition zone approaches the bottom of the well 

and when it gets to that level it can break the lens and never recover; so we end up shutting it 

off.  The frequency went from monthly to weekly and every week tested chlorides and water 

levels with weekly reactions, so we declared it and shut it off and made it up with other 

sources.  People responded and reduced their demand until the rains came; we could go 

weekly. 

 

Commissioner Katayama – how much of that is automated? 

 

Mr. Usagawa – our index wells have loggers that download on a daily basis, but we currently 

have to drive out there to download the data from the logger.  There’s certainly cell phones 

and real time technology now and some is tied to our telemetering (the ones in urban 

Honolulu) and others we need to hike.  We’re slowly converting but it takes a lot of effort to 

maintain and subject to vandalism and erosion.  Patrick spoke of some of the monitoring 

issues, but certainly are beneficial to have for real-time and quicker reaction. 

 

081820 01:17:45 

PUBLIC TESTIMONY 

 

Dr. Jonathan Likeke Scheuer, for Dept. of Hawaiian Home Lands – Aloha mai kākou; I really 

appreciated Lenore mentioning the significance of the Pearl Harbor Aquifer for it being the 

largest source of drinking water in the State (and this will relate to my testimony for DHHL).  

Absent from the entire PHWSP is any mention of the historic and ongoing cultural value of 

all the fishponds, estuary, habitats, kalo lands, and other lands that were part of Pu‘uloa or 

Pearl Harbor.  DHHL was given an opportunity to review the draft of this plan about a month 
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ago and provided comments which led to some improvements including some references to 

DHHL which we appreciate.  I will note we’re all stakeholder i.e., permit holders have been 

reached out to for this plan; the first time the general public had a chance to see a copy of the 

plan was last Friday, when it was posted on CWRM’s website. 

 

The main comment I want to share is while the statute (Water Code) requires a Water 

Shortage Plan be prepared to protect the aquifer from significant harm, significant harm is 

not identified anywhere in this plan.  Instead, fresh-water levels is chosen as an alert function 

which implicitly says the purpose of this plan is to protect consumptive uses, not non-

consumptive, public trust uses of water.  It’s significant because our data we’re relying on 

starts about 1980, when water levels have been falling from what they were historically and 

were feeding the Pu‘uloa wetlands.  We might be in a situation now where the current water 

level is fine for consumptive uses but doesn’t actually protect public trust uses in the aquifer 

and a drought will exacerbate those issues.  One of DHHL’s main concerns is how it’s 

interest and the beneficiaries’ interest will be protected in times of drought?  We appreciate 

the remarks Mr. Usagawa and Ms. Ohye shared about their attempts to protect domestic uses 

of water during times of drought.  I think we (DHHL) would be more comfortable if the plan 

was more explicit about two things: 1) how municipal systems will enforce the protection of 

public uses of water? 2) A plan of how CWRM is going to monitor that action? 

 

What do we do for the long-term to make sure that public trust interest are protected in the 

delivery of water to municipal systems?  When you chose to look only at the water levels of 

fresh water and not the rising possible levels of salt water, you will miss catching salt water 

intrusion which is an actual threat to the health of the aquifer. 

 

In closing, the plan was developed by an engineer, so you got an engineering solution.  A 

good plan should have what it is you’re trying to protect explicitly defined; obviously the 

actions you take, will protect those things. 

 

QUESTIONS 

 

Commissioner Hannahs – thank you Jonathan.  We have four recommendations before us, 

can you speak specifically to those and your opinion if we should deny, approve or amend? 

 

Dr. Scheuer – given the cultural and everyday drinking water significance of this aquifer, the 

first recommendation is that adoption of this plan is premature before the public has any 

meaningful chance to review but it does seem a document of this importance (which was 

only posted last Friday), so we would say more outreach.  Related to that, the living 

document concept would probably best be served by not just delegating authority to the 

Chairperson, but make it more explicit the kinds of outreach you want to achieve.  If after 

that there’s still concerns, there’s ways to address them. 

 

Commissioner Hannahs – do I take from that you don’t see a problem in deferral 

 

Dr. Scheuer – the (Water) Code was put into place in 1987, along with the requirement we 

develop water shortage plans.  There’s certainly a problem that we not have a water shortage 

plan since 1987. 

 

Commissioner Buck – thank you Jonathan for your testimony.  If we did approve this plan 

and as a living document, do you see any harm? 
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Dr. Scheuer – the natural tendency of staff is, after approval, they’re not going to 

immediately look at how we revise it.  The chance of any meaningful revisions I believe are 

small and I believe the language of adopting a living document has been used in a number of 

other plans developed and used by this Commission, none of which has been revised.   

 

Commissioner Beamer – thank you Jonathan for your comments and questions as they’re 

really important.  Community engagement is critical and this COVID time does challenge 

that, we certainly benefit from broader engagement before the approval of this plan.  The 

second is the salt-water trigger versus the fresh-water trigger.  In the course of the plan being 

produced, I’m wondering if Lenore, Barry or others, or did you get a chance to share 

considering what the trigger should be fresh versus salt-water?  It’s an important point that 

we don’t have a water shortage plan in other areas. 

 

Dr. Scheuer – we (DHHL) have been focused more on the larger issue of why water level as 

exclusively fresh water was focused as a trigger.  It struck me during Patrick’s presentation 

this morning; the significance if you have more than one water level as part of a suite of 

triggers, you’ll be able to capture salt-water intrusion  I recognize the principle there’s 

usually one-foot of fresh-water above sea level for 40-feet below, but in the presentation it 

doesn’t seem to always apply due to geological conditions.  That specific comment on 

looking at the salt-water height, was not a specific comment we provided until today; 

however, we’ve been consistent with suggesting with starting at defining what it is you’re 

trying to protect, then setting triggers based on that. 

 

Ms. Ohye – because deep monitor wells also take information from further down the aquifer, 

(Jonathan is referring to the top of the transition zone, the mid-point of the transition zone - 

the actual salt and brackish interface) we looked at those as possible triggers; but there is a 

lag time between the rising of the mid-point to equilibrium with water levels.  You could see 

in Patrick’s presentation where he pointed out the theoretical fresh-water thickness, we’re 

still only approaching that after pumpage from when O‘ahu sugar shutdown in 1995.  So you 

can see the lag time as the aquifer itself at lower elevation levels are attempting to meet the 

Ghyben-Herzberg principle, there’s a considerable lag time.  We opted to use water levels 

because we wanted to be most responsive.  As water levels decline, we know that if they stay 

down there will be a contaminant rise in the top of the transition zone and all other zones 

below that and we didn’t want to risk starting on reactive measures by waiting for that kind 

of trigger. 

 

Commissioner Beamer – we don’t have a plan like this in place and engaging the broader 

public, is there a sense of urgency why we need it at this meeting versus later? 

 

Ms. Ohye – there’s no urgency to take action at this meeting and the reason why we didn’t do 

a broader community engagement is generally there are some actions that the code and rules 

require more community input, public hearing or outreach meetings.  The Code specifically 

lays out what kind of outreach is required.  For example, when you set instream flow 

standards, it requires public informational meetings.  When we update any component of the 

Hawai‘i Water Plan, the code and rules require a public hearing and we go through the public 

hearing process.  In this case, the notice was only required to the permittees by regular mail if 

there’s an action taken, so we followed the requirements of the code and rules. 

 

Chair Case – did you use outside consultants to help with this? 
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Ms. Ohye – yes, we hired One World One Water. 

 

Chair Case – we’re in a time of very tight and tightening budgets, is the funding used up for 

this process? 

 

Ms. Ohye – yes, the contract has been completed and ended. 

 

Chair Case – I’m not sure how much more you can do in two months if you don’t have 

outside assistance, is it better do go ahead and approve this, post and say we’re collecting 

comments and keep it open for revision at later date as useful? 

 

Ms. Ohye – it’s certainly an alternative because it is a living document and is something we 

can always bring back to you if you choose to adopt it today and have it in place we could 

notice it and outreach that this plan is out there and if anyone has comments we would 

accept, compile and bring that back to you. 

 

Commissioner Buck – I have a recommendation and voice my concern about the 5-year (time 

frame); if you look at (staff) recommendation #4, I would delete the last sentence and say 

“staff should reach out to the public for further comments on the plan and report back any 

proposed revisions to the plan to the Commission in one year.”  There comes a point where 

we need to move on; I understand Jonathan’s comments, I’m not sure how many people are 

going to be engaged with this but it’s a compromise I would recommend.  I would propose 

we put it in, and I would approve this item with that amendment. 

 

Commissioner Beamer – I second the amendment. 

 

Chair Case – Mike, were you proposing that as a motion to amend the proposed 

recommendation? 

 

Commissioner Buck – yes 

 

Chair Case – okay, and we have a second to that; other comments?  We have no other 

testimony. 

 

Commissioner Hannahs – I think Jonathan was trying to respond to that, I would like to hear 

what he has to say. 

 

Dr. Scheuer – thank you Chair and Commissioner Hannahs; I have two brief comments.  

First is regarding what you choose as a trigger, you’re not limited to using only one trigger; 

you can have multiple triggers which gives you multiple indications of what’s happening of 

what you’re trying to protect.  Secondly, while it goes against our testimony that you would 

move forward today, I would prefer to see some explicit language in the motion that ensures 

that the protected public trust uses associated with consumptive uses, mainly DHHL uses and 

domestic needs of the general public are explicitly mentioned as needing protection as part of 

the adoption of this plan during times of shortage.  Thank you very much for listening to my 

concerns and the concerns of the Department (DHHL). 

 

081820 01:37:20 

Chairperson case asked for a vote 
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Commissioner Beamer – commented if the amendment was sufficient. 

 

Chair Case – noted it’s our responsibility but also a complicated analysis.  I’m interested in 

public comments that relate to public trust priorities they want to emphasize and review it in 

the comments over the next year.  That question is more complicated than putting language in 

at the last minute on an amended motion is my reaction. 

 

Commissioner Katayama – wanted to verify the amendment language 

 

Ms. Ohye – reiterated the amendment language 

 

 

MOTION:  (BUCK/BEAMER) 

To amend as submitted 

UNANIMOUSLY APPROVED 

 

RECESS: 10:52 AM 

 

RECONVENE 11:09 AM 

 

 

081820 01:57:24 

2. Approval of Stream Diversion Works Permit Application (SDWP.5083.6) to 

Abandon 15 Diversions (Category 1) by East Maui Irrigation Co. Ltd., and Find 

that SDWP.5083.6 is Exempt from Hawaii Revised Statutes, Chapter 343 Honopou, 

Hanehoi (Puolua), Pi‘ina‘au (Palauhulu), and Wailuanui Streams East Maui 

Irrigation System, East Maui, Hawai‘i; TMK: Various  

 

PRESENTATION GIVEN BY:  Mr. Dean Uyeno, CWRM SPAM Branch Manager 

 

Mr. Uyeno briefly stated the summary or request and gave a brief background and the current 

history of the submittal from June 2018 to present and summarized the Categories 1, 2 & 3 

diversions and projects to be completed by EMI, with the goal to return free flowing water, 

with no upstream diversions, to all streams which have historically supported significant kalo 

cultivation.  Part of the Decision and Order from the contested case hearing were stated.  The 

intent of the Commission is to allow for the continued use and viability of the EMI (East 

Maui Irrigation) Ditch system and will not require the complete removal of diversions unless 

necessary to achieve the IIFS. 

 

Commissioner Buck – asked Dean to summarize the specific recommendations and spoke of 

the work still needed to be done by EMI to restore the streams and its flow and asked if 

there’s room for additional recommendations and wanted clarity of what you want 

Commissioners to (approve). 

 

Mr. Uyeno – there is a recommendation at the end of the submittal that we’re seeking a 4-

year timeframe for this permit and given the current COVID situation, we have time to get 

out in the field.  For the Category 4 diversions of Waiokamilo, our intent was to get out there 

earlier this year, that’s been on hold because of the quarantine situation.  We’re not sure as 

far as the community involvement we need to talk to them to see what’s reasonable, given the 
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social distancing considerations.  For the diversions, we have made some modifications and 

amendments but it’s certainly up to you to make further modifications based on what you see 

or testimony you hear. 

 

Commissioner Buck – would this 4-year requirement prohibit us from making any changes? 

 

Mr. Uyeno – the intent is to come back to you after doing a site visit; there were concerns 

with one of the diversions that it has an over-hang, in that situation we would want to take a 

look at it in the field and speak with EMI and make recommendations further and can brief 

the Commission along the way. 

 

Commissioner Hannahs – is there a standard we use for the expected life of the constructed 

remedy as some pictures shown the remedies breaking down. 

 

Chair Case – I want Dean to answer but then want him to finish the presentation as I think 

you’re addressing comments that came in from public testimony received. 

 

Mr. Uyeno – for the most part a lot of the diversions have fairly stood the test of time well; I 

think with some solid concrete work that EMI has done, it should last for a number of years.  

Certainly, if there is further deterioration and we’re notified and able to identify it, we will 

bring it back to EMI as long as they have control over the ditch system. 

 

(continued with the presentation) 

Shared the pictures and explained the individual diversions and staff recommendations.   

 

Commissioner Beamer – commented on the remnants of a few intakes and asked about the 

removal of “items” that don’t need to be there 

 

Mr. Uyeno – noted that in a lot of the areas the ditch and tunnels are running below the 

current infrastructure and in some cases removal of some structures may lead to further 

deterioration or could impact the underlying tunnel or ditch. 

 

Commissioner Beamer – how many of these do you have additional recommendations for 

and how many are we considering the work done? 

 

Mr. Uyeno – we’ve only made two recommendations in the submittal as far as modifications 

to what’s already done.  This is one of the two. 

 

Commissioner Buck – referred to page 32 the stagnant water behind the wall and asked if the 

wall is still there 

 

Mr. Uyeno – noted the wall is still there 

 

(continued with the presentation and stated other agencies review and comments, and read 

the five (5) staff recommendations) 

 

QUESTIONS 

 

Chair Case – asked if DAR has been to the site and commented on each specific (diversion) 

or is it general? 
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Mr. Uyeno – comments received from them have been general and they’ve been to the sites 

and have reports from them that were part of the original Commission decision in 2008. 

 

Chair Case – so what you’re doing is generally focusing on their concerns in terms of fish 

passage and applying their comments to each situation.  What about Forestry and Wildlife? 

 

Mr. Uyeno – as best we can without interference.  In one particular area they asked EMI to 

cement in the entire area, specifically #14, the #7 intake at Ko‘olau Ditch, which we don’t 

think is reasonable. 

 

Chair Case – have you been to these sites a bunch of times?  Ayron how many times have 

you been there? 

 

Dr. Ayron Strauch (CWRM) – in total, hundreds. 

 

Chair Case – is these low-land areas – what’s the vegetation around there?  Is it ginger – you 

don’t want mosquito breeding areas, is it mosquito prone? 

 

Dr. Strauch – these diversions in this submittal, span a wide-range of locations.  The 

diversions on Pi‘inaau and Wailuanui are  at a high elevation and bordering between alien 

and native (vegetation).  The Hanehoi, especially Haiku and Lowrie intakes are surrounded 

by non-native vegetation.  It’s mostly ag zone land, lots of pigs and ungulate issues.  There’s 

no way to get around the mosquito problem related to us taking away pools that may 

naturally form. 

 

Chair Case – so most of these are low-land widespread mosquito areas. 

 

Dr. Strauch – its very site specific. 

 

Chair Case – commented about trash in the area and wondered on EMI’s stance. 

 

Dr. Strauch – what I interpret as trash is something that does not have a use.  EMI has 

historically maintained supplies in the field to make repairs; one interpretation of trash might 

be useful for EMI so it’s hard to make a judgement.  In my daily work no one has come up to 

me but if I see something that has obviously been degraded, I do make recommendations to 

EMI to repair, remove or replace and I assume as soon as possible, they would make the 

adjustments; my responsibility is not to keep track of their movements. 

 

Mr. Uyeno – we are more cognizant of what’s being left in the field and as Ayron has gone 

out in the field he has taken photos and forwarded them to EMI and certainly we could be on 

the lookout more when we’re in the field to identify that and to assure they’re aware of it, 

especially if it’s abandoned.  In the past there were items left in the field like buckets, but it 

was used by EMI to get water, etc; others may have viewed it as trash but for EMI it had a 

purpose.  As they are abandoning the areas and when we do our site inspections and 

monitoring, we can make note of things and forward to EMI. 

 

Chair Case – this plan you have, has it been posted and what’s the opportunity for the public 

to review as we go along? 
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Mr. Uyeno – we don’t have a specific plan; but as far as the diversions or permits, the plan is 

to visit all diversions in one or two days.  We’re in the process of developing a timeline for 

the Category 4 but it’s been put on hold (due to COVID).  The plan was to start a discussion 

with the community groups identified back in November 2019 but haven’t had the discussion 

due to the travel restrictions. 

 

Commissioner Beamer – in the example you provided Chair, can you explain further? 

 

Mr. Uyeno – explained the small area of intake #7 location and showed pictures and spoke of 

the low-flow times and the service road it also serves. 

 

Commissioner Beamer – thanked Dean and commented how he’s struggling with the scale of 

it and appreciate the images to see the modifications that have been made.  I understand 

streams will have natural ponds and puddles but feel different when we leave these kinds of 

infrastructure in the stream. 

 

Chair Case – responded to Commissioner Beamer’s comments and reiterated portions of the 

Decision and Order and noted there is a difference in making sure the stream flows versus 

taking out the diversions and to approach this incrementally to see how the plan flows and 

see how everything is working as a huge amount invested over time in its infrastructure and 

some supports other infrastructure that’s still in use.  Who knows what the future lies as there 

may be modifications in the future or may have another proceeding in the future that requires 

us to re-balance.  I would be careful of making major changes that are irreversible and not 

necessary for streamflow at this time.  I agree it’s something the Commission is to 

continually review and revisit on a regular basis. 

 

Commissioner Hannahs – This is a helpful discussion.  I’m accustomed to looking at this as a 

lessor who generally preserves the right to require the user to return the property in its 

original condition.  I get we have infrastructure we want to continue to operate but there’s 

aspect of this that was built and left there that’s irrelevant to the ongoing ditch system.  1) Is 

that the Water Commission’s kuleana to preserve that right or is that Land Board?  2) or have 

we foregone that right? 

 

Chair Case – stated parts of the Decision and Order and specifically noted on restoring 

streamflows.  I don’t think that prohibits us from continually reviewing this.  This submittal 

is to implement that decision; I don’t think the decision at that point contemplated getting rid 

of the diversions. 

 

Commissioner Hannahs – so the matter before us is do these remedies and this plan fulfills 

the order we issued regarding these streams?  It doesn’t necessarily mean that we as a State 

will not ask in the future for the removal of things we feel don’t belong in the stream. 

 

Chair Case – yes, it’s my understanding. 

 

Commissioner Buck – for me it does not feel right to do this at this time; Dean I want to 

thank you for your work as you’re in the middle of this issue.  Mentioned how some of the 

comments with mosquitos are not going to be a factor and are not happy with the comments 

back to the other divisions.  I don’t have a remedy and I’m glad water is flowing now.  I’m 

very realistic about restoration and know we’re not going to restore it back to what people 
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may think it looked like 1,000 years ago.  I think a 4-year period is too long and does not feel 

right to present it to the public approving it. 

 

Chair Case – asked Dean if DAR and DOFAW were invited to go with CWRM to visit site-

by-site 

 

Dr. Strauch – we did a site visit with DOFAW and DAR in the middle of last year, at some 

point between the Decision and Order and the work.  We discussed how modifications could 

be made, especially at locations where the structure of the intake and ditch were contiguous 

so you couldn’t just remove the concrete because then water would flow into the ditch; there 

are places where you potentially need to build a new bridge over the ditch to get the water 

downstream over the ditch.  There were long discussions at multiple sites to try to accomplish 

what we want with stream flow and connectivity that those remedies could be implemented. 

 

Commissioner Beamer – I know this is tremendous work and effort; one thing that would be 

helpful is if portions of the ditch continue to operate that we didn’t make orders on and how 

that affects the modifications or not, would be useful to know – what is essential?  I echo 

Commissioner Buck and Hannahs, the lessee should clean up, it’s not asking a lot here and 

not recognizing the historic nature of this decision.  When we made the order, from my 

understanding we didn’t want to make individual decisions on diversions at that point but to 

revisit it; and this is what I anticipated going through it piece by piece in terms of restored 

flow, connectivity and stream life. 

 

Mr. Uyeno – mentioned Mr. Vaught from Mahi Pono (EMI) and Mr. O’Keefe from A&B are 

in attendance. 

 

Mr. Mark Vaught, East Maui Irrigation – Aloha Chair and Commissioners.  

 

Mr. Sean O’Keefe, Alexander & Baldwin – I’ve been handling most of the regulatory 

approvals that EMI has been doing in the streams.  I’ll let Mark speak and can defer to me if 

needed. 

 

Mr. Vaught – we’ve been working with CWRM staff as far as Category 1 closures and 

recommendations and are trying to be in compliance and been on many of the site visits with 

staff, DOFAW and DAR.  We’re definitely looking at the recommendations and prepared to 

do what the Commission recommends as far as this submittal.  The idea behind this was to 

return flow as fast as we could and establish the IIFS and that the full restoration was 

happening and where we could make modifications we did.  Everything you seen in today’s 

submittal we were able to make those and from today’s discussions there would be further 

recommendations on infrastructure removal.   

 

Chair Case – what you’re saying is if the Water Commission is reserving a broader 

discussion about the structures beyond what’s necessary to restore stream flow, you’re 

willing to stay engaged in that discussion? 

 

Mr. Vaught – yes 

 

Commissioner Buck – Mark and Sean, thank you very much it’s heartening to see what 

you’ve done already.  In relation to Commissioner Beamer’s question about what type of 
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structures are you not comfortable in removing because it would threaten the integrity of the 

ditch system and which ones are peripheral?  Would you provide that input to staff? 

 

Mr. Vaught – yes, we could work with staff and provide that input. 

 

Commissioner Hannahs – I want to join Mike in expressing our gratitude to EMI for this 

attitude and this position; we get this is a long process and will probably continue for a long 

period of time into the future and we’ll need to take a phased approach to its ongoing upgrade 

to a 21st Century system.  We recognize there’s more work to be done so we appreciate it 

very much. I get we’re trying to figure out did you satisfy the Decision and Order and we 

need to say “yes” or “no” and get that off the plate.  Maybe it’s more directed to staff of 

what’s the process determined to figure out what is the vision of a new long-term system? 

What should be removed or upgraded so we can create a long-term phased plan to get there. 

 

Mr. O’Keefe – I would like to echo what Mark said in terms of working towards whatever 

objectives established; and me play a lesser role than we did in the past when EMI was part 

of A&B but nevertheless involved in the process and A&B is equally committed to working 

toward whatever the ultimate goal is for each of these diversions.  I do want to make sure 

there’s clear differentiation between that higher goal and what we are required to do, both 

under our voluntary moves we made some years ago to restore certain areas of the stream to 

full flow.  The Decision and Order we’re trying to comply with now, it’s been stated more 

than once it was focused on flow restoration; we’ve accomplished that on these diversions. 

Whatever comes after flow restoration I believe is outside of the confines of the Decision and 

Order we’re complying with now.  The numerous statements of leaving it as we found it, we 

agree at some point in the future there’s going to be some dissemblance of that if and when 

the lease is terminated, but that’s not what’s happening now.  We’ve been told to restore flow 

and we’ve accomplished that, now let’s establish what are the next goals for each diversion 

and work towards that.  Mark and I and our companies are committed to that effort.  I also 

want to make clear there are multiple regulatory agencies with oversight over what we do at 

these diversions; many are located within the conservation district, some are located within 

the SMA, all of them are waterways regulated by the Army Corps of Engineers and by 

Department of Health, so whatever we tweak, what we put before those agencies and gotten 

their approvals on, we’re going to need to circle back with them and I don’t want to overlook 

that piece of the process.   

 

Commissioner Buck – Sean with all due respect, I think your interpretation of the Decision 

and Order as only flow restoration was a little narrow.  Obviously, it was a priority but never 

stopped talking about habitat restoration and connectivity so wanted to state that for the 

record. 

 

Mr. O’Keefe – I didn’t mean to be quite that narrow; I do agree the biological integrity piece 

of it is in there and I think we’re achieving that.  If there’s areas that weren’t addressed to 

everyone’s satisfaction, we can go back and fix those.  If talking more of large scale removals 

of portions of the diversions that don’t have anything to do with mosquitoes or biological 

connectivity that are more towards putting it back to the way it was when EMI first came in.  

I think those are a lot of the goals and what we should work towards at the appropriate time 

but aren’t necessarily within the Decision and Order.  I agree with you on the mosquitoes and 

biological connectivity, but I think some things talked of today extend beyond the Decision 

and Order, even though we should head in that direction as appropriate. 
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Commissioner Beamer – I’d like to follow-up on that and I appreciate your consideration of 

these issues; when do you feel would be the appropriate time? 

 

Mr. O’Keefe – I think we need to go through the process Dean mentioned, going back out 

there and taking a look at the structures and what Mark agreed to do, evaluate what portions 

of the structures may need further modification.  We’re already initiating that process and it 

depends on what’s identified at each step and how quick that proceeds.  Much of the structure 

in the stream is still functional as a conveyance of water, we have to be careful about taking 

things out that will potentially compromise the integrity of structures still in use, and we hope 

will continue to be in use for the foreseeable future.  This is really a “paper” abandonment; 

we’re abandoning the structures as diversions and making so they can’t function as 

diversions any longer; we’re not abandoning the structure as a whole because it’s continuing 

to serve an important purpose of conveying water and to make sure it continues to be 

structurally sound and not compromised because we’re nibbling away at pieces of it. 

 

Commissioner Hannahs – so what I’m hearing is that an Engineering analysis has not been 

done to date? 

 

Mr. O’Keefe – not to my knowledge and Mark can weigh in on the feasibility when he talks 

about what can be removed in the future; but we didn’t feel that was part of the scope of what 

was in front of us to analyze how much of the structure was to be removed.  The way we 

defined the structures was those that remained integral to the EMI ditch system and need to 

be preserved for the time being to keep that ditch system functional. 

 

Mr. Vaught – no, we haven’t had any Engineering analysis done as to what auxiliary 

structures could be removed to facilitate that flow or taking things out of the watershed. 

 

Commissioner Hannahs – it’s a phased process and complicated and Dean, I hope we have 

some point where we consider that, whether it falls to you or someone else, but what really 

needs to be there and when we figure out what doesn’t, what are the opportunities for cost 

benefits of requiring removal?  For today or when we make this decision, we need to figure 

how wide that Decision and Order is and what can we require under this action knowing 

there’s other things we want to do in the future.  

 

Commissioner Beamer – inquired if the meeting could be viewed publicly 

 

Chair Case – stated it’s live on YouTube 

 

081820 03:19:57 

PUBLIC TESTIMONY 

 

Ms. Lucienne deNaie, Sierra Club-Maui – Aloha everyone and thank you all for including us 

in the process and appreciate the Commission has offered the opportunity on Zoom and 

YouTube.  We sent in comments late last night with a lot of pictures.  We support their being 

not just one decision made in one day but a timetable whether it’s 4-years or less and need a 

compliance mechanism representing people living in the East Maui area as many of our 

members and supporters do.  There is water in many of the streams, but the job is not yet 

done and to look at the true health of the stream which includes biological connectivity.  

We’re saying the water is restored but in truth is only flowing in some areas. 
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I agree with all the Commissioners and you all made great comments, and Chair Case, this is 

a process.  We made comments last August about the need for the timetable and a list of 

goals and we’re happy to see the potential evaluation of this process is being included in the 

staff submission.  I want to mention the community would like to participate in the site visits 

and giving input as to what is there and certainly invite you, Dean, to reach out by Zoom to 

community members and gather feedback that way, and can determine who would attend the 

site visits.  The community members know a lot; they have traditional and generational 

knowledge and common sense from living in the areas and going to the streams for years. 

Everything in Category 1 are streams people use regularly.  The idea of the breeding 

mosquitoes is not just about our avian population which we respect, but about our own health 

as we had dengue fever outbreaks on Maui. 

 

Also want to let you know that there’s a more complete record and information about the 

modifications on these streams that would be useful to you.  Many of the streams you saw in 

the pictures you didn’t see the other modifications on them there’s notches and other things.  

We provided a lot of pictures that would be helpful to staff and Commissioners as they go 

along; and sorry it was received late as it was a lot to review and figure out in a short period 

of time. 

 

For instance, there are pipes in some parts of the streams that serve no purpose and possible 

its not connected to anything that’s part of any diversion structure and could be removed.  

The #7 intake on Wailuanui Stream doesn’t appear that removing more of that dam would do 

any harm.  That stream runs year-round, I hike there regularly; it would be nice it go towards 

restoration rather than stay at status quo.  We’re also concerned about the extreme limits at 

the Poncho intake on the Hanehoi, moving everything to the left-side of the stream is not 

enough.  We support closing it in, notching the dam and basin below and letting the stream 

return to its full size as it shrunk to about 5-feet wide and not because its summer, it used to 

be 15-20 feet wide; I have pictures showing that.  There are cultural sites that surround the 

area and Native Hawaiian tenants contiguous to that diversion and inclusions on the state 

land below it; there’s a lot going on there.  That’s a place where community consultation 

should be included, that’s the H3 intake.   

 

As many Commissioners mentioned, we need an impartial evaluation system on what’s 

essential to the diversion system.  No one wants to destroy the diversion system, but it 

appears some things there are not essential, so we need to figure out a way towards getting 

that done.  Input from EMI and Mahi Pono about the Lowrie Ditch diversion as the US Fish 

& Wildlife surveyed last May and pointed out that some sections are swamps that don’t flow 

are overgrown with weeds.  There’s lots of factors to consider and there should be a long-

term plan for that. 

 

These are all important questions within your purview as these are things that affect the 

stream channel and the water being taken from streams.  Thank you for your consideration; 

people like me who go to the watershed regularly have firsthand knowledge of how it looks 

under all different conditions and could be useful in the process of how we move forward, 

thank you. 

 

Ms. Alexa Deike – Aloha Chair, thank you for giving me the opportunity to testify and thank 

you to the staff for all the hard work and their submittal.  I am a student at the 

William S. Richardson School of Law.  I have been in the area of Hanehoi Stream and 

Wailuanui and I’ve studied for two classes and two extensive writing papers on the EMI 
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system.  My main concern here is that what is the structuring stream going to look like?  Are 

we just going to restore streamflow or really restoring a stream?  What is before us appears 

we are making a permanent decision on is this the last step for EMI or A&B of being held 

accountable for all the damage and harm done to the ecosystem and the downstream users 

feel?  140 years they were allowed to extract a public trust item (water) and have damaged 

the ecosystem; they’re being stopped to do the harm in the Decision and Order but are they 

being held accountable to  repair the harm?  This is what I am asking in my testimony and 

my written testimony. 

 

Right now, the Commission is not being asked to approve if EMI is fulfilling the Decision 

and Order.  It’s being asked to approve a permit; and that permit in the HAR 13-168-35, is 

about abandonment of a structure or removal.  This right now is the appropriate procedure to 

talk about a removal of structures – judging by the photos.  I understand the overall EMI 

system is to remain viable, but it still appears there’s a lot of structures, dams and walls that 

could be removed.  We’re not sparing EMI and A&B any trouble nor expense to assess how 

properly it can be removed as there was no engineering analysis done.  What has been done 

so far is an intermediate solution, but that can’t be a permanent solution. 

 

The public trust is not just for us but for future generations; is this how we’re going to leave a 

stream for our keiki and mo‘opuna?  The question is when is everything going to happen?  

It’s been two years since the Decision and Order.  We need a proper assessment of what we 

really need to do is to return the stream back to it’s natural state as much as possible. 

 

Commissioner Beamer – so to my understanding, you’re saying because we’re granting a 

permit for these modifications you feel it’s a somewhat permanent decision because we’re 

permitting what these structures look like today and moving forward, is that what you’re 

testifying? 

 

Ms. Deike – correct, because I’m concerned maybe Chair Case or the Deputy AG can answer 

that question, what would be the other procedure to later on hold EMI and A&B accountable 

for the damage they have done to the streams?  I’m arguing for is how can we within this 

permit application put in special conditions that ensure we at least have a removal of invasive 

species.  You can see in the photo of the Lowrie and Ko‘olau Ditch the grass is overgrown 

and encroaching on the streambeds.  In order to have stream flow, you have to have a healthy 

stream and that is not accomplished by filling in grates with concrete and removing a gate.  

It’s a process that needs more assessment and not just having an EA exemption at this point.   

 

081820 03:32:15 

Chairperson Case asked for a motion 

 

Commissioner Buck – my recommendation is to defer this without prejudice; I want to 

recognize the work of A&B in restoring flows and appreciate the commitment of Mahi Pono.  

I want to reaffirm the intent of the D&O which had a priority of recognition of streamflow 

but had concerns of habitat connectivity and retaining the functions of the ditch system.  I’d 

like to request A&B and Mahi Pono to identify the structures that remain that are not 

essential for the ditch system.  Also concerns of erosion, fish connectivity and breeding areas 

for mosquitoes; and ask CWRM staff to work with Aquatic Resources (DAR) and Forestry & 

Wildlife (DOFAW).  There’s a community consultation clause; bottom line is I’m not ready 

to accept this as is and I think we need to defer without prejudice and address some of those 
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issues that have been brought up and I offer that for discussion with the other 

Commissioners. 

 

Commissioner Hannahs – I second that. 

 

DISCUSSION 

 

Commissioner Hannahs – I really appreciated it Mike, how you crafted it; secondly, can we 

ask the AG or Commission leadership to look at what are our other levers that we have to 

effect some of the purposes and intent discussed today?  If it doesn’t happen here, let’s make 

sure there’s other opportunities.  This is specifically responsive to Alexa’s testimony. 

 

Commissioner Beamer – I support the motion also; one small refinement (Mike) I think 

rather than asking them what isn’t essential for the ditch, I would like to know what is 

essential.  I think some of the testimony by Mr. O’Keefe about potential for removal or not is 

important.  We recognize in the Decision and Order we asked for total flow restoration of the 

streams.  We’re moving through this process and never been here before as a Commission, I 

think engaging the community in the long run will help our Commission to solidify this 

decision.  We want to make use of and integrate their place-based knowledge in terms of the 

overall management and infrastructure for the total flow of the streams. 

 

Commissioner Katayama – my deferring this is trying to understand a much larger context of 

what needs to be done; does that slow down the flow restoration?  Would it be more prudent 

to approve what’s before us today with the understanding that we will then enter phase 2 and 

look at the issues that’s addressed that we’re discussing? 

 

Commissioner Meyer – that’s the thought I have.  I think phase 1 was restoration and 

accomplished and we’re really in a construction mode.  You call this a punch-list or fixing 

the rough edges and we heard from A&B the willingness to work through additional work in 

terms of stream restoration and removal, provided we’re left with a functioning ditch.  The 

best way to do that would be to charge the staff with a period of time, subject to A&B 

willingness to do so; to work through a punch list on these issues with Commissioners 

involvement this can degenerate into a reasonably difficult situation that will provide for a lot 

of frustration. 

 

I think the right way to do it is to provide the staff with some instructions and carve out a 

period of time everyone agrees, to work through this reasonably to meet and accomplish the 

goals the Commissioners want to see.  I don’t disagree with what’s been said so far.  By 

contrast, it’s difficult but legalistic way to get there and could potentially take a lot longer, 

cause strife and cost people a lot of money.  We do want the ditches to operate going forward 

and we got A&B and EMI and its successors willing and interested in doing that for us, thank 

you. 

 

Chair Case – so I’m clear, are you suggesting an approach to approve with conditions or 

defer and revisit later? 

 

Commissioner Meyer – I think a 4-year period during which time the additional scope of 

work can be specified and negotiated between CWRM staff and the operator as we had the 

expression of willingness to do that on the part of A&B and EMI; working on a cooperative 

basis as oppose to an antagonistic and legalistic approach. 
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Chair Case – sorry, I wasn’t clear as to which approach you’re recommending; to defer or 

approve with conditions? 

 

Commissioner Meyer – we want to provide for this additional period and describe the nature 

of the analysis and effort that’s going into that 4-year period; in other words if we can further 

define the Commission’s expectations for the next 4-years. 

 

Commissioner Buck – I want to respond to both Commissioner Katayama and Meyer; the 

majority of the stream flow is back in the stream.  I don’t want to drag this process out and 

have it back in front of the Commission within 6-months.  I think we’re engaging also in a 

public process; the community is seeing what we’re doing and it’s a long standing issue and 

in a short amount of time we could gather enough information.  Some of the language in the 

submittal, I need a little more time.  What I’m looking for is the majority of the streamflow 

back in the streams and this is a pretty historic issue we’ve been dealing with and come up 

with a much better proposal after the input we’ve gotten. 

 

Commissioner Hannahs – I want to underscore that DOFAW and DAR have not directly 

reviewed what’s been done on-site and that comments were generic and some cases off the 

mark in terms of speaking to things that weren’t in scope. 

 

Mr. Uyeno – the comments they provided on this specific application were generic in nature, 

but they did go on site visits with staff. 

 

Commissioner Hannahs – given our discussion today, are we or not in need of further 

dialogue with them about what’s been done here and if it satisfies their mission? 

 

Mr. Uyeno – we have a good idea of what they want to see; there’s certainly some areas and 

some recommendations pointed about by Ms. Deike and Ms. deNaie, that were similar to 

what DOFAW was recommending, particularly at Wailuanui – removal of the dam; primarily 

removing dam structures that’s impeding the flow.  We can meet with the community and 

with Mark and Sean and work through those, but for the large parts those are the 

recommendations we would make coming back to the Commission. 

 

Commissioner Hannahs – with that suggestion, you feel there’s a value in deferral so you can 

have this discussion? 

 

Mr. Uyeno – I don’t know if we need a deferral; I do like Commissioner Meyer’s comments 

if we were to approve and direct the staff to do that.  Being that we’re in a COVD situation it 

would be difficult for us to get out in the field regardless, but we can certainly meet with the 

parties via Zoom and have those discussions on what needs to be done.  The photos 

Ms. deNaie provided are helpful and provide a different perspective then what EMI provided.  

There are the two recommendations that if the permit is issued today, EMI could act on those 

and others; either approach could get us to the same output. 

 

Commissioner Beamer – what’s our mechanism if we’re approving permits and 

modifications in this phase; if we were to approve, what’s the mechanism to reapprove and 

remodify?  I’m in agreement of deferring, but if we approve what’s been done now, how are 

we going to have them adjust based off of community input? 
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Mr. Uyeno – as Commissioner Meyer noted, we can direct staff to meet with them and come 

back at a future meeting, December/January timeframe. 

 

Chair Case – to be clear, the two approaches are 1) to defer; 2) to approve with conditions 

that require the staff to work with DAR, DOFAW and community members, including site 

visits as much as possible, and reserve the Commission’s right to require additional 

modifications for removal of diversion structures, put that in this approval right now? 

 

Mr. Uyeno – I’m not optimistic about getting out in the filed anytime soon. 

 

Chair Case – Commissioners, that’s a real issue here; the ability to get out in the field. 

 

Mr. Uyeno – that’s why working with EMI and community members may be beneficial that 

they can be our eyes on the ground on Maui. 

 

Commissioner Beamer – have you ever had a chance to show, as this is the first time you 

presented this to us, you could over Zoom, have a community meeting with stakeholders and 

walk through the diversions, even if you weren’t out on the site and perhaps bring that data 

back to us if we did defer? 

 

Mr. Uyeno – yes 

 

081820 03:47:54 

Chairperson Case asked for a vote as it stands to defer and asked Commissioner Buck to repeat 

his motion 

 

Commissioner Buck – repeated the motion – to defer without prejudice, recognize the work of 

A&B in restoring streamflow, appreciate the commitment of Mahi Pono to continue working on 

improvements reaffirming the Commission’s Decision and Order  intent to restore streamflow 

as well as conserve the function of the ditch system, but also concerning habitat issues, 

continuity for fish passage, and mosquito control.  Request A&B and/or Mahi Pono to identify 

the essential structures that are needed to maintain the viability of the ditch system and identify 

the non-essential structures that remain that may cause potential erosion and habitat damage; and 

request staff to continue discussions with Division of Aquatic Resources, Division of Forestry 

and Wildlife and recommend public consultation process via Zoom so community would be 

able to provide input, and brought back to the Commission within 6-months time. 

 

Chair Case – Mr. Hannahs is your second consistent with that? 

 

Commissioner Hannahs – yes 

 

Commissioner Katayama – what is the Department’s feel of the 6-month window? 

 

Chair Case – I’ll ask staff that; I think what they’re saying is there’s enough time to do some 

further discussion, review and community engagement by Zoom, not do any site visits. 

 

Commissioner Katayama – will they be able to fulfill the mandate as presented on the deferral? 

 

Chair Case – I guess that’s also a question for EMI and A&B; and maybe we should make it a 

year and continue this discussion? 
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Commissioner Buck – in response to Commissioner Meyer that we’re not looking to drag this 

out. 

 

Chair Case – called on Mr. Vaught and Mr. O’Keefe for comment. 

 

Mr. Vaught – we can work with Commission staff to identify some of the structural portions that 

are necessary to keep it in operation and other portions of the abandonment intakes that may or 

may not be removed. 

 

Chair Case – and community members, Aquatic Resources, Forestry and Wildlife; are you 

willing to dialogue with them in this process to get as much information as possible and priority? 

 

Mr. Vaught – yes 

 

Mr. O’Keefe – a little depends on what is expected to be completed in the 6-month timeframe 

and how far along are we supposed to get?  Are we supposed to have initiated consultation, visit 

all of the diversions, it’s hard to say what. 

 

Chair Case – we’re trying to figure that out now because I don’t think anybody can do site visits 

in the next 6-months; if it’s in a year it would include requests for site visits; if it’s 6-months, it’s 

a report back.  I assume except for the couple of the additional diversions staff is recommending 

modifications, all of the work is actually done; so it’s a question of whether to close that out with 

a formal abandonment or continue the discussion for potential future modifications. 

 

Dr. Strauch – I want to add that with our experience (Dean and I) with this system, we could 

have a healthy collaborative discussion with EMI that addresses some of these questions in the 

near future.  I think we can make good progress in the next 4-6 months and take those 

recommendations and next steps to the Commission and if those get approved, EMI would do 

the work. 

 

Chair Case – with community engagement and DAR and DOFAW; with that we’ll leave it at 6-

months and that would be an opportunity to circle back with the Commission. 

 

Mr. O’Keefe – I wanted to remind that the abandonment of these diversions that we’ve 

proposed, doesn’t stem from the Decision and Order.  The Decision and Order doesn’t require 

us to abandon these diversions nor because it’s an interim instream flow standard, does it require 

permanent restoration of flow.  If it’s an IIFS, my understanding is that you, the Commission has 

an opportunity to revisit it in the future and determine whether it remains the appropriate IIFS 

for each individual stream.  The abandonment does not stem from the Decision and Order; the 

abandonment is a completely voluntary submittal that at the time A&B and EMI, as one 

company, made as our commitment to put water back. 

 

Commissioner Beamer – sorry Sean; I think public testimony is closed at this point Chair. 

 

Chair Case – agreed and noted she asked A&B for clarification and asked for a vote on the 

matter. 
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MOTION:  (BUCK/HANNAHS) 

To defer submittal without prejudice 

(7)-ayes including (1) aye with reservation (Katayama) 

 

RECESS: 1:08 PM 

 

RECONVENE 1:16 PM 

 

 

081820 04:04:16 

C. ACTION ITEMS (CONT’D) 

 

3. Request and Delegation of Authority to Chairperson to Enter into a Joint Funding 

Agreement with U.S. Geological Survey for Statewide Hydrologic Data Collection 

and Water Resource Monitoring for Federal Fiscal Year (FFY) 2021 

 

PRESENTATION GIVEN BY:  Dr. Ayron Strauch, CWRM – Stream Protection Branch 

 

This is largely similar to past joint funding agreements; in the fiscal year 2019 additional 

funds were approved to expand the hydrological monitoring needs, to meet the needs of the 

water resources protection plan approved by the Commission in 2019.  Many of those 

additional stations were identified by the state-wide monitoring needs assessment that is 

about to be published through U.S. Geological Survey. 

 

Summarized the costs of the funding agreement processes and steps and reviewed the staff 

recommendations. 

 

QUESTIONS 

 

Chair Case – asked Mr. Loving for comment 

 

Mr. Brian Loving, US Geological Survey – I wanted to thank the Commission in support of 

our cooperative network 

 

Commissioner Katayama – Ayron, is reduction in the total funding offset by what you’ve 

transferred to the Honolulu Board of Water Supply and timing in expenditures; year over 

year from FY20-21 it’s about a 15% reduction 

 

Dr. Strauch – we’re seeing about a $92,000 savings by the BWS taking over co-funding 

responsibility for four (4) stream gaging stations and two (2) rainfall stations on O‘ahu.  

We’re assuming responsibility for the Wainiha Station on Kaua‘i and the permitting portion 

of the reconnaissance of three (3) future gaging stations; because of logistical constraints due 

to the pandemic and lack of expenditure dollars appropriated for four (4) specific gaging 

stations to be installed this year,  we have a carry over of money we spent last year that will 

offset some costs for the future fiscal year. 

 

Commissioner Katayama – what was the reason HIEMA abandoned that Wainiha gage? 
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Dr. Strauch – HIEMA’s responsibilities are numerous but I don’t think stream gaging is high 

up there.  We have been trying to work with each County and respective boards and 

Department of Water Supplies, and Department of Emergency Management to expand the 

cost sharing of stream gaging stations.  We’re not the only ones that benefit from them as 

they serve flood warning purposes, water supply for drought identification and a variety of 

reasons to monitor streamflow.  They decided they were no longer able to afford the gaging 

costs and we felt it was worth us (CWRM) picking up that station. 

 

Commissioner Katayama – I agree and it’s a highly sensitive area and it’s mind boggling of 

all the places they reduce their spending is that system, thanks. 

 

Commissioner Buck – I’m assuming our approval in this will help appropriate the money and 

protect it from future budget cuts? 

 

Dr. Strauch – Kaleo or Chair is better at answering such questions; I believe our budget is set 

for the fiscal year in terms of what we can spend money on. 

 

Commissioner Buck – it’s okay I’m going to assume that; I did attend the Native Hawaiian 

Legal training last week and your name came up more than once. 

 

081820 04:15:40 

PUBLIC TESTIMONY 

 

Ms. Lucienne deNaie, Sierra Club-Maui – thank you again; I just wanted to add some support 

of the 13 Maui sites and the addition of ‘Ukumehame is a very good one.  This a major 

stream area and really goes deep into the mountain, so the health of this stream tells us a lot 

about how we’re doing.  I also wanted to mention out our way in Huelo, the gage at Honopou 

that’s been there for a long time.  I’ve been party to some discussions from a water working 

group that there are some ways of measuring stream flows that don’t involve the full on 

expensive permanent meters but are accurate.  The Chair of Maui Department of Water 

Supply did some research on this and wonder if staff (and USGS) would be interested in 

knowing some of these other options.  For instance, our Hanehoi Stream was supposed to be 

restored in 2008 and we still don’t know how much is restored; no one measures at the top or 

bottom to see what the difference might be. 

 

It would be helpful for our community planning since we have people depending on the 

water as their primary water source, if there’s a way we could partner with somebody to get 

testing down there, you could drive to the top and easily to the bottom diversion.  I’m just 

throwing that out into consideration.  I’m sure a little stream like ours doesn’t make it to the 

state-wide assessment, it’s not on anybody’s radar, but because it has been heavily diverted; 

it’s diverted at four (4) different levels and one level is diverted four (4) different times, all 

the tributaries are diverted.  This restoration, we want to make sure it’s working and not just 

feeding a lot of invasive banyan trees. 

 

In the continuing discussion of this, look outside the box and see if there are ways the 

communities or folks based on Maui so it doesn’t involve travel from CWRM staff, could get 

these measurements and become part of our management record.  Also, we had a lot of 

difficulties with broken gages, majority of the ones in Nā Wai ‘Ehā have not been 

functioning properly and I know Ayron can’t go over because of the freeze on travel with the 

Covid-19.  There needs to be a plan B to have someone on the ground a cooperative 
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relationship maybe the BWS that could help monitor and keep these gages working so we all 

get the information we need; thank you and definitely support approval of this very ambitious 

and needed joint partnership agreement. 

 

Dr. Strauch – this specific approval is for the USGS coop agreement, it doesn’t cover the 

funding or operation and maintenance of the Water Commission gaging stations that we operate.  

State-wide we have 42 of them; we have one on Hanehoi that’s been in operation since 2010 

installed by USGS, but we maintain it.  There are dozens of other equipment possible for 

monitoring streamflow; we try to use the most appropriate equipment for the management 

decision given our own fiscal constraints.  We are working on partnering with other agencies or 

community groups to assess streams with other mechanisms, not just the amount of flow but 

other values. 

 

Ms. deNaie – is that information posted online? 

 

Dr. Strauch – we have seven (7) years of data available online and I can also make any data 

available via email.  We’re working on a more user friendly website. 

 

081820 04:21:07 

Chairperson Case asked for a motion 

 

MOTION:  (HANNAHS/BUCK) 

To approve submittal as submitted 

UNANIMOUSLY APPROVED 

 

Commissioner Buck – thanked USGS for their continued cooperation. 

 

Chair Case – thanked Commissioners, USGS and CWRM staff  
 

 

D. NEXT COMMISSION MEETINGS (TENTATIVE) 
 

September 15, 2020 (Tuesday) 

October 20, 2020 (Tuesday) 
 

This meeting was adjourned at 1:33 pm. 

 

 

 Respectfully submitted, 
 

 

 

 RAE ANN HYATT 

 Commission Secretary 
 

 

OLA I KA WAI: 
 

 

 

M. KALEO MANUEL 

Deputy Director 
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