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BEFORE THE BOARD OF VARIANCES AND APPEALS

COUNTY OF MAUI

STATE OF HAWAII

TOM C. LEUTENEKER, ESQ.
representing HIOLANI RANCH LLC
(Separate Lot Determination),
appealing the advice of the
Director of the Department of
Public Works and Environmental
management, County of Maui,
dated December 28, 2005, that
he could not recognize
separate lots for property
located off of Kahekili
Highway in the vicinity of
Waihe e Elementary School,
Waihe“e, Wailuku, Maui,

Hawaii; TMK No. (2) 3-2-
007:001
Appellant,
vs.

DIRECTOR OF THE DEPARTMENT OF
PUBLIC WORKS AND ENVIRONMENTAL
MANAGEMENT, COUNTY OF MAUI,

Appellee.

Docket No. BVA 20060006

MEDIATED SETTLEMENT AGREEMENT;
EXHIBITS "A" AND "B"

Date of contested case hearing:
August 1, 2007

Mediation Date: July 29, 2008
Time: 9:00 a.m.

Hearings Officer: Honorable E.
John McConnell (ret.)

S:\ALLAJEL\Hiolani BVA 2006-0006\Settlement Agreement.wpd



MEDIATED SETTLEMENT AGREEMENT

This Mediated Settlement Agreement (hereafter,
"Agreement”) is made and entered into this 6th day of March, 2009,
by and between the COUNTY OF MAUI, a political subdivision of the
State of Hawaii, whose mailing address is 200 South High Street,
Wailuku, Maui, Hawaii 96793, hereafter referred to as the "County",
aﬁd HIOLANI RANCH, LLC, a Limited Liability Corporation, whose
mailing address is c¢/o Mancini, Welch & Geiger, 33 Lono Avenue,
Suite 470, Kahului, Maui, Hawaii, 96732, hereafter referred to as
"Hiolani Ranch".

WITNESGSETH:

WHEREAS, on or about October 27, 2005, attorneys for
Hiolani Ranch made a request to the County’s Department of Public
Works for a determination of whether TMK (2) 3-2-007:001 contained
separate lots, such as parcels created prior to the passage of the
County’s subdivision ordinance in 1951 that were not extinguished
by subsequent landowner actions; and

WHEREAS, the County’s Department of Public Works
determined that TMK (2) 3-2-007:001 consisted of only one lot, Lot
B-2, and that all of the affected land titles within Lot B-2 of
Subdivision File No. 3.1998 were portions of each respective lot in
which they were located; and

WHEREAS, this conclusion was reported to Hiolani Ranch'’s
attorney on November 18, 2005; and

WHEREAS, on December 2, 2005, Hiolani Ranch filed an
appeal to the Board of Variances and Appeals (hereafter, "BVA");

and



WHEREAS, Judge E. John McConnell (ret.) was appointed by
the BVA as hearings officer; and

WHEREAS, a contested case hearing was held on August 1,
2007; and

WHEREAS, the hearings officer’s recommended decision and
order was issued on January 29, 2008; and

WHEREAS, a dispute arose between the parties regarding
how to interpret portions of the recommended decision and order;
and

WHEREAS, neither the County nor Hiolani Ranch can predict
how the BVA might decide the matter; and

WHEREAS, neither the County nor Hiolani Ranch can predict
if the ultimate decision of the BVA will be appealed, or if so, how
the Second Circuit Court, the Intermediate Court of Appeals, and/or
the Hawaii Supreme Court might decide the matter if there is an
appeal of the BVA’s decision; and

WHEREAS, the parties agreed to try to resolve their
differences through a mediated settlement; and

WHEREAS, on July 29, 2008, Judge E. John McConnell (ret.)
conducted a mediation and pursuant to such mediation, the parties
were able to resolve the dispute; and

WHEREAS, the parties desire to set forth and document the
mediated settlement of their dispute in writing,

NOW THEREFORE, in consideration of the mutual covenants
contained herein, the parties hereto agree and covenant as follows:

1. The covenants contained herein and the positions of
the parties to this Agreement shall only be binding upon the

parties to this Agreement and the provisions of this Agreement
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shall not establish a legal precedent nor shall the County be bound
to apply covenants set forth herein to other parties who seek
separate lot determinations.

2. The County of Maui hereby withdraws and rescinds
the letter issued by the Director of the Department of Public Works
on November 18, 2005 advising that TMK (2) 3-2-007:001 consisted of
only one lot, Lot B-2, and that all of the affected land titles
within Lot B-2 of Subdivision File No. 3.1998 were portions of each
respective lot in which they were located.

3. The County of Maui hereby recognizes the 21 lots,
listed on Exhibit "A" and shown on Exhibit "B" hereto, as separate,
existing lawfully-established lots of record. Such recognition
shall not be interpreted as a subdivision.

4, Hiolani Ranch shall execute and deliver to the
County a Stipulation that dismisses with prejudice the Notice of
Appeal that was filed with the BVA.

5. In consideration of the mutual covenants contained
herein, Hiolani Ranch hereby waives, releases and discharges any
and all claims against the County arising from or relating to the
County’s separate lot determination reported to Hiolani Ranch'’s
attorney on November 18, 2005.

6. The parties hereto agree that in entering into this
Agreement, neither party is wmaking any admission of any kind
whatsoever, but instead, the parties are compromising contested
claims.

7. Each party hereto acknowledges and agrees that it
has been represented by independent legal counsel of its own choice

throughout the negotiations which preceded the execution of this
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Agreement. Each party hereto represents that the person executing
this Agreement on its behalf has read this Agreement carefully and
knows the contents of this Agreement and that each party has
executed this Agreement freely and without coercion.

8. The parties hereto shall diligently and in good
faith exercise their respective best efforts to perform all of the
covenants and satisfy all of the covenants and conditions of this
Agreement.

9. Nothing herein expressed or implied is intended, or
shall be construed, to confer upon or give any person, other than
the parties hereto, any rights or remedies under this Agreement or
by reason of any covenant, condition or anything else contained in
this Agreement.

10. Anything in this Agreement or elsewhere to the
contrary notwithstanding, to the extent permitted by law, this
Agreement may be amended or supplemented only by an instrument in
writing executed by the parties hereto.

11. Neither this Agreement, nor any uncertainty or
ambiguity here, shall be construed or be resolved against any party
to this Agreement, whether under any rule of construction or
otherwise. To the contrary, this Agreement has been reviewed by
all the parties and interpreted according to the ordinary meaning
of the words used so as to fairly accomplish the purpose of
determining the legal enforceability of any specific provision.

12. Each provision of this Agreement shall be severable
from every other provision of this Agreement for the purpose of
determining the legal enforceability of any specific provision.

The invalidity of any provision of this Agreement shall not affect
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the validity of the remaining provisions of this Agreement that can
be given effect without any such invalid provision.

13. This Agreement incorporates the agreements,
understandings, representations, warranties and negotiations of the
parties hereto, and cannot be changed or terminated orally. All
prior agreements, understandings, representations, warranties and
negotiations, if any, are merged into this Agreement. Further said
prior agreements, understandings, representations, warranties and
negotiations shall not be admissible to interpret or enforce the
express written provisions of this Agreement.

14. This Agreement constitutes the full and entire
agreement between the parties with respect to the matters covered
by this Agreement and there are no other understandings, oral or in
writing, pertaining to the matters covered in this Agreement except
as specifically set forth herein. This Agreement supersedes all
prior agreements, discussions, negotiations, obligations, whether
written or oral, between and among the parties with respect to the
matters covered by this Agreement.

15. This Agreement shall be deemed to have been jointly
drafted and, in construing and interpreting this Agreement, no
provision of this Agreement shall be construed or interpreted for
or against any party heretoc because such provision, any other
provision, or this Agreement, as a whole, was purportedly prepared
by or requested by such party.

l6. The words contained in this Agreement, the
construction, interpretation and enforcement and the rights and
liabilities of the parties hereto shall be determined under,
governed by, and construed in accordance with the laws of the State

of Hawaii.



17. Neither this Agreement nor any provision of this
Agreement can be amended, modified or waived in any way, except by
agreement in writing signed by each of the parties hereto,
consenting to such amendment, modification or waiver.

18. The delay or failure of any party hereto to exercise
any of its rights hereunder shall not be deemed by any other party
to constitute a waiver of such right, unless the party possessing
such right has clearly and expressly given notice of said waiver in
writing to the other party to this Agreement.

19. In the event of a dispute regarding any provision of
this Agreement, the dispute shall be mediated by E. John McConnell
and failing mediation, shall be arbitrated by E. John McConnell.
By executing this Agreement, the parties hereto waive any conflict
of interest that may arise from E. John McConnell serving as both
a Mediator and an Arbitrator, as well as the BVA’'s appointed
hearings officer.

20. This Agreement shall be binding on and inure to the
benefit of the County and Hiclani Ranch and each of their
respective heirs, personal representatives, successors, and
assigns.

21. The parties hereto agree that this Agreement may be
executed in two or more counterparts, and shall be deemed to have
become effective when and only when one or more of such
counterparts shall have been signed by or on behalf of the
Mediator, the County and Hioclani Ranch, although it shall not be

necessary that any single counterpart is signed by or on behalf of



each. All such counterparts shall be deemed to constitute but one
and the same document. For all purposes, including, without
limitation, delivery of this Agreement, duplicate unexecuted pages
of the counterparts may be discarded and the remaining pages
assembled as one document. Signatures transmitted by facsimile
shall be treated and accepted as original signatures, provided that
the party transmitting the signatures by facsimile shall promptly
transmit to all other parties a signature page bearing such party’s
original signature.

IN WITNESS WHEREQF, the parties heretc executed this

instrument on this date, month and year first above written.

MEDIATOR:

E. JOHN McCONNELL ~

COUNTY :

By
CHARMAINE TAVARE
Its Mayor

HIOLANI RANCH, LLC

By

Its

APPROVAL RECOMMENDED:

Wl 77 Chl

MILTON M. ARAKAWA, Director
Department of Public Works
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each. All such counterparts shall be deemed to constitute but one
and the same document. For all purposes, including, without
limitation, delivery of this Agreement, duplicate unexecuted pages
of the counterparts may be discarded and the remaining pages
assembled as one document. Signatures transmitted by facsimile
shall be treated and accepted as original signatures, provided that
the party transmitting the signatures by facsimile shall promptly
transmit to all other parties a signature page bearing such party’s

original signature.

IN WITNESS WHEREOF, the parties hereto executed this

instrument on this date, month and year first above written.

MEDIATOR:

E. JOHN McCONNELL

COUNTY:

By

CHARMAINE TAVARES
Its Mayor

HIOLANI

APPROVAL RECOMMENDED:

MITTON M. ARARAWA, Director

Department of Public Works

;8088710732 #



APPROVED AS TO FORM AND LEGALITY:

Yorwe_ & Bt
RI T. MOTO, Corporation Counsel
E. LOVELL, Deputy Corporation Counsel




STATE OF HAWAII )

) S8S.
COUNTY OF MAUI )
On this < day of /Parefy

20 KQZ » before me appeared CHARMAINE TAVARES, to me personally
known, who being by me duly sworn did say that she is the Mayor
of the County of Maui, a political subdivision of the State of
Hawaii, and that the seal affixed to the foregoing instrument is
the lawful seal of the said County of Maui, and that the said
instrument was signed and sealed in behalf of said County of
Maui by authority of its Charter, and the said CHARMAINE TAVARES
acknowledged the said instrument to be the free act and deed of
said County of Maui.

IN WITNESS WHEREOF, I have hereunto set my hand and

official seal.
S

LT
SN\ 1avascly, . -
§§\° vgd P"o ‘90% Notary Public, State of Hawaii
£3 ‘o xo Bixz Print Name: LINDA K. TAMASHIRO
%*.."'-,uo-“'a‘.?:sg My commission expires: /‘_% :?/90/0
% ............ .:\\\\\\\
s
NOTARY PUBLIC CERTIFICATION
Doc. Date: 3-é-07 # Pages: Bﬂﬂd’udﬂfﬂfwﬁd—w
Notary Name: LINDA K. TAMASHIRO Judicial Circuit:l&?wzz{
Doc. Description:  Z?tetcaknt RS Crnsns- \\\\\\\\\}é\“,tmgla%
29';7/#47!-&";/- S 0,
.o Py Bz
S$8™ Y02
£3:5 G .2
£ ‘#' :RE
S Lsﬁmp rSeal]. £
%, ,“o.“‘m,. §§
A NITTIrTY W
Notary Signature: %m £ %,'ﬁ'ﬂfé.- "’/,,,// oF \\\\\\\\‘
Date: F-5-09 Lt




MAP |D# LAND TITLE

1. 1 Por. of L.C. Aw. 3299-B to Nahalau

2. 2 L.C. Aw. 4064 to Kaawa2 and Poalimas (2)

3. 4 L.C. Aw. 10550 to Naiwielua and Poalima

4, 5 L.C. Aw. 4389-B, Ap. 1 to Keoniu

5. 6 Por. of L.C. Aw. 4282, Ap. 1 to Kane and Poalimas (2)

6. 7 L.C. Aw. 4389-C to Pahoa

7. 8 Por. of L.C. Aw. 4287, Ap. 1 & 2 fo Kalaekalohe and Poalima

8. 10 Por. of L.C. Aw. 4284-B to Pauahi

9. 11 Por. of L.C. Aw. 4282, Ap. 2 to Kane and Poalima

10. 12 Por. of L.C. Aw. 7713, Ap. 24 to V. Kamamaliu

11. 13 Por. of L.C. Aw. 7713, Ap. 24 to V. Kamamaliu

12. 14 L.C. Aw. 4282-C to Kaniuwaiole and Poalimas (2)

13. 15 L.C. Aw. 4389, Ap. 1 to Kahokola and Poalimas {2)

14. 16 Por. of L.C. Aw. 3855 to Puana

15. 17 L.C. Aw. 4009, Ap. 1 to Hokii and Poalima

16. 18 L.C. Aw. 4009, Ap. 2 to Hokii and Poalima

17. 19 L.C. Aw. 4405-Y to Kapo and Poalimas (2)

18. 21 Por. of L.C. Aw. 4405-N, Apana 1 to Kaaukelehonua

19. 22 L.C. Aw. 4429 to Kaua and Poalimas (2)

20. 23 L.C. Aw. 10233 to Malaihi and Poalima

21. 24 Portions of L.C. Aw. 3862 to Pu and L.C. Aw. 4389-d, Ap. 1
to Palea

NOTE: Exhibit “A” refers to information from Exhibit “B”.
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EXHIBIT “A”
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