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Native Registers | Native Testimony English
Land Comission Award | Royal Patent Number | Awarded To: Forfe!gn__ For.e!gg_ I@_:s_._
— I Eng Haw Eng Haw |Register | Testimony| Water in
LA |
377 5366 John Pillitier None None None None X X
406 5376 Napela X X X X None X X
453 997; 997(por.) Kuihelani X X X X None None X
2434 6397(por.) Kahooke X X X X None X X
2436 2009; 2009(por.) Kahaiki X X X X None X X
2495 7790 ' Kaiaholokuaau X X X X None X X
2502 5973; 5973(por.) lhumai X X X X None X X
2503 3652(por.) Ohule X X X X None X X
2533 6529(por.); 6437(por.) {Malaihi X X X X None X X
3225 6298-6458 (por.) Opunui X X X X None X X
3237 6888(por.) Hewahewa X X X X None X X
3292 Mua X X X X None X X
3330 4424(por.); 4622(por.) |Lonohiwa X X X X None X X
3335 7774 Naonohi X X X X None X X
3387 6065(por.) Pooliilii X X X X None X X
3388 6101 Paiwi X X X X None X X
3488 5289 Kaawa X X X X None X
3498 7432 Kaupe X X X X None X
4452 7302(por.) H. Kalama X X X X None X
4461 6630 Kawaa X X X X None X X
3275-E 5154 Kaleo None None X X None X X
3294-B 6102; 6102; 6102(por.) |Moomooiki None None X X None X

SCHEDULE "1"




Land Commission Award Number 3335 to
Naonohi (Volume 7, Page 494)
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Royal Patent Number 7774
(Volume 30, Page 101)
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No, 3332 ~ Ulisna Page 61,

Greetings to the %@nd anmz sionerse: I, Ullama, hereby state my
Jelain fop/ 36 lo'i and the Eula at Walkanl uku /swall Walkani/.
Viailuku -
10 January, 1848 ULLAMA, helr of
Namakaeluag

Ne. 3333 - Nika

I hereby state my el@im at Ahuka, In this land are two mo! 03 Tthat
is my claim which is heveby shated to you, A respectful 53§bwol£
Auhaka, Walluku

January 4, 1848 NIKA

No. 3334 - Nihoaiai

1 hav& L3 lofi at Kahewa, and 10 o'l at Puki, that is the total of
Lo®i which are mcoupiea there, A4 res spectiul farewell.

Kahnwa, Wailuku
6 January 1848 NIHOATAT

No, 3335 ~ Naonohi

I have 16 1ol at Kapalaalaes and 8 1ol at Hélaula, those are my
claims there, A respectful Favewsll,
Halaula, Wailuku

6 January 1848 NAONOHT
No, 3336 ~ Nalopi Page 62

Greetings teo the Land Commnissioners: T hereby atate a 01Qim for
Land. In Hamakua, at Kuiaha, Kuponamoa, is & pavku of land. Kula
land is at Ulupepe, Poholauhala, Rumapopo A house OLdLm is in
Haiku and a sweet potato kula also, At Pauvwela is a sweet potato
mo'o. Those are my claims fop 1and 1o'i and kula, Lauhala end
two houses are in Pauwela and in lulqha. A respectful farewell to
the lLand Commissioners.

Kuiaha in Hamakualoa, Pauwela, Halku,

30 January 1848 NALOPT

3337 -~ Nasnaa

To the Land Commissioners, Greetings: I have 25 more 1o'i, at Punia
and Kaalaea in VWalkapu, Maui. AL Punia arve 19 Lo'i which were from

my makuas and which I have had for 17 vears, AT Kaalaea are 8 ilofi

from my brother in law, and also a small kula at Punia,

Waikapu
29 Dec. 1847 NAANAA

ey
LB B55E
No. 3338 - Namaillou

To the Land Commissioners, Greebings: T hercby statbe my olaim for
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p&g@ 601

5, SBix lo'i ave at Halaula 2, bounded nauvka by Pae, Walhee, the

game, makal by Nailiill, Maalaes, by Pae. p
Parcels 3 and 4 were from me in 1838, Pavecel 5 was from his pakuas.

There ls no opposition,

No, 2424 -« Rawaapolaole July 6, 1849

Kekuakahaull sworxrns I know his land, there 1s one parcel of
17 lo'l and the kula in the 111 of Walkani Nuil, His Lo'is were

from me in 1839, There is no

Page 602

opposition, It is bounded mauka by Kama, Waihee by Kapau, makai
by Kamalle, Maalaea by Kalawalahownu,

No, 3487 - Kaulii July 6, 1850

Puawahie sworns 1 know his land at Waliluku, two parcels,
; Parcel L. 9 lo'i at Rapanoi
| o 2. 7 Lo'i aid house lot at Ahuena,
% He is a kama®sina nher@, and has lived thers contimiously from the
: time of Kamehamehsa T until the present,
L, is bounded mauka By Kalae, Waihee by Mshoe, makal by Nasa and
Hanapepeg Maslaea by Loiki,
2., 18 bounded mauvka by Lolki, Waihee by WMNahoe, makal by Mahoe and
Keahli, Maalaea by Hana,.

J/ No, 3335 « Naonohil

' Cahllikaula sworns I know of two parcels of taro at Halaula

2, at Walluku. HNis land was from Raniu in 1833, There Ls no oppo-
gltion,

1. is bounded mauka by Kaniu, Waihee by Z. Kaauwal, makai by Kawahae
lana, Maalaea by Kaniu,

2, ls bounded mauka by Kaniu, Waihee by Stream of VWalluku, makal

by my land, Maalasea by 4. Kasuvwail,

No, 3495 « Kawahle

Ze, Kaauwal sworne: I know his land at Wailuku,
Parcel 1. Some taro mo'os at Papohaku

I 2 ° pauku [§] & 111
; ] 3, 6 LO. 1 ® & it
; " b, Uouse Lot o ”
‘ Page 603

These people are kamaainas herve, from the time of Kamehameha T,
There is no opposition,

1. is bounded mauka by 4. Kaauwal, Walhse by Wailluka stream, makai
by Z. Kaauwal and Naea, Maalaes by Z., Kaauwal and Nuuanu,

2. 1s bounded mauka by Z, Kaauwal, Waihee, the same, makal by IThuole,
Maalasa by Z., Kaauwal,

. e A/T Z%Zg/
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LCA
406 Apl
453 Ap 1,2
2434

2436 Ap 1,2,3
2495 Ap 1,2,3,4
2502 Ap 1,3
2503 Ap 2
2533 Ap 1
3225
3237 Ap 3
3275E

3292

Water Related Terms for Various Land Commission Awards in Wailuku

RP
5376
997
6397
2009
7790
5973
3652
6529 & 6437
6298
6888
5154

32948 Ap1M1 & M2, Ap: 6102

3330
3335

3387

3388

4461 Ap 1,2

4424 & 4622
7774
6065
6101
6630

Awardee
Napela
Kuihelani
Kahooke
Kahaiki
Kaiaholokuaau
lhumai
Ohule
Malaihi
Opunui
Hewahewa
Kaleo

Mua
Moomooiki
Lonohiwa
Naonohi

Water Terms cited in Metes and Bounds Description

This award contains many lo'i maloo (dry taro) patches

Ap 1 is bounded by a Poalima and Ap 2 is the site of lo'i(taro patches)

A Poalima (ali'i taro patch) cited as a boundary

All 3 Apana are identified as kalo (taro) lots and Apana 2 cites an auwai (ditch)
A Poalima sits within Apana 4

Apana 1 & 3 are kalo (taro) lots and an auwai runs through Ap 3

Apana 2 is a kalo (taro) and house lot bounded by a Poalima

Apana 1 is an aina kalo (taro land) bounded by a Poalima

A Kahawai (stream) and 2 Poalima lie within this parcel that is bounded by an auwa
A Poalima is surrounded by this parcel bounded by an auwai (ditch)

Parcels 1 & 4 contain a kahawai (stream) and Poalima

Identified as a kalo (taro) lot containing auwai (ditch) and Poalima

Apl M1, Ap 1M2, Ap2 all identified as kalo (taro) lots with an auwai adjoining
A kalo (taro) lot with an auwai adjoining

Identified as a kalo (taro) lot containing auwai (ditch)

Award identified as having 9 lo'i (taro patches)

A kalo (taro) lot with an auwai adjoining

Both parcels identified as kalo (taro) lots
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Land Commission Award Number 3388 to Paiwi
(Volume 7, Page 487)
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Royal Patent Number 6101
(Volume 23, Page 369)
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O No, 3388 ~ Paidil Page 70

My claim for 53 do'i is at Kepalaalaea, T hSVQ 2 lauhals trees,
Those are my claims which are occuplied, I waceived bthem from s
Torelgner, A respectful farewell.

Vailuku, 6 January 1848 PATWT

No. 3389 - Pinao

I, Finao, lea at Thuole, my lo'ls are there, and two pauku of land.,

At Paaloa 1s a pauku which i1s from my bunalva*, Kuapuu. 1 am his

repres onuntvve Thoge are the claims. Besgpectfully.

Wailuku _‘
5 January 1848 PINAO "

/*A relationship in which a third party is involved, such as two
husbands of a wife, or two wives of a hu»bnﬁdg or a relationship
between wives of brotbers or husbands of sisters/.

No. 3390 ~ Paele Wailuku, Dec., 25, 1847

Greetings to all the Land Commissioners: The FElele has told us to
state our claims, At Pohakea, next to Pohaku, are 22 lo*i, one
hala clump9 and one kula. That is wmy claim,

PARLE

No. 3394 - Pooa Page 71

To The Land Commissioners, Greetings: I hereby statdé. my claim
for 12 1ofl and a kula, in the PILi called Kalua iki in Wailuku,

Maui, The boundaries are: on The . north, east and west, a land
boundary wall, on the south a wofo of Kawelohea and a ?EL? for

Wahinekuapuu, I received this from Lukua, and it was administered
by The konohikis, Respectfully,
Wailuku, L7 Dec. 1847 POQOA

No. 3395 ~ Paele

To the Land Commissloners, Greetings: I hereby petition for my
claim, an *I11 called Pohakea in Wailuku, Maui, It is bounded on
the north by an PILi of PohﬁkuLJg on the east by the *I1i of Aubhaka,

on the south by some lo'i pafahao, on the west, an PILi of Papohalku.
I have a total of 22 lo'i in it. BRespectfully,
Wailuku, 24 Dec, 1847 PARLE

No, 3396 - Lani
To the Lend Commissioners, Greetings: I hereby petition for my

claim for the *Ili called
T Page 72

Kapoino Jn Walehu, Maui, It was fenced /OT waLLod/ by the Premier
of the Kingdom, M. Kekauluohi. My makua Lived a long time on this

N R 33¢6
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Kane sworns I know of one parcel of taro in the ‘Ili of Halekou,
Wailuku,
Page 639

It was from Kalawalshonu in 1847 %o Kuahine, and from Kushine to him
at the same time, but it was an ancient land from his makuakene,
There 1s no opposition, it is bounded mauka by Kalawaiahonu,
Waihee by the Pali of Wailuku, makai, the same, Maslaea, Wallukun

stream,

No. 2600 - Poholowai July 11, 1849

Alihl sworxne: I know his two parcels of land in Wailuku,

Parcel 1. Taro land in the 'Ili of Kuunsheana 1.

14 2 o (1] Fid 1] 1] 2 ’

It was from Kupe Maila /Mr. Miles/. This was an ancient land from
Auwae, before 1820, There are two po’salima in parcel 2,
1. is bounded mauka by the land boundary wall, Waihee by Kaehu,
makai by *Ili of Kalua, Maalaea by Keahi.
2. is bounded mauka by the land boundary wall, Waihee, the same,
makal by 'Ili of Kalua, Maalaea by Geo. Lans /Lawrence/.

No., 2651 = Alihi

Z, Kaauwal sworn: 1 know of one parcel of tarc in the *Ili of Pa-
pohaku. One lo’i is in the "Ili of Keahuplo, in Wailuku, Parcel 1
was from me in 1844, I had T¥ from Namskeha, The singlé lo'i was
from Kama, There is no opposition.

1. is bounded mauka by my land, Waihee by Naea, makai, the same,

Maslaea by my land,
2. is bounded mauka by Kuapuu, Waihee, the same, makal, by Opunui,

Maalaea, the same,

No. 3388 - Paiwi

Naonohi sworn: I know of one parcel of taro in the °*Ili of Kapala-
alaea, It was from Auwae, before 1830, There is no opposition,

It is bounded mauka by J., Peletia, Waihee by J. Peletia and Moomoo,
makal by John Peletia, Maalaea by Naonohi.

No. 3225 - Opunui

Kamaka sworn: I know of one parcel in these two °Ilis,
sn— Page 640

Lelemako and Pohakupukupu in Wailuku, It is an ancient land from

the makuas from the time of Kamehameha The First, There is no oppo-
sition., Opunui died in 1846 and Kaiole, his wahine, is his heir.,
It is bounded mauka by Kahili, Wailhee by the Pali of Wailuku, makal

by Wahinekaahiki, Maalaea by Kahawai.

" T 3%5%
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LCA

406 Ap1

453 Ap 1,2
2434

2436 Ap1,2,3
2495Ap1,2,34
2502 Ap 1,3
2503 Ap 2
2533 Ap1
3225

3237 Ap3
3275E

3292

Water Related Terms for Various Land Commission Awards in Wailuku

RP
5376
997
6397
2009
7790
5973
3652
6529 & 6437
6298
6888
5154

32948 Ap1M1 & M2, Ap: 6102

3330
3335

3387

3388

4461 Ap 1,2

4424 & 4622
7774
6065
6101
6630

Awardee
Napela
Kuihelani
Kahooke
Kahaiki
Kaiaholokuaau
lhumai
Ohule
Malaihi
Opunui
Hewahewa
Kaleo

Mua
Moomooiki
Lonohiwa
Naonohi
Pooliilii

Water Terms cited in Metes and Bounds Description

This award contains many lo'i maloo (dry taro) patches

Ap 1is bounded by a Poalima and Ap 2 is the site of lo'i(taro patches)

A Poalima (ali'i taro patch) cited as a boundary

All 3 Apana are identified as kalo (taro) lots and Apana 2 cites an auwai (ditch)
A Poalima sits within Apana 4

Apana 1 & 3 are kalo (taro) lots and an auwai runs through Ap 3

Apana 2 is a kalo (taro) and house lot bounded by a Poalima

Apana 1 is an aina kalo (taro land) bounded by a Poalima

A Kahawai (stream) and 2 Poalima lie within this parcel that is bounded by an auwa
A Poalima is surrounded by this parcel bounded by an auwai (ditch)

Parcels 1 & 4 contain a kahawai (stream) and Poalima

Identified as a kalo (taro) lot containing auwai (ditch) and Poalima

Apl M1, Ap 1M2, Ap2 all identified as kalo (taro) lots with an auwai adjoining
A kalo (taro) lot with an auwai adjoining

Identified as a kalo (taro) lot containing auwai (ditch)

Award identified as having 9 lo'i (taro patches)

A kalo (taro) lot with an auwai adjoining

Both parcels identified as kalo (taro) lots
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Land Commission Award Number 3294-B,
Apana 2;
Apana 1, Mahele 1;
Apana 1, Mahele 2 o Momooiki
(Volume 3, Page 730)
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[Royal Patent Number 6102
(Volume 23, Page 371)
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NATIVE TESTIMONY
(HAWAIIAN)
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NATIVE TESTIMONY
(ENGLISH)



/

Page 654

in the ‘I1i of Halelani in Wailuku, His land was from Kanakaole in
1843, Kanakaole had it fronm B. Mahune, and B, Mahune had it fvom
the Mo®l, Ranakaole dispossessed him without cause in 1848, 1t
should be returned to him, since that land isg his, not for Apiki.

Page 655

It is bounded mauka by the L&%& of Kapuskea, Waihee by the land of

Kalawaiahonu, makail, the same s Maalaea by the Pali of Wailuku,

No, 32948 - Moomooiki July 23, 1849

fe . Napela sworn: It was I who wrote his claim in the month of

December, 1847,

Eauhl sworn: I know of two parcels of taro in the JI1ds of Pohaw
kupukupu and Kapalaalaea, Wailuku.
Parcel 1, Taro land and house at Pohakupukupu

W 2 Taro mo'o at Kapalaalaea, The first parcel was from
Kaniau in 1843, whe had it from H, Kalama. Parcel 2 was from Paw
iwi in the time of Kamehameha II. No oppogition, No pofalima in
it,
L. is bounded mauka by Government land, Waihee by the JIli of Kaw
hewa, makal by the 'I1i of Waikani, Maslaea by the *I1i of Puki,
2. 1s bounded mauksa by the "Tli of Unieu, Waihee by the "ILi or
Pukil, makal by the (Ili of Wallkani, Maalaea by the 'ILi of Umieu,

Ao

[In English languages  See Page 67, H. 16 Testimony/

No. 2337 - Thuole

Ihuole sworn: I personally witnessed Kahale write my claim in the
month of July, 1848, _

Holoua sworns I know of one parcel of taro in the 'Ll of Paw
pohaku in Wailuku., He had it from %, Kaauwal in 185 /sig/, who
had it from Namakeha, No opposition, It is bounded maika by the
land of Z. Kaauwai, Walhee by the land of Naea, makai by my land
and that of Kaulahea, Maalaea, by the land of the Mo'i,

No. 3294D = Kahue

Kahue sworns I saw that Naleipuleho wrote my elaim in the month
of Decembey 1847,

Holoua sviorn: I know his land in Vailuku, two parcels,

Page 656
Parcel 1, Taro mo'o in the °Ili of Papohaku :

"2, 2 Taro lo'i in the 'Ili of Kapalaalaes.

The first parcel was from Kalapa In"I846, who had it from 2. Kaauwai .,
Parcel 2 was from Naai, in 18843; it had been Naait's from ancient

times. No opposition.
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LCA

406 Apl

453 Ap 1,2
2434

2436 Ap 1,2,3
2495Ap1,2,3,4
2502 Ap 1,3
2503 Ap 2
2533 Ap1
3225

3237 Ap3
3275E

3292

Water Related Terms for Various Land Commission Awards in Wailuku

RP
5376
997
6397
2009
7790
5973
3652
6529 & 6437
6298
6888
5154

3294B Ap1M1 & M2, Ap: 6102

3330
3335

3387

3388

4461 Ap 1,2

4424 & 4622
7774
6065
6101
6630

Awardee
Napela
Kuihelani
Kahooke
Kahaiki
Kaiaholokuaau
lhumai
Ohule
Malaihi
Opunui
Hewahewa
Kaleo

Mua
Moomooiki
Lonohiwa
Naonohi
Pooliilii
Paiwi
Kawaa

Water Terms cited in Metes and Bounds Description

This award contains many lo'i maloo (dry taro) patches

Ap 1 is bounded by a Poalima and Ap 2 is the site of Io'i(taro patches)

A Poalima (ali'i taro patch) cited as a boundary

All 3 Apana are identified as kalo (taro) lots and Apana 2 cites an auwai (ditch)
A Poalima sits within Apana 4

Apana 1 & 3 are kalo (taro) lots and an auwai runs through Ap 3

Apana 2 is a kalo (taro) and house lot bounded by a Poalima

Apana 1 is an aina kalo (taro land) bounded by a Poalima

A Kahawai (stream) and 2 Poalima lie within this parcel that is bounded by an auwa
A Poalima is surrounded by this parcel bounded by an auwai (ditch)

Parcels 1 & 4 contain a kahawai (stream) and Poalima

Identified as a kalo (taro) lot containing auwai (ditch) and Poalima

Apl M1, Ap 1IM2, Ap2 all identified as kalo (taro) lots with an auwai adjoining
A kalo (taro) lot with an auwai adjoining

Identified as a kalo (taro) lot containing auwai (ditch)

Award identified as having 9 lo'i (taro patches)

A kalo (taro) lot with an auwai adjoining

Both parcels identified as kalo (taro) lots
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Land Commission Award Numlber 377 to John
Pillitier (Volume 3, Page 259)
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Royal Patent Number 5366
(Volume 21, Page 387)
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ToM QUITIQUIT CHEE WATTS & YAMAMOTO, LLP

Carl Tom Donna H. Yamamoto
S.V._(Bud) Quitiquit ATTORN EYS AT F—‘AW Danielle Degele-Mathews
David W.H. Chee 841 Bishop Street, Suite 2125 Jerilynn Ono Hall

Jeffrey D. Watts Honolulu, Hawaii 96813 Edward R. Brooks

Telephone: (808) 526-3011
Fax: (808) 523-1171
dyamamoto@btpglaw.com

April 27, 2012 = >
Department of Land and Natural Resources ;
Commission on Water Resource Management - ’
Attention: Robert Chong =
Kalanimoku Building, Room 227 :} :
1151 Punchbowl Street Oy
Honolulu, Hawaii 96813 o 4
Re:

Wailuku Country Estates Irrigation Company and the Wailuku Country
Estates Community Association, Inc.

Appurtenant Rights Determination in Na Wai Eha Surface Water
Management Areas (Waihee, Waiehu, Iac and Waikapu Streams)

Dear Ladies and Gentlemen:

This firm represents the Wailuku Country Estates Irrigation Company (“WCEIC”) and
the Wailuku Country Estates Community Association, Inc. (“WCECA™) in connection with their
applications that were submitted to the Commission for existing and new water uses.

This letter is in response to the water commission’s letter dated February 21, 2012,
regarding the water commission’s review and comments to the information we submitted for
appurtenant right claims (for TMK: (2) 3-2-002: various) except with respect to the following
which the water commission found to support WCEIC’s and WCECA’s appurtenant right

claims:

1. LCA 2533:1 and RP 6529 (appurtenant right claim documented for Ap 1).
2. LCA 3225 and RP 6298 & 6458 (appurtenant right claim documented).

3. LCA 3292 (appurtenant right claim documented).

4. LCA 3330 and RP 4424, 4622 (appurtenant right claim documented).

5. LCA 3335 and RP 7774 (appurtenant right claim documented).

6. LCA 3387 and RP 6065 (appurtenant right claim documented).

7.

LCA 3388 and RP 6101 (appurtenant right claim documented).

KAILUA-KONA: 75-1000 Henry Street, Suite 208 # Kailua-Kona, HI 96740 8 Telephone: (808) 326-7300 ® Facsimile: (808) 326-7725

FLEID: SWIP, 89 b AGL)L
Dot D _YAAY




Department of Land and Natural Resources
Commission on Water Resource Management
Attention: Robert Chong

April 27,2012

Page 2

Please see the attached chart with our responses to the water commission’s February 21,
2012 letter. In addition, we would like to add the following which explains our responses to the
water commission’s comments that there were no references to water use in some of the Royal
Patents (“RP”’) and Land Commission Awards (“LCA”) in WCEIC’s/WCECA’s application. In
short, implicit in a LCA and RP is the appurtenant right to water. Since the LCA and RP were
required to be in literal agreement with the other, reference to water use in either one means that
there was a reference to water use in the other.

Further, as explained below, since the form of the RP required description by metes and
bounds only, reference to water use may not be in the RP. This should hold true for LCAs as
well. Consequently, testimony at the time of application (which we submitted) should weight in
on whether the lands were being cultivated at that time.

Background

In 1845, the Board of Land Commissioners to quiet land titles was formed. It was the
Land Commission’s responsibility to ascertain or reject claims of interest in land brought before
it. The Board was not empowered to grant fee simple title to land. Its duty was to determine
each applicant’s identifiable interests in land and issue an award describing those interests.
Public Access Shoreline Hawaii v. Hawaii County Planning Commission, 79 Haw. 425, 445, 903
P.2d 1246, 1266 (1995) (“PASH™); Application of Elizabeth Cockett Robinson, 49 Haw. 429,434,
421 P.2d 570, 574 (1966) (the Land Commission Award is a determination of a right to a patent).
Actual title to land could be gained only by a payment of commutation to the Kingdom and
issuance of a royal patent. PASH, 79 Haw. at 445, 903 P.2d at 1266; Omerod v. Heirs of Kainoa
Kupuna Kaheananui, 116 Haw. 239, 247, 172 P.3d 983, 991 (2007) (citing PASH).

After the Land Commission entered a LCA, the Minister of Interior could issue a RP after
the awardee paid a commutation fee. In essence, a RP was a quitclaim of the government’s
interest in the land. Id.; Brunz v. Mott Smith, 3 Haw. 783, 1877 WL 7569 (1877) (the effect of a
patent is to relinquish the government’s interest in the area described therein unto the original
awardee). In summary, neither the LCA nor RP was required to show the use of the land.

Additional Responses to Water Commission’s Comments

Form of RP required metes and bounds

The water commission commented that there were no references to water use in some of
the LCA’s and/or RP’s in WCEIC’s/WCECA’s application. However, this should not be
determinable on the issue of water use or cultivation on the lands since the they were only
required to show the lands’ metes and bounds.



Department of Land and Natural Resources
Commission on Water Resource Management
Attention: Robert Chong
April 27,2012
Page 3

The form of all RPs were required to describe the land therein by metes and bounds or by
natural boundaries. In order to obtain a RP and obtain fee simple ownership of land conveyed
during the Mahele, an awardee needed to present a Boundary Commission judgment describing
his or her land by metes and bounds. Id.; Greenwell v. Paris, 6 Haw. 315, 1882 WL 7783 (1882)
(The object of the boundary commissioner is to enable parties to obtain such Royal Patents
defining their lands by metes and bounds); See Application of Elizabeth Cockett Robinson, 49
Haw. 429, 421 P.2d 570 (1966) (the form of all Royal Patents shall describe the land by actual
survey or by natural boundaries as the case may be).

There were some instances where the water commission noted references to water use in
the LCA but not in the RP, and vice versa. However, the metes, bounds and description of the
survey in the petition must be in literal agreement with the award. Brunz, 3 Haw. 783, 1877 WL
7569 (1877) . Consequently, if water use is referenced in either the LCA or the RP it should
apply equally to the other.

Testimony Regarding Water Use

We note that the water commission did not comment on the testimony submitted and so
are unsure on the water commission’s position regarding the same. Since neither the LCA nor
RP can be relied upon to reference water use (since metes and bounds only were required in
them), testimony by applicants and others at the time of application should weigh equally in on
the question. Furthermore, by virtue of the lands being Kuleana lands, the use of water thereon is
implied. In this regard, the first six sections of the Kuleana Act enabled the common people of
Hawaii to secure fee simple title to the lands they actually cultivated. The seventh section
contained the rights that were to accompany a commoner’s tenancy. Reppun v. Board of Water
Supply, 65 Haw. 531, 549, 656 P.2d 57, 69 (1982).

Generally, the conveyance of land, confirmed by a LCA and/or when the RP was issued
based on such award, carried with it the appurtenant right to water for taro growing.
MecBryde Sugar Company, Limited v. Robinson, 54 Haw. 174, 188, 504 P.2d 1330, 1339 (1973);
See also Maikai v. Hasings & Co., 5 Haw. 133, 1884 WL 6659 (1884) (Holders of Kuleanas are
entitled to water for irrigation purposes from the stream in the land which their Kuleanas are
situated.) Unlike riparian rights, appurtenant water rights are incidents of land ownership. This
includes the water on their lands and all the water which the lands had enjoyed from time
immemorial. Reppun, 65 Haw. at 551, 656 P.2d at 70.

We are also enclosing the following documents that respond to the Commission’s various
comments:

1. File Plan - regarding location of the various apanas.
2. Enlargement of File Plan re LCA 4452:9, RP 7302.
3. Index re LCA 3237.



4, Land Patent No. S-8536 re LCA 32373 issued in 1960.
5. Copy of RP 6102

We trust our responses satisfies the Commission’s comments. Please do not hesitate to
advise the undersigned if you have any questions. Thank you for your consideration in this
matter.

Very truly yours,

TOM QUITIQUIT CHEE WATTS &
YAMAMOTO, LLP

Cnee. (‘%&W

Donna H. Yamamoto

Enclosures

cc: client



WAILUKU COUNTRY ESTATES IRRIGATION COMPANY
and the WAILUKU COUNTRY ESTATES COMMUNITY ASSOCIATION, INC.

Document Commission Comment WCEI/'WCECA Comment
LCA 377 Appurtenant right claim documented for The description of the land in the LCA and the RP are the
“cultivated” and “kuleana” land. same. Consequently, both LCA and RP document the
appurtenant right claim.

RP 5366 Appurtenant right claim documented

LCA 406:1 11 Apana are listed. No specific ref to water | The LCA states: “There are many dry taro lots in the ili of

use for Ap 1. Further documentation required | Puhiawaawa.” Puhiawaawa is apana 1. Consequently,

for Apl. NR, NT, and FT refer to loi, taro, appurtenant right is documented for apana 1. See the

sugar cane and potato patches but do not following that references “Puhiawaawa:

specify which apana. 1. English translation
2. native register (English) that “some taro patches are at
Puhiawaawa...”
3. native testimony (English) by Kuihelani: “There is a
patch and a field at Puhiawaawa...”, by Kailihiwa: “There is
a field and patches at Puhiawaawa...”

RP 5376 No ref to water use. As well, the RP says that the land is in Puhiawaawa. This
should be tied in to the LCA that says there are many dry
taro lots in the ili of Puhiawaawa.

LCA453:1 &2 Appurtenant right claim documented.




RP 997

RP refers to LCA 3572.
No ref to water use.

The File Plan refers to RP 997 (which we submitted for your
reference only). However, we believe RP “997” is a typo on
the File Plan (the “1” is missing) and RP “1997” is correct
because RP 1997 cites LCA 453. Furthermore, RP 1997
mirrors the description in LCA 453 and as such documents
the appurtenant right claim. Also, the register references
taro patches and the native testimony references patches and
farming.

LCA 2434 & 2435

LCA 2434 & 2435 are not shown on survey
or TMK maps. Documentation provided for
LCA 2435 but 2435 is crossed out. NR, NT,
FT documentation provided for LCA 2434.

There appears to be two (2) LCA 2435's. One was issued to
Kaakole (a copy was submitted) and the other was issued to
Kahooke (a copy was submitted). The RP 6397 also states
Kuleana Helu 2435 to Kahooke. However, we believe the
LCA and RP for Kahooke showing 2435 are typos ( and
should be 2434) because the register and testimony for
Kahooke (property in Wailuku) is numbered 2434 while the
property for Kaakole (2435) is in Kapunakea. A poalima is
referenced in the LCA for Kahooke. The register for 2434
refers to loi’s and the native testimony refers to taro and 3
po’alimas and the foreign testimony references kalo and 3
poalimas on the property.

See File Plan (LCA 2435 indicated below Lot 69)

NOTE: all LCA’s that were commented as not located
are shown highlighted on the File Plan.

RP 6397

RP refto LCA 2435.

See above. A poalima is also referenced in the RP. The
description of the land mirrors the LCA.




LCA 2436:1,2 &3

Appurtenant right claim documented for Ap
2. Survey map only shows Ap 2 but not Ap 1
or3

LCA shows that all 3 apanas are identified as kalo (taro) lots
and Apana 2 cites an auwai (ditch). See translation of LCA
into English that was submitted. The register also refers to
loi’s and the native and foreign testimonies refer to loi’s and
kalo. The LCA, RP, testimony and register all cite the same
areas of Pohakukupukupu, Holu and Waikani

See File Plan Map (Apana 1 is indicated on Lot 43; Apana 3
is indicated on Lot 120)

RP 2009

Appurtenant right claim documented for Ap
2. Survey map only shows Ap 2 but does not
show Ap 1 or 3.

The RP mirrors the LCA that shows all 3 apanas identified
as kalo lots.

LCA 2495:1,2, 3
& 4

Appurtenant right claim documented for Ap
1. TMK map only shows Ap 1 but does not
show Ap 2-4.

Apana 4 contains a poalima Alii taro patch (see translation
into English that was submitted and drawing of apana 4 in
L.CA with poalima drawn in). See register, native and
foreign testimonies that references taro land/taro moo at
Pohakupukupu (apana 1 & 2) and Puuokala (apana 3) and
poalima (apana 4).

See File Plan (Apana 2 is indicated on Lot 43; Apana 3 is
indicated on Lot 43; Apana 4 is indicated across Lots 37 and
44)

RP 7790

No ref to water use for Ap 1.

The land description in the RP and LCA are the same and
the comment as to LCA 2495 applies here.




LCA 2502: 1 &3

Appurtenant right claim documented for Ap 2
&3

See English translation of LCA indicating water use for
Apana 1 & 3 which are both taro lots and an auwai runs
through Apana 3. See also the register (reference to loi) and
native testimony (reference to taro (apana 1 & 3) & poalima
(apana 3) and foreign testimony (reference to loi’s (apana 1
& 3) and poalima (apana 3))

RP 5973 Appurtenant right claim documented for Ap 2 | The description of the land in the RP mirrors the LCA.
&3
LCA 2503: 2 LCA is not shown on TMK. Ref'to kalo and | See File Plan (LCA 2503:2 is indicated on Lot 12 of the
pahale North lao Village)
RP 3652 RP is for LCA 2502 RP 3652 cites LCA 2502. However, we believe it is a typo
because the description in RP 3652 is exactly the same as in
LCA 2503. Consequently, both reference water use.
Further, both RP 3652 and LCA 2503 are to Ohule. The
LCA and RP references poalimas, the register references
lois, native testimony references taro and poalimas and
foreign testimony references kalo and poalima.
LCA 3237:3 Appurtenant right claim documented.




RP 6888

No ref to water use

The purpose of the RP was to quitclaim the government’s
interest in the property and to contain metes and bounds
description. Consequently, reference to water use would not
necessarily be in the RP. The register references lois, native
testimony references taro land, taro loi, taro pauku and
foreign testimony references lois.

Royal Patent 6888 is indicated in the Index for LCA 3237
but it is land in Kalihi, Oahu. Before 1960, no RP was
issued. The RP was issued in 1960 and only shows metes
and bounds. A copy is attached.

LCA 3275-E: 3,4,6

Appurtenant right claim documented

RP 5154 No ref to water use The description of the land in RP is the same as in LCA
3275-E and thus, appurtenant right claim was documented in
the RP as well. Native testimony references taro patches
(apana 3), taro pauku (apana 4 & 6) and foreign testimony
references lois (apana 3, 4 & 6).

LCA 3294-B: 2; Appurtenant right claim documented

LCA 3294-B:1,

M1; LCA 3294-B-
1, M2




RP 6102

No ref to water use.

RP tracks LCA and references kalo. Appurtenant right
contained in LCA is in RP. Enclosed is a clearer copy of RP
6102. The native testimony references taro land and taro
moo (cultivated piece of land) and foreign testimony
references moo of kalo.

LCA 3488

Appurtenant right claim documented.

RP 5289

No ref to water use.

The RP notes the land is “Aina Kalo”. The register
references 127 loi’s, native testimony references taro and
poalimas and foreign testimony references kalo land and
poalimas,

LCA 3498

Appurtenant right claim documented.

RP 7432

No ref to water

Reference to “kalo” is contained in both the LCA and RP.
The description in the RP and the LCA are exactly the same.
Consequently, both LCA and RP refer to water use. The
register references taro.

LCA 4452:9

LCA is not shown on TMK map. No refto
Ap. 9.

Reference to “Apana 9” appears on the LCA under the words
“Helu 4452"

See File Plan (LCA 4452 is shown on the enclosed 8 /2x 11
map)




RP 7302

No ref to water use

RP evidenced the government’s quitclaim of its interest in
the property and the RP was only required to contain the
metes and bounds of the property.

LCA 4461:1 & 2

LCA is not shown on TMK MAP. Refto
kalo and moo kalo.

See File Plan (Apana 2 is indicated across Lots 30 and 31;
Apana 2 is indicated on Lot 32).

RP 6630

Ref to kalo and moo kalo.

RP references kalo moo and mirrors the LCA. Also, native
testimony references taro moo.
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