
\•
. . : “.‘

‘‘: .:*

N
I

£

2)))) )) •d
‘

‘ z

I

2 •

a
I

I#0

1
Kaaw

L.C.A3330

Mae2.

Lonohiwa

Kekoo

3 N - /

M: -

- W

if/A

/ / / ) a a

.

p\greer

K E

°

:;

J

a --

- - .

a
L \

——

KekOe
a

a

)
I

.. \

\. ....
-- - • -.

/

oi

— -

/
.

Ahviav

•

-

/
C

\

/
E U

\ Neat

PM LCA -/ LC4Je
J > - L:24S

- c a -a -
l

\o

N

A k/
Wahrnekuapu % 0 . .•

.,:.• ..
0

Kap

• 4

5 - L.c. - - -. w- .

- a -.
.

.

LC44.5’

/ -
-

‘*.• r—

)







Native Registers Native Testimony English
Foreign Foreign Trans

Land Comission Award Royal Patent Number Awarded To:
1-law I-law Register Testimony Water in

LCA
377 5366 John Pillitier None None None None x x

406 5376 Napela x x x x None x x

453 997; 997(por) Kuihelani x x x x None None x

2434 6397(por.) Kahooke x x x x None x x

2436 2009; 2009(por.) Kahaiki x x x x None x x

2495 7790 Kaiaholokuaau x x x x None x x
2502 5973; 5973(por.) Ihumal x x x x None x x
2503 3652(por.) Ohule x x x x None x x
2533 6529(por.); 6437(por.) Maaihi x x x x None x x
3225 6298-6458 (por.) Opunui x x x x None x x
3237 6888(por.) Hewahewa x x x x None x x
3292 Mua x x x x None x x
3330 4424(por.); 4622(por.) Lonohiwa x x x x None x x
3335 7774 Naonohi x x x x None x x
3387 6065(por.) PooIiilii x x x x None x x
3388 6101 Paiwi x x x x None x x
3488 5289 Kaawa x x x x None x
3498 7432 Kaupe x x x x None x
4452 7302(por.) H. Kalama x x x x None x
4461 6630 Kawaa x x x x None x x
3275-E 5154 Kaleo None None x x None x x
3294-B 6102; 6102; 6102(por.) Moomooiki None None x x None x x

SCHEDULE “1”



Land Commission Award Number 3292 to Mua
(Volume 3, Page 713)
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Pue 59

wbh aloha; I h’by otaTnr o:Lalm foi some 1o 3.s 14 are at
9 lu i)U)

r119 1p lj cnr I Olt pht
t,hol ThO fl LSUtOh nih I H1Cl CD ioL at 3u 0U03 iQ ir D I Ofl I hfl i
Copoei opp/ I go 1 0 ho wo it dn f h e I h’ khi l
Wailcapu 22 l)ec,, 184y

WA ::io

No. 3288 Mu Maul Laha, Jan, 19 1848

Respectful greetings; I hereby stale that I have a c:lalm for a
pauku at HaLou., It; was received from Upal who has died and I 1 is
from Unal s wife & this time Tha t is my petition to on, Opal
is the witness, and many other people,

MU

Poluina is the counter claimant; No, 387

No, 3289 -, Moo

I , Moo , hereby state my claims at Papohaku in Walluku, There are 20
1oi, Those are my 1 ittLo claims , which are better than none
Farewell to the laud Ccmml so loners
Wai:Luku, 2 January 1848 MOO

No, 3290 — Mahoe

:c, Mahoc, hereby state that I have some Iois at Ahuena; 21 Lo’i,
2 12 OIflO moot’ul Tho c ihe eLom (or in’ VuLa, anU
also

Pape 4

a house there, i?mspoctfuLiy
Ahuona, • Wai iku 10 Jon, i848

No, 3291 Makaena

Greetings to the Land Commissioners; I hereby state to you that
ai KaupaL 1 h’v 26 nd kuL onci a acrcoure whi oh l Gho
lower boundary, with the balm tree e1umps Kaupali. is in Wailuku,
A respectful farewe:L1,
Kaupali. , Wailuku 30 Dee, 184$ IVJAN.1ENA

\INO, 3292 Mum

I, Mua., hereby state my cLaim for land, 1ol and kula, :Ereceived.
my land from my wahineq Puawahine, Our occupancy was from Keahi,
A Waikani are 5WT6T, 26 dry :Loi, and a kula,
Waikani, Wailuku, NaTiT, January7l848
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No 3511 c.1aalo July Li, 1849 Page 643

Namaole sworn I know his two parcels of land in the Ills in
Wailuku

-ace1 L, house Lot in the fli of KeaLkapehu
2 Tare land Pohakuokauhi

It was from George Lans LLawonce/ in :i84o, No opposition One
po’ali is in parcel 2
:i is bounded mauka by the land boundary wall, Waihee by George
Lawrence, makai by Nakea, Maalaea by Kupa
2 is bounded mauka by Gee Lawrence, 1aihee the same, makai by
the I:Li of Ka:Lua, Maalaea by Ceo Lawrence

No 2454 Kenac

Kuahine sworn I know of one parce:L of ‘bare in the Ili of Luahine
p11 in WaiLuku ThIs land was from Ilimahu in i845 He was a man
who was there long before :1830, in the time of Auwae, No opposition.
Kenao died in 1848 and it is not c:Lear who his heir is, but he had
. wahine, KaLuahine it i bounded ‘iiauka by PaLi end stream, Wathee
by itream, makai ‘by Kalawaiahonu, Maalaea, by PaJ

No. 3500 kaina Wailuku, July 12, :1849

Auimakalani s’J-rorn I know his one parcel o’ :Land in the ‘Ill, of
Auhaka, iWai1uku0 las Land wa from his nakuakane, C kaina,
therefore he inherited the land on the death of hiFmakuakane
No opposition, It is bounded. mauka by my land, WaiheeW1ahawai,
makai by OhuLe, Maalaea by :io 1 pa’ ahao

No0 3292 Mua July 12, :1849 Page 644

Lonohiua sworn S know his Land, one ‘ourcel in the ‘ili of Waikni
nul, Wai:Luku0 His land was from me, it is an ancien”land from my
makuas, from the time of Kamehameha L It was given to Mua in ;L839
No oppo’ition, It bounded mauka by the ‘Iii of Tirnieu and Puako,
Waihee by Manoa (W), makai, Kuihe:Lani and Kii, Maalaea, land of
the Mo’10

No 3330 Lonohiwa

Nawahie (N) sworn I know Iü land, one parcel of taro, in th ‘1:11
of Waikaninul in Wailuku, It was from Kaihekahi, however, the ocou
pancy was from the rJ’here are 3 po’aLima and 1 lo ‘1 pa’ ahao
in it There is no opposition to his om right, It is bounded
mauka by my Land, Waihee by Newahewa, makai by Lulana, Maaiaea by
Kuihelani.

No, 86:L7 Kawe:Lo (W)

Kaawanui sworn I know her :Land, one parcel in the LLi of Kaiua,

- /-I

J3!CIO3 3qqnd SoAJqar’ Jfl2g i!’EM.tJ- UO 0CI00
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Land Commission Award Number 3330 to
Lonohiwa (Volume 3, Page 714)
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Royal Patent Number 4424
(Volume 18, Page 205); and

Royal Patent Number 4622
(Volume 19, Page 117)
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No, 3327. Naialao.Q

Greetings to the Land. Commissioners: The E:lele has said for me tostate my claims for land, My house is there, At Omao I have 3 lo’i,at Oniao Two are 26 lo’i, at Puuopali:Le are 43 lo’ I. and. one smaLLhala tree clump, This is my: little c:Laim, A respectful fareweLl tothe Land Commissioners.
Walehu, Dec, w5, :1847 NAIALAOLAO

No, 3328 Naoopu

Greetings to the Land Commissioners: I hereby state my cLai.m: 57ioi at Keaakukui, :io lo’i at Poohuea, At Kakapaniki is a kula,
Wahahapali is a lauhala grove, five kukui trees, one waina tree
/possibLy a large IsabeLla grape vine/, ire is also a gobey fish
stream, from Kaohe to Kapuoho, which are the boundaries from mauka to
makai. At Pahapahawale is a 1auhala/clum/, Farewel:L to the Land Commissioners, A kukul tree is at Poohuea in Ahiku:Li,
2 January, :1848

NAOOPU

No. 3329 Nuhi

I, Nuhi, have :12 lo’i at Helemano. That is my little claim, which
is better to haveTh’n nothing, A respectfu:L farewe:L:L to the Land
Commissioners,
Helemano, Wailuku, Jan. 4, 1848 NUHI

/No. 3330 Nonohiwa Page 60

The Land Commissioners have encouraged us to cLaim our lo’is and
kulas At Waikani are 9 lo’i and Li kula, That i my claim. I re
eiived them from Kapau.
Wailuku, Maui, Jan, 6, 1848 NONOHIWA

No, 3331 — I. NaLaipuleho

Greet ings to the Land Commissioners: We :learned from the previous
Elele in a small paragraph, we saw the second paragraph of the Law
about the people making their claims,

I hereby sdäte my c:Laim, which was received from Kekauluohi,
and on her ctath, from Kanaina, The products of the land are for
me, all he receives i ;5,00 per man, I am the second /in rank/
from the mountain to the sea, this is my claim. It is the same with
/the ah11]ua of! Paniau, 2.00 /per man/ are for Kanakaole, this is
y claim, If Ilack the money, KanainaThan take /the :land/. If
Kanaina shou:Ld take it without reason for himself7 there 7ou:ld be
difficulty, but, he is admired by the Commicsioner That i’ my cl.aim
Farewell to the Land Commissioners.
Kou /Ahupuaa/ in Napoho
Paniu /Ahupta’a/ at Hamakuapoko
Janus ry8, 1848’ I NALAIPULEHO

JR333o
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NATIVE TESTIMONY
(ENGLISH)



No 3511 - Ka1aai. - Ju:Ly ii 1849 Page 64:3

Kamaole sworn i inow his two vare:Ls :Land in the Ills in
JaUuku

Pare1 L }Loue Lot i the I1i of KeaLakapehu
2, Taro land “ Pohàkuokauhi

It was from George Lane /Larenee/ in :L84O No oppositlon One
ppa is in pare1 2
1. is bounded mauka by the land boundary wall, Waihee by George
Lawrence, makal by Nakea, MaaLaea by Kupa,
2 is bounded mauka by Geo, Lawrence, Waihee, the same, malcai by
the of Kalua MaaLaea by Geo, Lawrenoe,

No, 2454 Kenao

Kuahine sworn: I know of one parcel of taro in the ILl of Luahine
p11 in Wailuku, This land was from Ilimahu in 1845, He was a man
who was there long before :1830, in the time of Auwae, No opposition,
Kenao died. in :L848 and It is not clear who his heir is, but he had
a wahine, Kaluahine, It is bounded mauka by Pall and Stream, Waihee
by stream, makai by Kalawaiahonu, Maalaea, by Pall

—

No, 3500 Kaina Wailuku, Ju:Ly 12, :1849

Aulmakalani sworn: I know his one parce:L of :Land in the ILi of
iTWailuku, in ‘[and wa from his makuakane, a k’aina,
therefore he inherited the land on the death of hi rnakua’ke,
No opposition, It is bounded mauka by my land, Wail-ice 6aawai,
makai by Ohule Naalaea by 1o’ipa’ahao

No 3292 Mua July 12, 1849 Page 644

Lonohiwa sworn: I know hIs land, one parcel in the I1i of Waikani
nui, Wailuku, His land was from me, it is an ancient land. from my
makuas, from the time of Kamehameha I It was given to Mua in 1839,
No opposition, It is bounded mauka by the ‘Iii of TJmieu and Puako,
Waihee by Manoa (N), makai, Kuihelani and. Kapau, Maalaea, land of
the Moi,

_________ ______ _____

-fl

No, 3330 Lonohiwa

Nawahie(W) sworn: I know his :Land, one parce:L of taro, in the I1l
of (laikaniiui in Wai:Luku, It was from Kaihekahi, however, the occu
paney was from the makuas, There are 3 po’alima and 1 i&ahao
in it, There is no opposition to his own right, It is bounded
mauka by my land, Waihee by Hewahewa, makai by Lulana, Maalaea by
Kuihelani,

No, 86:L7 xcawe:Lo (N)

Kaaranui sworn: I know her land, one parcel in the ‘Iii of Kaiua,

J!doo otqnd SOARIatV !!‘‘“H UO pO!dOO
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Land Commission Award Number 453, Apanas 1
and 2 to Kuihelani

(Volume 3, Page 715)
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File Plan Description Shows:

Royal Patent Number 997
(Volume 8, Page 273)

Should be Royal Patent Number 1997
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Page 174

wrongly hindered me at this time, This is not the edge of his land.
Wailaku
12 Feb. 1847 LXIII

___________________________

-
-- S I — is - - - -: --

No. 452 Kaiole

Greetings to you tim Land Commissioners:

I hereby petition you for my right. I have some tare patches and a
houselot at Waikani, Watluku, 25 tare patches and the a.

- Wailuku -

12 Feb. 1847 KAXOLB
_i- :-:t—-1,rt s - - :m — ---‘--F !:A --

/Ilo. 453 ICuihelani

Letter telling ot thb basis of right in the tan patch and the basis
of right in êarious’j$g gi1 “fl-An of Wailuku.

There arc 93 tare patches at Keahupio and also an unirrigated kula.
The description is as follows: on the north, a small stream, on tEe
east, the highway, on the south, the edge of the cliff and the kul4
of Puako 9r on the west, the auwai • Those are the boundaries and that
place is our tare patch tuleana from my parents from long ago,

- Page 175

Kaiakahi remained and upon his death I inherited it. eleven tare
patches.at Puhiawawa and also a small kula there, this was from
Kailihiwa. Seven tare patches at MokuEuil’ 20 tare patches at Ahuana,
2 at Halaula, 2 at anv-thar Halaula, 1 tare patch at Icumuwiliwili,
70 at Peepee. This place is mine from Mahune eta asked him and he
gave me that place. No one baa hindeced me until today.
Wailuku
6 Feb. 1847 - TCtJIfULANI

- ‘d_-_t
- -t7-’e-t-r-’_t -.

No. 454 Naleipuleho Feb. 13, 1847

Greetings to the Land Commissioners:

Letter telling of this kuleana at Waihee. Kaauwai gave me that land
of Kuiopuni. In the year of our Lord, 1836, we lived at Waihee, a

farm for Keakakilohi. There was no vegetable food on this land. It
was I who tarmed, with the students • When there was food, the school

house teas built and a sleeping house. I lived there four years with
the students. The students farmed as their compensation

Page 176

to the school teacher, Naleipuleho. The bth it ldhte cc,,. The bonn
daq of Knunakawelu is on the east, a fence is on the north,

- 453

.mdoo oqqnd ‘°‘W1°Vs !!“‘H U PO!dOO
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No d34 Nala ipuieho page 132.

Kai.Ii sworn by the Bible

I have seen the place that Nalaipuleho is claiming which is in Waihee named

Kukuiopuni. Nalaipuieho had received his (interest) from Z. KaauwaL. Kaauwai

had lived there by reason of the right from Hoep:i.i. Nalaipuleho began to live
there In the year 1836. The land formerly was a plain without any plants9 so
Nala ipueho worked on the land with students There was a school house there

and a sleeping house too which Nal aipuleho still has at this time. The place

is overgrown with weeds but the school house st ill remains at the present time

pela sworn by the Bible:

N (Na laipuleho) lived there in the year 1837. Kacuwa i had given that

place to him arid the boundaries are on the north is Punahawele on tha south is
Pohanokama and on the west is Halepaka. Nalaipuleho

page 183

did cult ivat ion there tint il the year 1842 Kauluohi gave him land at Be lekane
in Laha.ina and liviriq WCS under Kekauluchi instead of Kaauwai After Kekeuluohi s

death, living would then be under her successor V Kamamalu perhaps

No, 543 Kuiheiarii

iiJji sworn by the Word of God:

J. have seen that place this person here is claiming Kuihelani was the
property seeker and Auwae was the possessor of the property. Auwae sought
inheritance for the children while Puhi had possession of the prope:ty. When
Puhi died Kaiakah i became the heir and when Ka:iakahi died the children were
the heirs and they (two ) have the farming of the land at this time • No one
has objected to him for Puhiawawa Mokuhan , Halaula Pepee and the other fields
which are adj acent to him (his fields ).

Ohunui sworn by the Word of God

I have known about all of the things he is claiming on that place and this
place which he has cultivated and the fields axe for him too from lao and going
further toward the sea I have known that no one has obi ected to him there.

Napeia sworn by the l3ihl e:

:1: am reporting about Puhanawawa • There are 25 patches there and this land
was from Ka ilihiwa with the boundaries as a property is on the north, Kahal.e
houses are on the south9 Waikani , Ahuena arid the distant pathway are on the west
side, Bailey and 1 had surveyed that place

page 184

and found 64 acres and it was divided thus, 1/3 [of landi besides 70 patches were
for Kui,helani and of our 2/3 [of land j, 1/3 of• i• is with me and 1/3 has been
returned to the government because the person who had owned the land is dead.

Al
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I
j Llih Iwo sworn by the Word of God: page 184

I am the one who have given Puhiwawa for farming to those people and they

stiLt have it at this time, no one has objected to them.

No 428 Kaonohlmalca From pq 178

Kapau sworn by the fiord of God:

That place that l(aoohi.maka is claiming Is at WaikanL The two patches

which he has are from me The two patches whh he has are from me (hey were

my two old patches Pikanele had given him his Land I have personally seen

those patches and he has been living there until the present time no one has

ohj ected

No. 457 Kawailiilii

Qpunui sworn by the fiord of God:

These things that Kawailiil ii are claiming are in Wa iluku at Puako That

place is from his parents, from the time of Kuihelani. to the present time and

he hasa house there too. No one has objected to him to this day.

page 185

Kahoohuwa sworn by the Word of God:

I have seen that place which is at Puako and is an ili for Wailuku here.

The land is from his (Kawail liii ) parents who had received it from Kuihe lan 1. I

and he is living at that place at this time and no one has objected to him,

lie also has a fence there.

No,
462 Mahuka

Wahinealii sworn by the Bible:

I have seen the place that Mahuka is claiming which is in Viai.kapu Kaloa—

pelu is the name of the- iii • There are 6 patches at Kaopala. He had received

those patches in the year 1840 and in 1844 he received Kaloapelu.

There were servants there previously and they lived under Mahuka and the

patches were taken away at this time in the year 1846. Haa had received it

from Kaai leaving 10 remaining patches for Mahuka Mahuka s problem probably

did not end with those patches, He has four children; therefore, Mahuka re

quested the return of those lands to him just as he had them mit lal 1y

A testimony for Mahuka has been postponed until Monday when work will be

resumed. bee pg. 187

j No. 473 Kanekoa page 186

Peahi sworn by the Word of God:

Kanekoa s interests arc at IKauluhala and Nehe There is a house site at

Nehe and he had received his right from Kekumaewa which was an old place for

10!doo 3!jqnd S3Aitpi uo po:cloo
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TOM QuITIQuIT CHEE WATTS & YAMAMOTO, LLP
Carl Tom Donna H Yamamoto
S.V. (Bud) Quitiquit ATTORNEYS AT LAW Danielle Degele-Mathews
David W.H. Chee 841 Bishop Street, Suite 2125 Jerilynn Ono Hall
Jeffrey D. Watts Honolulu, Hawaii 96813 Edward R. Brooks

Telephone: (808) 526-3011
Fax: (808) 523-1171

dyamamotobtpqIaw.com

April27,2012

Department of Land and Natural Resources
Commission on Water Resource Management
Attention: Robert Chong
Kalammoku Building, Room 227
1151 Punchbowl Street
Honolulu, Hawaii 96813

Re: Wailuku Country Estates Irrigation Company and the Wailuku Country
Estates Community Association, Inc.

Appurtenant Rights Determination in Na Wai Eha Surface Water
Management Areas (Waihee, Waiehu, lao and Waikanu Streams)

Dear Ladies and Gentlemen:

This firm represents the Wailuku Country Estates Irrigation Company (“WCEIC”) and
the Wailuku Country Estates Community Association, Inc. (“WCECA”) in connection with their
applications that were submitted to the Commission for existing and new water uses.

This letter is in response to the water commission’s letter dated February 21, 2012,
regarding the water commission’s review and comments to the information we submitted for
appurtenant right claims (for TMK: (2) 3-2002: various) except with respect to the following
which the water commission found to support WCEIC’s and WCECA’s appurtenant right
claims:

1. LCA 2533:1 and RP 6529 (appurtenant right claim documented for Ap 1).
2. LCA 3225 and RP 6298 & 6458 (appurtenant right claim documented).
3. LCA 3292 (appurtenant right claim documented).
4. LCA 3330 and RP 4424, 4622 (appurtenant right claim documented).
5. LCA 3335 and RP 7774 (appurtenant right claim documented).
6. LCA 3387 and RP 6065 (appurtenant right claim documented).
7. LCA 3388 and RP 6101 (appurtenant right claim documented).

KAILUA-KONA: 75-1000 Henry Street, Suite 208 Kailua-Kona, HI 96740 Telephone: (808) 326-7300 Facsimile: (808) 326-7725



Department of Land and Natural Resources
Commission on Water Resource Management
Attention: Robert Chong
April 27, 2012
Page 2

Please see the attached chart with our responses to the water commission’s February 21,
2012 letter. In addition, we would like to add the following which explains our responses to the
water commission’s comments that there were no references to water use in some of the Royal
Patents (“RP”) and Land Commission Awards (“LCA”) in WCEIC’s/WCECA’s application. In
short, implicit in a LCA and RP is the appurtenant right to water. Since the LCA and RP were
required to be in literal agreement with the other, reference to water use in either one means that
there was a reference to water use in the other.

Further, as explained below, since the form of the RP required description by metes and
bounds only, reference to water use may not be in the RP. This should hold true for LCAs as
well. Consequently, testimony at the time of application (which we submitted) should weight in
on whether the lands were being cultivated at that time.

Background

In 1845, the Board of Land Commissioners to quiet land titles was formed. It was the
Land Commission’s responsibility to ascertain or reject claims of interest in land brought before
it. The Board was not empowered to grant fee simple title to land. Its duty was to determine
each applicant’s identifiable interests in land and issue an award describing those interests.
Public Access Shoreline Hawaii v. Hawaii County Planning Commission, 79 Raw. 425, 445, 903
P.2d 1246, 1266 (1995) (“PASII’); Application ofElizabeth Cockett Robinson, 49 Haw. 429,434,
421 P.2d 570, 574 (1966) (the Land Commission Award is a determination of a right to a patent).
Actual title to land could be gained only by a payment of commutation to the Kingdom and
issuance of a royal patent. PASH, 79 Haw. at 445, 903 P.2d at 1266; Omerod v. Heirs ofKainoa
Kupuna Kaheananui, 116 Haw. 239, 247, 172 P.3d 983, 991 (2007) (citing PASH).

After the Land Commission entered a LCA, the Minister of Interior could issue a RP after
the awardee paid a commutation fee. In essence, a RP was a quitclaim of the government’s
interest in the land. Id.; Brunz v. Mott Smith, 3 Raw. 783, 1877 WL 7569 (1877) (the effect of a
patent is to relinquish the government’s interest in the area described therein unto the original
awardee). In summary, neither the LCA nor RP was required to show the use of the land.

Additional Responses to Water Commission ‘s Comments

Form ofRP required metes and bounds

The water commission commented that there were no references to water use in some of
the LCA’s and/or RP’s in WCEIC’s/WCECA’s application. However, this should not be
determinable on the issue of water use or cultivation on the lands since the they were only
required to show the lands’ metes and bounds.



Department of Land and Natural Resources
Commission on Water Resource Management
Attention: Robert Chong
April 27, 2012
Page 3

The form of all RPs were required to describe the land therein by metes and bounds or by
natural boundaries. In order to obtain a RP and obtain fee simple ownership of land conveyed
during the Mahele, an awardee needed to present a Boundary Commission judgment describing
his or her land by metes and bounds. Id.; Greenwell v. Paris, 6 Raw. 315, 1882 WL 7783 (1882)
(The object of the boundary commissioner is to enable parties to obtain such Royal Patents
defining their lands by metes and bounds); See Application ofElizabeth Cockett Robinson, 49
Raw. 429, 421 P.2d 570 (1966) (the form of all Royal Patents shall describe the land by actual
survey or by natural boundaries as the case may be).

There were some instances where the water commission noted references to water use in
the LCA but not in the RP, and vice versa. However, the metes, bounds and description of the
survey in the petition must be in literal agreement with the award. Brunz, 3 Raw. 783, 1877 WL
7569 (1877). Consequently, if water use is referenced in either the LCA or the RP it should
apply equally to the other.

Testimony Regarding Water Use

We note that the water commission did not comment on the testimony submitted and so
are unsure on the water commission’s position regarding the same. Since neither the LCA nor
RP can be relied upon to reference water use (since metes and bounds only were required in
them), testimony by applicants and others at the time of application should weigh equally in on
the question. Furthermore, by virtue of the lands being Kuleana lands, the use of water thereon is
implied. In this regard, the first six sections of the Kuleana Act enabled the common people of
Hawaii to secure fee simple title to the lands they actually cultivated. The seventh section
contained the rights that were to accompany a commoner’s tenancy. Reppun v. Board of Water
Supply, 65 Raw. 531, 549, 656 P.2d 57, 69 (1982).

Generally, the conveyance of land, confirmed by a LCA and/or when the RP was issued
based on such award, carried with it the appurtenant right to water for taro growing.
McBryde Sugar Company, Limitedv. Robinson, 54 Raw. 174, 188, 504 P.2d 1330, 1339 (1973);
See also Maikai v. Hasings & Co., 5 Haw. 133, 1884 WL 6659 (1884) (Holders of Kuleanas are
entitled to water for irrigation purposes from the stream in the land which their Kuleanas are
situated.) Unlike riparian rights, appurtenant water rights are incidents of land ownership. This
includes the water on their lands and all the water which the lands had enjoyed from time
immemorial. Reppun, 65 Raw. at 551, 656 P.2d at 70.

We are also enclosing the following documents that respond to the Commission’s various
comments:

1. File Plan - regarding location of the various apanas.
2. Enlargement of File Plan re LCA 4452:9, RP 7302.
3. Index re LCA 3237.



4. Land Patent No. S8536 re LCA 3237:3 issued in 1960.
5. CopyofRP6lO2

We trust our responses satisfies the Commission’s comments. Please do not hesitate to
advise the undersigned if you have any questions. Thank you for your consideration in this
matter.

Very truly yours,

TOM QUITIQUIT CHEE WATTS &
YAMAMOTO, LLP

Donna H. Yamamoto

Enclosures

cc: client



WAILUKU COUNTRY ESTATES IRRIGATION COMPANY
and the WAILUKU COUNTRY ESTATES COMMUNITY ASSOCIATION, INC.

Document Commission Comment WCEI/WCECA Comment

LCA 377 Appurtenant right claim documented for The description of the land in the LCA and the RP are the
“cultivated” and “kuleana” land. same. Consequently, both LCA and RP document the

appurtenant right claim.

RP 5366 Appurtenant right claim documented

LCA 406:1 1 1 Apana are listed. No specific ref to water The LCA states: “There are many dry taro lots in the iii of
use for Ap 1. Further documentation required Puhiawaawa.” Puhiawaawa is apana 1. Consequently,
for Api. NR, NT, and FT refer to loi, taro, appurtenant right is documented for apana 1. See the
sugar cane and potato patches but do not following that references “Puhiawaawa:
specify which apana. 1. English translation

2. native register (English) that “some taro patches are at
Puhiawaawa...”
3. native testimony (English) by Kuihelani: “There is a
patch and a field at Puhiawaawa...”, by Kailihiwa: “There is
a field and patches at Puhiawaawa...”

RP 5376 No ref to water use. As well, the RP says that the land is in Puhiawaawa. This
should be tied in to the LCA that says there are many dry
taro lots in the ili of Puhiawaawa.

LCA 453: 1 & 2 Appurtenant right claim documented.



RP 997 RP refers to LCA 3572. The File Plan refers to RP 997 (which we submitted for your
No ref to water use. reference only). However, we believe RP “997” is a typo on

the File Plan (the “1” is missing) and RP “1997” is correct
because RP 1997 cites LCA 453. Furthermore, RP 1997
mirrors the description in LCA 453 and as such documents
the appurtenant right claim. Also, the register references
taro patches and the native testimony references patches and
farming.

LCA 2434 & 2435 LCA 2434 & 2435 are not shown on survey There appears to be two (2) LCA 243 5’s. One was issued to
or TMK maps. Documentation provided for Kaakole (a copy was submitted) and the other was issued to
LCA 2435 but 2435 is crossed out. NR, NT, Kahooke (a copy was submitted). The RP 6397 also states
FT documentation provided for LCA 2434. Kuleana Helu 2435 to Kahooke. However, we believe the

LCA and RP for Kahooke showing 2435 are typos ( and
should be 2434) because the register and testimony for
Kahooke (property in Wailuku) is numbered 2434 while the
property for Kaakole (2435) is in Kapunakea. A poalima is
referenced in the LCA for Kahooke. The register for 2434
refers to loi’ s and the native testimony refers to taro and 3
p0’ alimas and the foreign testimony references kalo and 3
poalimas on the property.

See File Plan (LCA 2435 indicated below Lot 69)

NOTE: all LCA’s that were commented as not located
are shown highlighted on the File Plan.

RP 6397 RP ref to LCA 2435. See above. A poalima is also referenced in the RP. The
description of the land mirrors the LCA.

2



LCA 2436:1, 2 &3 Appurtenant right claim documented for Ap LCA shows that all 3 apanas are identified as kalo (taro) lots
2. Survey map only shows Ap 2 but not Ap 1 and Apana 2 cites an auwai (ditch). See translation of LCA
or 3 into English that was submitted. The register also refers to

loi’s and the native and foreign testimonies refer to loi’s and
kalo. The LCA, RP, testimony and register all cite the same
areas of Pohakukupukupu, Holu and Waikani

See File Plan Map (Apana 1 is indicated on Lot 43; Apana 3
is indicated on Lot 120)

RP 2009 Appurtenant right claim documented for Ap The RP mirrors the LCA that shows all 3 apanas identified
2. Survey map only shows Ap 2 but does not as kalo lots.
showAp I or3.

LCA 2495:1, 2, 3 Appurtenant right claim documented for Ap Apana 4 contains a poalima Alii taro patch (see translation
& 4 1. TMK map only shows Ap 1 but does not into English that was submitted and drawing of apana 4 in

show Ap 2-4. LCA with poalima drawn in). See register, native and
foreign testimonies that references taro land/taro moo at
Pohakupukupu (apana 1 & 2) and Puuokala (apana 3) and
poalima (apana 4).

See File Plan (Apana 2 is indicated on Lot 43; Apana 3 is
indicated on Lot 43; Apana 4 is indicated across Lots 37 and
44)

RP 7790 No ref to water use for Ap 1. The land description in the RP and LCA are the same and
the comment as to LCA 2495 applies here.

3



LCA 2502: 1 & 3 Appurtenant right claim documented for Ap 2 See English translation of LCA indicating water use for
& 3 Apana 1 & 3 which are both taro lots and an auwai runs

through Apana 3. See also the register (reference to loi) and
native testimony (reference to taro (apana 1 & 3) & poalima
(apana 3) and foreign testimony (reference to loi’s (apana 1
& 3) and poalima (apana 3))

RP 5973 Appurtenant right claim documented for Ap 2 The description of the land in the RP mirrors the LCA.
&3

LCA 2503: 2 LCA is not shown on TMK. Ref to kalo and See File Plan (LCA 2503:2 is indicated on Lot 12 of the
pahale North lao Village)

RP 3652 RP is for LCA 2502 RP 3652 cites LCA 2502. However, we believe it is a typo
because the description in RP 3652 is exactly the same as in
LCA 2503. Consequently, both reference water use.
Further, both RP 3652 and LCA 2503 are to Ohule. The
LCA and RP references poalimas, the register references
lois, native testimony references taro and poalimas and
foreign testimony references kalo and poalima.

LCA 3237: 3 Appurtenant right claim documented.

4



RP 6888 No ref to water use The purpose of the RP was to quitclaim the government’s
interest in the property and to contain metes and bounds
description. Consequently, reference to water use would not
necessarily be in the RP. The register references lois, native
testimony references taro land, taro loi, taro pauku and
foreign testimony references lois.

Royal Patent 6888 is indicated in the Index for LCA 3237
but it is land in Kalihi, Oahu. Before 1960, no RP was
issued. The RP was issued in 1960 and oniy shows metes
and bounds. A copy is attached.

LCA 3275-E: 3,4,6 Appurtenant right claim documented

RP 5154 No ref to water use The description of the land in RP is the same as in LCA
3275-E and thus, appurtenant right claim was documented in
the RP as well. Native testimony references taro patches
(apana 3), taro pauku (apana 4 & 6) and foreign testimony
references lois (apana 3, 4 & 6):

LCA 3294-B: 2; Appurtenant right claim documented
LCA 3294-B:1,
Ml; LCA 3294-B-
I, M2
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RP 6102 No ref to water use. RP tracks LCA and references kalo. Appurtenant right
contained in LCA is in RP. Enclosed is a clearer copy of RP
6102. The native testimony references taro land and taro
moo (cultivated piece of land) and foreign testimony
references moo of kalo.

LCA 3488 Appurtenant right claim documented.

RP 5289 No ref to water use. The RP notes the land is “Ama Kalo”. The register
references 127 loi’s, native testimony references taro and
poalimas and foreign testimony references kalo land and
poalimas,

LCA 3498 Appurtenant right claim documented.

RP 7432 No ref to water Reference to “kalo” is contained in both the LCA and RP.
The description in the RP and the LCA are exactly the same.
Consequently, both LCA and RP refer to water use. The
register references taro.

LCA 4452:9 LCA is not shown on TMK map. No ref to Reference to “Apana 9” appears on the LCA under the words
Ap. 9. “Helu 4452’

See File Plan (LCA 4452 is shown on the enclosed 8 V2 x 1 1
map)
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RP 7302 No ref to water use RP evidenced the government’s quitclaim of its interest in
the property and the RP was only required to contain the
metes and bounds of the property.

LCA 4461:1 & 2 LCA is not shown on TMK MAP. Ref to See File Plan (Apana 2 is indicated across Lots 30 and 31;
kalo and moo kalo. Apana 2 is indicated on Lot 32).

RP 6630 Ref to kalo and moo kalo. RP references kalo moo and mirrors the LCA. Also, native
testimony references taro moo.

7


