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Native Registers | Native Testimony English
Land Comission Award | Royal Patent Number | Awarded To: Forfe!gn__ For.e!gg_ I@_:s_._
— I Eng Haw Eng Haw |Register | Testimony| Water in
LA |
377 5366 John Pillitier None None None None X X
406 5376 Napela X X X X None X X
453 997; 997(por.) Kuihelani X X X X None None X
2434 6397(por.) Kahooke X X X X None X X
2436 2009; 2009(por.) Kahaiki X X X X None X X
2495 7790 ' Kaiaholokuaau X X X X None X X
2502 5973; 5973(por.) lhumai X X X X None X X
2503 3652(por.) Ohule X X X X None X X
2533 6529(por.); 6437(por.) {Malaihi X X X X None X X
3225 6298-6458 (por.) Opunui X X X X None X X
3237 6888(por.) Hewahewa X X X X None X X
3292 Mua X X X X None X X
3330 4424(por.); 4622(por.) |Lonohiwa X X X X None X X
3335 7774 Naonohi X X X X None X X
3387 6065(por.) Pooliilii X X X X None X X
3388 6101 Paiwi X X X X None X X
3488 5289 Kaawa X X X X None X
3498 7432 Kaupe X X X X None X
4452 7302(por.) H. Kalama X X X X None X
4461 6630 Kawaa X X X X None X X
3275-E 5154 Kaleo None None X X None X X
3294-B 6102; 6102; 6102(por.) |Moomooiki None None X X None X
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Land Commission Award Number 2495, Apanas
1, 2, 3 and 4 to Kaiaholokuaau
(Volume 5, Page 320)
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Royal Patent Number 7790
(Volume 30, Page 157)
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N, 2493 Hoa

To the Land Commissioners, Greetings: 1 hereby state my claim for
land in the Yili ab Kq!aeoaa9 Aﬁgpua a of KaneahL Island of Oahu,
consisting of L m'’o of L tare lo? 1, T have 2 Em 1 at Kikiwelawela
in Heeila, 1 Lo i Th the 111 at “Kumupall in Kaneohe, My house clainm
is at ﬁata@paa in Kaneohe, I got this claim before the law was pub-
lighed,

KOA X his mark

No, 2494  Julia Kekou

Hear ye, ye Commissloners whom the Mo'il has appointed, Greetings and

peaces. 1, the one whose name is below
Page 5273

hereby state wy claim for some 1o'is here in Bwa, in the Ahupua’a of
Kalauao. We have 6 Llofi, together withthe fish in one Lo'iﬁﬁgnd
This is an old weed grown pLaoe and was not worked on until the
present, It was formerly used in the time of Kaoleioku, and at this
time 1s being worked on by me. In 1844 I gave the gond sum of ninety

dollars to leas@& those lo'ils,

My occupancy 1s as konohiklg or perhaps supervisor, under Konia,

But since the call in the Hlele by you, the Commissioners, to state
our claimﬁ, is this not a c¢laim? The Landlords are saying we should
live under them and that they will tell you, but there is no section
in the law which indicates that the Landlords should petition for

the claims of the kaua 4 Grvanta/ and they a[one should be pTlV1leg9d
that the ftenants may not be heedloq 1y dis pOmnﬁﬂﬂ@d, neor barred wibhu
out reason, from everything he has made with his own hands and im-
provements which he thinks of making, page 2, section 1«2,

This is the claim which is stated to you. Farewell to you, and good
wighes and peace to you all.
Honolulu, Oahu, 1 January, L1848 JULIA KEKOU

"No, 2495  Kaiaholokuaau

Wailuku is the large area, Puuohala is the small area, an 'i1i within,

This petition was written in the vear of the Lord, 1847, on the 22nd
day of December, Ohuanui is my claiwm for land, Auwae was the one
over Walluku at that time, How is 1t? Is it not a right? Perhaps
it is. Vhen Auwae died, his son, KaWQ1Lepolepo, inherited it and
Ohuanui was my land, When he died, that was my land, from th@n until
Kailihiwa had Wailuku, The nccupatlon of the land was continucus, I
did not go away, and so on, until Keahi had Wailuku. Is this not a
right? Here is this petition for the lo'is., I have ten of them and

BT, v ara i AR P R A A
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copied on Hawaii State Archives public co

and mauvka of them is my kula. It is enclosed by the soil of /from/
the water fllow. 1 have & place of vaging water. On the cast are.

some lo'is of B%Wda; on the north are some lo’is of Namauw, on the
E 5

it

south” and west is a watercourse. Kalsholokuanu kunows of these
of mine in Lhe il of lﬁhaxupukupu Petition for land clainm of
Kekahuna, My claim there is for my 9 lo”t On the east and the north
are some lo’is of Kahaikl, on the south ¢ are some lo’is of Kawmanoa, and
on the west is a watercourse Alsc, here :is my house claim, Pohaku-

kupukupu is the °1l11i, Ohuwuu1 13 the claim Tor a houselot. ©On the
east is a JDJHJNO of the fences. on the north is the government wa'll,
on the south is a vaueraourﬂe and on the west is the old wall. For
Kalaholokuaau, Also, here ig something else in my 1e*tov0 Wailuku
ig the large area, Puuaha?% ig the *113, the pet!fzon ig for Ohuanuil
/Wh]ch WAS he}d/ fram Auwae to ﬁﬂﬁd]!@p010po, to KﬁilwhiW&g to Keahi,
as above. Is this not

Page 525

a right? Perhaps 1t is, It has a total number of Fifteen Lofis and
a kula, On the east are some po’alima lo'is, on the north is a mofo
of Kahula, on the south is a @h_gvof NVamauu, on the west ls a wate
course, MOO, 1, KATAHOLOKUAAU, who wrote concerning this land clainm,
am the heilr of MOO,

Wailluku, Dec. 22, 1847

No., 2496 Keliihelemoku

To the Land Commissioners, Greetings: I hereby state ny clalm for
land in the °*ill at Lilipuna in Kaneohe, Island of Osahu, con'ioting
of 1L mo'o. The boundaries are: On the east, the pofalime the
south, the land of Puhulu, on the west, my kula, on the nnrthg the
land of Kamanu, My house claim and my kula cLaLm are adjacent to

Puhalahua s, and also with Kamnskahonu'®s, Here is this claim: T have
b pofalima 1o'i and 1 pofalima kuls, which I got before the law was
pr]nuod

KELITHELEMORU

No., 2497 Kaheau

To the Land Commlssionorm, Greetings:s 1 hereby state ny claim forp

land in the *il1l in Walkapoki in Kaneoche, consisting of 1 mo'o., The
boundaries are: on Lho gouth, the land of KuLllq on the north, the
land of Kala. Here 18 my claim for a house slte and 1 kula adjoin-

ing my
Page 526
house site, I got this claim before the law was published,

KAHEAUD X his mark

No. 2498  Ehuiki Heela, Island of Qahu, January 5, 1848

To the Land Commissioners, Greetings: 1 hereby state wmy land claim
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N, 9031 - Kaniu : Page 591

Vgahillkauia gwornsg I know of twooparcels in the i;ig“wf Halaw
ula 2 at Wailuku,

Parcel 1, Houselot and the lo'is
# 2. ‘laro and kula land
Hig land was From Nailiili in the time of Ramehameha II: there ls no

opposition,
1. 18 bounded mauka by Puas and Pasle, Walhee by Z. Kaauwal,

Page 592
makai by Naonohi, Maalaea by the government wall,

2, is bounded mauka by Kapuaa, Waihee by Walluku gtream, makal by
Nasnohi, Maalaea by 2. Kaauwal,

No, 2432 « Kahilikaula July 5, 1849

Kawaloalams sworn: I know of two pavcels of land at Walluku
vwhich are hls, ‘

Parcel 1. Taro land at Halaula 1

11 2 ; (1] 11 ¥4 2

His land was from Kelolouw in 18383 there is no opposition., One
po'aling is at Halaula 1. .,
1. iz bounded mauka by Uwe, Poe and Nasa, Walhee by Mr., Keneoli,”
makal by Makalele, Apikl and Xawahalama, Maalaea by Naleipuleho,
2. is bounded mauka by Naonohi, Waihee by Wailukw Stream, maksl by
Nailiili and Poe, Maalsesn by Lumilani,
[Fof the Mission/

No, 2495 « Kaiaholokuaau

Pahoa swoyn: I know hig land at Wailuku, four parcels,
Parcel L., Taro land at Pohakupukupu
" 2, House lot w
" 3. Taro jpo’o at Puuoksla
" L " T and kula at Puuokala
Hig land was from me in the time of Kawmshameha IL. There is no
opposition,
1. is bounded mauka by the "Ili of Kaluacopu, Walhee by Kahaloki, mae
kai, the same, Maalaea, the same,
2. ig bounded mauka by the government Lotl, Wailhees, the same, makal,
by konohiki, Maalaea, by Kawaa,
3, 1s bounded mauvka by Kawas, Walhee by Namauu, makal by EKawea,
Maalaea, the Mo'i. .
b. iz bounded mauka by the !1li of Pohakupukupu, Walhee, by Kawasa,

Page 593

No. 3339 « Napue July 5, 1849

Hamanalau sworns I ¥now his land at Wailuku, colisisting of
two taro mo’o, three Lol and the kula in one parcel. He got it

. 1o1doo anpqnd soaryory ojeyg 1emey] uo perdoo
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LCA

406 Apl

453 Ap 1,2
2434

2436 Ap 1,2,3
2495Ap 1,2,3,4
2502 Ap 1,3
2503 Ap 2
2533 Ap1
3225

3237 Ap 3
3275E

3292

Water Related Terms for Various Land Commission Awards in Wailuku

RP
5376
997
6397
2009
7790
5973
3652
6529 & 6437
6298
6888
5154

32948 Ap1M1 & M2, Ap: 6102

3330
3335

3387

3388

4461 Ap 1,2

4424 & 4622
7774
6065
6101
6630

Awardee
Napela
Kuihelani
Kahooke
Kahaiki
Kaiaholokuaau
lhumai
Ohule
Malaihi
Opunui
Hewahewa
Kaleo

Mua
Moomooiki
Lonohiwa
Naonohi
Pooliilii
Paiwi
Kawaa

Water Terms cited in Metes and Bounds Description

This award contains many lo'i maloo (dry taro) patches

Ap 1 is bounded by a Poalima and Ap 2 is the site of lo'i(taro patches)

A Poalima (ali'i taro patch) cited as a boundary

All 3 Apana are identified as kalo (taro) lots and Apana 2 cites an auwai (ditch)
A Poalima sits within Apana 4

Apana 1 & 3 are kalo (taro) lots and an auwai runs through Ap 3

Apana 2 is a kalo (taro) and house lot bounded by a Poalima

Apana 1 s an aina kalo (taro land) bounded by a Poalima

A Kahawai (stream) and 2 Poalima lie within this parcel that is bounded by an auwa
A Poalima is surrounded by this parcel bounded by an auwai (ditch)

Parcels 1 & 4 contain a kahawai (stream) and Poalima

Identified as a kalo (taro) lot containing auwai (ditch) and Poalima

Apl M1, Ap 1M2, Ap2 all identified as kalo (taro) lots with an auwai adjoining
A kalo (taro) lot with an auwai adjoining

Identified as a kalo (taro) lot containing auwai (ditch)

Award identified as having 9 lo'i (taro patches)

A kalo (taro) lot with an auwai adjoining

Both parcels identified as kalo (taro) lots
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Land Commission Award Number 3275-E to
Kaleo (Volume 8, Page 451)
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[Royal Patent Number 5154
(Volume 20, Page 535)
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NATIVE TESTIMONY
(ENGLISH)



Telomo Lwonts, )

-~ 1 patch 2t Chia in Ahikuli
Mahits boundaries on all sidesg
) = pa‘x}ch a;a‘; Chia in Ahikuli
¥ g boundaries on all sides
Section L « 3 m,,tc* 28 ab Ohis in Ahikuli
Mahi's boundariecs on all sgides
Seotion 5 - L6 pa bOhF‘ at Poohues in Ahikuli
and Wailee Kamanele

Waiwalole

l‘f’L’ﬂ aesa, Andkuli gbream

« O patches at Kaluaoclena st Ahikuli
‘;;h—a,u.ra,n.ole‘g homndaries on all sides.

Ho. 3275 I Kaleo July 19, 1849

Claimant sworm Ie wrobe and sent (claim) to Oahn on Dec. 29, 1847,

sworn He has secen 8 sechions in these ilis of Wailuln and Walehu.

Kakohuli

A11 sections in Vaiehu from Kaleo's grandpsrents, 1 poalima in section 2y 10O

objectionsg,

Bection 1 - 2 taro patches abt Puuohala in Wailuku
Kawas's boundaries on al sides.

Section? - 2 Taro patches ab Iwalailua in Waiehu

Maulea, Fahokulits land
Waihee - Eohilanakea's land
Malead. Paashao
Maalaca, Paikalehoule
Section 3 - 22 taro patches at Lualailua in Waiehnu
Mauvla, waihee Pailalehoula
Makad Falme
Maalaes, Stream
Section L ~ taro pauku ot Paneence in Waichu
Mavka and Waihee Stieam
Makal and Masalaea Kaina
Section 5 ~ Pasture and honse at Kuwmmiliuili at Walehu
Malead and Waihee Tnaehu

Malkad eipuleho
Maalaes, Wadilultn ahupuaa
Section 6 ~ Taro pavln in Huwmmilivili in Waiehu

u\

Mauka Kelidnul Page 330
Waihee Strean
Malcad Paikalehoula
Maalaea Konohili
Section 7 = 5 Taro paunku (patches) ab Vkiki in Waichu
Mavka and Waihee Kahue
.'i\‘IaJ.cai Prigoners' patch
Maala Shrean
Section B8 - Whole 111 Wan' of Kepaka in Waiechu
Mauka Kaia
Walhee Shrean
Haalaea AND Makadi Kea —
NT 3216
Ho. 3275 % Kene Wailuku, July 19, 1849

Kamai swomn Haleipuleho wrote Kane's claim in 1847. Waiwaiole sworn he hag
seen l| sectiong in these ilig of Ahikuli. Sectiond Lrom Ka mirml 'ai at the time.,
of Kam., Il., FSection 2 from Naneialkala in 18 3), ,ocfm(m 3 from Famahalosa atb

the time of Hem IT, e
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FOREIGN TESTIMONY
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LCA RP
406 Ap1l 5376

453 Ap 1,2 997

2434 6397

2436 Ap 1,2,3 2009

2495 Ap 1,2,3,4 7790

2502 Ap 1,3 5973

2503 Ap 2 3652

2533 Ap 1

3225 6298

3237 Ap 3 6888

3275€ 5154

3292

3294B Ap1M1 & M2, Ap: 6102

3330 4424 & 4622
3335 7774

3387 6065

3388 6101

4461 Ap 1,2 6630

6529 & 6437

Awardee
Napela
Kuihelani
Kahooke
Kahaiki
Kaiaholokuaau
thumai
Ohule
Malaihi
Opunui
Hewahewa
Kaleo

Mua
Moomooiki
Lonohiwa
Naonohi

Water Related Terms for Various Land Commission Awards in Wailuku

Water Terms cited in Metes and Bounds Description

This award contains many lo'i maloo (dry taro) patches

Ap 1is bounded by a Poalima and Ap 2 is the site of lo'i(taro patches)

A Poalima (ali'i taro patch) cited as a boundary

All 3 Apana are identified as kalo (taro) lots and Apana 2 cites an auwai (ditch)
A Poalima sits within Apana 4

Apana 1 & 3 are kalo (taro) lots and an auwai runs through Ap 3

Apana 2 is a kalo (taro) and house lot bounded by a Poalima

Apana 1 is an aina kalo (taro land) bounded by a Poalima

A Kahawai (stream) and 2 Poalima lie within this parcel that is bounded by an auwa
A Poalima is surrounded by this parcel bounded by an auwai (ditch)

Parcels 1 & 4 contain a kahawai (stream) and Poalima

Identified as a kalo (taro) lot containing auwai (ditch) and Poalima

Apl M1, Ap 1M2, Ap2 all identified as kalo (taro) lots with an auwai adjoining
A kalo (taro) lot with an auwai adjoining

Identified as a kalo (taro) lot containing auwai (ditch)

Award identified as having 9 lo'i (taro patches)

A kalo (taro) lot with an auwai adjoining

Both parcels identified as kalo (taro) lots
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Land Commission Award Number 4461, Apanas
1 and 2 to Kawaa
(Volume 7, Page 474)
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Royal Patent Number 6630
(Volume 24, Page 633)
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Page 616

1, Mauka, Kalawaishonu, Walhee, Xaulil, maksil, Kaulil and Kamaka,
and wmy land, Maalass, Mahos.

2, Mauka, Keashl, Walhee, Keahi and the "Ill of Walkani, makai,
Kalawaishonu, Maalaea, s streanm, e

9982 - Pali July 9, 1849

lf’“"

Kelolou sworn: I know of one parcel of tars in the il
Halaula L9 in Wdilukuo His land was from me in the time mf Kamehae
meha I, There is wvio opposition, His wmakvskane died before 1830,
he got 1t at that time, It is bounded mauka by Maau, Walhee by a
gtream, makal by Meeaun, and the same on Maalaes side,

Nev, 4461 Kawas

Kaiaholokusay sworn: I kaow his L
Paveel 1. 1y taroe mo'o in the “I1i
4]

and at Walluku, btwo parcels.
i of Puuohala

14 z o 1 111 v (1] ¥4 1
It iz an ancient land from our makuas, in the time of Kamehameha I,
In the time of Kamnehameha (1 it was transfereed Lo us Therse 1s no

oppogition,

L. Mauka, my Lland, Walhee, the same, makal, konohikl, Maalasa,
acre of sugar cane of the Mo'i,

2. Mauks, Kalawalahonu, Walhee, my land, makal, Kalawaiahonu,
Maalaea, my land and the konohilkl.

No, 402 - Nulaksukauw

Kaupa~sworns I know his land in Walluku, three parcels.
Parcel L, Taro land at Halaula 1, an “Lil
o 2 o 4] W 8 }41 rlkzo

w Ja W woow Pohakuokauhl # .
Page 617

Parcel 1 was from Kaheana before 1830, Parcel 2 was from Kapuas
in the middle of the year 1835, Parcel 3 was from Halualanil in
1849, 'There is no opposition.
1. HMauka, Apiki, Walhee, Naea, makai, lo'i of the [o'i, Maalaea,
l governmsnt road.,
: 2., Mavksa, Napela, Waihee, Kebkuapahipahi, makal, Pookikihi, Maa-
) laea, streanm,
{ 3, Mauvka, Lulana, Waihee, a stream, maksl, Z. Kaauwal, Maalaes,
the same,

No, 2610 = Pehu (W) July 9, 1849

Kaluli sworn: I know of one parcel in the "Ili of Luahinepii
in Wailuku, Her land was from Kawelohea in the time of Auwae, before
1830. There is no opposition. There are two po'alims within,
It is bounded mauka by Kalawailashonu, Waihee, the same, makal, the

same, Maalaea, Pali of Wailuku.
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LCA
406 Ap1
453 Ap 1,2
2434

2436 Ap 1,2,3
2495Ap 1,2,3,4
2502 Ap 1,3
2503 Ap 2
2533 Ap 1
3225
3237 Ap 3
3275E

3292

Water Related Terms for Various Land Commission Awards in Wailuku

RP
5376
997
6397
2009
7790
5973
3652
6529 & 6437
6298
6888
5154

3294B Ap1M1 & M2, Ap: 6102

3330
3335

3387

3388

4461 Ap 1,2

4424 & 4622
7774
6065
6101
6630

Awardee
Napela
Kuihelani
Kahooke
Kahaiki
Kaiaholokuaau
thumai
Ohule
Malaihi
Opunui
Hewahewa
Kaleo

Mua
Moomooiki
Lonohiwa
Naonohi
Pooliilii
Paiwi
Kawaa

Water Terms cited in Metes and Bounds Description

This award contains many lo'i maloo (dry taro) patches

Ap 1 is bounded by a Poalima and Ap 2 is the site of lo'i(taro patches)

A Poalima (ali'i taro patch) cited as a boundary

All 3 Apana are identified as kalo (taro) lots and Apana 2 cites an auwai {ditch)
A Poalima sits within Apana 4

Apana 1 & 3 are kalo (taro) lots and an auwai runs through Ap 3

Apana 2 is a kalo (taro) and house lot bounded by a Poalima

Apana 1 is an aina kalo (taro land) bounded by a Poalima

A Kahawai (stream) and 2 Poalima lie within this parcel that is bounded by an auwa
A Poalima is surrounded by this parcel bounded by an auwai (ditch)

Parcels 1 & 4 contain a kahawai (stream) and Poalima

Identified as a kalo (taro) lot containing auwai (ditch) and Poalima

Apl M1, Ap 1M2, Ap2 all identified as kalo (taro) lots with an auwai adjoining
A kalo (taro) lot with an auwai adjoining

Identified as a kalo (taro) lot containing auwai (ditch)

Award identified as having 9 lo'i (taro patches)

A kalo (taro) lot with an auwai adjoining

Both parcels identified as kalo (taro) lots
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Kamehameha IV Deed to C. Brewer and Others
(Liber 16, Page 374)
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ToM QUITIQUIT CHEE WATTS & YAMAMOTO, LLP

Carl Tom Donna H. Yamamoto
S.V._(Bud) Quitiquit ATTORN EYS AT F—‘AW Danielle Degele-Mathews
David W.H. Chee 841 Bishop Street, Suite 2125 Jerilynn Ono Hall

Jeffrey D. Watts Honolulu, Hawaii 96813 Edward R. Brooks

Telephone: (808) 526-3011
Fax: (808) 523-1171
dyamamoto@btpglaw.com

April 27, 2012 = >
Department of Land and Natural Resources ;
Commission on Water Resource Management - ’
Attention: Robert Chong =
Kalanimoku Building, Room 227 :} :
1151 Punchbowl Street Oy
Honolulu, Hawaii 96813 o 4
Re:

Wailuku Country Estates Irrigation Company and the Wailuku Country
Estates Community Association, Inc.

Appurtenant Rights Determination in Na Wai Eha Surface Water
Management Areas (Waihee, Waiehu, Iac and Waikapu Streams)

Dear Ladies and Gentlemen:

This firm represents the Wailuku Country Estates Irrigation Company (“WCEIC”) and
the Wailuku Country Estates Community Association, Inc. (“WCECA™) in connection with their
applications that were submitted to the Commission for existing and new water uses.

This letter is in response to the water commission’s letter dated February 21, 2012,
regarding the water commission’s review and comments to the information we submitted for
appurtenant right claims (for TMK: (2) 3-2-002: various) except with respect to the following
which the water commission found to support WCEIC’s and WCECA’s appurtenant right

claims:

1. LCA 2533:1 and RP 6529 (appurtenant right claim documented for Ap 1).
2. LCA 3225 and RP 6298 & 6458 (appurtenant right claim documented).

3. LCA 3292 (appurtenant right claim documented).

4. LCA 3330 and RP 4424, 4622 (appurtenant right claim documented).

5. LCA 3335 and RP 7774 (appurtenant right claim documented).

6. LCA 3387 and RP 6065 (appurtenant right claim documented).

7.

LCA 3388 and RP 6101 (appurtenant right claim documented).

KAILUA-KONA: 75-1000 Henry Street, Suite 208 # Kailua-Kona, HI 96740 8 Telephone: (808) 326-7300 ® Facsimile: (808) 326-7725

FLEID: SWIP, 89 b AGL)L
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Please see the attached chart with our responses to the water commission’s February 21,
2012 letter. In addition, we would like to add the following which explains our responses to the
water commission’s comments that there were no references to water use in some of the Royal
Patents (“RP”’) and Land Commission Awards (“LCA”) in WCEIC’s/WCECA’s application. In
short, implicit in a LCA and RP is the appurtenant right to water. Since the LCA and RP were
required to be in literal agreement with the other, reference to water use in either one means that
there was a reference to water use in the other.

Further, as explained below, since the form of the RP required description by metes and
bounds only, reference to water use may not be in the RP. This should hold true for LCAs as
well. Consequently, testimony at the time of application (which we submitted) should weight in
on whether the lands were being cultivated at that time.

Background

In 1845, the Board of Land Commissioners to quiet land titles was formed. It was the
Land Commission’s responsibility to ascertain or reject claims of interest in land brought before
it. The Board was not empowered to grant fee simple title to land. Its duty was to determine
each applicant’s identifiable interests in land and issue an award describing those interests.
Public Access Shoreline Hawaii v. Hawaii County Planning Commission, 79 Haw. 425, 445, 903
P.2d 1246, 1266 (1995) (“PASH™); Application of Elizabeth Cockett Robinson, 49 Haw. 429,434,
421 P.2d 570, 574 (1966) (the Land Commission Award is a determination of a right to a patent).
Actual title to land could be gained only by a payment of commutation to the Kingdom and
issuance of a royal patent. PASH, 79 Haw. at 445, 903 P.2d at 1266; Omerod v. Heirs of Kainoa
Kupuna Kaheananui, 116 Haw. 239, 247, 172 P.3d 983, 991 (2007) (citing PASH).

After the Land Commission entered a LCA, the Minister of Interior could issue a RP after
the awardee paid a commutation fee. In essence, a RP was a quitclaim of the government’s
interest in the land. Id.; Brunz v. Mott Smith, 3 Haw. 783, 1877 WL 7569 (1877) (the effect of a
patent is to relinquish the government’s interest in the area described therein unto the original
awardee). In summary, neither the LCA nor RP was required to show the use of the land.

Additional Responses to Water Commission’s Comments

Form of RP required metes and bounds

The water commission commented that there were no references to water use in some of
the LCA’s and/or RP’s in WCEIC’s/WCECA’s application. However, this should not be
determinable on the issue of water use or cultivation on the lands since the they were only
required to show the lands’ metes and bounds.
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The form of all RPs were required to describe the land therein by metes and bounds or by
natural boundaries. In order to obtain a RP and obtain fee simple ownership of land conveyed
during the Mahele, an awardee needed to present a Boundary Commission judgment describing
his or her land by metes and bounds. Id.; Greenwell v. Paris, 6 Haw. 315, 1882 WL 7783 (1882)
(The object of the boundary commissioner is to enable parties to obtain such Royal Patents
defining their lands by metes and bounds); See Application of Elizabeth Cockett Robinson, 49
Haw. 429, 421 P.2d 570 (1966) (the form of all Royal Patents shall describe the land by actual
survey or by natural boundaries as the case may be).

There were some instances where the water commission noted references to water use in
the LCA but not in the RP, and vice versa. However, the metes, bounds and description of the
survey in the petition must be in literal agreement with the award. Brunz, 3 Haw. 783, 1877 WL
7569 (1877) . Consequently, if water use is referenced in either the LCA or the RP it should
apply equally to the other.

Testimony Regarding Water Use

We note that the water commission did not comment on the testimony submitted and so
are unsure on the water commission’s position regarding the same. Since neither the LCA nor
RP can be relied upon to reference water use (since metes and bounds only were required in
them), testimony by applicants and others at the time of application should weigh equally in on
the question. Furthermore, by virtue of the lands being Kuleana lands, the use of water thereon is
implied. In this regard, the first six sections of the Kuleana Act enabled the common people of
Hawaii to secure fee simple title to the lands they actually cultivated. The seventh section
contained the rights that were to accompany a commoner’s tenancy. Reppun v. Board of Water
Supply, 65 Haw. 531, 549, 656 P.2d 57, 69 (1982).

Generally, the conveyance of land, confirmed by a LCA and/or when the RP was issued
based on such award, carried with it the appurtenant right to water for taro growing.
MecBryde Sugar Company, Limited v. Robinson, 54 Haw. 174, 188, 504 P.2d 1330, 1339 (1973);
See also Maikai v. Hasings & Co., 5 Haw. 133, 1884 WL 6659 (1884) (Holders of Kuleanas are
entitled to water for irrigation purposes from the stream in the land which their Kuleanas are
situated.) Unlike riparian rights, appurtenant water rights are incidents of land ownership. This
includes the water on their lands and all the water which the lands had enjoyed from time
immemorial. Reppun, 65 Haw. at 551, 656 P.2d at 70.

We are also enclosing the following documents that respond to the Commission’s various
comments:

1. File Plan - regarding location of the various apanas.
2. Enlargement of File Plan re LCA 4452:9, RP 7302.
3. Index re LCA 3237.



4, Land Patent No. S-8536 re LCA 32373 issued in 1960.
5. Copy of RP 6102

We trust our responses satisfies the Commission’s comments. Please do not hesitate to
advise the undersigned if you have any questions. Thank you for your consideration in this
matter.

Very truly yours,

TOM QUITIQUIT CHEE WATTS &
YAMAMOTO, LLP

Cnee. (‘%&W

Donna H. Yamamoto

Enclosures

cc: client



WAILUKU COUNTRY ESTATES IRRIGATION COMPANY
and the WAILUKU COUNTRY ESTATES COMMUNITY ASSOCIATION, INC.

Document Commission Comment WCEI/'WCECA Comment
LCA 377 Appurtenant right claim documented for The description of the land in the LCA and the RP are the
“cultivated” and “kuleana” land. same. Consequently, both LCA and RP document the
appurtenant right claim.

RP 5366 Appurtenant right claim documented

LCA 406:1 11 Apana are listed. No specific ref to water | The LCA states: “There are many dry taro lots in the ili of

use for Ap 1. Further documentation required | Puhiawaawa.” Puhiawaawa is apana 1. Consequently,

for Apl. NR, NT, and FT refer to loi, taro, appurtenant right is documented for apana 1. See the

sugar cane and potato patches but do not following that references “Puhiawaawa:

specify which apana. 1. English translation
2. native register (English) that “some taro patches are at
Puhiawaawa...”
3. native testimony (English) by Kuihelani: “There is a
patch and a field at Puhiawaawa...”, by Kailihiwa: “There is
a field and patches at Puhiawaawa...”

RP 5376 No ref to water use. As well, the RP says that the land is in Puhiawaawa. This
should be tied in to the LCA that says there are many dry
taro lots in the ili of Puhiawaawa.

LCA453:1 &2 Appurtenant right claim documented.




RP 997

RP refers to LCA 3572.
No ref to water use.

The File Plan refers to RP 997 (which we submitted for your
reference only). However, we believe RP “997” is a typo on
the File Plan (the “1” is missing) and RP “1997” is correct
because RP 1997 cites LCA 453. Furthermore, RP 1997
mirrors the description in LCA 453 and as such documents
the appurtenant right claim. Also, the register references
taro patches and the native testimony references patches and
farming.

LCA 2434 & 2435

LCA 2434 & 2435 are not shown on survey
or TMK maps. Documentation provided for
LCA 2435 but 2435 is crossed out. NR, NT,
FT documentation provided for LCA 2434.

There appears to be two (2) LCA 2435's. One was issued to
Kaakole (a copy was submitted) and the other was issued to
Kahooke (a copy was submitted). The RP 6397 also states
Kuleana Helu 2435 to Kahooke. However, we believe the
LCA and RP for Kahooke showing 2435 are typos ( and
should be 2434) because the register and testimony for
Kahooke (property in Wailuku) is numbered 2434 while the
property for Kaakole (2435) is in Kapunakea. A poalima is
referenced in the LCA for Kahooke. The register for 2434
refers to loi’s and the native testimony refers to taro and 3
po’alimas and the foreign testimony references kalo and 3
poalimas on the property.

See File Plan (LCA 2435 indicated below Lot 69)

NOTE: all LCA’s that were commented as not located
are shown highlighted on the File Plan.

RP 6397

RP refto LCA 2435.

See above. A poalima is also referenced in the RP. The
description of the land mirrors the LCA.




LCA 2436:1,2 &3

Appurtenant right claim documented for Ap
2. Survey map only shows Ap 2 but not Ap 1
or3

LCA shows that all 3 apanas are identified as kalo (taro) lots
and Apana 2 cites an auwai (ditch). See translation of LCA
into English that was submitted. The register also refers to
loi’s and the native and foreign testimonies refer to loi’s and
kalo. The LCA, RP, testimony and register all cite the same
areas of Pohakukupukupu, Holu and Waikani

See File Plan Map (Apana 1 is indicated on Lot 43; Apana 3
is indicated on Lot 120)

RP 2009

Appurtenant right claim documented for Ap
2. Survey map only shows Ap 2 but does not
show Ap 1 or 3.

The RP mirrors the LCA that shows all 3 apanas identified
as kalo lots.

LCA 2495:1,2, 3
& 4

Appurtenant right claim documented for Ap
1. TMK map only shows Ap 1 but does not
show Ap 2-4.

Apana 4 contains a poalima Alii taro patch (see translation
into English that was submitted and drawing of apana 4 in
L.CA with poalima drawn in). See register, native and
foreign testimonies that references taro land/taro moo at
Pohakupukupu (apana 1 & 2) and Puuokala (apana 3) and
poalima (apana 4).

See File Plan (Apana 2 is indicated on Lot 43; Apana 3 is
indicated on Lot 43; Apana 4 is indicated across Lots 37 and
44)

RP 7790

No ref to water use for Ap 1.

The land description in the RP and LCA are the same and
the comment as to LCA 2495 applies here.




LCA 2502: 1 &3

Appurtenant right claim documented for Ap 2
&3

See English translation of LCA indicating water use for
Apana 1 & 3 which are both taro lots and an auwai runs
through Apana 3. See also the register (reference to loi) and
native testimony (reference to taro (apana 1 & 3) & poalima
(apana 3) and foreign testimony (reference to loi’s (apana 1
& 3) and poalima (apana 3))

RP 5973 Appurtenant right claim documented for Ap 2 | The description of the land in the RP mirrors the LCA.
&3
LCA 2503: 2 LCA is not shown on TMK. Ref'to kalo and | See File Plan (LCA 2503:2 is indicated on Lot 12 of the
pahale North lao Village)
RP 3652 RP is for LCA 2502 RP 3652 cites LCA 2502. However, we believe it is a typo
because the description in RP 3652 is exactly the same as in
LCA 2503. Consequently, both reference water use.
Further, both RP 3652 and LCA 2503 are to Ohule. The
LCA and RP references poalimas, the register references
lois, native testimony references taro and poalimas and
foreign testimony references kalo and poalima.
LCA 3237:3 Appurtenant right claim documented.




RP 6888

No ref to water use

The purpose of the RP was to quitclaim the government’s
interest in the property and to contain metes and bounds
description. Consequently, reference to water use would not
necessarily be in the RP. The register references lois, native
testimony references taro land, taro loi, taro pauku and
foreign testimony references lois.

Royal Patent 6888 is indicated in the Index for LCA 3237
but it is land in Kalihi, Oahu. Before 1960, no RP was
issued. The RP was issued in 1960 and only shows metes
and bounds. A copy is attached.

LCA 3275-E: 3,4,6

Appurtenant right claim documented

RP 5154 No ref to water use The description of the land in RP is the same as in LCA
3275-E and thus, appurtenant right claim was documented in
the RP as well. Native testimony references taro patches
(apana 3), taro pauku (apana 4 & 6) and foreign testimony
references lois (apana 3, 4 & 6).

LCA 3294-B: 2; Appurtenant right claim documented

LCA 3294-B:1,

M1; LCA 3294-B-
1, M2




RP 6102

No ref to water use.

RP tracks LCA and references kalo. Appurtenant right
contained in LCA is in RP. Enclosed is a clearer copy of RP
6102. The native testimony references taro land and taro
moo (cultivated piece of land) and foreign testimony
references moo of kalo.

LCA 3488

Appurtenant right claim documented.

RP 5289

No ref to water use.

The RP notes the land is “Aina Kalo”. The register
references 127 loi’s, native testimony references taro and
poalimas and foreign testimony references kalo land and
poalimas,

LCA 3498

Appurtenant right claim documented.

RP 7432

No ref to water

Reference to “kalo” is contained in both the LCA and RP.
The description in the RP and the LCA are exactly the same.
Consequently, both LCA and RP refer to water use. The
register references taro.

LCA 4452:9

LCA is not shown on TMK map. No refto
Ap. 9.

Reference to “Apana 9” appears on the LCA under the words
“Helu 4452"

See File Plan (LCA 4452 is shown on the enclosed 8 /2x 11
map)




RP 7302

No ref to water use

RP evidenced the government’s quitclaim of its interest in
the property and the RP was only required to contain the
metes and bounds of the property.

LCA 4461:1 & 2

LCA is not shown on TMK MAP. Refto
kalo and moo kalo.

See File Plan (Apana 2 is indicated across Lots 30 and 31;
Apana 2 is indicated on Lot 32).

RP 6630

Ref to kalo and moo kalo.

RP references kalo moo and mirrors the LCA. Also, native
testimony references taro moo.




