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Native Registers | Native Testimony English
Land Comission Award | Royal Patent Number | Awarded To: Forfe!gn__ For.e!gg_ I@_:s_._
— I Eng Haw Eng Haw |Register | Testimony| Water in
LA |
377 5366 John Pillitier None None None None X X
406 5376 Napela X X X X None X X
453 997; 997(por.) Kuihelani X X X X None None X
2434 6397(por.) Kahooke X X X X None X X
2436 2009; 2009(por.) Kahaiki X X X X None X X
2495 7790 ' Kaiaholokuaau X X X X None X X
2502 5973; 5973(por.) lhumai X X X X None X X
2503 3652(por.) Ohule X X X X None X X
2533 6529(por.); 6437(por.) {Malaihi X X X X None X X
3225 6298-6458 (por.) Opunui X X X X None X X
3237 6888(por.) Hewahewa X X X X None X X
3292 Mua X X X X None X X
3330 4424(por.); 4622(por.) |Lonohiwa X X X X None X X
3335 7774 Naonohi X X X X None X X
3387 6065(por.) Pooliilii X X X X None X X
3388 6101 Paiwi X X X X None X X
3488 5289 Kaawa X X X X None X
3498 7432 Kaupe X X X X None X
4452 7302(por.) H. Kalama X X X X None X
4461 6630 Kawaa X X X X None X X
3275-E 5154 Kaleo None None X X None X X
3294-B 6102; 6102; 6102(por.) |Moomooiki None None X X None X

SCHEDULE "1"




Land Commission Award Number 406, Apana |
to Napela
(Volume 3, Page 696)
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[Royal Patent Number 5376
(Volume 21, Page 407)
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No, 4073 Kellipi Page 134
Letter telling of the »ight to the housslot,

I, Kekipi, hereby tell you of my right to my houselot at Wailuku, as
followssy When I saw that place I wanted a houselot and I leased it
from Kailihiwa, No one hindered or obsgstructed me until this time, The
witness i Kailihiwa, This houselot is outqide of the lot of the

big school on the maln road,

Wailuku, 12 Jan, 1847 KEKTPY

No, 404  Kaupa Wailuku, Jan, 13, 1847
Hear ye, you btwo Land Commissioners:
I hereby tell you the basisg of my right to my lot whiéh wag Trom

Kaunnohua. My witness is Kailihiwa,
KAUPA

T, . » > . o ottt ' : . y s T T~

No., %05 Kaili Page 135
Wailuku, January 13, 1847
Hear ye, you two Land Commissloners:

I hereby tell you the basis of my right to my lot. My residence was
from Pakamia., It was from him on the day he was preparing to return
to his kuleana in heaven -« that was when I got this lot. Here are
the witnessgesn: Kaauwal, Makahanchano, Kekuauli.

KAILY

No., 406  Napela
Greetings to the two Land Commissionsrs:

Concerning the petition for rights: I have rights toisnme

L taro patches at Wailkani

11 taro patches at Umieun

11 taro patches at Halaula

1 moo, unirrigated

1 taro patch at Kaluaiki

2 taro patches at Kamamao Page 136

1 kula at Kumuwiliwilil
Some taro p patches are at Puhiawaawa and some acres are there (kula)
My makuakane got these from various people, and Armstrong spoke to
Nailiili for a lob for me and I bought a lot from Kauhapa, I have
had the taro patchss and the kulas for a long time and no one has
objected,
Wailuku, January 13, L1847 NAPELA

5 - St

No., 407 Kaauwai 13 January 1847

Lot 4, I forgot the fourth of our lots, from Kahauolopua., I &am his
heir and executor., It is makai of the Government Road going to the
sugar mill, Owa isg the name of that land., This place will be survey-
ed as one of my places to farm. It adjoins ny place, and is the govern-
ment's and I have thought to occupy for a long time, if it 1s agreed to, =
Wailuku, Island of Maul P KAAUWAT

To1doo o1pqud saaryory 2918 1remep uo pardos
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(ENGLISH)
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v//No. 406 ~ Napela

page 130

Here is something. When Auwae died Kaoo ma lived there with the servants.

That was only a plain at one time and when Nahienaena came houses were built _
again there and their (two) interest was spread out by her. Here is something -
T have heard from Kailihiwa that Kuihelani had been granted some other land.

Tt is a flat arvea of patches from Kaunuohua. I did not hear accurately that
Limaikaika had gone to Kaunuchua but it is hearsay only that Limaikaika had
gone to ask (for land). That place had been enclosed at that time and a govern=
ment enclosure was on one side for the road. Kuihelani had worked on some of
the sections and our sale was transacted.

No. 396 - Keomailani

Kailihiwa sworn by the Word of God:

It is mauka of Pakamia's place. When he came to ask for a place for him-
self. I had consented and this was just after Kawailepolepo had died in the
year 18374 [sic]. No one has objected to him to this very present time. My
interest was from Kaunuohua and he had recelved his claim from Kamehameha I1l
yet Kaunuohua did not become angry with me for giving away these places.

page 131

Kaauwai sworn by the Word of God:

T have seen it and it was Kailihiwa who had given him this place for a
house site, where he lived with the guardians of Kawailepolepo. When Kaio
died Keomailani was the heir and lived with the guardians, yet it was Keomai=- ‘
lani's Kahu-kane who asked Pakamia for a section [of land] that is adjoining h
the road. Pakamia agreed that he have that land and build a fence. That -
property has been enclosed to this time altho' the kahukane who had built it
is dead but his young brother and the wife of the deceased survive. Those are
his servants living on that property now for Keomailani's advantage in life.
No one has objected to them to this present time which was the time I had gone
to Oahu and for these days I do not hear anyone objecting. On the northeast
is Kaihi's property, on the northwest is the prison patch and Kama's property
and on the south end are the government road and the ditch.

Kaupa sworn by the Word of God:

Keomailani's property is makai of Kama's land. He had received this land
from Kailihiwaj Kailihiwa had received it from Kaunuohua and Kaunuohua had

received it from Kamehameha III. I had heard of Kailihiwa's giving [1and] from g

Kaio. When Kaio died his property was left to Mileka and from that time to the
page 132

present, I have known that Kama has objected, yet he did not fence when the
place was granted to him. That is the end of what I have known.

Nailiili sworn by the Bible:

Napela had filed a suit with Limaikaika, Limaikaika with Kailihiwa and
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“//Nailiili sworn (continued) page 132

Kalihiwa complained to me and I agreed with Napela just as Kailihiwa had told
me. Napela has patches there which I have seen that Hawaii had given to him.
Hawaii had received these [patches]| from Namakaeha, which were sale patches
and Hawaii had bought them. I have not known the person who has objected from
the patches to the house site. Five patches in Nailiili's [lot], 7 in Kama's
[lot] and Napela has a house also standing in the center. A school too is
there, That ends what I have known.

Kuihelani sworn by the Word of God:

There is a patch and a field at Puhiawawa during the time we were:living
there as teachers. There were three of us [Kuihelani], Napela and Kekahuna
and we had a discussion about complaining to Kailihiwa for a place to plant
taro potato. This we did for that place and Kallihiwi

page 133

had granted it to us. We selected our own places. Kuihelani had the place
adjoining the pathway to Waihee, Napela chose the center and Kekahuna had
makai., The patches and fields were divided among us and we planted taro and
sugar cane in the patches and potatoes in the fields. For three years we
planted taro in the patches and potato and sugar cane in the fields. There is
a peace at Puhiawawa for which Napela is demanding here.

Kalaipuleho sworn by the Word of God:

These two (people) here Kauhapa had a sale and the property was acquired
by him here [that is Napela]. The bill of sale of these two here was drawn and
$50.,00 was the sale price. His boundaries are the property of Malaihi on the
north, the original lot on the east and on the south and west, the property of
Malaihi.

Puna sworn by the Word of God:

Napela is filing a suit for a place at Halaula which has 8 patches below,
3 above here and a field on the side bordering Kahawai. Napela being an heir
had received this [land] from Hawaii., Hawaii had received this property from
Palaau at the time Mika Lina had come to Wailuku here for the first time.
Since that time to this day I have not heard that anyone has objections.

page 134

Kailihiwa sworn by the Woxrd of God:

There is a field and patches at Puhiawawa which I had given them because
they were teachers. I have not heard any objections about this to this time.
, .
Kanakaole sworn by the Word of God:

I know that Napela has a patch which is at Kaluiki in Iao. I was the land-
lord and Napela lived under me, and no one had objected to him.

Kaupa sworn by the Bible:
Napela has 12 patches at Umiea which he had received [this land] from

e NT 406 (M)
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Kaupa sworn (continued) page 134

Hawaii. Hawaii had received [this land] from Kauakahi who was a moo ruler.
I have not heard that the konohiki has chide Hawail nor Napela. There were
some dry patches at Kahawail.

Kawelohea sworn by the Word of God:

Napela has patches at Kamamao and at Kumuwiliwili. (It is) not for Napela
but for Hawaii-wahine patch at Kumuwiliwill and two at Kamamao, but living is
under .my control for I am a Konohiki for these landsj therefore, I can give as
I desire and my landlord will not reprove me for having done so. There has
been objections for the patches at Kumuwiliwili with the exception of the field.

No. 473 =~ Pikanele page 135

Siraioy

Pikanele has land at Honuaula, which is named Waipao. After a long interval,
the land with the house site at Kaeo and the Waipio property were approved in
the year 1841. It was a high court case held in Lahaina and it was clarified
that the land and house site was for Pikanele. The konohikis were involved with
this land originally a long time ago. Thu was the first konohiki to claim that
place and when he was separated from it, Pahuwai lived there, after which Pika-
nele acquired it probably in the year 1836 and he built a new fence. In the
year 1840, because of adulterous activities there the konohikis filed a complaint
against Pikanele and it was felt that the government should take back that property.
Pikanele was taken to court at thal time where Kekauluohi gave his side (land) to
M. Kekaunaoa and the decision was for Pikanele for his (Pikanele‘'s) losses on the
house lot and the land. That is Pikanele's interest on this place which he is
claiming, The minister of the government had authorized that property for Pikanels.

Nalaipuleho sworn by the Word of God:

The first of the Konohiki +to have that place was Ihu and Pahuwai. That is
how this person here has won, When Pahuwail stopped living there the village and
land was taken by Pikanele, and no one else (claimed) after that only Pikanele
and

page 136

T have heard it said that the minister had given Pikanele absolute grant. No
one has objected until this time. This is absolute [grant] like the way Kekau-
luohi gives [property].
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page 137
Wailuku, Sept. 5, 1847
No. 411 - Poonui

Z, Kaauwal sworn:

This place which Poonui is complaining about is at Waikapu. It is outside
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LCA
406 Ap1
453 Ap 1,2
2434

2436 Ap 1,2,3
2495 Ap 1,2,3,4
2502 Ap 1,3
2503 Ap 2
2533 Ap 1
3225
3237 Ap 3
3275E

3292

Water Related Terms for Various Land Commission Awards in Wailuku

RP
5376
997
6397
2009
7790
5973
3652
6529 & 6437
6298
6888
5154

3294B Ap1M1 & M2, Ap: 6102

3330
3335
3387
3388
4461 Ap 1,2

4424 & 4622
7774
6065
6101
6630

Awardee
Napela
Kuihelani
Kahooke
Kahaiki
Kaiaholokuaau
lhumai
Ohule
Malaihi
Opunui
Hewahewa
Kaleo

Mua
Moomooiki
Lonohiwa
Naonohi
Poaoliilii
Paiwi
Kawaa

Water Terms cited in Metes and Bounds Description

This award contains many lo'i maloo (dry taro) patches

Ap 1is bounded by a Poalima and Ap 2 is the site of lo'i(taro patches)

A Poalima (ali'i taro patch) cited as a boundary

All 3 Apana are identified as kalo (taro) lots and Apana 2 cites an auwai (ditch)
A Poalima sits within Apana 4

Apana 1 & 3 are kalo (taro) lots and an auwai runs through Ap 3

Apana 2 is a kalo (taro) and house lot bounded by a Poalima

Apana 1is an aina kalo (taro land) bounded by a Poalima

A Kahawai (stream) and 2 Poalima lie within this parcel that is bounded by an auwa
A Poalima is surrounded by this parcel bounded by an auwai (ditch)

Parcels 1 & 4 contain a kahawai (stream) and Poalima

Identified as a kalo (taro) lot containing auwai (ditch) and Poalima

Apl M1, Ap 1M2, Ap2 all identified as kalo (taro) lots with an auwai adjoining
A kalo (taro) lot with an auwai adjoining

Identified as a kalo (taro) lot containing auwai (ditch)

Award identified as having 9 lo'i (taro patches)

A kalo (taro) lot with an auwai adjoining

Both parcels identified as kalo (taro) lots
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Land Commission Award Number 453, Apanas 1
and 2 to Kuihelani
(Volume 3, Page 715)
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File Plan Description Shows:

Royal Patent Number 997
(Molume 8, Page 273)

Should be Royal Patent Number 1997
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wrongly hinde me abt thisg bime, This ie nobt the sdge of his land,
Hailuku

12 Feb, 1847 LIHY

No, 452  Kaiole
Grestlngs to you bUws Land Commissionsrs:

I hereby p@ti@’cﬂ you Tor my rlght, I have sone btareo patches and a
nouselot at Waillkani, Wallulu, 25 tare patcehes and the kuy]

Walluku :

12 Feb, L1847 EATOLE

No, 453 Kuihelani

Letter telling of thd bagis of right in bhe taro pateh and the basgls
of right in E S i e : of Wailuku,

lego an unlrrigated

There are 93 taro babchés at Keahupio anﬁ &
The descripbion le as followss on the aorth, & small Bt~wﬂmg o1 che
east, the hﬁwhwmy, on the uoULag the @dg of the eliff ay L Lhu kula

of Pu.:ﬂm:5 on the weat, the ] Those are the bOUﬂddml and tThat
place is ouy taro pabeh q'frmm.my plrehﬁ” freom Long &@0@

1

i
8
s

Page 175

Kalakahi remained and upon hi* death erited 1t., Gleven taro
patches abt Puhiawaws and alse & small % there, this was from
Kalliniwva, Seven taro pdbbhwﬁ at MnPuh%Lv 20 tayo patnhh at Abhuana,
2 at Halaula, 2 at a - Halsule, 1 taro pateh at Kumowiliwiliy
70 at Peepee, This place is mine ffum Mlahune e 1 asked him and he
gave me that place, No one has hindered we wntil today.

Hailuku ~

6 Feb, 1847 KO LHISLANY,

il

No, 454 Naleipuleho relb, 13, 1847
Greetings to the Land Commigsioners:
pave me bthat land

Letter telling of Bhi s ‘hul =ana

o Fasuwal
of Kulopu

36, we Llived at Walhee, a

. In the year of our Ln\ v 3

farm for Esakakilohi, There wasg no vegetable food on this land, It
vas I who farmed, with the students, When shw%w W iuodw the school
house was bullt and 2 sleeping house., I 1ivwd 1u£0 Ffour years with
the students, The students farmed as thelx ‘ A}

to the school teacher, Naleipuleb farky ds w Towve  Uhe boute
dary of Nuunakawelu 1ls on the east, s fenes 18 on hhw northy

L 43

Jotdoa oqud soaryory opeyg 1reme)] uo pordoo
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{ No. 4541 - Halaipuleho page
Kaili sworn by the Bibles

I have seen the place that Nalaipuleho is claiming which is in Walhee name ad
j

Kukuiopuni, N&laipu!@xo had received his {interest) from Z. Kaauwai. Keauwail
had lived there by resson of the right from Hoapili. Nalaipuleho began to Live
s there in the year 1836, The land formerly was a plain without any plants, so

Nalaipuleho worked on the land with students, There was a school house Lhere
and a sleeping house too which Nalaipuleho still has at this time. The place
is overgrown with weeds but the school house still vemains at the present time.

Napela sworn by the Bible:

ﬂa (Halaipuleho) lived theye in the year 1837. Kaauwai had given that
place to him and the boundaries are on the north is Punahawele, on thesouth is
Pohanokama And on the west is Halepaka. Nalaipuleho

Q72

page 183

did cultivation there until the vear 1842, Kauluohi gave him land at Pelekane
in LuhA1na and living was under Kekaulumhn instead of Kaauwwai. After Kekauluohi's
death, living would then be under her successor V. Kamamalu perhaps.

Mo, 543 « Kuihelani

Kawailiilil sworn by the Word of CGod:

T ARSI

I have seen that place this perso here 15 claiming. Kuihelani was the
property seeker and Auwae was the possessor of the properly. Auwae sought
inheritance for the children while Puhi had possession of the property. When
Puhl died Kalakahl became the heir and when hal~cahi died the children were
the heirs, and they {two) have the farming of the land at this time. No one
has objected to him for Publawawa, Mokuhau, Halaula, Pepee and the other fields
which are adjacent to him (his fields}).

s&

Ohunui swoxn by the Word of God:

T have known about all of the things he is claiming on that place and this
place which he has cultiveted and the flelds arve for him too, from lao and going
further towacd the sea. I have known that no one has objected to him there,

Napela sworn by the Bible:

T am reporting about Puhanawawa. There are 25 patches there and this land
was from Kailihiwa with the boundaries as a property is on the north, Kahale's
houses are on the south, Waikani, Ahuena and the distant pathway are on the west
side, Bailey and I had surveyed that place

page 184

-

and found &4 acres and it was divided thus, 1/3 Lof land] besides 70 patches were
for Kuihelani and of our 2/3 [of land], 1/3 of it is with me and 1/3 has been
returned to the government because the person who had owned the land is dead.

A T 4«53

101doo orpqnd soArory oyeyg nemepy uo pordos




L1 ihiwa sworn by the Word of God: page 184

1 am the one who have gliven

puhiawawa for farming to those people and they
6till have it at this time, no one h

as objected to them,

No. 428 - Kaonohimaksa From pg. 179
Kapau sworn by the Word of God:

That place that Kaonchimaka ig claiming is at Waikani., The two patches
which he has ave from me. The two patches which he has ave from me. They were
my two old patches. Pikanele had given him his land, I have personally secn
those patches and he has been living there until the present time, no one has
ohjected.

No, 457 - Kawailiilii
Opunui sworn by the Word of God:

These things that Kawalliilil are claiming are in Wailuku at Puako, That
place is from his parents, from the time of Kuihelani to the present time and
he has u house there too. HNo one has objected to him Lo this day.

page 185

Kahoohuwa sworn by the Word of God:

T have seen that place which is at Puako and is an ili for Wailuku here.
The land is from his (Kawailiili) parents who had veceived it from Kuihelani 1

and he is living at that place at this time and no one has objected to him.
lle also has a fence there.

No., 462 ~ Mahuka
Wahinealii sworn by the Bible:

I have seen the place that Mahuka is claiming which is in Waikapu. Kaloa-
pelu is the name of the ill. There are 6 patches at Kaopala. He had received

those patches in the year 1840 and in 1844 he received Kaloapelu.

There were servants there previously and they lived under Mahuka and the
patches were taken away at this time in the year 1846, Haa had received it
from Kaai leaving 10 remaining patches for Mahuka. Mahuka's problem probably
did not end with those patches., He has four childrenj therefore, Mahuka re-
quested the return of those lands to him just as he had them initially.

A testimony for Mahuka has been postponed until Monday when work will be
resumed. Seec pg. 187

No. 473 = Kanekoa page 186
Peahi sworn by the Word of God:

Kanckoa's inlterests are at Kauluhala and Nehe. There is a house site at
Nehe and he had receilved his right from Kekumaewa which was an old place for

w1doos opqud seAtyory 233G 1emer uo patdod






LCA
406 Ap1
453 Ap 1,2
2434

2436 Ap 1,2,3
2495 Ap 1,2,3,4
2502 Ap 1,3
2503 Ap 2
2533 Ap 1
13225

T 53237 Ap3
3275E

3292

Water Related Terms for Various Land Commission Awards in Wailuku

RP
5376
997
6397
2009
7790
5973
3652
6529 & 6437
6298
6888
5154

32948 Ap1M1 & M2, Ap: 6102

3330
3335

3387

3388

4461 Ap 1,2

4424 & 4622
7774
6065
6101
6630

Awardee
Napela
Kuihelani
Kahooke
Kahaiki
Kaiaholokuaau
lhumai
Ohule
Malaihi
Opunui
Hewahewa
Kaleo

Mua
Moomooiki
Lonohiwa
Naonohi
Pooliilii

Water Terms cited in Metes and Bounds Description

This award contains many lo'i maloo (dry taro) patches

Ap 1 is bounded by a Poalima and Ap 2 is the site of lo'i(taro patches)

A Poalima (ali'i taro patch) cited as a boundary

All 3 Apana are identified as kalo (taro) lots and Apana 2 cites an auwai (ditch)
A Poalima sits within Apana 4

Apana 1 & 3 are kalo (taro) lots and an auwai runs through Ap 3

Apana 2 is a kalo (taro) and house lot bounded by a Poalima

Apana 1 is an aina kalo (taro land) bounded by a Poalima

A Kahawai (stream) and 2 Poalima lie within this parcel that is bounded by an auwa
A Poalima is surrounded by this parcel bounded by an auwai (ditch)

Parcels 1 & 4 contain a kahawai (stream) and Poalima

Identified as a kalo (taro) lot containing auwai (ditch) and Poalima

Apl M1, Ap 1M2, Ap2 all identified as kalo (taro) lots with an auwai adjoining
A kalo (taro) lot with an auwai adjoining

Identified as a kalo (taro) lot containing auwai (ditch)

Award identified as having 9 lo'i (taro patches)

A kalo (taro) lot with an auwai adjoining

Both parcels identified as kalo (taro) lots
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ToM QUITIQUIT CHEE WATTS & YAMAMOTO, LLP

Carl Tom Donna H. Yamamoto
S.V._(Bud) Quitiquit ATTORN EYS AT F—‘AW Danielle Degele-Mathews
David W.H. Chee 841 Bishop Street, Suite 2125 Jerilynn Ono Hall

Jeffrey D. Watts Honolulu, Hawaii 96813 Edward R. Brooks

Telephone: (808) 526-3011
Fax: (808) 523-1171
dyamamoto@btpglaw.com

April 27, 2012 = >
Department of Land and Natural Resources ;
Commission on Water Resource Management - ’
Attention: Robert Chong =
Kalanimoku Building, Room 227 :} :
1151 Punchbowl Street Oy
Honolulu, Hawaii 96813 o 4
Re:

Wailuku Country Estates Irrigation Company and the Wailuku Country
Estates Community Association, Inc.

Appurtenant Rights Determination in Na Wai Eha Surface Water
Management Areas (Waihee, Waiehu, Iac and Waikapu Streams)

Dear Ladies and Gentlemen:

This firm represents the Wailuku Country Estates Irrigation Company (“WCEIC”) and
the Wailuku Country Estates Community Association, Inc. (“WCECA™) in connection with their
applications that were submitted to the Commission for existing and new water uses.

This letter is in response to the water commission’s letter dated February 21, 2012,
regarding the water commission’s review and comments to the information we submitted for
appurtenant right claims (for TMK: (2) 3-2-002: various) except with respect to the following
which the water commission found to support WCEIC’s and WCECA’s appurtenant right

claims:

1. LCA 2533:1 and RP 6529 (appurtenant right claim documented for Ap 1).
2. LCA 3225 and RP 6298 & 6458 (appurtenant right claim documented).

3. LCA 3292 (appurtenant right claim documented).

4. LCA 3330 and RP 4424, 4622 (appurtenant right claim documented).

5. LCA 3335 and RP 7774 (appurtenant right claim documented).

6. LCA 3387 and RP 6065 (appurtenant right claim documented).

7.

LCA 3388 and RP 6101 (appurtenant right claim documented).

KAILUA-KONA: 75-1000 Henry Street, Suite 208 # Kailua-Kona, HI 96740 8 Telephone: (808) 326-7300 ® Facsimile: (808) 326-7725

FLEID: SWIP, 89 b AGL)L
Dot D _YAAY




Department of Land and Natural Resources
Commission on Water Resource Management
Attention: Robert Chong

April 27,2012

Page 2

Please see the attached chart with our responses to the water commission’s February 21,
2012 letter. In addition, we would like to add the following which explains our responses to the
water commission’s comments that there were no references to water use in some of the Royal
Patents (“RP”’) and Land Commission Awards (“LCA”) in WCEIC’s/WCECA’s application. In
short, implicit in a LCA and RP is the appurtenant right to water. Since the LCA and RP were
required to be in literal agreement with the other, reference to water use in either one means that
there was a reference to water use in the other.

Further, as explained below, since the form of the RP required description by metes and
bounds only, reference to water use may not be in the RP. This should hold true for LCAs as
well. Consequently, testimony at the time of application (which we submitted) should weight in
on whether the lands were being cultivated at that time.

Background

In 1845, the Board of Land Commissioners to quiet land titles was formed. It was the
Land Commission’s responsibility to ascertain or reject claims of interest in land brought before
it. The Board was not empowered to grant fee simple title to land. Its duty was to determine
each applicant’s identifiable interests in land and issue an award describing those interests.
Public Access Shoreline Hawaii v. Hawaii County Planning Commission, 79 Haw. 425, 445, 903
P.2d 1246, 1266 (1995) (“PASH™); Application of Elizabeth Cockett Robinson, 49 Haw. 429,434,
421 P.2d 570, 574 (1966) (the Land Commission Award is a determination of a right to a patent).
Actual title to land could be gained only by a payment of commutation to the Kingdom and
issuance of a royal patent. PASH, 79 Haw. at 445, 903 P.2d at 1266; Omerod v. Heirs of Kainoa
Kupuna Kaheananui, 116 Haw. 239, 247, 172 P.3d 983, 991 (2007) (citing PASH).

After the Land Commission entered a LCA, the Minister of Interior could issue a RP after
the awardee paid a commutation fee. In essence, a RP was a quitclaim of the government’s
interest in the land. Id.; Brunz v. Mott Smith, 3 Haw. 783, 1877 WL 7569 (1877) (the effect of a
patent is to relinquish the government’s interest in the area described therein unto the original
awardee). In summary, neither the LCA nor RP was required to show the use of the land.

Additional Responses to Water Commission’s Comments

Form of RP required metes and bounds

The water commission commented that there were no references to water use in some of
the LCA’s and/or RP’s in WCEIC’s/WCECA’s application. However, this should not be
determinable on the issue of water use or cultivation on the lands since the they were only
required to show the lands’ metes and bounds.
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The form of all RPs were required to describe the land therein by metes and bounds or by
natural boundaries. In order to obtain a RP and obtain fee simple ownership of land conveyed
during the Mahele, an awardee needed to present a Boundary Commission judgment describing
his or her land by metes and bounds. Id.; Greenwell v. Paris, 6 Haw. 315, 1882 WL 7783 (1882)
(The object of the boundary commissioner is to enable parties to obtain such Royal Patents
defining their lands by metes and bounds); See Application of Elizabeth Cockett Robinson, 49
Haw. 429, 421 P.2d 570 (1966) (the form of all Royal Patents shall describe the land by actual
survey or by natural boundaries as the case may be).

There were some instances where the water commission noted references to water use in
the LCA but not in the RP, and vice versa. However, the metes, bounds and description of the
survey in the petition must be in literal agreement with the award. Brunz, 3 Haw. 783, 1877 WL
7569 (1877) . Consequently, if water use is referenced in either the LCA or the RP it should
apply equally to the other.

Testimony Regarding Water Use

We note that the water commission did not comment on the testimony submitted and so
are unsure on the water commission’s position regarding the same. Since neither the LCA nor
RP can be relied upon to reference water use (since metes and bounds only were required in
them), testimony by applicants and others at the time of application should weigh equally in on
the question. Furthermore, by virtue of the lands being Kuleana lands, the use of water thereon is
implied. In this regard, the first six sections of the Kuleana Act enabled the common people of
Hawaii to secure fee simple title to the lands they actually cultivated. The seventh section
contained the rights that were to accompany a commoner’s tenancy. Reppun v. Board of Water
Supply, 65 Haw. 531, 549, 656 P.2d 57, 69 (1982).

Generally, the conveyance of land, confirmed by a LCA and/or when the RP was issued
based on such award, carried with it the appurtenant right to water for taro growing.
MecBryde Sugar Company, Limited v. Robinson, 54 Haw. 174, 188, 504 P.2d 1330, 1339 (1973);
See also Maikai v. Hasings & Co., 5 Haw. 133, 1884 WL 6659 (1884) (Holders of Kuleanas are
entitled to water for irrigation purposes from the stream in the land which their Kuleanas are
situated.) Unlike riparian rights, appurtenant water rights are incidents of land ownership. This
includes the water on their lands and all the water which the lands had enjoyed from time
immemorial. Reppun, 65 Haw. at 551, 656 P.2d at 70.

We are also enclosing the following documents that respond to the Commission’s various
comments:

1. File Plan - regarding location of the various apanas.
2. Enlargement of File Plan re LCA 4452:9, RP 7302.
3. Index re LCA 3237.



4, Land Patent No. S-8536 re LCA 32373 issued in 1960.
5. Copy of RP 6102

We trust our responses satisfies the Commission’s comments. Please do not hesitate to
advise the undersigned if you have any questions. Thank you for your consideration in this
matter.

Very truly yours,

TOM QUITIQUIT CHEE WATTS &
YAMAMOTO, LLP

Cnee. (‘%&W

Donna H. Yamamoto

Enclosures

cc: client
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Document Commission Comment WCEI/'WCECA Comment
LCA 377 Appurtenant right claim documented for The description of the land in the LCA and the RP are the
“cultivated” and “kuleana” land. same. Consequently, both LCA and RP document the
appurtenant right claim.

RP 5366 Appurtenant right claim documented

LCA 406:1 11 Apana are listed. No specific ref to water | The LCA states: “There are many dry taro lots in the ili of

use for Ap 1. Further documentation required | Puhiawaawa.” Puhiawaawa is apana 1. Consequently,

for Apl. NR, NT, and FT refer to loi, taro, appurtenant right is documented for apana 1. See the

sugar cane and potato patches but do not following that references “Puhiawaawa:

specify which apana. 1. English translation
2. native register (English) that “some taro patches are at
Puhiawaawa...”
3. native testimony (English) by Kuihelani: “There is a
patch and a field at Puhiawaawa...”, by Kailihiwa: “There is
a field and patches at Puhiawaawa...”

RP 5376 No ref to water use. As well, the RP says that the land is in Puhiawaawa. This
should be tied in to the LCA that says there are many dry
taro lots in the ili of Puhiawaawa.

LCA453:1 &2 Appurtenant right claim documented.




RP 997

RP refers to LCA 3572.
No ref to water use.

The File Plan refers to RP 997 (which we submitted for your
reference only). However, we believe RP “997” is a typo on
the File Plan (the “1” is missing) and RP “1997” is correct
because RP 1997 cites LCA 453. Furthermore, RP 1997
mirrors the description in LCA 453 and as such documents
the appurtenant right claim. Also, the register references
taro patches and the native testimony references patches and
farming.

LCA 2434 & 2435

LCA 2434 & 2435 are not shown on survey
or TMK maps. Documentation provided for
LCA 2435 but 2435 is crossed out. NR, NT,
FT documentation provided for LCA 2434.

There appears to be two (2) LCA 2435's. One was issued to
Kaakole (a copy was submitted) and the other was issued to
Kahooke (a copy was submitted). The RP 6397 also states
Kuleana Helu 2435 to Kahooke. However, we believe the
LCA and RP for Kahooke showing 2435 are typos ( and
should be 2434) because the register and testimony for
Kahooke (property in Wailuku) is numbered 2434 while the
property for Kaakole (2435) is in Kapunakea. A poalima is
referenced in the LCA for Kahooke. The register for 2434
refers to loi’s and the native testimony refers to taro and 3
po’alimas and the foreign testimony references kalo and 3
poalimas on the property.

See File Plan (LCA 2435 indicated below Lot 69)

NOTE: all LCA’s that were commented as not located
are shown highlighted on the File Plan.

RP 6397

RP refto LCA 2435.

See above. A poalima is also referenced in the RP. The
description of the land mirrors the LCA.




LCA 2436:1,2 &3

Appurtenant right claim documented for Ap
2. Survey map only shows Ap 2 but not Ap 1
or3

LCA shows that all 3 apanas are identified as kalo (taro) lots
and Apana 2 cites an auwai (ditch). See translation of LCA
into English that was submitted. The register also refers to
loi’s and the native and foreign testimonies refer to loi’s and
kalo. The LCA, RP, testimony and register all cite the same
areas of Pohakukupukupu, Holu and Waikani

See File Plan Map (Apana 1 is indicated on Lot 43; Apana 3
is indicated on Lot 120)

RP 2009

Appurtenant right claim documented for Ap
2. Survey map only shows Ap 2 but does not
show Ap 1 or 3.

The RP mirrors the LCA that shows all 3 apanas identified
as kalo lots.

LCA 2495:1,2, 3
& 4

Appurtenant right claim documented for Ap
1. TMK map only shows Ap 1 but does not
show Ap 2-4.

Apana 4 contains a poalima Alii taro patch (see translation
into English that was submitted and drawing of apana 4 in
L.CA with poalima drawn in). See register, native and
foreign testimonies that references taro land/taro moo at
Pohakupukupu (apana 1 & 2) and Puuokala (apana 3) and
poalima (apana 4).

See File Plan (Apana 2 is indicated on Lot 43; Apana 3 is
indicated on Lot 43; Apana 4 is indicated across Lots 37 and
44)

RP 7790

No ref to water use for Ap 1.

The land description in the RP and LCA are the same and
the comment as to LCA 2495 applies here.




LCA 2502: 1 &3

Appurtenant right claim documented for Ap 2
&3

See English translation of LCA indicating water use for
Apana 1 & 3 which are both taro lots and an auwai runs
through Apana 3. See also the register (reference to loi) and
native testimony (reference to taro (apana 1 & 3) & poalima
(apana 3) and foreign testimony (reference to loi’s (apana 1
& 3) and poalima (apana 3))

RP 5973 Appurtenant right claim documented for Ap 2 | The description of the land in the RP mirrors the LCA.
&3
LCA 2503: 2 LCA is not shown on TMK. Ref'to kalo and | See File Plan (LCA 2503:2 is indicated on Lot 12 of the
pahale North lao Village)
RP 3652 RP is for LCA 2502 RP 3652 cites LCA 2502. However, we believe it is a typo
because the description in RP 3652 is exactly the same as in
LCA 2503. Consequently, both reference water use.
Further, both RP 3652 and LCA 2503 are to Ohule. The
LCA and RP references poalimas, the register references
lois, native testimony references taro and poalimas and
foreign testimony references kalo and poalima.
LCA 3237:3 Appurtenant right claim documented.




RP 6888

No ref to water use

The purpose of the RP was to quitclaim the government’s
interest in the property and to contain metes and bounds
description. Consequently, reference to water use would not
necessarily be in the RP. The register references lois, native
testimony references taro land, taro loi, taro pauku and
foreign testimony references lois.

Royal Patent 6888 is indicated in the Index for LCA 3237
but it is land in Kalihi, Oahu. Before 1960, no RP was
issued. The RP was issued in 1960 and only shows metes
and bounds. A copy is attached.

LCA 3275-E: 3,4,6

Appurtenant right claim documented

RP 5154 No ref to water use The description of the land in RP is the same as in LCA
3275-E and thus, appurtenant right claim was documented in
the RP as well. Native testimony references taro patches
(apana 3), taro pauku (apana 4 & 6) and foreign testimony
references lois (apana 3, 4 & 6).

LCA 3294-B: 2; Appurtenant right claim documented

LCA 3294-B:1,

M1; LCA 3294-B-
1, M2




RP 6102

No ref to water use.

RP tracks LCA and references kalo. Appurtenant right
contained in LCA is in RP. Enclosed is a clearer copy of RP
6102. The native testimony references taro land and taro
moo (cultivated piece of land) and foreign testimony
references moo of kalo.

LCA 3488

Appurtenant right claim documented.

RP 5289

No ref to water use.

The RP notes the land is “Aina Kalo”. The register
references 127 loi’s, native testimony references taro and
poalimas and foreign testimony references kalo land and
poalimas,

LCA 3498

Appurtenant right claim documented.

RP 7432

No ref to water

Reference to “kalo” is contained in both the LCA and RP.
The description in the RP and the LCA are exactly the same.
Consequently, both LCA and RP refer to water use. The
register references taro.

LCA 4452:9

LCA is not shown on TMK map. No refto
Ap. 9.

Reference to “Apana 9” appears on the LCA under the words
“Helu 4452"

See File Plan (LCA 4452 is shown on the enclosed 8 /2x 11
map)




RP 7302

No ref to water use

RP evidenced the government’s quitclaim of its interest in
the property and the RP was only required to contain the
metes and bounds of the property.

LCA 4461:1 & 2

LCA is not shown on TMK MAP. Refto
kalo and moo kalo.

See File Plan (Apana 2 is indicated across Lots 30 and 31;
Apana 2 is indicated on Lot 32).

RP 6630

Ref to kalo and moo kalo.

RP references kalo moo and mirrors the LCA. Also, native
testimony references taro moo.




