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Fat Law's Farm, Inc.
APPLICATION FOR A NEW WATER USE PERMIT
Waiahole Ditch System, WUP No. 871
Future (Agricultural) Use for 1.220 mgd on TMK 9-2-004:010

Kunia, Qahu
APPLICANT / USE LANDOWNER: SOURCE LANDOWNER(S):
Fat Law's Farm, Inc. Agribusiness Development Corporation
91-1023 Kaikoele Street State of Hawaii
Ewa Beach, HI 96706 1151 Punchbowl] Street, Room 130

Honolulu, HI 96813

-and-

State of Hawaii

Department of Land and Natural Resources
1151 Punchbowl Street, Room 130
Honolulu, HI 96813

SUMMARY OF REQUEST:

The applicant is requesting that the Commission on Water Resource Management (Commission)
approve a water use permit for an allocation of 1.220 million gallons per day (mgd) of non-potable
ground water from the Waiahole Ditch System to supply 329 acres of diversified agriculture.

LOCATION MAP: See Exhibits 1a & 1b
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BACKGROUND:

On March 4, 2009, Fat Law's Farm, Inc. submitted a completed water use permit application to the
Commission on Water Resource Management (Commission). Additional information regarding the
source, use, notification, and objections is provided in Attachment A.

On April 13, 2009, EarthJustice submitted objections to this application on behalf of Makawai Stream
Restoration Alliance and Hakipuu Ohana. (Exhibit 2)

On April 27, 2009, the applicant responded to the objections to this application. (Exhibit 3)
Two of the three public hearings were held on July 7, 2009 and July 27, 2009.

During October 2009, staff was informed by the Attorney General’s office that Water Use Permit
applications for new use are not required to have public hearings when there are objections.

On December 18, 2009, a final public hearing session was held. At the close of the Public Hearing,
EarthJustice requested a Contested Case Hearing, followed by a written request received on
December 28, 2009.

ANAILYSIS/ISSUES:

Section 174C-49(a) of the State Water Code establishes seven (7) criteria that must be met to obtain a
water use permit. An analysis of the proposed permit in relation to these criteria follows:

(D Water availability

Through the Waiahole Ditch System Contested Case Hearing, the Commission recognized a total
amount of 15 mgd of ditch water available for offstream uses from the ditch system. Individual
existing water use permits in this system are shown in Exhibit 4. A summary of the current available
water conditions in the system is provided in Table 1:
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(2)

Table 1. Waiahole Ditch System

ITEM Waiahole Ditch
B System
(mgd)
Available for offstream uses (Sustainable Yield) 15
Less:  Other Existing Water Use Permits (shown in Exhibit 4) 12.440
Reservation to DHHL 0
Subtotal (Current Available Allocation) 2.560
Less: Other Completed Applications 0.590
Less: This Application 1.220
Subtotal (Potential Available Allocation/Allocation Deficit) 0.750

Based on this information, water is available from the allowable offstream supply from the
Waiahole Ditch System to meet this request.

However, written public comments submitted during the objection period and oral testimony
provided at the July 7, 2009 public hearing, raised issues regarding alternative sources of
water rather than relying on the current available ditch water as shown above in Table 1.
These issues are discussed in the following analysis section (2) of this submittal under the
reasonable and beneficial criteria analysis. Further, management strategies to reduce other
allocations (thereby adding water back into the Current Available Allocation described in
Table 1) are discussed in Section (4} of this application.

Reasonable-beneficial

Section 174C-3 HRS defines "reasonable-beneficial use" is

"...the use of water in such a quantity as is necessary for economic and efficient utilization,
for a purpose, and in a manner which is both reasonable and consistent with the state and
county land use plans and the public interest".

1. Purpose of Use

The applicant seeks to use non-potable ground water from the Waiahole Ditch System for
irrigation of various crops under diversified agriculture. The application has outlined these
crops, and their respective acres and duties over a net acreage of 329 acres on TMK 9-2-
004:010. This parcel is within the former Campbell Estate lands TMK 9-2-004:001.
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1. Quantity Justification

The applicant is requesting a total of 1.22 mgd for the crops and acreages listed in their
application based on estimates made by irrigation experts from Crop Care Hawaii and
Agtech Pacific. There were 17 different crops proposed to be irrigated on a rotating
schedule using drip irrigation. Table 2 lists these crops and the “best estimate” duties
made by the consultants for the applicant.

Since its presentation to the Commission in April 2008, the Commission staff has used an
ArcGIS based numerical simulation model, created in conjunction with the College of
Tropical Agriculture and Human Resources (CTAHR), from the University of Hawaii, as a
guideline to help review irrigation requirements for proposed water use permit
applications. Most applications do not have the level of irrigation analysis as provided by
this application. Nevertheless, it is useful to use the Irrigation Water Requirement
Estimation Decision Support System (IWREDSS) model for comparative purposes. Table
2 also lists the “best estimate” duties made by IWREDDS alongside the applicant’s
estimates.

Table 2. comparlson of apphed for and CVVRM calculated duties

'; i Apphcant CWRM o ' L Apphcant CWRM .
S - |puty - Duty %75' oo |demand demand
Crop - : (gpd/acre) (gpd/acre) differencefacres (epd) - |(epd)
Basil 3,566; 2,704 -24% 108] 385,11 5 292,032
Cucumber 3,566 2,717 -24% 14 49,9221 38,038
Long Beans 3,722 3,051 -18% 6 22,334} 18,306
Bittermelon 3,566 2,717 -24% 8 28,527 21,736
Chives 3,566 2,717 -24% 3 10,698 8,151
Long Eggplant 3.722] 3,051 18% 6| 22,334] 18306
Galonga 3,7221 3,493 -6% 8 29,7791 27.944
Malongai 3,566] 3,186 -11% 20 71,318] 63,720
Taro Leaf 4,389 4,252 -3% 300 131,682{ 127,560
Taro 4,389 3,354 -24% 12 52,673 40,248
Banana 3,998| 2,249 -44% 20 79,953 44,980
Betal Leaf 3,566 2,732 -23% 12 42,7911 32,784
Lalot 3,566 2,759 -23% 2 7,132 5,518
Curry Leaf 3,566 3,160 -11% 20 71,318] 63,200
Fruit Trees 3,566 2,714 -24% 50| 178,294| 135,700
On Choy 3,566 2,714 -24% 5 17,829 13,570
Peppermint 3,566 2,721 -24% 3 17,829 13,605
total (gpd) 1,219,528 965,398
total (mgd) 1.220  0.965
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Both analyses consider issues regarding localized climatic conditions, soils, crops, and irrigation
methods and practices (drip), and it is not unexpected that these “best estimate” duties differ as
several reasonable assumptions vary in these complex analyses. One example is that many of the
crops listed do not have evapotranspiration crop factors used in both analyses and substitute crops
need to be used. Another example is that localized climatic conditions differ as the applicant used
data from the closest weather station whereas the IWREDDS model uses this station along with
others to interpolate and synthesize weighted data at the site. Crop growth stage considerations,
crop cycles, wrrigation practices to field capacities, and the net area over which average duties are
based differ amongst the analyses as well.

The estimates provided by the applicant (1.22 mgd) and calculated by CWRM (0.97 mgd)
differ by approximately 20%.

III. Efficiency of Use

Based on the analysis in section II, the projected water use will be efficient as drip
irrigation is specified as the primary irrigation practice, estimated at 85% application
efficiency to meet irrigation needs. These were considered in the calculated duties in Table

2.

IV. Analysis of Practical Alternatives

The applicant has identified several alternatives to the proposed use of water from the
Waiahole Ditch System. An analysis of each of the alternatives is as follows:

I

Del Monte Water System Wells

A Declaration of Covenants (DoC) was created by Campbell Estate to form the Kunia
Water Association (KWA) with various landowners in the area (refer to Exhibit 5).
This DoC describes the shared responsibility of costs associated with delivering water
from the Del Monte System Wells, Wells 1 (2703-01 & -02), 3 (2803-05), & 4 (2803-
07) to each of the landowners.

The applicant is among the landowners described in the DoC. The land owned by the
applicant is designated as Section 8.

Well 1 (2703-01 & -02) is associated with a superfund site and per the Commission’s
June 20, 2001 decision for WUP 507 for Del Monte for 1.075 mgd, both the U.S.
Environmental Protection Agency (EPA) and State of Hawaii Department of Health
(DOH) must approve the use of these wells prior to actual irrigation use. Currently,
the water from this well is remediated to drinking water quality, and can be supplied to
the property owned by the applicant. However, the duration of the availability of this
remediated water is not currently known. Further, upon the final remediation of this
well, production will need to stop for a protracted period, making it’s availability for a
prolonged period of time uncertain.
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Wells 3 and 4 (2803-05 & -07) are potable and have a current allocation of 3.960 mgd
through Water Use Permit No. 870 for former Del Monte irrigation needs since 2001.
An issue with using these wells as an alternative is that Item D. of the Waiahole
Contested Case Hearing D&O III states that “the Commission’s prioritizing requires the
use of non-potable ditch water instead of potable leeward ground water for agricultural
irrigation of Campbell Estate’s lands.” However, because this current existing
allocation from the wells is for agricuitural use since April 11, 1980 under the BLNR
approval prior to the creation of the CWRM, and the applicant has legal agreements to
use these wells through the DoC, staff feels that it is an appropriate longstanding and
continuing potable alternative to ditch water for irrigation needs.

The applicant has stated that the well water is prohibitively expensive compared to
using the gravity fed Waiahole Ditch. Water from the wells are estimated to cost
between $1.47 to $2.04 per 1,000 gallons while water from the Waiahole Ditch is
estimated at $0.517 per 1,000 gallons. This means that the well water costs 3 to 4
times more than the cost of the ditch water.

Another complicating factor regarding the availability of water from the wells is the
incorporation of the State lands into the KWA. If the state participates in the
association as described in the DoC, the applicant is entitled to 12.03% of the total
water from wells 1, 3 and 4. If the state opts not to participate, the applicant is entitled
to 13.74% of the water from wells I, 3 and 4. Staff has consulted with the Land
Division, who indicate that although there is no formal agreement for the State to
participate in the KWA, that the State intends to work out an agreement for
participation. This means the applicant is entitled to between 0.606 and 0.692 mgd
from these wells, based on the Declaration of Covenants, and the assumption that 100%
of the allocation from WUPs 507 & 870 (1.075 + 3.960 = 5.035 mgd) would be used
from the three wells.

2. On-Site Well

The applicant reviewed drilling a well on-site within either the Ewa/Kunia or
Waipahu/Waiawa Aquifer System Areas. However, capital cost estimates of at least $2
million dollars and operating costs make this alternative very expensive. Additionally,
the Ewa/Kunia Aquifer System does not have enough unpermitted allocation (0.540
mgd) available to meet the applicant’s needs. There is 19.144 mgd of unpermitted
water in the Waipahu/Waiawa Aquifer System Area; however, in D&O III the CWRM
specified that the non-potable ditch water be used instead of potable leeward ground
water for agricultural irrigation of Campbell Estate’s lands. Unlike the pre-existing Del
Monte Wells, this is a new source that would run counter to the D&O decision. Also,
the proximity of the Well 1 superfund site also raises issues of liability to the applicant
should the EPA and DOH decide such a new well impacts the remediation efforts.
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(3)

)

3. Municipal sources
The applicant has contacted the Honolulu Board of Water Supply and such water is not
available for the proposed use for a variety of reasons. Service area limitations and
using potable water for irrigation are the main reasons. Costs were not discussed.

4. Wastewater reuse
The applicant represents that the majority of crops listed canpot use reuse water.
Though possible to install a dual system the property is over 2 miles away from the
nearest reuse water source and would be expensive.

5. Desalinization
Desalinization costs are considered prohibitive.

6. Surface water

There is no alternative surface water is the area other than the Waiahole Ditch System

Interference with other existing legal uses

The applicant argues that the existing Commission decisions for the Waiahole Ditch System
through D&O I, II, & HI allow for this use and, therefore, do not interfere with other existing
legal uses from the ditch or instream uses.

Public interest
Public nterest is defined under §174C-2 - Declaration of policy, as follows:

“{c) The state water code shall be liberally interpreted to obtain maximum beneficial use of
the waters of the State for purposes such as domestic uses, aquaculture uses, irrigation
and other agricultural uses, power development, and commercial and industrial uses.
However, adequate provision shall be made for the protection of traditional and
customary Hawaiian rights, the protection and procreation of fish and wildlife, the
matntenance of proper ecological balance and scenic beauty, and the preservation and
enhancement of waters of the State for municipal uses, public recreation, public water
supply, agriculture, and navigation. Such objectives are declared to be in the public
interest.”

Additionally, written public comments / objections (see Exhibits 2 and 3) and oral testimony
from the July 7, 2009 public hearing to this application (other than state & county general
plans and land use designation comments noted in criteria (5)) have been submitted and are
sumnmarized as follows:

1. Use will create 40 new jobs.
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2. Commission should realize that transfers of agricultural business take time thus non-
use issues should be cognizant of this fact.
3. Altemative analysis is not sufficient - Del Monte Wells higher cost is not the sole
criteria to define practicability and is inflated.
4. Before any “unpermitted” Waiahole Ditch System water is allocated the Commission
should first:
Set permanent instream flow standards for Windward streams,
b. Review, adjust, and re-allocate non-used portions of all other existing
allocations,
Require ADC to reduce the permitted waste,
Additional excessive waste is already occurring,
Determine if Campbell transfers of Waiahole water are legal,
Go through rulemaking first before it can be made available for allocation,
Give all unpermitted water to windward streams,
Review freshwater contribution to the ocean,
Address pending reservation requests from the system,
Add a cost value on native species in windward streams to Waiahole Ditch
System cost estimate.
k. Establish Rules for Native Hawaiian Rights section of the Water Code.
5. Public Hearings should not be closed, which would force a contested case hearing
unti! more information and/or agreement on alternatives can be reached.

S N

Many of the issues raised have already been discussed and addressed by the Waiahole
Decision and Orders (D&Os). However, from the public hearings and discussions the
priority issue for EJ has been that that the Commission should not allocate from the 2.43
mgd in unpermitted water as defined in the Commission’s D&O.

Waiahole Contested Case Decision and Order II, section H, states that:

The 2.43 mgd in unpermitted water will be diverted into the windward streams until
such time as it is permitted for offstream use.

EarthJustice had made it clear that their intention is to request a contested case hearing to
address further instream uses if the Commission does not attempt to address underutilized

permitted uses or current waste since instream use values are at risk.

Revoking Unused Portions of Existing Allocation

Regarding item 4b., the unused portions of existing permitted allocations from the
Waiahole Ditch System, the applicant had originally researched this by requesting other
permitted users on the ditch to voluntarily relinquish any of their unused allocations. No
user responded affirmatively to this request. Exhibits 6a through 61 graphically show the
history of reported uses from permitted users and Table 3 below summarizes the 4-year
non-use for each based on the 12-month moving average (12-mav).
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Table 3: Waiahole Ditch System: Current 4-Year Non-Use (gpd)

WUP no [Permittee Date Allocation [|12-mav 4-yr non-use
619|Castle and Cooke Oct-09{ 2,130,000} 1,446,029 683,971
6830|State of Hawaii Sep-09| 150,000 60,925 89,075
631iMililani Memorial Park May-09] 140,000f 109,669 30,331
632 |Mililani Golf Course Aug-09| 250,000, 181,283 68,717
634|Nihonkai 480,000 nia 0
636|KSBE May-091 170,000 15,959 154,041
7751Puu Makakilo Jan-09f 750,000 15,840 734,160
804|Robinson Kunia Land Oct-08| 2,300,000] 1,900,188 489 812
807[HARC Jul-09] 260,000 91,523 168,477
808| Pioneer Hi-Bred 470,000 n/a #]
827|Edmond Olson Trust Qct-09 24,000 2,927 21,073
828|Monsanto Feb-09] 2,636000] 1,692,838 1,043,062
860! Syngenta Aug-09| 590,000] 481,680 108,320

Total available 3,591,039
Total available (mgd) 3.591

refer to Exhibits 6 a-1 for charts showing reported usage.

With the exceptions of Nihonkai, who is using in excess of their allocation, and Pioneer
Hi-Bred, who has not had their permit for four years (due to transfer from the Estate of
James Campbell on 7/13/06), the last column shows the 4-year non-use amounts for each
permittee, with an overall total of 3.591 mgd.

It has not been the Commission’s past policy to revoke allocations prior to acting on
pending new use applications when there is water available. If there is no unpermitted
water available, the Commission must initiate revocation actions if it seeks to
accommodate of new use. In past Commission revocation actions (e.g. revocations to
Oahu Sugar, Haseko, and Waialua Sugar) where no water was available the first step was
to seek voluntary reductions from existing permittee, which worked in making water
available for new applicants. The Commission has never had to initiate revocations for an
active water use permittee to involuntarily free up water for a new user.

If the Commission were to defer action on this applicant to revoke 4-year non-uses first,
this would be the first time the Commission seeks to revoke active water use permittees
prior to acting on a new use when water is otherwise available. Since the current
Waiahole permittees are not willing to voluntarily relinquish any part of their unused
allocation, the Commission would have to initiate revocation proceedings to reduce the
allocations accordingly on a case-by-case basis. [Each permittee would be entitled to
proper hearings including contested case hearings, if required. Staff does not believe this
is a burden the applicant should have to bear when water is readily available according to
D&O III. - Also, it should be clear that even if the Commission revoked all 4-year non-
use, actual offstream uses would still increase should the Commission approve the
applicant’s request and may required Gate 31 to remain open for longer periods of time.
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Reducing ADC Waste

Regarding item 4c., State Agribusiness Development Corp. (ADC) Waste is in two
parts: 1) scheduled fixes, and 2) current measured waste. Scheduled fixes per D&O III
is currently a separate matter before the Commission, with the latest action occurring
on May 20, 2009 where the permitted waste had been reduced to 2.000 mgd and further
reductions to 1.420 mgd pending timeline resolution between ADC and the U.S. Army
Corps of Engineers regarding fixes to reservoirs 155 & 225 with the latest projection to
be completed in 2014 as reported to the Commission on September 2009,

For current measured waste, according to the D&O III, system losses are to be counted
against ADC’s allocation only when the gate is open and diverting flows in the ditch
from windward tunnels. When the Gate 31 is closed system losses do not count against
ADC’s permit as all windward water from the system is returned to windward streams.
Also, when Gate 31 is closed any flows that are developed within the Koolau
transmission tunnel cannot flow back uphill to the windward side and it is beyond
ADC’s control to reduce losses that may occur in this situation above the difference
between flows at Adit 8, metered end uses, and ADC permitted waste.

Exhibit 7 shows the reported losses to date from ADC that are calculated as the
difference between metered flow at Adit 8 and actual end uses. Prior to September
2006 ADC was unable to segregate open and closed flows. It appeared that excessive
waste was occurring. Beginning in September of 2006, ADC was able to segregate
system losses with respect to when the windward Gate 31 was open and closed through
use of a Supervisory Control and Data Acquisition (SCADA) system. Based on the
segregated flows systemn loss appear to have been decreasing and is currently near the
current permitted system loss allocation to ADC. Therefore, it appears that any unused
permitted water, approximately 5-7 mgd, is being returned to windward streams when
the gate is open.

State & county general plans and land use designations

The proposed uses are in the State Agricultural District, and the county zoning is AG-1.
Therefore, the proposed use is consistent with these land use designations.

Normal agency review includes:

1y

2)

STATE: the State’s Department of Land and Natural Resources (DLNR) and its State
Parks, Aquatic Resources, Historic Preservation, and Land Divisions; the Department of
Health (DOH) with its Clean Water, Safe Drinking Water, and Wastewater Branches; the
Department of Hawaiian Home Lands (DDHL), and Land Use Commission (LUC); and
the Office of Hawaiian Affairs (OHA)

COUNTY: the County’s County Council, Department of Planning and Permitting, and
the Department of Water Supply;

10
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(N

No comments were submitted from these agencies suggesting that the proposed use is
inconsistent with the current land use designations.

Therefore, this application meets the state & county general plans and land use designations.

County land use plans and policies

Again, no comments or objections from the county or state agencies mentioned in jtem (5)
above have been made through this review to indicated the proposed use is inconsistent with
county {or state) land use plans and policies.

Therefore, this application meets the county land use plans and policies.

Interference with Hawaiian home lands rights

All permits are subject to the prior rights of Hawaiian home lands. The Department of
Hawaiian Home Lands (DHHL) and the Office of Hawaiian Affairs have reviewed this
application and made no comments or objections. Further, standard water use permit
conditions 3.g., 6., and 9.f. notify all water use permittees that their permits are subject to
and cannot interfere with Hawaiian home land rights. Also, since June 21, 2000, DHHL has
had a reservation of 1.358 mgd, tracked as WUP 566, that has yet to be used by DHHL.,

Therefore, this application will not interfere with Hawaiian home lands rights.

Other issues

There has been a strong interest of the applicant and objectors to avoid a contested case
hearing as much as possible as evidenced by the continued public hearing sessions. Recently,
staff has been advised by the attorney general’s office that new water use permit applications
do not require a public hearing; therefore, the requirement to request a contested case hearing
before the close of a required public hearing under 13-167-52(a) does not apply. A request
for contested case hearing can be made prior to and at the regular Commission meeting. This
major change has complicated processing of this application as public hearings were already
initiated, but does not reduce the due process rights of the applicant or public. Nevertheless,
EarthJustice had requested a contested case hearing at the close of the final public hearing and
provided the required written request.

In order to avoid a contested case hearing, staff proposed a calculation of the reasonable and
beneficial allocation from Wajahole Ditch System for the applicant. The calculation is as
follows:

1) The allocation should be based on the average between the applied for allocation of 1.220
mgd, and staft’s irrigation model estimate of 0.965 mgd. This would be 1.093 mgd.

2) The amount of the water available to the applicant from the Kunia Water Association
should be based on the following premises:

11
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a) Water from the wells should be calculated as follows: 50% of the water from the
allocation issued to Well 1 (1.075 mgd) should be used for KWA. Staff would
normally make the argument that 0% of the water from Well 1 is available because of
the uncertainty of remediation dates. However, both the applicant and objector agree
that 50% of this allocation can be used, and thus reduce the need from Waiahole
Ditch. Further, one can assume that 100% of the water is available from Wells 3
and 4 (3.960 mgd). Therefore, the total amount of water available from the wells to
the entire KWA would be (0.5 * 1.075 mgd)+(3.960 mgd) = 4.498 mgd.

b) The percentage of the water that the applicant is entitled to is based on the state’s
participation in the association, which would be 12.03%. Therefore, the total
available water from Wells 1, 3 and 4 would be (0.1203)*(4.498 mgd) = 0.541
mgd.

3) Therefore, the total amount of water being that is now requested by the applicant from the
Waiahole Ditch System is 1.093 - 0.541 = 0.552 mgd.

Finally, based on the above, attorneys for the applicant have provided a written letter of
agreement and waiver of EI objections and request for contested case hearing (see Exhibit 8).
The final issue is that the agreement is for an allocation of 0.551 mgd, which is less than
staff’s assessment.

RECOMMENDATION:

Staff recommends that the Commission approve the issuance of water use permit no. 871 to
Fat Law’s Farm Inc. for the reasonable and beneficial use of 0.551 million gallons per day
(based on a 12-month-moving average) of water for agricultural use on TMK 9-2-009:010.
from the Waiahole Ditch System, subject to the standard water use permit conditions listed in
Attachment B and the following special conditions:

1. Should an alternate permanent source of water be found for this use, then the
Commission reserves the right to revoke this permit, after a hearing.

12
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2. In the event that the tax map key at the location of the water use is changed, the
permittee shall notify the Commission in writing of the tax map key change within
thirty (30) days after the permittee receives notice of the tax map key change.

Respectfully submitted,

ao ﬂ/[—/‘
N C. KAWAHARA, P.E.
Deputy Directo

Attachment(s): A (Water Use Permit Detailed Information)
B (Water Use Permit Standard Conditions)

Exhibit(s): laand b (Location Map & Systemn Map)
2 (Earthlustice Objections)
3 (Fat Law Responses to Objections})
4 (Existing Waiahole Ditch System Water Use Permits)
5 (Declaration of Covenants)
6a to 6] (Unused Waiahole Ditch System Permitted Use Charts)
7 (ADC Permitted System Loss Use Charts)
8 (Letter of Agreement and Waiver of Objections and Contested Case Hearing)

APPROVED FOR SUBMITTAL:

{

LAURA H. THIELEN
Chairperson

13
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WATER USE PERMIT DETAILED INFORMATION

Source Information

SYSTEM: Waiahole Ditch System, Qahu
Total offstream uses permitted 15 mgd
Existing water use permits: 12.440 mgd
Unpermitted Offstream Amount: 2.560 mgd
Total other pending applications: 0 mgd
This application: 1.220 mgd

Use Information

Quantity Requested: 1.220 mgd

Future Type of Water Use: Agricultural

Place of Water Use: TMK: 9-2-004: 010

Current 12-Month Moving Average: 3.465 mgd
Public Notice

In accordance with HAR §13-171-17, a public notice was published in the Honolulu
Advertiser on March 20, 2009 and March 27, 2009 and a copy of the notice was sent to the
Mayor's office. Copies of the completed application were sent to the Department/Board of
Water Supply, Planning Department, Department of Land Utilization (Oahu only),
Department of Health, Department of Hawaiian Home Lands, Office of Hawaiian Affairs, the
various divisions within the Department of Land and Natural Resources, and other interested
parties for comments. Writien comments and objections to the proposed permit were to be
submitted to the Commission by April 13, 2009.

ATTACHMENT A
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STANDARD WATER USE PERMIT CONDITIONS

L. The water described in this water use permit may only be taken from the location described
and used for the reasonable beneficial use described at the location described above.
Reasonable beneficial uses means "the use of water in such a quantity as is necessary for
economic and efficient utilization which is both reasonable and consistent with State and
County land use plans and the public interest." (HRS § 174C-3)

2. The right to use ground water is a shared use right.

3. The water use must at all times meet the requirements set forth in HRS § 174C-49(a),
which means that it:

a. Can be accommodated with the available water source;
b. Is a reasonable-beneficial use as defined in HRS § 174C-3;
c. Will not interfere with any existing legal use of water;
d. Is consistent with the public interest;
€. Is consistent with State and County general plans and land use designations;
f. Is consistent with County land use plans and policies; and
g. Will not interfere with the rights of the Department of Hawaiian Home Lands as
provided in section 221 of the Hawaiian Homes Commission Act and HRS § 174C-
101(a).
4. The ground-water use here must not interfere with surface or other ground-water rights or
reservations.
5. The ground-water use here must not interfere with interim or permanent instream flow

standards. If it does, then:

a. A separate water use permit for surface water must be obtained in the case an area
is also designated as a surface water management area;
b. The interim or permanent instream flow standard, as applicable, must be amended.
6. The water use authorized here is subject to the requirements of the Hawaiian Homes

Commission Act, as amended, if applicable.

7. The water use permit application and submittal, as amended, approved by the Commission
at its February 17, 2010 meeting are incorporated into this permit by reference.

8. Any modification of the permit terms, conditions, or uses may only be made with the
express written consent of the Commission.

9. This permit may be modified by the Commission and the amount of water initially granted
to the permittee may be reduced if the Commission determines it is necessary to:

a. protect the water sources (quantity or quality);
b. meet other legal obligations including other correlative rights;
C. insure adequate conservation measures;

ATTACHMENT B
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10.

11.

12.

13.

14.

15.

d. require efficiency of water uses;

€. reserve water for future uses, provided that all legal existing uses of water as of
June, 1987 shall be protected;

f. meet legal obligations to the Department of Hawaiian Home Lands, if applicable; or

g. carry out such other necessary and proper exercise of the State's and the

Commission's police powers under law as may be required.

Prior to any reduction, the Commission shall give notice of its proposed action to the
permittee and provide the permittee an opportunity to be heard.

An approved flowmeter(s) must be installed to measure monthly withdrawals and a monthly
record of withdrawals, salinity, temperature, and pumping times must be kept and reported
to the Commission on Water Resource Management on forms provided by the Commission
on a monthly basis (attached).

This permit shall be subject to the Commission's periodic review of the Koolauloa Aquifer
System’s sustainable yield. The amount of water authorized by this permit may be reduced
by the Commission if the sustainable yield of the Koolauloa Aquifer System, or relevant
modified aquifer(s), is reduced.

A permit may be transferred, in whole or in part, from the permittee to another, if:

a. The conditions of use of the permit, including, but not limited to, place, quantity,
and purpose of the use, remain the same; and
b. The Commission is informed of the transfer within ninety days.

Failure to inform the department of the transfer invalidates the transfer and constitutes a
ground for revocation of the permit. A transfer which involves a change in any condition
of the permit, including a change in use covered in HRS § 174C-57, is also invalid and
constitutes a ground for revocation.

The use(s) authorized by law and by this permit do not constitute ownership rights.

The permittee shall request modification of the permit as necessary to comply with all
applicable laws, rules, and ordinances which will affect the permittee's water use.

The permittee understands that under HRS § 174C-58(4), that partial or total nonuse, for
reasons other than conservation, of the water allowed by this permit for a period of four (4)
continuous years or more may result in a permanent revocation as to the amount of water
not in use. The Commission and the permittee may enter into a written agreement that, for
reasons satisfactory to the Commission, any period of nonuse may not apply towards the
four-year period. Any period of nonuse which is caused by a declaration of water shortage
pursuant to section HRS § 174C-62 shall not apply towards the four-vear period of
forfeiture.

ATTACHMENT B
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16.

17.

18.

19.

The permittee shall prepare and submit a water shortage plan within 30 days of the issuance
of this permit as required by HAR § 13-171-42(c). The permittee's water shortage plan
shall identify what the permittee is willing to do should the Commission declare a water
shortage in the Koolauloa Ground-Water Management Area.

The water use permit shall be subject to the Commission's establishment of instream
standards and policies relating to the Stream Protection and Management (SPAM) program,
as well as legislative mandates to protect stream resources.

Special conditions in the attached cover transmittal letter are incorporated herein by
reference.

The permittee understands that any willful violation of any of the above conditions or any

provisions of HRS § 174C or HAR § 13-171 may result in the suspension or revocation of
this permit.

ATTACHMENT B
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SEATTLE, WASKINGTON TALLAHASSEE, FLORIDA WASHINGTON, D.C.

April 13, 2009

HAND DELIVERED
Commission On Water Resource Management
Kalanimoku Building

=
1151 Punchbowl Street, Room 227 = % »
Honolulu, Hawaii 96813 = 3 M
Y B
.:'\'-'\ %‘3’; Py T
Re: Water Use Permit No. 871 zz <@ 2
Dear Sir or Madam, o & ' o)

1Y

jamoy

On behalf of Makawai Stream Restoration Alliance and Hakipu'u ONana,

Earthjustice hereby objects to Water Use Permit Application no. 871 (“WUPA”"),
submitted by Fat Law’s Farms, Inc., Tony and Manyvone Law, Law Tieng’s Farm, and
Hae and Phouaugphet Viengkhou. The applicants seek a permit for 1.22 mgd from the
Waidhole Ditch System. The application fails to meet the Water Code’s fundamental
requirement that an application establish that there exist no practicable alternatives to
diverting stream flows for private use. In fact, the application itself indicates that the
applicants have practicable alternatives in the form of existing wells, but would prefer
to use water from the Ditch System because it may be marginally less expensive. This

does not comply with the applicable legal standard. The application therefore must be
denied.

6b -

The requirement that an applicant establish a lack of practicable alternatives is
not a formality. The Hawai'i Supreme Court, in In re Water Use Permit Applications,
94 Hawai'i 97, 9 P.3d 409 (2000) (“Waiahole I"), held that “permit applicants must ...
demonstrate the absence of practicable mitigating measures, including the use of
alternative water sources. Such a requirement is intrinsic to the public trust, the
statutory instream use protection scheme, and the definition of “reasonable-beneficial.”
94 Haw. at 161, 93 P.3d at 473 (emphasis added). In In re Water Use Permit
Applications, 105 Hawai'i 1, 93 P.3d 643 (2004) (“Waiahole II”), the Court reiterated and
underscored this requirement. 105 Hawai'i at 15, 93 P.3d at 657. The burden of proving

the lack of alternatives is on the applicant; if that burden is not met, the application
must be denied. Waidhole II, 105 Hawai'i at 16, 93 P.3d at 658.

In

Waiahole [, the Court criticized the Commission for failing to “answer, with
any reasonable degree of clarity, why it is not practicable for Campbell Estate to use
ground water permitted to it and not otherwise in use as an alternative to diverting the
sole source of water for windward streams, especially given the still unsettled state of

the instream flow standards.” 94 Hawai'i at 165, 9 P.3d at 477 (emphasis added). The
applicants here fail to answer the same question.

223 SOUTH KIMNG STREET, SUITE 400, HONOLULY, H] 96813-4551
T: BOB 599-2436 F. 808 521.5841 E: honoluluoffice@esrthjustice.org
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The standard for whether an alternative is practicable, according to both the
Commission and the Supreme Court, is whether it is “available and capable of being
utilized after considering cost, technology, and logistics.” Waiahole Il, 105 Hawai’i at
19, 93 P.3d at 661 (quoting D&O II). The applicants offer an alternatives analyses
(WUPA, Exh. 1), but it is apparent that the applicants’ definition of practicability is not
the standard quoted above, but merely whether the alternative carries the lowest
possible cost to the applicants. The applicants fail to offer any other rationale for their
conclusion that the alternatives they analyze are not practicable; they plainly view the
alternatives analysis as a pro forma exercise, with the foregone conclusion that they are
entitled to water from the Ditch System as long as their analysis purports to show it is
the source costing them the least. But the Hawai’i Supreme Court established long ago
that the Water Commission “is not obliged to ensure that any ‘particular user enjoy a
subsidy or guaranteed access to less expensive water sources when alternatives are
available and public values are at stake.” Waiahole I, 94 Hawai'i at 165, 9 P.3d at 477.

For example, the applicants offer no evidence, analysis or even argument
showing any relationship between the cost of water (according their own analyses) and
any level of projected viability. That is, the applicants do not even attempt to establish
they could not operate profitably if they were required to pay the cost they estimate for
water from existing Del Monte well nos. 1, 3 and 4, or that using that alternative would
be unduly burdensome in any way. That cost, according to the applicants, ranges from
$1.47 per thousand to $2.04 per thousand, depending on the volume pumped. WUPA,
Exh.I at 1. At the lower end of this range, the cost is comparable to the cost of
agricultural-rate water from the Board of Water Supply, which currently is $1.05 per
thousand gallons (above the first 13,000 gallons per month, at $2.46 per thousand), and
which soon will cost $1.13 per thousand (and $2.66 for the first 13,000 gallons per
month).

It would appear that the applicants themselves have been willing and able to pay
the agricultural rate for water while operating similar farms profitably on O’ahu.
Applicant Fat Law’s Farm states it operated first in Wai’anae, then in Kahuku, and for
over a decade has been farming in the ‘Ewa Beach area, where it currently plants on
over 100 acres. Fat Law’s Farm reports it has been successful and profitable, expanding
its acreage in "Ewa Beach, with gross sales steadily increasing, and according to its web
site it recently leased 150 acres in Hainan, China. Applicant Tony and Manyvone Law
farm 35 acres in Kahuku, and applicant Law Tieng’s Farm farms 60 acres in Kahuku.?
The applicants have been profitable enough that they now want to expand operations to

" http:/ /www.hbws.org/cssweb/display.cfm?sid=1175 (last viewed April 1,
2009).

2See WUPA, Exh. B; see also http:/ /www .fatlawfarm.com (last viewed April 1,
2009).
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over 300 acres in Kunia. Applicants do not disclose the sources of water they have
been using in Kahuku and "Ewa Beach, or the cost of that water. Presumably, they have
been using water from the Board of Water Supply. Certainly, many of their competitors
pay that rate. Not only do many competing farmers on O’ahu pay it, but the rates being
paid by Neighbor Island farmers, who also must incur shipping costs these applicants
avoid, are often substantially higher. :

Unable to show that water from these existing wells is not practicable as a factual
matter, the applicants argue that it has already been established that well water is not a
practicable alternative, as though the issue were somehow foreclosed. Thus, the
applicants assert that, because the Commission years ago issued a permit to irrigate the
subject lands with water from the Waiahole Ditch (Water Use Permit no. 514, issued to
Campbell Estate), “it has already been established that no reasonable alternative water
source exists.” WUPA, cover letter at 2; Exh. I (Table 3, Alternatives Analysis) at 3.

This distorts the law and the record. The Commission’s issuance of a different
permit fifteen years ago to irrigate these lands among thousands of other acres once
owned by Campbell did not purport to determine, once and for all, that any occupant of
the property need never again show practicability of alternatives. Nor could the
Commission have done so. The determination must be made when an application is
submitted, and will depend on the specific conditions at that time-—the nature of the
use, the economics of the business, the cost of alternatives to the permit applicant, the
cost of water to its competitors, the available technology, and other factors.

When it issued Permit no. 514 to Campbell for its lands in Kunia, the
Commission made no findings concerning the practicability of Del Monte’s wells or any
other alternatives. During the original contested case hearing, after Brian Nishida
acknowledged that Del Monte had wells that could irrigate the lands at issue,
Commissioner Miike noted, “So it’s not a question of economic viability, you just want
a cheaper source of water for that pineapple production, it’s not that you cannot
produce pineapples now, you have another water source, right?” TR, 12/12/1995, p.
213, 11. 4-7. Mr. Nishida responded that Del Monte’s pineapple production had not been
profitable, but had recently become “marginally profitable” as a result of “very
aggressive efforts.” Id., p. 213, 1. 11-20. The current applicants cannot credibly
maintain that having to compete on a level playing field with respect to water costs
with the other farmers growing similar crops would prevent them from operating a
viable business; they have already demonstrated otherwise in Kahuku and ‘Ewa Beach.
The Commission is not required to grant these private applicants a competitive
advantage with a public trust resource, and should not do so.

Moreover, the applicants’ cost estimates for Del Monte well nos. 1, 3 and 4 are
substantially inflated. Specifically, the applicants include in their estimate the cost of no
less than four full-time employees—a supervisor/administrator and three technicians,
at a total cost of almost $200,000 per year, including benefits—to do nothing but keep
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these wells running. WUPA, Exh. I at 3. Compare this to the estimate provided by
Campbell’s expert witness in the Waiahole Ditch contested case proceedings, Joseph
Vierra with Belt Collins. During the second remanded hearings, Mr. Vierra testified
that, whether Campbell used EP 5 & 6 or drilled new wells, “[iln addition to the power
cost, an annual cost of $30,000 has been included for semi-weekly inspections and
adjustments of the pumps and controls and to make miscellaneous purchases of
lubricating oil and other items.” Exh. B-RD-46 at 7 (attached hereto as Exh. 1).

If Mr. Vierra’s estimated labor cost is substituted for the one supplied by these
applicants, the highest total cost of water from Del Monte well nos. 1, 3 and 4, as
otherwise calculated by the applicants, drops to only $1.50 per thousand for 1 mgd, and
decreases further at higher pumping volumes. Moreover, drawing water from the
Waiahole Ditch system has its own associated labor costs; someone must monitor and
maintain the distribution system whether the water emerges from a well or from the
Ditch.

It would be particularly inappropriate for the Commission to disregard the flaws
in the applicants” WUPA in view of the pending issues concerning the interpretation
and application of the Water Code’s requirements for alternatives. One of the central
points in the pending appeal from the Commission’s Decision and Order III is the
Commission’s failure to require Campbell Estate to use well water to irrigate its lands,
despite it having been established that using that alternative is technically and
economically feasible, and despite the Court having previously reversed the
Commission’s grant of a permit to Campbell for “failling] to answer, with any
reasonable degree of clarity, why it is not practicable for Campbell Estate to use ground
water permitted to it and not otherwise in use as an alternative to diverting the sole
source of water for windward streams, especially given the still unsettled state of the
instream flow standards.” Waiahole I, 94 Hawai’i at 165, 9 P.3d at 477.

It also would be inappropriate for the Commission to issue a permit for
“unpermitted” windward stream water, as these applicants request, for several reasons.
First, the Commission has yet to establish permanent instream flow standards for
windward streams. The Water Code requires that the Commission “conduct
investigations and collect instream flow date including fishing, wildlife, aesthetic,
recreational, water quality, and ecologjical information and basic streamflow
characteristics necessary for determining instream flow requirements,” H.R.S. § 174-
71(4); that it “protect, enhance, and reestablish, where practicable, beneficial instream
uses of water in the State,” H.R.S. §§ 174C-5(3) and 71(4); and that it “avoid or minimize
the impact on existing uses of preserving, enhancing, or restoring instream values... ,”
HRS. § 174C-71(1XE). The Commission has been admonished repeatedly by the
Hawai’i Supreme Court for its failure to do so.
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In Waiahole [, the Court vacated the Commission’s interim instream flow
standards, and held that “the Commission shall, with utmost haste and purpose, work
towards establishing permanent instream flow standards for windward streams. In the
meantime, the Commission shall designate an interim standard based on the best
information presently available.” 94 Hawai'i at 156, 9 P.3d at 468 (emphasis added). In
Waidhole II, the Court observed: “We take this opportunity ... to remind the Water
Commission that seventeen years have passed since the Water Code was enacted
requiring the Water Commission to set permanent instream flow standards by
investigating the streams. HRS § 174C-71. In addition, four years have passed since
this court held that ‘the Commission shall, with utmost haste and purpose, work
towards establishing permanent instream flow standards for windward streams.” The
fact that an [interim instream flow standard] is before this court evinces that this
mandate has not yet been completed as of the Water Commission’s D & O I1.” 105
Hawai’i at 12, 93 P.3d 654 {(citation omitted).

Four more years have passed since the Court made this observation, and no
permanent instream flow standards have yet been established.

Second, the Court emphasized specifically that there exist compelling legal
reasons why the Commission should include the unpermitted water in the instream
flow standards. Waiahole I, 94 Hawai’i at 156-157, 9 P.3d at 468-469 (“several factors
suggest to us that the interim standard should, at least for the time being, incorporate
much of the total present instream flows.”) After the Commission, in its D&O 1I, failed
to make any findings supporting its decision to reject the Court’s suggestion, the Court
again reversed the Commission’s attempt to withhold from the instream flow standards
water not needed for offstream use. Waidhole II, 105 Hawai’i at 13, 93 P.3d at 655.

The present WUPA certainly does not establish that unpermitted windward
stream water is “necessary for economic and efficient utilization” of the applicants’
property as required by FLR.S. §§ 174C-49(a)(2), 174C-3 (definition of “reasonable-
beneficial”), since not only do the applicants have the practicable option of using
ground water, but also, the water already permitted for offstream use is not being fully
utilized. The Commission has allocated a total of 12.57 mgd to water use permits from
the Ditch. The applicants attach several letters from existing Leeward permittees who,
not surprisingly, assert they are using their entire allocations, or intend to do so some
day. (Notably, although the applicants sent thirteen letters, they received (or at least
attach) only five responses (including the one from Campbell informing the applicants
that Campbell no longer possesses any allocations)).

The Commission’s records reflect that, in reality, during the most recent twelve-
month pericd for which records of permitted usage are publicly available (March 2008
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through February 2009), actual use averaged about 6 mgd, and has never exceeded 7.7
mgd. Although permittees have been insisting for fifteen years that use of their entire
allocation is just around the corner, this has never occurred. In fact, the largest “use” of
water from the Waidhole Ditch remains waste from the Ditch System itseif, in
continuing violation of the Water Code and the Commission’s orders. These system
losses at times exceed 4 mgd. The Commission is now being asked, once again, to give
its blessing to still further delay in addressing this problem in a separate,
contemporaneous water use permit application from the system operator. Thus, the
Commission is being asked to allow the system operator to continue to waste large quantities of
water that could be used either for stream restoration or permitted offstream use, from a system
in which actual permitted use never approaches permitted levels, at the same time it is being
asked to issue a permit for offstream use of the “unpermitted” water, by applicants with access to
competitively-priced ground water, without having created any permanent instream flow
standards twenty-two years after the Water Code mandated their creation.

Before allocating any unpermitted water, the Commission, as trustee of the
Public Trust resource, has a duty to establish permanent, science-based instream flow
standards, and to examine the existing offstream allocations and make adjustments
reflecting actual reasonable-beneficial use. All evidence indicates that, even if the
Commission were to disregard the existence of practicable alternatives and issue a
permit to these applicants from the Ditch System, if the existing Leeward allocations
were properly managed, these applicants could be accommodated fully without
tapping into the unpermitted water. The Hawai'i Supreme Court has emphasized
repeatedly that “the Commission must not relegate itself to the role of a mere umpire
passively calling balls and strikes for adversaries appearing before it, but instead must
take the initiative in considering, protecting, and advancing public rights in the
resource at every stage of the planning and decisionmaking process.” Waiadhole II, 105
Hawai'i at 15-16, 93 P.3d at 657-58 (citing Waiahole I, 94 Hawai’i at 143, 9 P.3d at 455)
(quotations omitted). See also H.A.R. §13-171-24(4) (Commission may revoke a permit
as to any amount of water unused for four continuous years). The Commission must
not continue to issue permits to use more and more windward stream water while
ground water is available and practicable, existing permits remain perpetually
underutilized, there exist no permanent instream flow standards—or any standards
based on scientific data—and while the Ditch System, year after year, continues to leak
substantial quantities of water. This violates the Commission’s duties as trustee.

Respectfull;

cc: Fat Law’s Farm, Inc.
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Re:  Water Use Permit Application No. 871

Applicants:

Application for:
Management Area:
Source Area:

End Use Area:

End Use Zoning:
Quantity:

Dear Honorable Commissioners:;

Fat Law’s Farms, Inc.

Law Tieng’s Farm

Tony and Manyvone Law

Hae and Phouaugphet Viengkhou

New Use

Waidhole Ditch System (Oahu)

Waidhole Ditch System (Oahu)

TMK No. (1) 9-2-004-010

Formerly TMK No. (1) 9-2-004-001, Lot 882A
Campbell Estate, Parcel 8 (425 Acres)(Kunia, Hawaii)
AG-1 Restricted Agricultural
1.22 MGD; 3702 GPD/AC

Please accept this letter as Applicants Fat Law’s Farm, Inc., Law Tieng’s Farm,
Tony and Manyvone Law, and Hae and Phouaugphet Viengkhou’s (collectively “Applicants™)
reply (“"Reply”) to Makawai Stream Restoration (hereinafter “MSR”) and Hakipu'u Ohana’s
(hereinafter “HO”) objection to Water Use Permit Application No. 871 ("“Application™), filed on

April 13, 2009.
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I INTRODUCTION

MSR and HO object to the sufficiency of the Application based on the alleged
failure to establish a lack of profitability using water from Del Monte Well Numbers 1, 3 and 4
(“Del Monte Wells 1, 3 and 4”) as an alternative to water from the Waizhole Ditch System.
However, profitability is not the standard alone by which an alternative is rendered practicable or
impracticable. Applying the proper standard to Del Monte Wells 1, 3 and 4, and considering the
showing made with respect to the six other alternative sources identified by Applicants, it is clear
that the Applicants have established a lack of practicable alternative water sources to the
Waiahole Ditch System.

MSR and HO also object to the sufficiency of the Application based on the
alleged failure to exhaust unused-permitted water from the proposed water source. However, the
standard for awarding a water use permit does not require that an applicant exhaust already
permitted waters within the proposed water source, by challenging the water needs of existing-
permitted users. Even assuming the standard requires such a showing, Applicants have met their
burden by requesting that holders of Waiahole Ditch water permits identify any unused
allocation for further adjudication by the Commission.

Finally, MSR and HO erroneously urge that the Commission on Water Resource
Management (“Commission”) should not issue any further permit for windward stream water,
including the permit sought here through the instant Application, because a permanent instream
flow standard has not been established, and because the Commission has excluded unpermitted
waters from the interim instream flow standard (*IIFS™). It has been unambiguously held by the
Hawaii Supreme Court that the law does not mandate a ban on the issuance of offstream use
permits. In addition, argument regarding the propriety of the instream flow standard itself is a
red herring given that the statute goveming instream use protection operates independently of
procedures for water use regulation. In other words, MSR and HO’s contentions regarding the
propriety of the 1IFS are not properly brought before the Commission in reply to this WUPA.

1L ARGUMENT

A. Profitability Is Not the Standard Alone By Which an Alternative Is Rendered
Practicable or Impracticable

MSR and HO challenge the sufficiency of the of the Application based on the
alleged failure to establish a lack of profitability using water from Del Monte Wells 1, 3 and 4, as
an alternative to water from the Waidhole Ditch System. However, profitability is not the
standard alone by which an alternative is rendered practicable or impracticable.

Under the proper standard, there must be a showing and a determination of

“whether the alternative is available and capable of being utilized after considering cost,
technology, and logistics in light of the overall water planning process.” In re Water Use Permit

20873 v OT-TUEKT
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Applications. 105 Haw. 1, 19, 93 P.3d 643, 661 (Haw. 2004)(“Waiahole II"). As a part of this
determination, cost may be evaluated “from a broader, long-term social and economic
perspective.” In re Water Use Permit Applications, 94 Haw, 97,165, 9 P.3d 409, 477 (Haw.
200)("Waiahole I’). However, cost, “alone, would not render the alternative impracticable.”
Waiahole 11, 105 Haw. at 19, 93 P.3d at. 661,

Examining the basic principles of the public trust doctrine, the Hawaii Supreme
Court in Waiahole 1] explained:

"Under the public trust [doctrine] and the Code, permit applicants have the burden
of justifying their proposed uses in light of protected public rights in the
resource.” Waiahole I, 94 Haw. at 160, 9 P.3d at 472. The Water Code requires,
inter alia, that the applicant prove that the proposed use of water is a
"reasonable-beneficial use" and is "consistent with public interest.” HRS §§
174C-49(a)}(2) and (4) (1993). "Reasonable-beneficial use" is defined as "the
use of water in such a quantity as is necessary for economic and efficient
utilization, for a purpose, and in a manner which is both reasonable and
consistent with the state and county land use plans and public interest.'” HRS
§ 174C-3 (1993) (emphasis added).

Furthermore, besides advocating the social and economic utility of their
proposed uses, permit applicants must also demonstrate the absence
of practicable mitigating measures, including the use of alternative
water sources. Such a requirement is intrinsic to the public trust, the
statutory instream wuse protection scheme, and the definition of
‘reasonable-beneficial' use, and is an essential part of any balancing
between competing interests.

Waiahole I, 94 Haw. at 161, 9 P.3d at 473 (citation omitted) (emphasis added). . ..

The Water Commission, on the other hand, is duty-bound to place the burden on
the applicant to justify the proposed water use in light of the trust purposes and
"weigh competing public and private water uses on a case-by-case basis[,]"
requiring a higher level of scrutiny for private commercial water usage, /d 94
Haw. at 142, 9 P.3d at 454. Moreover, as discussed supra in section [ILA.1., the
Water Commission's findings must reasonably explain and justify its conclusions
and rulings. /d. 94 Haw. at 157-58, 9 P.3d at 469-70. Finally,

... the public trust compels the state duly to consider the cumulative
impact of existing and proposed diversions on trust purpeses and to
implement reasonable measures to mitigate this impact, including
using alternative resources. . .. In sum, the state may compromise public
rights in the resource pursuant only to a decision made with a level of

209731v1/07-THEKT
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openness, diligence, and foresight commensurate with the high priority
these rights command under the laws of our state.

Id. 94 Haw. at 143, 9 P.3d at 455 (citations omitted) (emphasis added). In light of
the foregoing, this court must take a "close look" at the Water Commission's
action to determine if it complies with the Water Code and the public trust
doctrine.

Waiahole II, 105 Haw. at 15-16, 93 P.3d at. 657-658 (emphasis added).

Specifically addressing the cost considerations of an alternative, the court in
Waiahole I held “Stream protection and restoration need not be the least expensive alternative
for offstream users to be ‘practicable’ from a broader, long-term social and economic
perspective.” Waiahole I, 94 Haw. at 165, 9 P.3d at 477 (emphasis added). Likewise, the court
in Waiahole If held that the lack of evidence regarding economic viability does not affect the
burden of proof, as follows:

Next, contrary to the Windward Parties' argument, PMI's failure to proffer
evidence regarding its financial condition does not affect whether it met its
burden of proof, inasmuch as it conceded that two of the three alternatives were
economically feasible. PMI found, however, one alternative not economically
feasible at $ 3.00 per 1,000 gallons, which appears to be higher than the county
rate schedules of 60 cents to $ 2.47 per 1,000 gallons as cited in Waiahole I Id.
94 Haw. at 165, 9 P.3d at 477. Regardless of PMI's financial situation, the Water
Commission "is not obliged to ensure that any particular user enjoy a subsidy or
guaranteed access to less expensive water sources when alternatives are available
and public values are at stake.” Id. As such, in the instant case, PMI's ability to
afford $ 3.00 per 1,000 gallons, alone, would not render the alternative
practicable, just as PMI's inability to afford $ 3.00 per 1,000 gallons, alone,
would not render the alternative impracticable. The Water Commission
found that "an alternative source is practicable if it is available and capable
of being utilized after taking inte consideration cost, existing technology, and
logistics in light of the overall water planning process.”" [The Commission’s
Legal Framework, Findings Of Fact, And Decision And Order filed in Case No.
CCH-0A95-1 on December 28, 2001{(“D&O II'")] at 124-25. Thus, the Water
Commission, according to its own standard, must determine whether the
alternative is available and capable of being utilized after considering cost,
technology, and logistics. Based on its D&Q /I, the Water Commission did as
much.

Waiahole 1], 105 Haw. at 19, 93 P.3d at. 661 (emphasis added).
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B. Del Monte Wells 1, 3 and 4 Are Not Practicable Alternatives Considering
The Sustainable Yield, Potability, and Cost Prohibitions

Applying the proper standard set forth in Waiahole I and Waiahole II, as well as
the non-exhaustive considerations of practicability set forth in Waiahole II, Del Monte Wells 1,3
and 4 are not practicable alternatives to water from the Waiahole Ditch System.

As stated above, the practicability of an alternative is determined by evaluating
“whether the alternative is available and capable of being utilized after considering cost,
technology, and logistics in light of the overall water planning process.” Waiahole II 105 Haw.
at 19,93 P.3d at 661. Applying this standard, the court in Waiahole II found that non-exhaustive
factors such as chloride levels, sustainable yield, costs of desalinating, construction, and
operation, and the availability of leases and easements, could also render an alternative
impracticable. Waiahole II, 105 Haw. at 18, 93 P.3d at. 660.

In our case, Del Monte Wells I, 3 and 4 are not practicable alternatives to water
from the Waighole Ditch System, due to the sustainable yield, the potable quality of Del Monte
Well water, and the significant cost prohibitions.

1. The sustainable yield has been exceeded for the main source of Del
Monte Wells 3 and 4, and the demand for potable water to satisfy
Central Qahu, Ewa, Nanakuli and Honolulu development exceeds the
unallocated supply available from the source of Del Monte Well 1

The lack of a sustainable yield has been held to render an alternative water source
impracticable. Waiahole II, 105 Haw. at 17-18, 93 P.3d at. 559-660 (“[The applicant] met its
burden of establishing the absence of practicable alternative water sources... [The applicant]
concluded that these [three] alternatives were not practicable based on the... sustainable yield of
alternative two...”).

In our case, Del Monte Wells 3 and 4 (State Well Nos. 2703-03 and 2703-04)
draw water from the Wahiawa Aquifer System, and are the primary sources of supply for the Del
Monte Wells System.! The sustainable yield for the Wahiawa Aquifer System, as presently
established by the Commission, is 23 million gallons day (“mgd”}.2 However, the existing
allocations exceed 23 mgd by 2.888 mgd.’ Accordingly, there is no remaining sustainable vield
from the Wahiawa Aquifer System available to the Applicants, and thus Del Monte Wells 3 and
4 are rendered impracticable as an alternative water source.

' See Reply, at Exhibit Q, Report of Tom Nance dated April 23, 2009, p. 2.
? See Reply, at Exhibit Q, p. 2.
’ See Reply, at Exhibit Q, p. 2.
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With respect to Del Monte Well 1 (State Well No. 2703-01), the planned and
foreseeable development in areas supplied with drinking water from the same source as Del
Monte Well 1 require water substantially exceedmg the unallocated supply. Del Monte Well 1 is
classified as being in the Ewa-Kunia Aquifer.* The Ewa-Kunia aquifer has a sustainable yield of
16 mgd and current allocations of 15.547 mgd, with a remaining allocable supplgl of 0.543 mgd.?
Physically, Del Monte Well 1 draws water from the Waipahu-Wahiawa aquifer.® The Waipahu-
Wahiawa aquifer has a sustainable yield of 104 mgd and current allocations of 85.536 mgd, with
a remaining allocable supply of 18.464 mgd.” However, it is important to consider that “[w]ells
drawing water from the Waipahu-Waiawa and Ewa-Kunia aquifers provide all of the drinking
water supply for Central Oahu makai of Wahiawa, Ewa and Nanakuli. In addition, {the Board of
Water Supply] exports more than 40 mgd from the Walpahu Waiawa aquifer toward and into
Honolulu and would like to increase that amount.”® The “planned and readily foreseeable
development in the areas supphed with drinking water from these two aquifer systems
substantially exceeds their remaining unallocated supply.” ® Accordingly, Del Monte Wells 1 is
not a practicable alternative water source when considered “in light of the overall water planning
process.”

2. The use of potable water for agricultural farming irrigation does not
conform to the Commission’s prioritization among public trusts

The water from the Wahiawa Aquifer System, the primary source for the Del
Monte Wells System, and the sole source of water for Del Monte Wells 3 and 4, is potable.10
The water from the Ewa-Kunia and Waipahu-Wajawa aquifers, the classified and physical
source of water for Del Monte Well 1, are also potable. Committing Applicants to the use of
potable water for agricultural farming irrigation conflicts with the Commission’s stated
prioritization among public trusts.

The Commission has held, in weighing and negotiating competing interests in
regulating water resources, that “[nJon-potable Waighole Ditch water is available for its highest
and best use, agricultural irrigation” while “[a]gricultural use is not the highest and best use of [a
potable] Aquifer,” setting forth its reasoning as follows:

* See Reply, at Exhibit Q, p. 3.
* See Reply, at Exhibit Q, p. 3.
¢ See Reply, at Exhibit Q, p. 3.
7 See Reply, at Exhibit Q, p. 3.
3 See Reply, at Exhibit Q, p. 3.
¥ See Reply, at Exhibit Q, p. 3.
' See Reply, at Exhibit Q, p. 2.
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In Waiahole I, the Court also confirmed that imposing different permit
conditions and restrictions on some uses but not others were “squarely within
the Commission’s appointed function of weighing and negotiating competing
interests in regulating the water resources of this state” as long as those
actions were not arbitrary and capricious. (94 Haw. at 168-169)

The Commission’s priorities are reflected in its “weighing and negotiating [of]
competing interests.” In issuing water use permits for ditch waters, the
Commission imposed stricter conditions for golf-course irrigation, because the
highest and best use of non-potable ditch water was for agriculture. On the
other hand, the highest and best use of potable Waipahu-Waiawa Aquifer
water is domestic use of the general public, particularly drinking water.
Municipal use does have the substantial purpose of domestic use of the general
public, particularly drinking water, but it may also include commercial and
industrial purposes, and the Court has yet to delineate the boundaries of “domestic
use of the general public.” On a related issue, the Court has applied the doctrine
of public use to public entities such as the BWS and in a decision involving the
BWS, has commented that “we understand public use to mean the actual
consumption of water by the general public.” (Reppun v Board of Water Supply,
65 Haw. 531, at 560, n. 21 and 22 (1982).)

It is the Commission’s priority that water resources be matched with their highest
and best use. When applied by the Commission to water for agriculture uses
from a petable versus non-potable water source, the decision must be the use
of Ditch water and not water from the Waipahu-Waiawa Aquifer to irrigate
Campbell Estate’s agricuitural lands. Non-potable Waiihole Ditch water is
available for its highest and best use, agricultural irrigation. Agricultural use
is not the highest and best use of the Waipahu-Waiawa Aquifer. To use
potable Waipahu-Waiawa Aquifer water when a non-potable source is
equally and even more available, taking inte consideration cost, existing
technology and logistics in light of the overall water planning process, would
be counter to the priorities of the Commission.

45.  The Court has concluded that “[c]onsidering whether alternative water
resources are practicable innately requires prioritizing among public trust
resources.” (105 Haw. at 20) The Commission’s prioritizing results in the
conclusion that the highest use for Ditch water is for agricultural uses, while the
highest use for Waipahu-Waiawa Aquifer water is for potable purposes. Campbell
Estate’s water use permit application was for agriculture use on its lands, which is
best met with Ditch waters. Thus, after prioritizing among these two public trust
resources, the Commission concludes that Waipahu-Waiawa Aquifer water is not
a practicable alternative water resource, and a new well using such water, or any
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well utilizing the same source, is not a practicable alternative to the use of Ditch
water to irrigate Campbell Estate’s lands.

See the Commission’s Legal Framework, Findings Of Fact, And Decision And Order filed in
Case No. CCH-OA95-1 on July 13, 2006 (“D&Q IIP”), at COL 44(d), p- 58-59, In. 42-38
{emphasis added).

Like the case of water from the Waipahu-Waiawa Aquifer, waters from the -
Wahiawa, Kunia-Ewa and Waipahu-Waiawa aquifer systems are potable.'! Prioritizing among -
Wahiawa, Kunia-Ewa and Waipahu-Waiawa waters, versus Waiahole Ditch water, it must be
concluded that (1) the highest and best use of potable Wahiawa, Kunia-Ewa and Waipahu-
Waiawa waters is domestic use of the general public, particularly drinking water, (2) agricultural
farming is not the highest and best use of water from the Wahiawa, Kunia-Ewa and Waipahu-
Waiawa aquifer systems, and (3) the highest use for Waishole Ditch water is for agricultural
uses. It therefore follows that the Del Monte Wells 1, 3 and 4, utilizing the Wahiawa, Kunia-
Ewa and Waipahu-Waiawa aquifers as sources, are not a practicable alternative water resources
to the use of Waiahole Ditch water to irrigate Applicant’s farm.

3. Del Monte Wells 1, 3 and 4 present significant operational difficulties
and consequent cost prohibitions, that would place Applicants at an
economic disadvantage

The geographic properties of Del Monte Wells 1, 3 and 4 result in significant
operational difficulties, as well as consequent cost prohibitions. Such cost prohibitions will put
Applicants at a substantial disadvantage in relation to their competitors. These operational
difficulties and consequent cost prohibitions render Del Monte Wells 1, 3 and 4 impracticable
alternatives.

The practicability of an alternative is properly determined by evaluating “whether
the alternative is available and capable of being utilized after considering cost, technology, and
logistics in light of the overall water planning process.” Waiahole 1I, 105 Haw. at 19, 93 P.3d at
661. As such, it has been held that construction, operation and the cost thereof may render an
alternative water source impracticable. Waighole II, 105 Haw. at 17-18, 93 P.3d at. 559-660
(“[The applicant] met its burden of establishing the absence of practicable alternative water
sources... [The applicant] concluded that these [three] alternatives were not practicable based on
the... costs of... construction, and operation...”).

Here, the geographic properties of Del Monte Wells 1, 3 and 4 present substantial
operational difficulties, including the maintenance and operation of multiple well locations, and
the need for complex, costly and labor intensive pumping lifts to reach the Del Monte Wells [, 3

' See Reply, at Exhibit Q, p 2.
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and 4 reservoir at 1,040 feet elevation. Del Monte Wells 1, 3 and 4, are three distinct wells at
three separate well locations.'> The multiplicity of locations results in the necessity for over 10
miles of conveyance pipelines, pressure relief valves, isolation valves and appurtenances, as well
as a 2,000,000 gallon reservoir.”® The elevation of the open storage reservoir for Del Monte
Wells 1, 3 and 4, is approximately 1,040 feet.'* The tremendous elevation results in the need for
pumping lifts that are more complex, costly and labor intensive than their counterparts in
Kahuku, in Ewa, or at Campbell Wells EP 5 & 6. For example, the Del Monte System’s well
pumps require daily manual operation, and cannot be automated on a practical level due to the
large well pump capacities (2.16 mgd, 2.09 mgd and 1.07 mgd) relative to the modest storage
capacity (less than 2.0 mgd).'® As well, the pump at Del Monte Well 4 is diesel driven through
an angle gear drive, requiring more labor intensive maintenance and cost than its electric motor-
driven counterpart.'’

As a result of these operational difficulties, the water from Del Monte Wells 1,3
and 4 come at a substantial cost. It is estimated that water from Del Monte Wells 1,3 and 4
will cost well over $2.00 per 1,000 gallons during initial stages when pumping rates are low,
and $1.60 per 1,000 gallons when pumping rates reach 3.0 mgd, exclusive of pump
replacement costs.'® 1n addition, replacement costs for the pump at Del Monte Well 3 has been
estimated at $340,000.00, to be incurred in approximately 6 years.'® Replacement costs for the
pump at Del Monte Well 4 has been estimated at $475,000.00, to be incurred in approximately
2.5 years.”® Replacement costs annualized at a rate of 8% would be $73,500.00 for Well 3 and
$217,000.00 for Well 4.2 1In other words, replacement costs will run more than $0.25 per 1,000
gallons.22 Therefore, water from Del Monte Wells 1, 3 and 4 will cost more than $1.85 to
$2.25 per 1,000 gallons, inclusive of pump replacement costs.

Applicants will be at a substantial competitive disadvantage relative to other
farming operations on Oahu if required to use Del Monte Well water at the rate of $1.85 to $2.25
per 1,000 gallons, or even at $1.60 to $2.00 per 1,000 gallons assuming no pump replacement

' See Reply, at Exhibit R, Report of Donald R. McDonald, P.E., dated Aprii 23, 2009, p. |.
"* See Reply, at Exhibit R, p. 1.

" See Reply, at Exhibit R, p. 1; and Exhibit Q, p. .
** See Reply, at Exhibit Q, p. 1-2; and Exhibit R, p. 1.
** See Reply, at Exhibit Q, p. 2.

'" See Reply, at Exhibit Q, p. 2; and Exhibit R, p. 1.
'# See Application, at Exhibit J, p. 1.

'° See Reply, at Exhibit R, p. 2.

* See Reply, at Exhibit R, p. 2.

! See Reply, at Exhibit R, p. 2.

* See Reply, at Exhibit R, p. 2.
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will ever be needed. Ewa farmers are currently paying approximately $0.70 per 1,000 gallons of
water.” Kahuku farmers are paying approximately $0.55 and $0.85 per 1,000 gallons of water.**
In fact, the Applicants themselves pay $0.72 per 1,000 gallons in Ewa,® and $0.55 to $0.60 and
$0.82 per 1,000 gallons in Kahuku.”® *’ Water from the Waighole Ditch System is currently
being provided to farmers at the rate of approximately $0.517 per thousand gallons.® If
Applicants were required to use Del Monte Wells 1, 3 and 4, even at the lowest estimated rate of
$1.60 per 1,000 gallons assuming no repairs are required, Applicants would nevertheless be
substantially disadvantaged by water costs at Jeast 228% of that paid by Ewa farmers, 290% of
that paid by Kahuku farmers, and 309% of that paid by farmers utilizing water from the
Waidhole Ditch System. Accordingly, the Applicants would be at a distinct and substantial
competitive disadvantage if required to use Del Monte Wells 1, 3 and 4.

MSR and HO dispute the Applicants’ alternatives analysis of Del Monte Wells I,
3 and 4, by (1) suggesting that Applicants have been using water from the Board of Water
Supply while operating at a profit, (2) asserting that Applicants’ cost analysis for the
maintenance of Del Monte Wells 1, 3 and 4 is inflated when compared to a cost analysis for the
maintenance of well EP 5 & 6; and (3) asserting that Waiahole Ditch System water is only
marginally less expensive than water from Del Monte Wells 1, 3 and 4, when analysis of Del
Monte Wells I, 3 and 4 is made by “substitute[ing]” labor costs relevant to the maintenance of
well EP 5 & 6. However, MSR and HO’s suggestions and assertions are based on pure
speculation in so far as they “presumefe]” to know how much Applicants are paying for water at
their Ewa and Kahuku farms, and to the extent they imply that a cost analysis for the
maintenance of well EP 5 & 6 is “compare[able]” to, applicable to or can “substituted” for a cost
analysis for the maintenance of Del Monte Wells 1, 3 and 4.

There is no basis in fact to MSR and HO’s assertion that “It would appear
applicants themselves have been willing and able to pay the agricultural rate for water while
operating similar farms profitably on Oahu... Presumably, they have been using water form the
Board of Water Supply.” To the contrary, Applicants do not obtain water for their Ewa and
Kahuku farms from the Board of Water Supply, nor do they pay the Board of Water Supply
agricultural rate. Applicants obtain their water from sources outside of the Board of Water
Supply and pay $0.72 per 1,000 gallons in Ewa,*® and $0.55 to $0.60 and $0.82 per 1,000 gallons

% See Reply, at Exhibit Q, p. |; and ExhibitR, p. 1.
2 See Reply, at Exhibit R, p. 1.

* See Reply at Exhibit S, Affidavit of Frank Law.
% See Reply at Exhibit T, Affidavit of Thomas Law.
*" See Reply at Exhibit U, Affidavit of Tony Law.
* See Reply, at Exhibit R, p. 1.

™ See Reply at Exhibit S, Affidavit of Frank Law.
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in Kahuku.*" ¥ Moreover, it is evident that allegations made by MSR and HO are made absent
any reasonable investigation, when considering that water from the Board of Water Supply is
typically not used for irrigation in Ewa or Kahuku.** In other words, not only have MSR and HO
forgone the presentation of hard facts, MSR and HO have also dispensed with the presentation
conclusions reasonably drawn from facts. MSR and HO have provided the Commission with
nothing by which it can find in favor of MSR and HO. Had MSR and HO conducted a
reasonable investigation before presenting the Commission with inferences and presumptions, it
would have become clear that irrigation water in Ewa is typically obtained from the former
Campbell Estate water system at the above identified rate of approximately $0.72 per 1,000
gallons, while irrigation water in Kahuku is generally obtained from Hawaii Reserves, Inc. and
Malackahana Partners at the rate of approximately $0.55 and $0.82 per 1,000 gallons
respectively.**

Likewise, there is no basis in fact or science supporting MSR and HO’s inference
that Donald R. McDonald, P.E.’s cost estimate to maintain Del Monte Wells 1, 3 and 4%° can be
“compared” or “substituted” with Joseph Vierra, P.E.’s cost estimate to maintain well EP 5 &
6.3 1t follows that there is also no basis in fact or science supporting MSR and HO’s ensuing
conclusion that Mr. McDonald’s cost estimate is “inflated.” Evaluating the relevant facts and
applicable scientific principles, there are three reasons why Mr. Vierra’s cost analysis for the
maintenance of well EP 5 & 6 is simply not applicable to the maintenance costs for Del Monte
Wells 1, 3 and 4. First, Mr. Vierra clearly states in the preface of his report:

.. these cost estimates and ultimate analysis of the cost of water apply only to the
conditions existing at year-end 2004, Construction costs are rising dramatically in
Hawaii and, if current trends continue, construction costs and their conversion to
annual costs for providing water will also rise dramatically.*®

Second, given the substantial differences in location and operating systems, parallels cannot be
drawn between Mr. Vierra’s cost analysis for well EP 5 & 6 and Mr, McDonald’s cost analysis
for the Del Monte Wells 1, 3 and 4. Mr. Vierra's estimate relates to a single well location, while
Mr. McDonald’s estimate covers the entire Del Monte Well System comprised on three different

*) See Reply at Exhibit T, Affidavit of Thomas Law.
% See Reply at Exhibit U, Affidavit of Tony Law.

% See Reply, at Exhibit Q, p. 1; and Exhibit R, p. 1.
* See Reply, at Exhibit Q, p. 1; and Exhibit R, p. 1.
% See Application, at Exhibit J.

* See MSR and HO's Exhibit 1.

* See MSR and HO’s Exhibit 1, at p. 1
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locations.® Mr. McDonald’s analysis therefore accounts for over 10 miles of conveyance
pipelines, pressure relief valves, isolation valves and appurtenances, as well as a 2,000,000
gallon reservoir necessitated by the scattered nature of the Del Monte Well System, while
Mr. Vierra’s analysis does not account for such equipment and infrastructure. As well,
Mr. Vierra’s estimate relates to a low land well system requiring a pumping lift of 300 feet or
less, while Mr. McDonald’s estimate relates to wells with a reservoir at approximately 1,040 feet
elevation requiring a pumping lift of over 1,000 feet.** As stated above, the tremendous
elevation results in the need for pumping lifts that are more complex and labor intensive than
pumping lifts adequate for lower elevations, ultimately requiring daily manual operation.*’
Third, Mr. Vierra does not purport that his cost analysis for well EP 5 & 6 correlates to
maintenance costs associated with Del Monte Wells 1, 3 and 4. Moreover, no other qualified
expert in well maintenance has opined that Mr. Vierra’s report is applicable to the maintenance
costs for Del Monte Wells 1, 3 and 4. MSR and HO have not advanced a single shred of expert
(or otherwise reliable) evidence upon which the Commission can rely to find in their favor.

As discussed above, MSR and HO’s allegation that Waihole Ditch System water
is only marginally less expensive than water from Del Monte Wells 1, 3 and 4, is based
calculations improperly “substitut{ing]” labor costs relevant to the maintenance of Del Monte
Wells 1. 3 and 4, with labor costs relevant to the maintenance of well EP 5 & 6, as discussed
above. Looking properly to Mr. McDonald’s cost estimate to maintain Del Monte Wells 1, 3 and
4, it is clear that the cost of Del Monte Well System water (not inclusive of replacement costs) is
at least three times the cost of Waizghole Ditch System water. It is estimated that water from Del
Monte Wells 1, 3 and 4 will cost well over $2.00 per 1,000 gallons during initial stages when
pumping rates are low, and $1.60 per 1,000 gallons when pumping rates reach 3.0 mgd,
exclusive of pump replacement costs.*? When considering pump replacement costs, water from
Del Monte Wells 1, 3 and 4 will cost more than $1.85 to $2.25 per 1,000 gallons, inclusive of
pump replacement costs.*’ In contrast, water from the Waiahole Ditch System is currently being
provided to farmers at the rate of approximately $0.517 per thousand gallons.* The cost of
water from Del Monte Wells 1, 3 and 4 is at about 309% the cost of water from the Waiahole
Ditch System.

Considering the operational difficulties arising from the geographic properties of
Del Monte Wells 1, 3 and 4, the consequent cost prohibitions associated with Del Monte Well

*7 See Reply, at Exhibit R, p. 1; and Exhibit Q, p. 1; see also Application, at Exhibit J, p. 2.
*® See Reply, at Exhibit Q, p. 1;and ExhibitR, p. 1.

*! See Reply, at Exhibit Q, p. 1-2; and Exhibit R, p, 1.

*2 See Application, at Exhibit J, p. 1.

*# See Reply, at Exhibit R, p. 2.

* See Reply, at Exhibit R, p. 1.
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water, the lack of a sustainable yield, and the potable quality of Del Monte Well water, Del
Monte Wells 1, 3 and 4 must be rendered impracticable alternatives.

C. The Applicants Met Their Burden of Proof by Making Goodfaith Requests
Upon Permittees For Unused-Permitted Waters

MSR and HO assert that Applicants have not met their burden of showing that the
requested Waihole Ditch water is in such a quantity “as is necessary for economic and efficient
utilization,” because Waizhole Ditch “water already permitted for offstream use is not being
fully utilized.” However, the standard for awarding a water use permit does not require that an
applicant exhaust permitted waters within the proposed water source, by challenging the water
needs of existing-permitted users. Even assuming the standard requires such a showing,
Applicants have met their burden by requesting that holders of Waizhole Ditch water permits
identify any unused allocation for further adjudication by the Commission.

MSR and HO are wrong in so far as they infer Applicants are required to
challenge the actual water needs of existing-permitted users of the proposed water source.
Applicants have the burden of proving that the proposed use of water is “in such a quantity as is
necessary for economic and efficient utilization.” Waiahole II, 105 Haw. at 15, 93 P.3d at 657,
Under this condition required by the State Water Code for water use permits, “at a very
minimum, applicants must prove their own actual water needs.” Waiahole I 94 Haw. at 161,
93 P.3d at 473 (emphasis added). Under this condition, “applicants must also demonstrate the
absence of practicable mitigating measures, including the use of alternative water sources.” I
MSR and HO not only propose that Applicants are required to prove their own actual water
needs, but also propose that Applicants are required to exhaust permitted waters within the
proposed water source, by challenging the water needs of existing-permitted users. The later is
simply not required under the “actual needs” prong. MSR and HO’s contentions regarding
unused-permitted waters are more properly analyzed under the prong of “alternative water
sources.” However, unused-permitted Waiahole Ditch waters do not constitute alternative water
sources since (1) an alternative water source, by its very nature, is water outside of the proposed
water source, in this case Waiahole Ditch water, and (2) Applicants do not have the practical
option of annexing an existing user’s allocation where the State Water Code gives existing legal
uses priority over new uses in the permitting process. See HRS § 174C-49(a)(3) (requiring
applicants for new use to establish that the new use “will not interfere with any existing legal use
of water). Indeed, it appears MSR and HO realize that unused-permitted Waiahole Ditch waters
do not constitute alternative water sources, and therefore advance the exhaustion of unused-
permitted Waidhole Ditch waters under the guise of “economic and efficient utilization.”
However, the burden of proof for efficient utilization is met where the applicant’s own actual
water needs are proved.

Even assuming arguendo, Applicants are required to exhaust unused-permitted

waters, Applicants have met this burden. As MSR and HO point out, the Applicants sent thirteen
letters to permittees of Waighole Ditch water, requesting that they identify any unused allocation
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so that the information could be forwarded to the Commission.*’ Specifically, a letter was sent
to every permittee of Waidhole Ditch water. Applicants received five letters in response, all
indicating that they had no unused allocation of Waidhole Ditch water, either by virtue of use or
lack of permit.*® Thus, Applicants satisfied any burden they may have to seek unused-permitted
waters by making a goodfaith request to existing permittees for the identification of unused-
permitted waters, with the intent to forward such information to the Commission for further
adjudication. Applicants are agreeable to accepting any unused-permitted Waizhole Ditch water,

D. The Law Does Not Mandate A Bar On The Issuance of Offstream Water Use
Permits During The Pendency of Interim Instream Flow Standards

There exists no legal basis for MSR and HOQ’s demand that the Commission
withhold from the issuance of a water use permit during the pendency of the IIFS. Moreover,
any dispute MSR and HO have regarding the propriety of the IIFS is not properly brought before
the Commission in response to this Application for water use permit.

It was previously proposed by a party to Waiahole I, as now propose by MSR and
HO here, that “the Commission bar the issuance of any permits for offstream uses until sufficient
scientific information on instream requirements becomes available.” See Waiahole I, 94 Haw. at
159, 9 P.3d at 471. The Hawaii Supreme Court responded by unambiguously holding that the
law does not mandate such a bar, as follows:

We do not believe that the law mandates such a per se rule. The Commission
can hardly be expected to suspend all offstream uses, however reasonable and
beneficial, for an indefinite period of time that, according to the Commission,
may amount {o years.

This dilemma offers no simple solution. At the present time, we hold only that
the Commission's inability to designate more definitive instream flow
standards neither allows the prolonged deferral of the question of instream use
protection nor necessarily precludes present and future allocations for
offstream purposes.

Id. (emphasis added). Accordingly, there exists no legal authority preventing the Commission’s
award of a water use permit by virtue of the IIFS.

Moreover, MSR and HO may not properly use this proceeding for adjudication
under the water use regulation, as a venue to challenge the propriety of instream use protection
standards. It has been held that “The statute relating to instream use protection, HRS Chapter

% See Application, at Exhibit L.
% See Application, at Exhibit L.
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174C, part V1, or HRS § 174C-71, operates independently of the procedures for water use
regulation outlined in HRS chapter 174C, part IV (1993 & Supp. 1999).” Waiahole I, 94 Haw. at
148, 9 P.3d at 460. Likewise, the Hawaii Administrative Rules (“HAR”) governing the petition
procedures for adopting interim or permanent instream flow standards, HAR § 13-169-1, et seq.,
operates independently of the application procedures for water use permits, HAR § 13-171-1,
etseq. Although Case No. CCH-OA95-1 involved the adjudication of flow standards together
with the adjudication of applications for water use permits, the facts in Case No. CCH-QA95-1
differ from the facts here. In Case No. CCH-OA95-1, petitions were filed for water reservations,
petitions were filed to amend the IIFS, and the Commission issued an order for a combined
contested case hearing. In the case here, the Commission has not ordered that Applicants’
Application be combined with any petition to amend the [IFS. Accordingly, MSR and HO’s
objections based on the propriety of the IIFS are inappropriate.

IIl. CONCLUSION

Based on the foregoing, it is respectfully requested that Fat Law’s Farm, Inc.,
Law Tieng’s Farm, Tony and Manyvone Law, and Hae and Phouaugphet Viengkhou’s Water
Use Permit No. 871 be approved, and that the Commission issue a Water Use Permit
accordingly.

Very truly yours

b / s
Dennis J. Hwang

Elmira K.L. Tsang

Encl. Exhibit Q - Report of Tom Nance dated April 23, 2009
Exhibit R - Report of Donald R. McDonald, P.E. dated April 23, 2009
Exhibit § — Affidavit of Frank Law
Exhibit T — Affidavit of Thomas Law
Exhibit U — Affidavit of Tony Law

ce: Paul Achitoff, Esq. w/encs.

209731vV/07.71/EKT
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April 23, 2009
09-096 (07-46)

Tom Nance Water
Resouwrce Engineering

Dennis J, Hwang, Esq.

O'Connor Playdon & Guben LLP
Pacific Guardian Center - Makai Tower
733 Bishop Street - 24th Fioor
Honolulu Hawaii 96813

Dear Mr. Hwang:
Comments on the Earthjustice Objections to
Water Use Permit Application No. 871
to Use Walahole Water for Agricultural irigation on
TMK 2-2-004:001 in Kunia, Oahu

This letter addresses three aspects of the objections to Water Use Permit Application (WUPA)
No. 871 raised by Earthjustice (EJ) in its April 13, 2009 letter to the State Commission on Water Resource
Management (CWRM). These aspects are: (1) incorrectly characterizing the costs of agricultura
irmgation supply in Ewa and Kahuku {bottom of page 2 and top of page 3 of the EJ letter}; (2) incorrectly
applying the costs presented by Joe Vierrafor EP 5 & 6 as comparable to required operation and
maintenance of the Del Monte system [top of page 4]; and (3) resource management choices the CWRM
must rmake in evaluating WUPA No. 871.

Actual Operating Costs of irrigation Supply in Ewa, Kahuku, and the Del Monte System in Kunia.

EJ incorrectly assumes that irrigation water used In Ewa and Kahuku is provided by the Honolulu Board
of Water Supply (BWS}) at its present agricuitural rate of $1.05 per thousand gallons (kgal). In actual fact,
BWS water is not used for this purpose in either location. in Ewa, the irrigation water is provided from
former sugarcane piantation well batteries at a cost that Is presently $0.72/kgal. in Kahuku, irigation
water is supplied from private systems at prices which range from $0.55 to $0.82 per kgal. These prices
are obviously far less than the anticipated rate of $1.47 to $2.04/kgal computed by AgTech Pacific for the
Del Monte system {Appendix J of the WUPA). The largest factor accounting for this difference is the
contrasting pumping lifts. Power, either electric or diesel, is the iargest cost component of using a
pumped groundwater system. In Ewa and Kahuku, farming is on land at low elevation which requires
only modest pumping lifts of less than 300 feet (including delivery pressure to customers). In comparison,
pumps in the three welis of the Del Monte system in Kunia liff water into an open storage reservoir at
1040-foot elevation. As a result, the power cost of pumping the Del Monte wells is more than three times
greater than in Ewa or Kahuku.

Manpower Reguirements to Run Del Monte's Kunia System. Agtech Pacific’s estimated cost to
operate and maintain Del Monte’s Kunia irrigation system include a*... fixed operating cost of $22,000 per
month for maintenance and administration crew, maintenance materials and associated indirect costs.”
EJ states that this cost is "... substantially inflated”, it suggests that this cost is Just $30,000 per year (le.
$2500 per month) based on testimony in the Waiahole case by Joe Vierra that all that would be required

630 Ala Moaua Boulevard, Suite 406 - Horoluin, Hawaii 96813-5411 » Phone: 18081 5371141 » Fax: (808) 538-7757 - Email: fom @mwre.com
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Dennis J. Hwang, Esyg.
April 23, 2009 -- 09-096

Page 2

are "... semi-weekly inspections and adjustments of the pump contrals.” The reality is that Agtech
Pacific's cost estimate {Appendix J of the WUPA) was made with accurate and detailed knowledge of the
Del Monte system's actual operating and maintenance requirements and included, unlike Mr. Vierra's
testimony in the Walahole case, all aspects of operating the entire system. Some of these aspects are:

Operation of the system's well pumps Is not automated, and due to the large well pump
capacities (2.16, 2.09, and 1.07 MGD) relative to its modest storage {less than 2 M@), itis not
practical to do so. Daily manual operation of the well pumps is required,

Del Monte Pump 4 (State Well No. 2703-04) is run by a large diesel engine (520 HP) through an
angle gear drive. Operation of the diesei engine is far more labor intensive than automated,
electric motor-driven well pumps,

Operation of the entire irrigation system is not limited to short, semi-weekly visits to the well
pumps. Htincludes maintenance of the reservoir, booster pumps, transmission/distribution
pipelines, air release vaives, and customer meters. It also includes administrative tasks
associated with the water system's personnel and the purchasing of supplies and replacement
equipment. None of these actual system requirements were included in the testimony by Joe
Vierra cited by EJ. They have been correctly included in the cost analyses by Agtech Pacific.

In short, Mr. Vierra's allowance for semi-weekly visits to a fully automated well pumping facility in

Ewa is not comparable to the operating requirements of the Del Monte well pumps and also does not
include any of the other tasks that go into operating a labor intensive and aging former plantation
irrigation system.,

Resource Management Choice Posed by WLPA No. 871. By incorrectly portraying the costs to

operate the Del Monte system, as well as also incorrectly suggesting that its costs are comparable to
operating costs in Ewa and Kahuku, EJ suggests that the Del Monte system is a practicable alternative
and therefore a basis to deny WUPA No. 871. Froma larger perspective of competing uses of limited
water resources, the following aspects are relevant to judging the appropriateness of WUPA No. 871

L

Del Monte Pumps 3 and 4 (State Well Nos. 2703-03 and -4} are the primary sources of supply
for the Del Monte system. They draw potable quality groundwater from the Wahiawa Aquifer
System. At present, this aquifer's 23 MGD sustainable yield as set by the CWRM is over
allocated by 2.888 MGD. In other words, there is no remaining allocable supply for new uses
such as additional drinking water for the BWS system in Wahiawa, the Army's system is
Schofield, and the Navy's system at NCTAMS. Where there is a practical alternative to using the
drinking water supply for agricuttural irrigation -- Waiahole Ditch water in the case of WUPA No.
871 -- it should be utilized. :
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At present, the CWRM lists Del Monte 1 (State No. 2703-01) as being in the Ewa-Kunia Aguifer.
This aquifer system has a sustainable yield of 16 MGD and current allocations of 15.457 MGD,
meaning the remaining allocable suppiy is 0.543 MGD. Physically, the well actually draws water
from the Waipahu-Waiawa Aquifer. g sustainable yield is 104 MGD. Total allocated supply is
85.536 MGD, leaving 18.464 MGD as the avallable unaliocated supply.

Wells drawing water from the Waipahu-Waiawa and Ewa-Kunia aquifers provide all of the
drinking water supply for Central Oahu makai of Wahiawa, Ewa, and Nanakuli. in addition, BWS
exports more than 40 MGD from the Waipahu-Waiawa Aquifer toward and into Honoluiu and
would fike to increase that amount. Planned and readily foreseeable development in the areas
supplied with drinking water from these two aquifer systems substantially exceeds their remaining
unaliocated supply. In other words, full use of the available and expioitable, potable quality
groundwater supply is a foreseeable and not too distant reality. When it arrives, desalting saline
groundwater or seawater will be necessary. Although BWS' planned desalting plant is at the
makai end of James Campbell industrial Park and will only provide water to customers in Ewa
and Nanakuli, the cost of this far more expensive next increment of drinking water will be borne
island wide. With a significant portion of drinking water provided by desaiting, the price of BWS
water for all island residents will likely to be at last 20 percent higher. That shouid be given
significant weight in judging the appropnateness of the use of Waiahole water as an alternative to
potable quality groundwater for agricultural irrigation.

Sincerely,

Ay [Oin

Tom Nance ;
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AUTECH PACIFIC

PO Box 1246, Haleiwa, Hawaii, 96712

April 23, 2009

To:  O’'Connor Playdon & Guben LLP
733 Bishop Street, 24th Floor
Honolulu, Hawaii 96813-4070

Attn.: Dennis Hwang
Re: Earthjustice Objection to Water Use Permit Application no. 871
Dear Mr. Hwang:

After reviewing the Earthjustice objection to the Fat Law Water Use Permit application, |
would like to offer a few comments.

Cost of water currently used by applicants

Mr. Achitoff states “Presumably, they have been using water from the Board of Water
Supply”, implying they have been successfully farming while paying comparable rates to
what they would be paying for Del Monte well water. This is totally inaccurate. Farmers
in the Ewa typically get their water from the former Campbell Estate water system
consisting of pumps EP 3 & 4, EP 5 & 6 and EP 7 & 8, which is now owned by DR
Horton. This water is charged at cost which varies from year to year. The 2008 rate was
under $0.70 per 1000 gallons. Fat Law gets their water indirectly from this system,
actually purchasing it from Aloun Farms, their most current cost is $0.72 per 1000
gallons. In Kahuku, the majority of farmers like Tony Law and Law Tieng’s Farm get
their water from 2 sources, Hawaii Reserves Inc. and Maiaekahana Partners. Both
provide water at comparable rates within the range of $0.55 and $0.82 per 1000
gallons. Currently Tony Law pays $0.55 and $0.82 per 1000 gallons at the locations he
farms and Law Tieng’s Farm pays $0.60 and $0.82 per 1000 gallons at the locations he
farms. These rates are more comparable to the agricultural rate for Waiahole water
which currently is $0.517 per 1000 gallons.

Applicant's cost estimate for Del Monte well water

Mr. Achitoff states “applicants cost estimates for Del Monte well nos. 1,3 and 4 are
substantially inflated”, then compares applicants cost estimates to those provided by Mr.
Joseph Vierra for the operation of former Campbell well EP 5 & 6. This comparison is, in
no way, a fair comparison and is grossly misleading. Mr. Vierra's estimate is for
operation of a single well location. In contrast, the applicant’s cost estimate for the Del
Monte weil water is for an entire water system including, not one well location, but 3
different well locations, approximately 10 miles of conveyance piping, pressure relief
valves, isolation valves, miscellaneous appurtenances and a 2 million gallon reservoir.
All wells are deep wells which pump to an elevation greater than 1000 feet. This can not
be compared to EP 5 and 6 which has a pumping lift of less than 300’. in addition, one
of the Del Monte wells, Well #4, is diesel driven adding an additional level of complexity
with respect to maintenance and cost. So, in fact, the applicants estimate are based on

Phone: (808) 636-2020 * Fax (808) 638-8928 ¢ e-mail: agtech@hawaii.rr.com
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accurate factors and, if anything, would be underestimated as they do not consider
future replacement costs.

Consideration of future replacement costs for Del Monte pumps: Bill Moore from Beylick
Drilling & Pump Service evaluated Well #3 and #4 in October of 2007, refer to
attachments. At that time he estimated life for Well #3 to be ~40,000 hours with a
subsequent service cost estimated to be $340,000. He estimated the life of Well #4 o
be between 15 - 18,000 hours with a service cost estimated to be $475,000. If we were
to assume the pumps operate 75% of the time then major service will be required in 6
years for Well #3 and 2 %2 years for Well #4. Assuming an interest rate of 8%, equal
annual payments of $73,500 for Well #3 and $217,000 for Well #4 would be required to
finance this. This adds more than $0.25 per thousand gallons to the Del Monte well
cost.

Please let me know if | can be of any help.

Sincerely,

IAWITIRIAT ¢

Donald R. McDonald PE

Phone: (808) 636-2020 * Fax (808) 638-8928 » ¢-mail: agtechi@hawaii.rr.com
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BEYLIK DRILLING & PUMP SERVICE, ING.

Barving the Water Indusiey oy over 30 yesms
1-266A Olal Btreat, Kapolsl, Hi 08707 - Fi: {808) 682-655¢ - Faue: (800) 8825088
WATERWELL DRILLING - HONITORING WELLS - WELL AND PUMP REPAIR - TEST HOLES

James Campbell, LLC
1000 Kamokita Bivd.

Kapolel, HI 98707

Altre Loy Haragneh!
RE; Evaluafion of Dal Monte Welis 3

WMW'MmmmmMmmmwﬂﬂsﬂlandhsapmwdmmmaﬁamn
exdanded perfod of Bme, ﬁmb&&ﬂawwpwmw&a note &t 1100 GPM, that shaft
dmﬂmmn_pmb.ﬁi’mdaﬁmemmh 881", however; given that the mmwm

133 mﬂ-hmmmm:mbamm at 16% at elther slde from lis daslgn operating polnt,
Le.; 1190 GPM or 1810 GPM, howaver sach case Is ovaluated individually beceuse throBfing tmpacts 2
areas,

They are;

1. smmmmammmmmmmmmﬂg,mumammm

m.mmmmmm.mm,mmmmmwmmmm The welght load
mmmmwumwmasmmmmmmbmm,mmwmg
ol is mairtained In good condition,

wamnsma-wmmmmmmm@mmmm heurs, this particular
bearing m-mwmma«mmmmmmmmwammm
fife and do so proportionately.

2 smmmunmmmadmmssmmehmmwmmmﬁmm
g'\:e'wmw .%hﬂwwmh / mf@m&?ﬂ%mm v
would affect these components. tumhmgmb-mmmnmmm
where it is locatad, sftrmﬁwemmammmmmmwmm
pressure could cause the saam o &8, mm«mmmmm,m.mmm
anmﬁum&ﬁﬂmpbehmhﬂw!ydd.-mdnﬂdbopmpsedbrﬂmmmmqa
short projacted lfe and en early taiure, Tha question as Ip whem thass pumps ere In fenms of
projected useful e is somewhat difficult 1o determins, Fump faliures fali Into several broad
catepories.

State of Hawall Contractor’s License No. AC-21896




projected useful [ifa Is somewhat difficult to delanmine. Pump faliuras fall lito savaral broad
categores.

o) Effecis of sfress
d) Effacts of improper operation snd or malntenance,

For the purposes of thie report, we will evahuate only pump performance and the effects wear wilf have on the
projected oparating Hife,

axperionce In Hawail is that operating e Is usuelly Infiuenced by above Ested componens and wil
%3@%&%% v

A, &m.mammmwmwmzamzamnm

B. mmhmmmmmmmmwmmmsm
4G of operafing servics,

o. %ammmmmmmmnmmmmamm

owmmmummwmgam%mwwwwmgmm
BMI‘!W,.

mmm.mammmhmm. The area Is clean and un-cluttenad;

' mwmmammwmw4mmmmm oy, it's
= shaﬂmnoulatﬂw‘awmgm&aM‘of#nﬂsor!emhb@hmnﬁsaswmﬂmcﬁ

The pump perfonmance was measured at 1460 GPM at its usual operating. head; additional ly the operator’s
mm&aﬂmhumemmmemmpmmmovwazmeof
oporafion,

Canclusion: this machine with approx: 40,000 plus aperating hours can be destribed thusly.
a} Pumg shows no affecta of wear or iosenses,
b% Noevﬁh:::adﬂmm mm noted, a smooth oparation Indicates
& or was a no are
present and no produced binding mements were belng tranemitted through 'Hwammm

Thhmm‘mhbshgmdwm!ﬁmmdbmwmmuy‘
WMWRMGMMWMWiMMWWMbMW.

1) SOOHPWWMMVWW .......... rhrerracrns -+es $45,000.00
3 Replacoment of all colimn fhe.and Shaft BPPIOK..c...veenseeescusierennsne. $175,000.00
4) Rermnoval; mmmmmmm ................... $75,000.00

State of Hawail Contractor’s License No. AC-21895
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BEYLIK DRILLING & PUNP SERVICE, INC.

Barving the Water tndissbry for cver 30 years
D1-256A Ctal Sive?, Kapolol, Hi 05707 - Pix (808) 0625554 - Fex: (808} 525868
WATER WELL DRILLING - MONITORING WELLS - WELL AND PUMP REPAR - TEST HOLES

QOctober 17, 2007

RE: Dal Monts Doap Well #4

Bﬂmmab.éhamkmemw wﬁmﬂwwﬁommmmmm
pump #3, thatis 1400 GPR &t 1166 of head. mmmmm of thas surface components is falr
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al 15 £0.20,000 operating s, and major or full overhatds at the 30 1o 40,000 hrs mark. The pumplng
mmmwmnmmuupwmmmwmmmmmm

GPM'at 1196v0f hisnd, which Is nomatfor this piimp, which I now operating at 1560 EPM. The cperafor
says that this has been stable for somstine,

Evtduation:
ammmmmxbummm

Wa note the fellowing:
b) The effecs of comosion are unknown,
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State of Hawall Contractor’s License No. AC-21 896




We woldld rate this ptanp at this #ime as being moderats, the ramaining Me befre fafiwe is estimatod 15
fo 20,000 howrs, howaver, Wiﬂshﬁmmdﬂmsme&mﬂhmmﬁ
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Beylk Drfling & Purnp Servica, Inc.

Confratciors Licanse No.: AC-21808

State of Hawall Contractor's License No. AC~21896
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STATE OF HAWAII

Regarding Application for Ground Water
Use Permit AFFIDAVIT OF FRANK LAW

FATLAW’S FARM, INC., LAW TIENG’S
FARM, TONY AND MANYVONE LAW,
AND HAE AND PHOUAUGPHET

VIENGKHOU,
Applicants,
AFFIDAVIT OF FRANK LAW
STATE OF HAWAII )
) SS:
CITY AND COUNTY OF HONOLULU )

FRANK LAW, being first duly sworn on oath, deposes and says:

1. I am aresident of Honolulu, Hawaii.

2. I make this affidavit of my own personal knowledge and information and am

competent to testify as to all matters contained herein.

3. I am the Vice President at Fat Law’s Farm located at 91-2081 Fort Weaver Road,

Ewa Beach, HI 96706.

4, At my farm, I pay $0.72 cents per 1000 gallons of water.

Further Affiant sayeth naught.
FRANK LAW
Subscribed and sworn to before me
. : Doc. Date: _ MD Lot # Pages: |
this rd day of ApEL 2009 Sherrie Yabes —~  Firet Ciremit
Shornd) bG8 vt 5o Descvtion_ALeldayT
:\‘. avtteste . @ /,’ L (\“uu“""’”
Print name: Sherrie Yabes § R \ “,
= °r‘. % = * “ oy, 4 “”/
Notary Public, State of Hatyali { “02 147 1k 2 %%() [m’ SEnn80Y,
rssion Expires: Bogloeadr, 1 * £ A28/ oran’ %
My Commission Expires: %%Qs‘ff @? § Notary Signature ~ Date 7518: {?1-?.:7}.3 * "g
% gl § NOTARY CERTIFICATIOR: (4 Mpymet® i s =
e, OF WA S S
W RS OS
“, S OF AP

\)
e

- EXHIBIT * S ”



STATE OF HAWAIIL

Regarding Application for Ground Water
Use Permit AFFIDAVIT OF THOMAS LAW
FAT LAW’S FARM, INC., LAW TIENG’S
FARM, TONY AND MANYVONE LAW,
AND HAE AND PHOUAUGPHET

VIENGKHOU,
Applicants,
AFFIDAVIT OF THOMAS LAW
STATE OF HAWAIIL )
) SS:
CITY AND COUNTY OF HONOLULU )

THOMAS LAW, being first duly sworn on oath, deposes and says

| I am a resident of Waipahu, Hawaii.

2. I make this affidavit of my own personal knowledge and information and am

competent to testify as to all matters contained herein

3.

I am the operator of Law Tieng’s Farm located at 56-156 Kamehameha Highway,
Kahuku, HI 96731.

4. At my farm, I get water from two sources. At one source, I pay $0.60 cents per

1,000 gallons. At the second source, I pay $0.82 cents per 1,000 gallons

Further Affiant sayeth naught.

7S

THOMAS LAW

Subscribed ﬂz}nd sworn to before me
this o??'day of ﬁﬁ yi'] 2009

g,
homi) \Vatorro— 2%
1 P

gﬁ' """" ‘9@ %, Sherrie Nabes " Fi
Print name: “SREy rie )/M@ X

y OTAp,: 2 Doc. Description: £
Notary Public, State of Hawaii = = “02_; 47" ig=
My Commission Expires: @i" 7/ Tgw

_,
R MW%
EXHIBIT ™ 7

Notary Signature
Pt NOTARY CERTIFICATION: et
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STATE OF HAWAI
Regarding Application for Ground Water
Use Permit AFFIDAVIT OF TONY LAW
FAT LAW’S FARM, INC., LAW TIENG’S
FARM, TONY AND MANYVONE LAW,
AND HAE AND PHOUAUGPHET
VIENGKHOU,
Applicants,
AFFIDAVIT OF TONY LAW
STATE OF HAWAII )
) SS:
CITY AND COUNTY OF HONOLULU )

TONY LAW, being first duly sworn on oath, deposes and says:

1.

2.

I am a resident of Kahuku, Hawaii.

am competent to testify as to all matters contained herein.

3.

I am the sole proprietor of Tony Law Farm located at 57-146

I make this affidavit of my own personal knowledge and information and

Kamehameha Highway, Hawaii 96731 operating in Waianae, Kahuku and Ewa Beach

4.

Atmy farm, I get water from two sources. At one source, I pay $0.55

cents per 1,000 gallons. At the second source, I pay $0.82 cents per 1,000 gatlons

Further Affiant sayeth naught,

Subscribed, and swom to before me
this 2B/ day of __/por7|

Print name: L7 ; F
Notary Public, State of Hawaii E * ¢ _02-147
My Commission Expires:

EXHI
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Aquifer System Area Water Use Permit Index
ISLAND OF OAHU

Aquifer System Ground Water Management Area:

(total)

WAIAHOLEDITCH = .
Sustainable Yield = 15

12-MAV
(mad),

WUP No Approved Applicant Well No. Well Name mm{gli;‘j
619 12/28/2001 DOLE/CASTLE & COOKE 2657-05 WAIAWA DEV TUN 2.130
619 12/28/2001 DOLE/CASTLE & COOKE 2853-01 WAIAHOLE MAIN
619 12/28/2001 DOLE/CASTLE & COOKE 2953-01 UWAU DEV TUN
619 12/28/2001 DOLE/CASTLE & COOKE 2953-02 WAIKANE DEV TUN #2
619 12/28/2001 DOLE/CASTLE & COOKE 2953.03 UWAU TUN EXT
619 12/28/2001 DOLE/CASTLE & COOKE 3053-01 WAIKANE DEV TUN #¢
619 12/28/2001 DOLE/CASTLE & COOKE 3154-01 KAHANA DEV TUN
630 12/28/2001 STATE DLNR 2657-05 WAIAWA DEV TUN 0.150
630 12/28/2001 STATE DLNR 2853-01 WAIAHOLE MAIN
630 12/28/2001 STATE DLNR 2953-01 UWAU DEV TUN
630 12/28/2001 STATE DLNR 2953-02 WAIKANE DEV TUN 2
630 12/28/2001 STATE DLNR 2953-03 UWALU TUN EXT
630 1242812001 STATE DLNR 30531 WAIKANE DEV TUN 1
630 12/28/2001 STATE DLNR 3154-01 KAHANA DEV TUN
631 12/28/2001 MILILANI MEMORIAL PARK 2657-05 WAIAWA DEV TUN 0.140
631 12/28/2001 MILILANI MEMORIAL PARK 2853-01 WAIAHOLE MAIN
831 12/28/2001 MILILANF MEMORIAL PARK 2953-01 UWAL DEV TUN
631 12/28/2004 MILILANF MEMORIAL PARK 2953-02 WAIKANE DEV TUN #2
631 12/28/2001 MILILANF MEMORIAL PARK 2953-03 UWAU TUN EXT
631 12/28/2001 MILILANI MEMORIAL PARK 3053-01 WAIKANE DEV TUN #1
631 12/28/2001 MILILANI MEMORIAL PARK 3154-01 KAHANA DEV TUN
632 12/28/2001 MILILANF GOLF CLUB 2657-05 WAIAWA DEV TUN 0.250
632 12/28/2001 MILILANI GOLF CLUB 2853-01 WAIAHOLE MAIN
632 12/28/2001 MILILANI GOLF CLUB 2953-01 UWAU DEV TUN
632 12/28/2001 MILILANI GOLF CLUB 2953-02 WAIKANE DEV TUN #2
632 12/28/2001 MILILANI GOLF CLUB 295303 UWAU TUN EXT
632 12/28/2001 MILILANI GOLF CLUB 3053-01 WAIKANE DEV TUN #1
632 12/28/2001 MILILANI GOLF CLUB 3154-01 KAHANA DEV TUN
634 12/28/2001 NFHONKAI 2657-05 WAIAWA DEV TUN 0.480
634 12/28/2001 NIHONKAI 2853-01 WAIAHOLE MAIN
634 12/28/2001 NIHONKAL 2953-1 UWAU DEV TUN
634 12/28/2001 NIHONKAI 2953-02 WAIKANE DEV TUN #2
634 12/28/2001 NIHONKAF 2653-03 UWAU TUNEXT

Monday, February 01, 2010 Page 1of 3
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12-MAV
(mad)

WUP No Approved Applicant Well No. Well Name (nvgg%'?
634 12/28/2001 NIHONKAI 3053-01 WAIKANE DEV TUN #1
634 12/28/2001 NIHONKAI 3154-01 KAHANA DEV TUN
636 12/28/2001 BISHOP ESTATE 2657-05 WAIAWA DEV TUN 0.170
636 12/28/2001 BISHOP ESTATE 2853-01 WAIAHOLE MAIN
636 12/28/2001 BISHOP ESTATE 2953-01 UWAU DEV TUN
636 12/28/2001 BISHOP ESTATE 2953-02 WAIKANE DEV TUN #2
636 12/28/2001 BISHOP ESTATE 2953-03 UWAU TUN EXT
636 12/28/2001 BISHOP ESTATE 3053-01 WAIKANE DEV TUN #1
636 12/28/2001 BISHOP ESTATE 3154-01 KAHANA DEV TUN
775 7/13/2006 PUU MAKAKILO 2657-05 WAIAWA DEV TUN 0.750
775 7/13/2006 PUU MAKAKILO 2853-01 WAIAHOLE MAIN
775 711372006 PUU MAKAKILO 2953-01 UWAU DEV TUN
775 71372006 PUU MAKAKILC 2953-02 WAIKANE DEV TUN #2
775 7/13/2006 PUU MAKAKILC 2953-03 UWAU TUN EXT
775 7/13/2006 PUU MAKAKILO 3053-01 WAIKANE DEV TUN #1
775 7{13/2006 PUU MAKAKILO 3154.01 KAHANA DEV TUN
804 212212007 Robinsen Kunia Land, LLC 2657-05 WAIAWA DEV TUN 2.390
804 2/22/2007 Robinsen Kunia Land, LLC 2853-01 WAIAHCLE MAIN
804 2/22/2007 Robinson Kunia Land, LLC 2953-1 UWALU DEV TUN
804 2/22/2007 Raobinson Kunia Land, LLC 2953-02 WAIKANE DEV TUN #2
804 212212007 Robinson Kunia Land, LLC 2953.03 WAL TUN EXT
804 21222007 Robinson Kunia Land, LLC 305301 WAIKANE DEV TUN #1
804 2/22/2007 Robinson Kunia Land, LLC 3154-01 KAHANA DEV TUN
807 THM3a/2006 HI Agricultural Research Ctr. 2657-05 WAIAWA DEV TUN 0.260
807 7/13/2006 HI Agricultural Research Ctr. 2853-01 WAIAHOLE MAIN
BO7 7/13/2006 HI Agricultural Research Cir. 2953-01 UWAU DEV TUN
807 7/13/2006 HI Agricultural Research Cir. 2853-02 WAIKANE DEV TUN #2
807 7/13/2006 Ml Agricultural Research Ctr, 2953-03 UWAU TUN EXT
807 7/13/2006 HI Agricultural Research Ctr. 3053-01 WAIKANE DEV TUN #1
807 7113/2006 HI Agricultural Research Ctr. 3154-01 KAHANA DEV TUN
808 7/13/2006 Pioneer Hi-Bred Intl., Inc. 2657-05 WAIAWA DEV TUN 0.470
808 7H3/2006 Pioneer Hi-Bred Intl., Inc. 2853-01 WAIAHOLE MAIN
808 7/13/2006 Pioneer Hi-Bred Intl., Inc. 2953-01 UWAU DEV TUN
808 7113/2006 Pioneer Hi-Bred Intl., Inc. 2953-02 WAIKANE DEV TUN #2
808 7M3/2006  Pioneer Hi-Bred Intl., Inc. 2953-03 UWAU TUN EXT
808 7/13/2006 Fioneer Mi-Bred Intl., Inc. 2053-01 WAIKANE DEV TUN #1
808 7/13/2006 Pioneer Hi-Bred Intl., Inc. 3154-01 KAHANA DEV TUN
827 7/13/2006  Edmung C. Olson Trust No. 2 2657.05 WAIAWA DEV TUN 0.024
827 7/13/2006 Edmund C. Olson Trust No. 2 2853-01 WAIAHOLE MAIN
Monday, February 01, 2010 Page 2 of 3
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WUP No Approved Applicant Well No. Well Name m"ggg’)’
az27 7/13/2006 Edmund €. Olson Trust No. 2 2953-01 UWAU DEV TUN
a2y 7/13/2006 Edmund C. Olson Trust No. 2 2953-02 WAIKANE DEV TUN #2
827 7/13/2006 Edmund C. Olson Trust No. 2 2953-03 UWAU TUN EXT
827 7/13/2006 Edmung C. Olson Trust No. 2 3053-01 WAIKANE DEV TUN #t
827 7/13/2006 Edmund C. Olson Trust No. 2 3154-01 KAHANA DEV TUN
828 7/13/2006 Monsanto Company 2657-05 WAIAWA DEV TUN 2.636
828 7/13/2006 Monsanto Company 2853-M1 WAIAHOLE MAIN
828 7/13/2006 Monsanto Company 2953.01 UWAU DEV TUN
828 7/13/2006  Monsanto Company 2953-02 WAIKANE DEV TUN #2
828 7{13/2006 Monsante Company 2953-03 UWAU TUN EXT
828 7/13/2006 Monsante Company 3053-01 WAIKANE DEV TUN #t
828 7/13/2006 Monsanto Company 3154-01 KAHANA DEV TUN
860 7/13/2006 Syngenta Hawaii LLC 2657-05 Waiawa Dev Tunnel 0.580
860 7/13/2007  Syngenta Hawaii LLC 2853-01 Waiahole Main
860 711372007  Syngenta Hawali LLC 2953-01 Uwau Tunne!
860 7/13/2006 Syngenta Hawaii LLC 2853-02 Waikane Tunnel 2
860 7/13/2006 Syngenta Hawaii LLC 2953-03 Uwau Tunnel Extension
860 7/13/2006 Syngenta Hawaii LLC 3053-01 Waikane Tunnel t
860 7/13/2006 Syngenta Hawaii LLC 3154-01 Kahara Tunnel
862 5/20/2000 Agribusiness Development Corp. 2657-05 Waiawa Dev Tunnel 2.000
862 5/20/2009 Agribusiness Development Corp. 2853-01 Waiahole Main
862 5/20/2000 Agribusiness Development Cormp. 2953-01 Uwau Tunnel
862 5/20/2009  Agribusiness Development Corp. 2953-02 Waikane Tunnel 2
862 5/20/2009 Agribusiness Development Corp. 295333 Uwau Tunnel Extension
862 5/20/2009 Agribusiness Development Corp. 3053-01 Waikane Tennel 1
862 5/20/2009 Agribusiness Development Corp. 3154-01 Kahana Tunnel

Monday, February 01, 2010

Summary for WAIAHOLE DITCH (98 detall records)

Totalling 12.440

Available  2.560

Page 3 of 3
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STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES

Land Division
Honolulu, Hawaii 96813
August §, 2008
Board of Land and Natural Resources Ref: 070d-080
State of Hawaii
Honolulu, Hawait OAHU

Authorization to Enter into Agreement with James Campbell Company LL.C
Regarding Water Allocation-and Easements for State Lands; Amend Prior Action
of December 14, 2007, Item D-26; Kunia, Ewa, Oahu, Tax Mapkey (1) 9-4- -
012:001, 002 & 003. : : o

BACKGROUND: . S T

On December 14, 2007, under agenda item D-25, the Board approved the mutual
cancellation of General Lease No. 4612 issued:to'Dél Mosite Fresh Produce (DM)." Staff
 is working, with the Department of the. Attomey General regirdirig the cangellation
document. , Con DT e A
At the same meeting, under separate item (D-26) (Exhibit A), the Board authorized the
public auction of the former DM lease land for interisive-agriculhiré purposes. ‘A’ *
mentioned in the D-26 submittal, water sources for'the subject Staié larids cothe fr6m
three wells managed by DM on land owned by James Campbell Comipany LLE (ICC).
The wells provide a crucial element to the successful operation of farming on the State
lands. - There was no informationi regarding theé future iplérin‘iﬁg'fof"thé%atéir'sogfrce‘“ihen
the Board authorized the said public auction, - .- # .. .- ;g e

A c i . 1N

On December 13, 2007, JCC recorded the "Declaration of Covenants Regarding Water
Allocation and Easements™ (Declaration).at the Bureau of Conveyances, "Acopy of the
‘map:showing the properties affected:by the'Declaration’ arid the latest veisior of the -
‘Declaration are attached as Exhibit Batid C respectively: et T
Briefly, Q;E.Dcc[argﬁop provides a general plan for-the ovérall watér administration, -
maintenance and preservation of JCC lands in the area. Kiinia'Water ASsdciation; Inc., a
non-profit organization, will be formed. Members of the Association include all property
owners and lessee of the affected properties.. Each.manbef'ié-feqﬁirgd'to pay a fixed
6pcrgtingiq_pst to.cover, for example; the independent contractor ruining the system, or
anticipated repairs to the structure. In addition, members need to pdy dvatiable opérating

D-11

EXHIBIT 5
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Water Allocation Agreement

cost based on the fuel consumption of the individual member. After the water is pumped
to the delivery.point of each member’s respective area, the member is responsible for all
the costs and maintenance thereafter. JCC also.reserves a perpetual easement over its
land for the entire irrigation system. Such covenants in the Declaration shall run with the
title of the properties affected. ‘

Pursuant to paragraph 2.9 of the Declaration, JCC reserves its right to annex the subject
State lands and thereafter allocate water according to the schedule at Exhibit C-2 of the
Declaration, and further subject to the State agrees to be bound by the terms and
conditions of the Declaration. At the time of writing this subrhittsl,; staff indersiands that
the allocation on Exhibit C-2 is based on the arable acreage of the lands involved,”’

Department of Facility Maintenance, Division of Aquatic Resources, and Historic
Preservation Division have no objections/comments to the request,

. - [ Lo N L !
Department of Health,:CommissiQm'on Water Resources Management, and Department of
Hawaiijan Home Lands, and Office of Hawaiian Affiirs have not responded as of the
suspense date. ‘ i

Board of Water Supply reiterates that water should be provided by the private water
system, as there is no BWS water system serving the area.

Department of Planning and Permitting advised that JCC proposed to preserve the Kunia
Village (portion of properties affected by the Declaration) as affordable housing unit, and
the City’s Planning Commission is supporting JCC’s proposal in its zoning change
application.

"5,;- P -, :
Department of Agriculture does not have objections to the request subject to the terms
and:cénditjoqsigf‘glgc agreement reviewed and approved by the Department of the
Attorney-General (AG). . -

.{CCalsoprov;dcsad:aﬁ operating budget, Exhibit D, which shows the State land’s share

"'In the draft budget is about $5,200 per vear. Staffnotes that this figure is only a draft

based on an estimated consumption.

As mentioned at the beginning of this submittal, the water system is a crucial element
toward the success of operating on the subject State land. Staff recommends the Board
granting the authorization to enter the Declaration, as amended, with JCC, and further
subject to the review and approval by AG. In addition, staff recommends the Board
authorize the Chairperson to negotiate, on the State’s behalf, with JCC on the terms and
conditions of the Declaration.

Upon approval of the subject request, staff recommends the Board amend its prior action
of December 14, 2007, item D-26, by encumbering the subject State lands with the
proposed agreement with JCC.

O
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Water Allocation Agreement

Also regarding the forthcoming public auction, US Army Corps of Engineers (ACOE) is
planning to install sewer liries-and surfac foad within the subject State land fo serve the
adjacent military facilities. However, ACOE dées not have the final decision of the
alignment yet, but ACOE requests its intention for such easement request be reflected in
the public auction lease. Staff will:-work with the AG on the proper languages in the
lease, notwithstanding there is a standard provision for withdrawing land for public
purpose in the lease. Staff recommends the Board amend its prior action of December 14,
2007, item D-26 by adding a condition for the State to reserve a right for granting
easements to ACOE, subject to approval by the AG. :

RECOMMENDATION: That the Board

A Authorize the Chairperson to negotiate and execute agreement with James
Campbell Company LLC regarding water allocation and easements agreement for
the above mentioned State lands, subject to the following:

1. Review and approval by the Department of the Attorney General; and

2, Such other terms and conditions as may be prescribed by the Chairperson
to best serve the interests of the State.

B. Amend its prior action of December 14, 2007, item D-26 by adding the following
condition to paragraph 4 of the Recommendation:

d. Subject to the Declaration of Covenants and its amendment regarding
water allocation and easements recorded at the Bureau of Conveyances.

€. Reserve its right for the State to grant non-exclusive casement to US Army

Corps of Engineers for access and utility purposes.

Respectfully Submitted,

Bt Chosy

Barry Cheung 4
District Land Agent

APPROVED FOR SUBMITTAL:

A 0. %/”Lﬁa*

Laura,H. Thicien,/Chairperson
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STATE OF HAWATT
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land bivision
Honolulu, Hawaii 96813

December 14, 2007

Board of Land and Natural Resources PSF No.:070D-080
State of Hawaii .
Honolulu, Hawaii OAHU

Sale of Lease at Public Auctiom for Intensive Agriculture
Purposes, Waikele, Oahu, Tax Map Key: (1) 9-4-12:2,2,3
REQUEST:

Sale of lease at public auction for intensive agriculture
purposes

LEGAL REFERENCE:

Sections 171-14, -14.5, 16, -17 and other applicable sections of (::)

Chapter 171, Hawaii Revised Statutes, as amended.

LOCATION:
Portion of Government lands of Pouhala Mauka situated at Waikele,
Ewa, Oahu, identified by Tax Map Key: (1) 9-4-12:1,2,3, as shown
on the attached map labeled Exhibit A,

AREA :

57B.265 acres, more or less, subject to confirmation by the
Department of Accounting and General Sexrvices, Survey Division.

ZONING:

State Land Use District. Agriculture
City & County of Honolulu CZO-: AG-1 Restricted

TRUST LAND STATUS:

Section S5({b) lands of the Hawaii Admission Act

DHHL 30% entitlement lands pursuant to the Hawaii State
Constitution: vYEg NO x_

CURRENT USE STATUS:

Encumbered by General Lease No. S8-4612, Del Monte Fresh Produce
(Hawaii), Inc., Lessee, for pineapple cultivation purposes. m,B"”

APFRGVED BY THE BOGARD OF

LAND AND HATURAL RESGURCES D-26

ﬁ!ﬂ%hﬁﬂﬂ!ﬂ;ﬂﬁUDﬂH
27 sisBriw 171 B oy M
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Lease to expire on December 31, 2008.

CHARACTER OF USE:

Intensive agriculture purposes
LEASE TERM:
Thirty (30} years

COMMENCEMENT DATE:

The date of sale if the current occupant is the successful
bidder, otherwise,: sixty (60} days after the date of sale;
provided that if such date is not on tHe first day of ary month,
the commencement- date.shall be the first day of the month
fellowing such date; and.further provided that the Chairperscr
may amend the commencement date for good cause.

MINIMUM UPSET ANNUAL RENT:

To be determined by staff or independent appraisal establishing
fair market rent, subject to review and approval by the
Chairperson.

METHOD OF PAYMENT:

Semi-annual payments, in advance.

RENTAL REOPENINGS:

At the 10th and 20th years of the lease term, by staff or
independent appraisal.

PERFORMANCE BOND:

Twice the annual rental amount.

PROPERTY CHARACTERISTICS:

Utilities - Electricify-and~telephone service are ‘available.:
Slope - Gently sloping to nearly level.
Elevation -, 720 feet to. 880 feet.

Rainfall -39 inches. @istributed throughout the year. o
SCS.So0il Series -. Wahiawa silty clay- (WaA), 0 to 3% slopes and
was used. for sugarcane, -pineapple and pasture:. This s6il '
consists of well-drained, upland areas and has the highest

..capability.classification rating of I if:irrigated and '
predominates the 3 parcels. Very small area of WAB s0il, 3 to 8%
slopes. ,Very msall area-of Kunia silty clay (KyC) 8 to 15%
slopes and was used for sugarcane and pirigapple. C

1

Land Study Bureau - Bl121 lists "a" for pineapple, “c* for

M (L

Lot
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vegetable, sugarcane and orchard, "b" for forage and grazing. If
irrigatien is available all of the above commodity categories are
rated "ar.

Legal access to pProperty - Staff has verified that there is legal
access to the property off of Kunia Road.

Subdivision - Staff has verified that the subject broperty to be
auctioned is a legally subdivided lot.

Encumbrances - Staff has verified that the following encumbrances
exist on the property:

Pending General lLease No. $-5312, U.S8. Army Garrison-Hawaii for
security chain link fence. ’

Land Office Deed No. 5-27850, Hawaiian Electric Co. for
electrical transmission lines and poles.

CHAPTER 343 ~ ENVIRONMENTAL ASSESSMENT :

In accordance with the "Division of Land Management's Environmental
Impact Statement Exemption List®, approved by the Environmental
Council and dated April 28, 1886, the subject request  is exempt from
the preparation of an environmental assessment pursuant to Exemption
Class No. a, Item No. 1 that states "Operations, repairs, or
maintenance of exXisting structures, facilities, eguipment, or (::
topographical features, inveolving negligible or no expansion or
change of use beyond that previously existing.*

BACKGROUND:

General Lease No. S-4612 was sold at public auction on October 1s,
1979. The successful bidder was Del Monte Corporation. The lease
term was for 15 years commencing on January 1, 1380 and expiring on
December 31, 19%4. The lease character of use was pineapple
cultivation. The Lang Board at its meeting of October 27, 1989,
under agenda item F-1-g, comsented to the assignmerit from Del Monte
Corporation to PPI Del Monte Fresh Produce (Hawaii), Inc. The fand
Board at its meeting of June 24, 1994, undér agenda item D=7,
approved a 14 year lease extension and consented to Bank of Hawaii
$1,250,000 1oan. Expiration was.December 31, 2008, C

By letter dated March 5, 2007 from Mr. David W.H. Chee on béhalf of
Del Monte Fresh Produce (Hawaii) Inc. informed the Department his
clients would not be renewing the. lease" and  is' interested in
surrendering the lang a2t a date earlier than Decembej 31, 2008

The Land Board at its meeting of December 9, 2005, under agenda Item
D-1, approved to recommend to the Governor the issuance of exedutive
order (s) setting aside .various parcels throughout the State of
Hawail under the Departments: jurisdiction toithe Department .of
Agriculture (DOA) pursuant to Act. 90, Session Laws of Hawaii 2003, ’"}
.Total acreage is approximately 4,725.799 acres.- The ‘subject three (h;
{3) parcels are included in this transfer to poa.
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C
In August 2007, staff met with Ms. Stacie Sasagawa, General Manager
for Del Monte. Ms. Sasagawa indicated more work needs to be done by
Del Monte, therefore;, retiurning the State property may occur around
December 2008.  They will continpe to work with the Department.

On November 5, 2007, Ms. Sasagawa informed staff she was leaving Del
Monte and that Mr. Gordon Rezentes will be managing the State
property until it is retufned to the State may be in the summer of
2008. ' ’

ANALYSIS:

The highest and best use allowable in the county zoning is
agriculture.

Staff feels that these properties (inder. 1 -lease) will be
successfully sold at public auction. The recommended character of
use {intensive agriculture) will allow any farm operation to decide
what crop is appropriate. In the future, should there be a change
in the consumer's diet or marketplace, at least the tenant can
easily switch crops. As adjacent property owners sell large tracts
of agricultural lands for urban development, the State is committed
in keeping these properties in agriculture use. Therefore, there
are farm operations interested in a long-term 'lease.

Comments were sclicited from:

DHEL No comment

DOA No response

ADC No response

City DPP Best management practices

must be utilized for
pesticide and nutrient
control,

BUWS No water system in the
area. Water should be
provided for by the
pPrivate water system
serving the area.

OHA No comment

Currently, water for the Sta;g pfoperpies.cpmgs'from three (3)
wells Del Monte is managing and operating. on James Campbell
Company LLC lands, Shr:ounding.prope;ties in Kunia including the
former pineapple workers camp and HCAP pre-school are dependent
on this water. For some time, James Campbell. Company has been
selling off its Kunia land holdings. Eventually, when Del Monte
leaves, managing and operating the wells will have to done by
someone. Representatives from James Campbell Company are
uncertain if it will be a company or water cooperative. It is
important that the State participates in order for the State
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properties to continue in agriculture.

Yes, it would've been much easier if Del Monte had assigned the
lease to a qualified farmer. _Then.there would have been a smooth
transition. Staff and others have discussed this option with Msg.
Sasagawa. This was flatly denied.: .
Since thefre is nothing fihalifrom James Campbell Company, when a
document is generated requiring the State's commitment, Land
Board approval will be obtained.

The mutual cancellation of General Leage No. 5-4612 will be done
in a separate Board submittal.

With the departure of Del Monte, Board approval will allow staff
toc start the necessary paperwork for the public auction.

RECCMMENDATION: That the Board:

1. Find the area to be an economic unit in terms of the
intended use.

2. Find that the subject area is not suitable for huhting, nor
will it become so during the texm of the.lease..

O
3. Declare that, after congidering the.potential effects of the

proposed disposition as provided by Chapter 343, HRS, and

Chapter 11-200, HAR, this project will probably have minimal

Oor no significant effec¢t on the environment and is therefore

exempt from the preparation of an environmental assessment .

4, Authorize the sale of a lease at public auction covering the
subject area for iﬁtensi?e‘agriculture purposes under the
terms and ‘conditions cited above, which are by -this
reference incorporated herein and further subject to the
following: o -

a. The standard terms and conditions of the most current
intensive agriculture general lease form, as may be
amended from time to time;

b. Within the first two {2) years of the lease term, the
land under lease shall be utilized for the purposes
for which the lease is sold, all in accordance with a
conservation plan approved by the Chairperson;

c. Review and approval by the Department of the Attorney
General; and
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d. Such other terms and conditions as may be prescribed
by the Chairperson to best serve the interests of the
State.

Respectfully Submitted,

Charlene E. inoki
Assistant Administratcr
APPROVED FOR SUBMITTAL:

Y7 boe,

“Laura H. Thiel;d: Chairperson
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Water Allocation and Easement, Kunia

S

Legend

. [ state of Hawaii

D Jamas Campbell Company LLC

State of Hawaii - (1) 9-4-1211,2& 3

James Campbell Company - (1) 9-2-4:1 35&86
{1)8-2.512&4

Exhibit B
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Retumn By Mail || Pick-Up

CARLSMITH BALL LLP
318 Kapolel Building

1001 Kamoklla Boulevard
Kapotsl, Hawall 96707
Attention: Mark K. Murakam|
Telephone: 808.523.2561

TITLE OF DOCUMENT:
AMENDED AND RESTATED DECLARATION OF COVENANTS REGARDING WATER
ALLOCATION AND EASEMENTS O
PARTIES TO DOCUMENT:
DECLARANT: JAMES CAMPBELL COMPANY LLC,

a Delaware limited liability company
James Campbelt Building

1001 Kamokila Boulevard

Kapolei, Hawaii 96707

TAX MAP KEY({S): (Oahu) 8-2-004: parcsls 001, 003, 005, and 008
{Oahu) 8-2-005: parcels 001, 002, and 004

Cartificate of Title Nos. 830,900; 830,905; 830,308; 830,907; 830,908; 830,909;
830,810; 830,911; 830,972; 830,815; 830,817; 230,918; 892,319; 892,320; and
892,761

(This document consists of __ pages.)

Revised July 10, 2008

4B22-8155-5226,5.050497-00033
BHBRC -
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AMENDED AND RESTATED DECLARATION OF COVENANTS REGARDING WATER
ALLOCATION AND EASEMENTS

THIS AMENDED AND RESTATED DECLARATION OF COVENANTS REGARDING

WATER ALLOCATION AND EASEMENTS (“Daclaration”) is made this day of

liability company, whose place of business and post office éddreqs Is James Campbeil Building, - -

1001 Kamokila Bouievard, Kapolei, Hawaii 86707 (thgd;pggi_g_ranf").
 REGEALS™ .U T

WHEREAS; Declarant enteréd into that certain Declaration of Covenants: Regarding

Water Allocation and Easements dated December 13, 2007 (Agreement No..A02081500); filed - .

in the Office of the Assistant Registrar of the Land Court of the State of Hawali as Document
No. 3894441, and recorded in the Bureau of Conveyances of the State of Hawaii as Document
No. 2007-219110 (the "Original Declaration"); and '

WHEREAS, under paragraph 7.5 {Amendment) of the Original D aration, so long as
the Deciarant owns any portion of the Property, the Declarant reserved unto itself, the unilaterai
right to amend the Original Declaration for any purpose until the Substitution Date; and

WHEREAS, as set forth in Exhibit A, Declarant continues to own substantially all of the
Property, and Declarant represents that the Substitution Date has not yet occurred; and

WHEREAS, after receiving input from various sources, including from prospective
buyers for portions of the Property, Declarant believes that certain modifications to the Original
Deciaration are appropriate to make implementation of the Original Declaration more effective
towards the goals set forth in the Original Declaration; and

NOW THEREFORE, in consideration of the foregoing and in consideration of the
covenants and agreements set forth below, Declarant does hereby amend and restate in its
entirety, the Original Declaration as follows:

BACKGROUND STATEMENT

Declarant, as holder of rights under the Original Declaration, and as the owner of
substantial portions of the real property described in Exhibit A aftached hereto and
incorporated herein by this reference (the "Property"), intends by recording this Declaration to
establish a general plan of water allocation for the areas known as Kunia Village and the
surrounding Kunia Lands, Substantiaily all of the Property was or is encumbered by that certain
unrecorded Lease dated April 28, 1994 (Lease No. L00977200) between James Campbell
Company LLC, a Delaware limited liability company, as successor Lessors, and Del Monte
Fresh Produce (Hawaii), Inc., a Delaware corporation ("Dgl Monte"), as Lessee, as amended
and restated by instrument dated January 5, 1995 {coliectively the “Leasge”), the term of which
expires on December 31, 2008, subject to earlier termination pursuant to the terms thereof.

By imposing the mutually beneficial restrictions created by this Declaration, Declarant
seeks to allocate water use for the benefit of ail Properly Owners (as such term is defined
below). This Declaration provides a flexible and reasonable procedure for present and future
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water allocation as Declarant deems appropiiate” and provides for the overall water
administration, maintenance, and- preservation. - An-integral-part of the water allocation plan is
the creation of the Kunia Water Association (“Assoclation”), an incorporated association to be
comprised of ail Prbperty'GWn’ers-to'édminisgér‘a‘r’i‘d-'ehfi;"i_cp this Declaration.” Prior to providing -
any water in. accordance with-this Declaration, Decidrant'shall ddopt articles of incarporation
and bylaws.for the Assaciation in-crder-to implement the provisions"of this Declaration. -

For purposes of this Declaration, the “Substitution Date” shall mean the earlier of
() the date -by.;which- Déclarant or any successorf. 'of Declarant pursuant to paragraph 7.8
{Assignment)- below" no :longer- owns any portion"of ghet‘Pr_gpefty.' or.(if) when. Declarant
voluntanly assignssall.of its fights, powers, duties and obligations retained under mis'ﬂDeclgi'at_lon .
to the Association, as evidenced by-a 'i'vﬁtten'ir)st‘m‘mgﬁt‘ to that effect, executed by Declarant . .

and:the Association, and fecords:the samesin the Qfﬁééjg‘f;the-Ass'i"stgnt:.R,eggéyraj of the Land’
Court of the State:of Hawaii and!in the Buréau of Conveyances of the State-6f Hawaii, After the .
Substitution Date, every reference.to Declarant herein ‘'shall bé deem

) all be deemed to mean and refer to,the
Assoclation.. To the;extent-Daclarant will owh any portion of the Propeérty after the Substitution

.

Date, Declarant shall: be:deemeda Property Owner bound by the same terms and ‘conditions,_.
and .with the ‘same nrghts - and - privileges as *all- other Property Owhers Rereunder.
Notwithstanding the foregoing, if the Asséciation is formied prior to” the Siibstitution Date, the
Declarant may, but shall not be obligated to, delegate, from time to time, some or all of the
Declarant's rights and. obligations-to the Association, which delegation will ‘58:0n such terms as
the. Declarant: determineg in: its ‘sole ‘and absolite discretion, and which delegation’ may be
revoked.by the Declarant for-ahy or ho reason,” -~ .~ - L .

"For purposes of-this Declaration, “Rroperty Owner" shall mean the person or peisbhsl

recorded lease.orsublease, as the-casa may. be, for a period éxceeding five (5) years, unlgss .
the deed, agreement of saje or subagreement of sale or lease’ or sublease décument. provides
otherwise. - S oo ' o ‘ : N

ARTICLE |

STATEMENT OF AGREEMENT

Declarant hereby declares that all of the Property shall be held, sold, and conveyed
subject to the covenants, conditions, and easements contained herein, which are made for the
express benefit of: (i) Declarant, its successors and assigns, and (ii) the present and future
Property Owners, the Assoclation and its members. The covenants, conditions, and easements
contained herein shail run with the titte to the Property and shali inure to the benefit of
Declarant, the Association and any other person who acquires any interest in all or any part of
the Property.

In consideration of the mutual benefits and covenants contained herein and other good
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
Declarant, for itself and on behalf of the future Property Owners and the Association, hereby
covenants and agrees as set forth herein.

Revised July 10, 2008 2.
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ARTICLE il

WATER ALLOCATION

2.1  Operation. Subject to any limitations or conditions precedent provided in this
Declaration, Declarant (or the Association after the Substitution Date) in its sole discretion shaii
have the right to withdraw water from the Water Sources, as defined below, and allocate.and -
deliver such water up to the dellvery points ("Delivery Polnts”) which will service the portions
of land (each portion of land being defined as a “Sectign”) within thé Property. by means of
transmission and storage facilities and improvements (the "Water Delivery: System™): Each
Section is shown on the map attached as Exhibit B-1 and incorporated. herein by this reférence: *
The Water Delivery System is shown on Exhiblt B-2 attached hereto and incorporated hergin
by this reference. The portions of the water system which begin from:and includeé the Delivery °
Points and provide water to the areas solely within each Section shail be‘referréd-tozhereinvas --
the “Pro Owner Distribution ". As a general;matter; ill.bocster plmp-$tatidhs
and water fiitration stations will be part of the Property Owner Distribution Systemszin addition,
all water meters and vaives at each respective Delivery Point will-be-part-of the Property"Ownei+ -
Distribution Systems, but will be operated and managed.by the-Declarant (or‘the ‘Association
after the Substitution Date) as if the same were part of the-Water. System. .Fhe' initia Dslivery™
Points for Section 6 and Section 8 are shown on Exhibit.B-2. . * - w8 e W B R = R T

2.2 Potential Water Sources. To Declarant's knowledge.the;potential:water-sources -
available under this Declaration are Kunia Well No. 1 (State Well Nos: 2703-01..and 02), Kunia °
Well No. 3 (State Well No. 2803-05), Kunia Well No.-4 (State Weli:No=2803-07), and tha
sewage treatment plant located in the Section known as the Kunia Vilage Area (as such
Section is shown on Exhibit B-1) (collectively, the “Potential Wate r.Sotirces"™).: " . -

i .

2.3 Licenses. Permits and Approvals. Declarant's right. (or-the ‘Assodiation’s. right
after the Substitution Date) to withdraw water from the ‘Potential- Water:Sources and deliver
water through the Water Delivery System to the respectives Delivery - Points " is+ subject -to-
Declarant andfor its agent or the Association obtaining and maintaining the- right to "all -
governmental licenses, permits and approvals necessary to withdraw water from the Potentiai:
Water Sources and deliver such water through the Water Delivery System-to the respective
Delivery Points. Del Monte currently owns the revocable permits for the use of water derived
from the Potential Water Sources, and upon the: expiration of the Lease, subject to the
limitations below, Declarant will use.commercially reasonable efforts to cause such revocable
permits to be assigned to Declarant'or its designee. if Del Mdnte currently holds permits or has
other documented rights to (i) use the.land underlying KuniasWell:No. 3.(State*Weli- No. 2803-
05) for-withdrawal of water, and/or (il} to.transmit water through pipelinesturidériKunia Road, )
Declarant will use éommerciaily, reasonable efforts-to-cause such permits’or.6ther documenited:
rights to be assigned.to Declarant or its designee;, provided, however, thatif Del NMonte does nof. * ~
hoid such permits or, documented rights, Declarant shall have no*duty. or obligation t6 Obtainthe
same from the applicable landowners or goveérnmentat authdrities.. As:Deciarant-obtains such
rights {0"the necessary licenses, permits and approvals, Declarant will annex each Potential
Water Source to this Declaration which upon annexation shall be referred to herein as a "Water
Source™ or the "Water Sources” under this.Declaration. I the sewer treatment plant located in
the Section known as the.Kunia Village, Area. becomes .a Water Source; the Declararit (or the
Assqc'iatipn é_:,ng;r th,ej'sgu_l‘;s‘titg_ltign Date) hereby reserves the right to theréafter remove such
Water Source from'this Declaration at such time as the Declarant or the Association-daterminés’’

to be appropriate, in the Declarant's or in the Association’s respective sole and absolute
discretion. Upon the Substitution Date, Declarant will use commercially reasonable efforts to
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assign or cause. the assignment of all rights and interests under the licenses, revdcable permits

arid approvals to the Association:

Declarant.shall not annex. Well No:-1"to this' Declaration, unless .and: uftil Déi" Monte

(1) fulfls;its Sbilgations, under- the’ Consent Decree by and' bétween: the- Uriifed States and Del

Mgﬁt’e‘,.éht}ir_,ed;_i*n't,oééby -Del-Monteron May 2, .2005, and (i) has. obtained-all appropriate
Certifications, of, Completion, as- defined. in :sald Consent Decree issued bythe Environmerital
Prgtection Agency; as provided in,said Consent-Decres. Notwithstandirig thé féregaing, piior to
annéxing Weli’ No. 1, Declarant -(or 1he Association :after«the Substitution ‘Dats) in it§ sole
discretion may accept treated water from Well No. 1 provided that DeltMconte complies with the

—

treatment standards,for.such water as set forthsin.the Del Monte.Conseént Décree; arid Declararit

(or the Assaciation after the Substitution Date) may allocate such treated water fo the Sections’

in accordance with the aliocation provisions set forth in paragraph 2.4 (Water Aliocation) beiow.

' 24" Water Allocation: The percentagesshown 6n the atiacHad Exhibit C-i.repressnt’

the.allgcation of available-water, that will-be' deli'vered»to,t_lie-Dﬁlive'rij'cSiI;i%’for each-Section, In
the event that Declarant.exercises-the: right to annex the'lands owned by*thie Staté’ of Hawail

pursuant to paragraph 2.9:(Annexation-of Land! -below; then. thé"percéntages of water allocation *
shall be as shown on...t?ae__,at_tac;hqd-_Exhibth?z.a; R R e Lo

fro9.

. i '.‘-, t ™ '."'L _"' :‘:1\3 - . o5 . LT e . : :7- '_. ..' ;-:. =) '-.»' -
The exact Jocation of;the Delivery Poirits for the: remainder of the:Seéctions (other than-

Section 6 and Section 8) will be determined by mutual agreement between Declarant {or the -

Association after the Substitution Date) and the Property Owner(s) of the-Section for which each

Delivery Point servicgs. The cost to constrict the’ Delivery Point and the costof the Property
Owner Distribution System_in a.given Section will be the resporisibility of:the-Property Owner(s)

. T

of tﬁé’Sebtjg_'ri within .which, the Delivery' Pointtis located:- The cost fo: deliver water from the
Water Sources to.the Delivery Points, including maintenance, ‘répair aiﬁ;ﬂ ré"bla;‘:’a;meg{t;bf the'
Water Delivery System, .shall be an Operating:Cost; and a Gabital‘RéEd\'Ig’fy- les‘t_,! paiﬂ_iby the’ )

Property Owner(s),of éach Section in accordance. with ArticleV" (Oblj atlon'to' Pay- Costs):
' ’ . \ - N - - T e

' 25 Change In Allocation. and Delivery, ‘Any changes in-thé allocaticn of Water ofin" "

the Delivery Points shall require the -consent of. Declararit (or thé”AssSciation ‘affer ‘the’
Substitiitiony Data). and. the i

costs associated with' such change In allocation or. Delivery Points iwi

- T

the Property Owner(s) of the Section who benefits from'such ‘changes. PUrSuant to paragraph

7.11 (Withdrawal), if Declarant. (or.the Associationsafter:the -Substitatios Dété) withdraws ary”

Section from’this Declaration, then.the water-aliocated.-To-the. withdrawri*Setion shall-be re-

allocated pro.rata-among the.remaining- Sections without: the. consént of the ‘Propetty Owner(s) *

of the remaining Sections, and the percentages in Exhlbit C+1 and Exhibit C-2, as applicable,
shali be adjusted.accordingly. .If,Declarant (or: thé ‘Association after-the*Substitition Date)

instead determines in:Its ‘solezdiscretion that. the water-for’the"Withdrawn Section shalf tie're-
ré-allocation shall’ _.

aliocated, among-the remaining -Sections in a- different manner, then Suich
requir¢ the cansent.of the Property Qwrier(s).of the affécted:Sections. . <

water putput from the Water- Sources, any-available water shall be delivéfed i accordarice with
the per‘cefpt’ag_fe’_s_ provided in paragraph 2.4 (Water. Allocation) above. I

27 ' Redélivery of Water, . Other -than - Declarant {or the Association iifter “the

Substitutioni Daté), a Property Owner shail have no right to' redeliver or otherwise redistribite

the water outside of the Property without the prior written consent of Declarant (or the
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.26, Decrease. in Water Output. Noﬁmitl{s-iandin‘g;-'.the occurfence of a decréasfé in

o

<Property Owner(s).of. thevaffécted Section(s): *Ariy’changes‘in the
ilh-be’ the'responsibility of
ra



Association after the Substitution Date), which:consent may be withheid by Déclarant (or the

Assoclation after the Substitution Date) In its sole discretion for any reason.

+2.8.  No Right.to.Use or Control'of Facilities or Wat r.‘-"ASSBé‘s‘rﬁ‘e"r'\'t:_or?ﬁéyﬁlé'nt of a

Property Owner's ng!_ig‘aﬁon'sba!!-not-. confer on the Property Owrietor arly d;her’”;;aqi’%érj'pr"epﬁiy; -

any_right, privilege or duty to own,.manage, control, maintain, or use the Water Solirces or-the
Water Delivery. System, nor otherwise: claim-or be’ enfitied to any legal or equitable iritrest
thqr'.(ai_nf or in..any. allocation- of. water -for any ‘purpose, ‘Npthing'in these: restrictions sQ“aII'é’é
construed ds imposing any.duty whatsoever on the part-of Declarant-(or the Association after

the Substitution Date) or .any other person or entity-té providarwater t5 the Progerty or to: a

Property Owner, or.to eonstruct; develop or mairitain facilities; oFt6-plan'for §ame, now orat any
~ S ) ] L e i .,{_f.:.: 3 ) Vo e nre e .

futyre.time.

P SN

""2.9°* Ainexation 6f Land.  Jamés Campbell Company LLC, a Delaware limited iability
company.(“JCCLLG”), reserves the right in-its sole discretion to annex.the lafids.owned by the

State of Hawaii, as shown onghe map aftached:as: ExhibHiD; and-to'thereafter dllocate waterto ™
the, State. of Hawaii based on the percentage:provided in Extilbit C-2;“pravided; however, fhat

no water shall be aliocated to.the State of Hawaii unless and until the. State of. Hawail agrees 'id
be bound by the terms and conditions of this Declaration. The right t6' aninex theé lands dwned
by the State of Hawall shall be a right personal to JCCLLC and shall not be a right which will be

assumed by, the Association upon the Substitution*Date unless such rightis 83
by JCCLLC. < . - RO S

[ ) o

- . -

-t
I

" 20, Co pdéhﬁatiig"ﬁ.  In the event of-condernnation of all or a potion of the Wate
Sources,, the Water Easements- (defined below),-the: Water Delivery” System of ‘the Property
Owner Distribution Systems,”this Declaration shall cease ‘afid-be null and 'void as'to such

"y

portiofis .of the system_condemned, .andtheamount of water-to"which esch Sectioh shall pe .

entified uni

mngémnatipﬂ, action goncemms, only the Water Sources, ‘the Water Easemeits or the ‘Water
Delivery Sysferti of portions thereof, Declarant (or the Association after the Substitution Date)
shall -have; the sole: and . exclusive: right to. defend, such condemnation “actien and -all_of
Declarant's: costs and.expenses (or the Assduiation'sicosts afd expenses ‘after the' Substitution
Date) relating fo such.defense shall-bespaid from the'condemnatiniaward, up, to theé amount of

-

the :;or'],de;;t'm‘a‘a;ti_on-,a%ard. that.Is attributable:to the Waiter Sources: the Water Easements or the -

Water. .Delivery, System. . The term- ‘conderrination” “shall include @ taking pufsuant to a
conveyarice.under threat of condemnation. The eritire. amount-of the*tdndemnation award that
is atfributable.to the.Water Sources, the-Watér Easeménts or the Water Delive

be payable solely and.exclusively to Declarant (or the Association afterthe'Substitution-Date). .

|‘I.§_‘

L o, T d“l W ..5. M T s N . -J. - _‘_._‘ - ‘v a- g
. .2.171" Agricultural Use. The Property Owners acknowledge and agreé that the'iater 'to

be allocated from the Water Sources and.delivered to each Delivery Paint undér this Declaratiorr

is for_agncultural .use only,. and .in_ no event -shall Peclarant- (or'thé" Ass§otiation after the
Substitution Date) be responsible for.the-delivery.of potable water or-¢ompliancé with the Safe
Drinking Water Act, as the same may be amended from time to time, or any similar federal,
Hawaii state and local laws and ordinances, and regulatioris.now or hereaftef adopted. - Nothing
herein-shall be deemed.or. construed to prohibit: (a):the Property Owrier(s) in the Section
known as Kunia Village Area from continuing t6 treat'and use such water for domestic use; or
(b) the Property Owners in the Sections other than the Kunia Village Area from using the water

for potable, or domestic use in their Sections, provided t;_h‘a_at théy obtain the. required licenses, .

permits.and approvals necessary forsuch use. -
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ARTICLE Ili

EASEMENTS
- 3.1 . Nonexclusive Easement. Declarant.hereby reserves to itself and-its suécessors

and assigns,.and grants to.the.Property. Qwners; a:blanket;.perpetual, noneiciusive easement
over, undgr, and across the Property solely for water source, transmission and storage ”
purposes in order to allocate and deliver water to the Property as provided In this Declaration
("Water Easements™), and for no other. purposes. The-location. of the Water -'Source§. the
Water Easements and the Water-Delivery System, Including! also-easemenits for actess to and
maintenance of the water meters. and-valves at sach respective’ Delivery Paint that are part of
the Property Owner Distribution Systems, but that are 'operated andfianaged by the Declararit
{or the Association after-the Substitution. Date)-as if the same were part of the Water Syét_gm'
(coilectively the “Eas . ") shail be mutually ‘agréed- upon by Deda?aﬁn‘t, {or the
Association after the Substitution Date) and the Property Owner(s) of the land ‘Upon which such -
easement(s) is to be located, but are generally located and shown on Exhiblt B-2, To the
extent that the Delivery Point for Section 6 is at its boundary, as shown on Exhibit B-2, there is
no bianket easement within Section 6, and there are no Easement Areas within Section 6,

: 3.2 Access. Declarant hereby resérves tositself, its agents, successors and assigns,
a blanket, perpetual, non-exclusive easemant over, under, and across the Property for the
purpose of -access, ingress. and -egress,” operation; ‘maintenarice: and repair 1o the ',‘exteqt :
reasonably necessary-for Declarant {or the Association after the Substitution Date) or its agents.
and assigns. to \perform: its_ responsibilitles with Tespéct to thé Water Sovirces, the Water
Easements and.the Water Delivery System. The location of such €asemefits shail bé mutually. .
agreed Upon by Declarant, {or the Association ‘after the -Substitution Date) -and ‘the Préperty .
Owner(s) of the land.on which such easemient(s) is to be lbcatad: ol T

- 3.3 ,, Right to-Relocate Easements. - The Property Gwner(s) shall ‘havé the Tight from
time.to time to realign or relocate the-Easement-Areas, or poitiohs thereof as maybe located on
such . Property Owner(s)- land, provided that (3} :such Property Owner(s) Shall be 'sélely
responsible for paying the cost-of realigning or relocating the: Easément Areas’ (including the'

cost .of realigning -or. 'relog:a_ﬁng.:,-utili_ﬁes,-‘.other‘irifr'astﬁ,féti.jre-'-or"impi'rqvqments within “the
Easement Areas); (b) such Easement Areas shall be equivalent or.better’in-quallity and. size to
the "Easement, Areas: being replaced: and (€} 'suchzrealigning -or refocating of the Easemient -
Areas shall be completed.in a.:manner that will:not unreasonabiy ifiterfére with or distiirb'the use ~ -
and ‘enjoyment. 6f the Water :Delivery Systern by thevother Property Owners, ‘Declarant’(or the -
Association after the Substitution-Date) shall.not have' any-right to relécate any'Easement ‘Area '
without thee prior, written.consent of. each-affected: Property Owner,. - - - ° R
.. 34, Designation.of Land Court Easements. “Declétant (or the-Association affer'the

Substitution Date) and each Property Owner shall.have the righit to seek ‘subdivision-approval . -
for the Easément Areas from the-Bepariment.of. Planning-ahd Permittinig ofthe City and County'' -
of H@jﬁblu}ﬂi;',a@g‘ designation of the Easement Areas-in the Office of the Assistant ‘Registrar of, -
the Land. Couit of the State of Hawail without the ‘joinder ‘or"t‘;ohséﬁt«b?’fhg other Property” ™
Owners,, The party who seeks designation of the Easement Areas shall beTespofisible for the
cost to obg’ain'sqéb%gove_(gmenta! approvals to create such.Land Court des:‘gnétegi ?ag&ént.

3.5 Right to Record. Declarant (or the Association after the Substitution Date) also

reserves for itself the right and power to delineate, grant and record with the Assistant Registrar
of the Land Court of the State of Hawaii such specific easements as-may be ‘ecessary, in
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Declarant’s or the Association’s respective sole discretion, in connection with the operation and (
maintenance of the Water Sources, the Water Easements and the Water Delivery System -
without the joinder or consent of the Property Owners.

3.6 Exergise of Easements. The Water Easements shall be used in such a manner
as to minimize interference with the use and enjoyment of the property burdened by the
aasement.

3.7 Obstruction of Easement. No person shall construct, Install, or maintain any
obstruction of the Water Sources, the Water Easements or the Water Delivery System, or
otherwise hinder Declarant’s ability (or the Association's ability after the Substitution Date) to
exercise the easement rights created hereby. Declarant (or the Assoclation after the
Substitution Date) shall have the right to remove any such obstruction placed in violation of this
paragraph, without notice and without liability to the person(s) who constructed said obstruction
or hindered such use.

ARTICLE IV
MAINTENANCE o

4.1 Rights and Obligations. Declarant {or the Association afterthe Substitution Date)

shall have the right and the- obligation- to acquire, operate, maintain, repair;: replace; and

administer the Water Sources, Water Easements and Water Delivery System for which each

Property Owner agrees to contribute to the cost of such maintenance as ‘'set forth in Article V-

(Obiigation to Pay Costs) below. Each Property Owner acknowlédges-and agres that 5,

Declarant (or the Association after-the..Substitution Date) shall have tha Tight' to engage the (,/'

services of an independent contractor to acquire, operate, maintain, repair, replace, and

administer the Water. Sources,-the Water Easements and- the-Water, Delivery. System and that

the 'cgstﬁqf‘isuch.aéte“emer}_t shall be-included in the-Operating Costs-t6 be paid bythie Property

Owhers as Set forth in' Article V (Obligation to Pay €osts) below. The irfdep&ident contractor-

shall hiold all.contracting and other; licenses and.permitsirequired byiaw for the. performanie of -

such, ‘obligdtions- and. shall at all times during .its.:.engagement Triaintain liability.. insurancé -

covering. claims for bodily injury and, property-damage with a'comblned singl@ limit of not less”

than’ $1,000,000 riaming the Property- Owners:and Declarant: {or ‘the Association “after the -

Substitution.Date) as additional insureds: The Property:Owners:further acknowilgdge-and agree

that' upon.Declarant's or the Association’s:engagement-of an‘independent contractor that eets

the ’ré_qgii';qm?eq,tsgget forth aboye, and for so, long as.stich independentcontracior i'é“-’e‘ﬁ'g”a‘g_éjd to,

do and does perform the obligations .of Declarant::or of :the" Assotiation” Herélnder, the -

- obligations of Declarant or the Association, each as applicable, to operate, maintain, repair, and
administer the Water. Sources, .the, Water. Easements and the Water 'De‘!iiieijy"---$3T?‘s;‘hté_,[nE shall be
deermied satisfied-and- Declarant and the Associdtion shall Rave nd furttier obligation of Yiability ~
with Téspect to the same.. In the event that-the indépendent contractor céases to perforiti .s_"ucﬁ_ \

)“r' i

obligations, then .Declarant or. the -Association, as the case may ba; ‘Shall ‘assyme’ the -

peerrpiérpce’ of such, obligations-or engage the $ervices of another independent’ coritractor to
perform such. obligations.: /The. Property Owner(s):of ‘each' Section shall haVé the’ obligation to "
operate, maintain, repair and administer. the-Property’ Owner Digtribution System for their -
respective Sections. } .

42 Sfandard of Performance. Declarant (of the: Association after the Substitution |
Date) shall operate, maintain, repair; replace, and administer the Water Sources, the Water C
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performance of its:maintenarice responsibilities: . ... -

Easements and thie Water. Delivery Systemin_good ‘operating condition including, without
limitation,  repairing. and replacing . improvements, maintaining, ~Tepairing, “and - replacirig
equipment and fixtures;,,as well as-such other duties as may be necessary or appropriate. The
Property. Owner(s), of each Section shall'operate, maintain; répair, repléce, ‘and administar theé
Property .Owner Distribution System. located in their Section in -good ‘operating - i:o‘ndi_tgpri
including, without limitation, repairing and replacing. Improvements, maintdining, répairing, and*
replacing .equipment .and. fixtures, -as.well. as siich (othér: dutias 'as may'be necessary or
appropriate.;- Mainténance, as such term is used-in this Declaration; <shall mean malntaining,
improying, repairing, replacing, insuring, paying taxes ‘and ‘othe. incidental charges incurred,
and taking any and all steps to.keep the.systems-in good-operating"coridition including;-witioit -
imitation, repairing and replacing improvements: maintaining, repairing, and replacing
equipment-and. fixtures, as well_as such other duties ‘asumay pé‘ ,ﬁe‘o'éssaq or appropriate. .
Declarant (or the Association after-the.Substitiitlon' Date) shall-dlso be résponsible for preparing -
and timely fillng any and .all monthly reports regarding -water usage*with ‘the "appropriate

" 43 Linitation of Liability. Notwithstanding.anything cofitaine‘heréinito the contiary.
in fulfilling its respopsibilities. hereunder.Declarant-and the Assocldtion shall hot beliable for

property damage or personal injury occurring on, or arising out of the condition of, property
which it does;not.own..unless, and.only to the. extent mat,‘it_has“ﬁe'én.gm§$w negligent in the .

I3
-

Ha

" ARTICLEV -
BLIGATION TO PAY COSTS
51 Operating.Costs., . . .. = . .-
. . b R "‘\ . ’-".-,‘ , . -_».‘. L .,5\_,' < 3 " N . . .._| o ) "
golgated 1o pay.or the costs 16 operate, maintain, repair, replace, 'and administer. the Water -
Sources, Water Easements and,the Water Delivery System used to deliver water’ to sach

Y 2

Delivery’ Poit' (the “Operating Costs®). The Operating Costs will include; but shall not be

limited'ts, all costs. ahd expensesincurred by-Daclarant (or the Association gfter the Subsfitution

P

Date), q‘;éfj@’fié!bééq&qp_t-_poﬁgra.c;or engaged pursuant-to.paragraph 4. (Rights and: Obli ations
above for’ Tﬁ)i;era‘ﬁgg,l _Maintaining, - repairing, replacing, ‘and:"administering " ditéhes, “metdfing
devigies_;,‘;i;qfr__n"p_s.'_,..t:ggn”s_réisﬂgr; lines, appurtenances andtother: improvernients and"facilities for
the production .and/or, delivery, of water.-from the:Water Sources, including withiout limitation, -
wages, salaries afid benefits, security, insurance, materials:and supplies, professional serVices, -
taxes, " fees and pemits,. and. energy; "utility ..and \communication® charges, .rétes’ and ‘.
assessments. The Operating:Costs shall, consist-cf: (i) that portion~of Operating Cosfs that
fiuctiate depending Tipon the.amount of water. delivered fromethie” Watér Sources, through the'
Waler Easements and the Water Delivery System;, by way-of examplé ahd not in limitatiory,
thereof, elettricity "charges, fuel charges, water charges, if any, . payable: to "third- parties ' ¢
{collectively “Varlable Operating Costs"), and (ii) that portion of Operating Costs that do not
fluctuate depending uponithe. amount of water delivered. from _the 'Wété‘rfsbu;ces;‘thrqugh_thg
Water Easgments.and.the Water Delivery System, by way of .examplé and not inlimitation

thereof, the cost of the independent contractor-engaged pursuant to’paragraph 4/1 (Rights ang

Obligatidns), ledse of. other use or occupancy.costs associated with:uSe' of’the land"underfying -
Kunia Well No. 3 (State Well No. 2803-05), wages, salaries. and-beniéfits, security, instirance;
professional services, ‘taxes, fees and permits, communication charges, and rates and
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assessments “(collectively “Fixed Operating Cog‘ts‘-'). The determination of whéther"ér_'_n
Operating Cost is a Variable Operating Cost or a Fixed Operating-Cost shall'be' made by the
Déclarant (or by the Association after the Substitution Date), in its-sole ‘and-absclute discietion.

The obligation to-pay the Operating Costs shall be mandatory. ‘No diminution' of abatémentf a |
Section’s share of the Operating Costs or:setoff shall be claimed -or ‘alldWed by reason of any
alleged failure of Declarant or.:the -Association to- perform its maintenance - or-‘operation

responsibilities. ‘Notwithstanding: anything in this: Declaration to- the- contfary, Operating, Costs
shall n‘g; include any, costsor expenses incurred: or to beincuired -by*Del Monte- that are
connected with or in.any way .related 1o . the environmental cleanup and purification, of

cont,émin'éftéd. groundwater and other environmental contarination. -~

L

3

© 7 (b) ... Caleulation of Share of Variable. .
Cogts shall be charged 10.the Rroperty: Owners of each:Section. based: on the actual metéred'
arfiourit of water delivered to the. respective, Rroperty.Owner’s Delivery Poin(s). Each Section's
share of the Variable Operating Costs shall be computed by multiplying the total Variable
Operating Costs for the applicable calendar year by the ratio of: (%) the actual metered water
delivered.to the.applicable Section’s:Delivery Point(s).ifi that calendar year, 1o'(y) the total actual
metered water delivered to.all.Sections’, respective.Delivery Point(s) for that éa'!éﬁdér"yf’ea‘r’.“ o
R () Caleulation .of Sha .of Fixed Operating
Costs shall bé charged 1o the Property Owners of each Section: based on'the ‘percentagés
provided in paragraph 2.4 (Water Allocation). Each Section's share of the Fixed Operating
Costs shall be computed by multiplying the total Fixed Operating Costs for the applicable

calendar year by the percentages provided in paragraph 2.4 (Water Allocation).
5.2 Capital Recovery Costs. . Ca :
(a)  Obligation to Capital Recovery Costs. All Property Owners shall be

obligated to pay for capital expenditures incurred or reasonably anticipated to be incurred to
keep the Water Sources, Water Easements.and the Water Delivery System in good and working
order (the “Capital- Recovery Costs”). “The ‘Capital Recover Costs will include capital
expenditures made by the Declarant (or by the Association afier the Substitution Date) to
construct, replace, upgrade, or retrofit, the common metering devices, pumps, transmission
lines, reservoirs, appurtenants and other improvements and facilities for the production and/or
delivery of water from the Water Sources to the Delivery Points. After the Substitution Date, the
Association may include within Capital Recovery Costs, one or more capital reserve accounts
established to accumulate capital funds for future reasonably anticipated capital expenditures.
The determination of whether an expenditure is a “capital expenditure” or an “expense” shall be
made by the Declarant (or by the Association after the Substitution Date} using accounting
principles generally or customarily used by operators of agriculture water delivery systems in the
State of Hawali. The obligation to pay the Capital Recovery Costs shall be mandatory, No
diminution or abatement of a Section’s share of the Capital Recovery Costs or setoff shall be
claimed or allowed by reason of any alleged failure of Declarant or the Association to perform its
maintenance or operation responsibilities.

(b) Calculation of Capital Recovery Costs. The Capital Recovery Costs shal!

be charged to the Property Owners of each Section based on the percentages provided in
aragraph 2.4 (Water Allocation). Each Section's share of the Capital Recovery Costs shall be
computed by multiplying the total Capital Recovery Costs for the applicable calendar year by the

percentages provided in paragraph 2.4 (Water Allocation).
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.. 9.3 - Annual Budgets. By ng later than Noveriber 1 of each calendar year during the
term of this Declaration, each Property; Owner shall-provide the Declarait (or the Association
after the Substitution: Date) with- that Property: Owner’s anticipated annual watér usage for the -
foliowing calendar year. Based partly upon such estimates and historical or other infortnation
that the Declarant (or the Association after the Substitution Date) has at that time, the Declarant
(or the Associatlon after.the Substitution, Date) shall prepare an annual budget of the anticipated
Variable Operating . Costs for thefollowing calendar yéar ‘(the. “Varfable ‘Opefating Costs
Annual Budget"), the, anticipated Fixed -Operating Costs for the fallowing: calendar year'(the -
"Fixed atin Annual Budget”), and the anticipated Capital Recovery Costs for the
following .calendar year (the “Capital.Recovary .Costs Annual: Budget”) (collectively, the ‘
Variable:Operating: Costs Annual Budget, the Fixed Operatifig Costs Anntal Biidget, and the .
Capital Recovery Costs~Annual ‘Budgetmay sometimes be referredt0 as ‘the “Annual
Budgets”. Once prepared, and no later than December 1 of each calendar year during the
term of this Declaration, capies of the.Annual Budgets shail be-provided-to the Property Quwners...
for the following:calendar year.. The Variable Operating Costs Annuidl Budget-shall Include, at 3
minimum, .(j) the-estimated Variable Operating Costs fof the Waigr Sources; Water Easemenits,
and Water, Delivery-System: for the applicablé calendar year, expressed both as ‘a cumulative
total; and as a .price. per ;1,000 gallons of water-delivered, ahd=(ii)’ each Section’s estimated - }
share.of-such Variable Operating Costs; based: upon Fistorical usage; of anticipated usage for
the. applicable calendar-year. : The Fixed @pérating Costs Aninual-Budget shall in ude, at a-
minimum, (i), the -estimated" Fixed Operating' Costs for the Whtéf"s'qu‘rébg,mwﬁa‘t“é‘r'Ea"s_‘gmgpg's_t‘_:
and Water.Delivery: System for the applicable.calendar year, and-(ji) each Section’s estimatéd’
share of such-Fixed Operating Costs,. The Capital Recover Gosts Annual Budget shall"inclide,
at a.minimum,. (i) the, estimatéd Capital’ ‘Recovery Costs™for the  Water “Sources, Water
Easements, and Water Delivery System for the applicable calendar year, and (ii) each Section's
estimated share of such Capitai Recovery Costs." If the D”e"da_raﬁt”(ér~tﬁg-‘§sr;°.dci‘aft§gn.af__t'p,r..thg
Substitution Date) does nét provide one of‘more 6f the Annual Budgets to'the Property Owners
by December 1, then until the-applicable Arinual:Budget(s) is provided to the Property Olners,.
Variable Operating Costs shall continue to be' assessed at' the then clirent ‘price per 1,000
gallons of water. delivered, the Fixed Operating Costs, and the Capital Recovery Costs, shall
continue to be assessed at the then current monthly rate until the applicable Annual Buddet is”
prepared and provided to the Property Owners,

: 54 } ‘ -Estirﬁated Payments.
(a) Vgh'able Operating Costs.

(1) Monthly or Other Periodic Payments. From time to time, using the
Declarant's best estimates, or the Association's best estimates, the Declarant or the
Association, each as applicable, shall determine the then current estimated Variable Operating
Costs for the Water System expressed as a price per 1,000 gallons of water delivered, Using
such estimated price per 1,000 gallons, from time to time, or on a monthly or other pericdic
basis, the Declarant (or the Association after the Substitution Date) shall determine the amount
of water delivered to each Section’s Delivery Points for the period for which such determination
is made, and invoice the applicable Property Owner for such water usage. The Property
Owner(s) of each Section shall pay that Section's share of estimated Variable Operating Costs
to Declarant (or to the Association after the Substitution Date) in cash in arrears within thirty (30)
days of the date of receipt of an invoice for such estimated Variable Operating Costs.

(2 Annual_Reconciliation. Each Section’s share of the Variable
Operating Costs for a calendar year shall be computed by multiplying the total Varable
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Operating Costs for the Water System for the calendar year by the ratio of: (X) the actual
metered water delivered to the appiicable Section's Delivery Point(s) in that calendar year, to (y)
the total actual metered water delivered to all Sections’ respective Delivery Point(s) for that
calendar year.

(b) ixed Operati osts. The Property Owner(s) of each Section shall pay
that Section’s share of estimated Fixed Operating Costs to Declarant (or to the Association after
the Substitution Date) in cash monthly in advance on the first day of each month.

(c) Capital Recovery Costs. The Property Owner(s) of each Section shall
pay that Section’s share of Capital Recovery Costs to Declarant (or to the Association after the
Substitution Date) in cash monthly in advance on the first day of each month,

5.5  Gross Receipts Taxes. In addition, the Property Owner(s) of each Section shall,
with each payment of the Operating Costs, Capital Recovery Costs, or any other amount due to
Declarant {or the Association after the Substitution Date) under this Declaration, reimburse
Declarant (or the Association after the Substitution Date) for the applicable State of Hawaii
general excise tax or any other similar tax on each such payment plus the tax thereon. It is the
intent of Declarant (or the Association after the Substitution Date) and the Property Owners to
insure that ali amounts paid to Declarant (or the Association after the Substitution Date) by the
Property Owners will be recsived by Declarant (or the Association after the Substitution Date)
without diminution by any tax, assessment, charge or levy of any nature whatsoever, except any
net income taxes of Declarant (or the Assoclation after the Substitution Date), and the terms
and conditions of this Declaration shail be liberally construed 1o effect such purpose.

5.6  Interest and Late Charges. Any amounts due for a Section and not paid within
ten (10) days of when due will bear interest at the rate of one percent (1%) per month until paid.
The Property Owner(s) of a Section shall also pay to Declarant (or the Association after the
Substitution Date) a late charge of the five percent (5%) of any amount not paid within ten (10)
days of when due and a fee for dishonored checks equal to five percent (5%) of the amount of
any such check.

5.7 Annual Reconciliations. Following the end of each calendar year during the term
of this Declaration, Declarant {or the Association after the Substitution Date) shail provide each
Property Owner with a statement (an “Anpual Statement”) of the actual amount of the Variable
Operating Costs, the actual amount of the Fixed Operating Costs, and the actual amount of the
Capital Recovery Costs for the applicable calendar year, which statement must alsc include that
Property Owner's share of such costs, as determined by the methodology set forth in paragraph
5.1(b) (Caiculation of f Variable Operating Costs), paragraph 2.1c) (Calculation of
Share of Fixed Operating Costs), and paragraph 5.2(b) (Calculation of hare of Caplital
Recovery Costs). The Declarant (or the Association after the Substitution Date) will endeavor to
compiete each Annual Statement by March 31% following the end of each calendar year. ifa
Property Owner’'s payments of estimated Variable Operating Costs, estimated Fixed Operating
Costs and estimated Capital Recovery Costs during the applicable calendar year was less than
as shown in the Annual Statement, then the Property Owner shall pay any deficiency within
thirty (30) days of receipt of the Annual Statement. If a Property Owner's payments of
estimated Variable Operating Costs, estimated Fixed Operating Costs, and estimated Capital
Recovery Costs during the applicable calendar year was more than as shown in the Annuai
Statement, then the Declarant (or the Assoclation after the Substitution Date) shall provide that
Property Owner with a credit against future payments of Varable Operating Costs, Fixed
Operating Costs, or Capital Recovery Costs, each as appiicable. In its discretion, the Declarant
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(or the Association after the Substitution. Date) may offset an bverpaym’eﬁtf"df"cgsts'fa’gair)st an
underpayment of other costs such that, for ‘example, if a ‘Property Owner-overpays Varable
Operating Costs for a given calendar year, but underpays Fixed.Ope,cﬁa_gr}g Costs for that
calendar, year;, the..overpayment of Variable ' Operating’ Costs-vcan. bé-‘appliéd lowards the
underpayment.of Fixed Operating Costs forthatcalendariygaf. - - o A
5% Spe cial Assessments... The Declarant. (or the Association” afterthe -Substituition
Date) may levy.a special assessment (a “Special Assessment”) at-any time for'the' fdliowing -
reasons; .(a). against.a Property Owner, when,.as a result of the Propety Owner’s act-or failure
or refusal to.act in accordance with this Declaration, the Declararit (or the’ Associatioh aftér‘the’ -
Substitution Date), incurs costs-or expenses, or: (b):against-al! Property Owners as a-result of -
any Property Owner's failure .tg timely pay.its estimated ‘Operating Costs or estirhated Capital
Recovery Costs, respectively, and the Declarant (or the Association after the Substitution Date)
's unable o timely.recover such delinquericy, and*therefore the Declarant. (of the Association
after the Substitution Date) faces or may face a' cash shortfall; or'the Association is or may'be
unable to maintain an adequate-capital reserv -accounit(s), or (c) against il Property Owners” .
where, due .to unanticipated circumstances;-an-Annual Budgét(s) is exceeded, or (d) for any
other réason determined by the Declarant (or the Association after the Substitufion Date) -
pursuant to and in advancement of its rights, obligations and duties under this Declaration or

applicable laws:, All-Special Assessmients shall be' paid within tiirty (30) days of the date of

receipt of.an.invoice for such -Special*Assessment uhless a differerit date for payment is set
forth In.such.invoice, ~ - . Co I ' ' ’

5.9 Recordkeeping. Declarant (or the Association after the Substitution Date) shall
maintain or cause to be maintained full and accurate books of account with respect to Operating
Costs, Capital Recovery Costs, and any other matter covered by this Declaration,

5.10 Right fo Audit. At any time within one (1} year after the receipt of an Annual
Statement by the Property Owner(s) of each Section, but no more than once per calendar year,
a Property Owner may cause an audit of Declarant’s or of the Association's books and records
related to the Operating Costs, the Capital Recovery Costs, or both, set forth in such Annuai
Statement. The audit wil! be at the requesting Property Owner's sole cost and expense and
may be performed by an accountant selected by the Property Owner. Such accountant shall be
permitted to inspect all books and records of Declarant or of the Association necessary to
determine the amount of the Operating Costs, Capital Recovery Costs, or both. If the audit
discloses that Declarant or the Association has overstated a Section’s share of Operating Costs,
Capital Recovery Costs, or both, then Declarant or the Association, each as applicable, shail
immediately refund the amount overpaid to the Property Owner(s) of such Sectlon. in addition,
if any such audit discloses that Declarant or the Association has overstated the Section's share
of Operating Costs, Capital Recovery Costs, or both, by more than two percent {(2%), Declarant
or the Association, each as applicable, shall immediately pay the costs of any such audit,

ARTICLE V!

ENFORCEMENT
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are attempting-to. violate any -of these restrictions. to .énjoin or prévent them from doing-so; to

cause said violation.to;be remedied:cr to recover damages-for'said violation. -~ - - . -
) v -.'-LI—T n _". N She s e t -, e - 2

. 6.2" - Shiit Off of Water Dellver t-avallable’ at'lai o

equity, if a Property Owner fails to timely.make-any monetary payment to-Declarant (or to the

Association after the Substitution Date) required to be made under this Declaration, including by

way.of example :and:not in limitation thereof, -estimated Operating. Costs payfients, éstimated

Annual Reconciliations), or-any -Speclal-Assessments; without the necessity of

Property Owner’s Delivery Poirit(s) until.such paymenit(s).is/are made. ‘

P [

63 MO_&QV.LEBﬁ in,ény Iegaf:nr..equ.igable proceeding for the enfércement or to
restrain the \'/i}olatig@,qf this Declaration or any provision hereof, therlosing party ‘or parties shall

pay the attomeys’ fees of.the prevailing. party-or:partles; insuchiamount as may b fixéd by the
Court in Such proceeding. All-remedies provided herein or at law or in-eqiity shall bé cumulative

and not excldsive.

sy . - ot

N - .'. ,.‘.' .- o ' [ D IEI ' o .}.i -t : ” - __’ ; N - ) - . ‘. ‘. . ’
., 6.4 . Inspection. Declarant.(or the Association- aftersthe Substitution’ Date)may from' -
time t0 timeat any. reasonable hour or hours, with atieast, twenty-four (24) hours prior notice to

the affected Property Owner, enter and inspect the Property subject to thes@& restrictions to '
ascertain compliance therewith.

65 LieaforUnpaidCharges. . -~ ...+, oo o0
(a) ~ "'!f ?hé“" br-c;péﬁ;t‘ 6wner(s) df 'a' _Séc’t_ién 'fai!-s' to paj any portion of the
Section’s obligation to Declarant or to the Asseciation (or to whom Declarant or-the Assotiation

direéts §uch,i;3§r_ﬁ,eg'f fo.be made), then Declarant or. the-Association may pay suth monies for”

the accaunt. of the Property Owner(s) of such-Section, -arid alexpenses of-Declarait or of'the

Assocliation s0_ incurred .on account of ’such .non:payment 'shall be -payabie by 'the Property "

Owner(s) of thé Sectior

interest and late fees as provided in paragraph 5:6.(Interest<an ‘abbve, aertiing -

from the' dafe of Véigpf:e;é‘ditfurgabgDeqiafganhor4by,«ﬂ.1‘je:-Associatioﬁ'Until-'Daidiir‘i‘ﬂfu!l: “The amount of*
the 'Sec;ti'c_i_ﬁ‘_,s:pblgggi,t_ipgﬂ together. with all'expenses of Declarant or. of the-AsSociation incurfed .
as sef forth immediately.above, as well-as-all, other. sums.hereundér reqiiréd-to be paid'by the °

Prop_:iért'y Owiiér(s) of the Section to Declarant-or to- the:Association? dnd-fiot paid: when due;

including ithout limitation attomneys". fees and:al costs .of:collection shéll: constitiité -and bea

Fal

tien in'favior of Deciarant,or the,Association/on the Property-upon filing'of:a n@ﬁcg;_ésfiuérf; ifi the -

Office of the AssistantRegistrar of the Land.Court.of the State of Hawail, . * RN

. - be ot T L i s nEDT e Goie R MR
, "' (6)" * SU&H tieh shall be subject and subordinate to the lien of any morigage
upon the Property filed in the Office of the Assistant Registrar of the Land Court of the State of
Hawaii prior to the filing of Declarant's or the Association’s notice of lien, and the sale or transfer
of any iot in foreclosure of any such mortgage,.whethér-by judicial proceedings or pursuant to a
power of sale contained in such morigage; or by.the transfer or conveyance to the morigagee
by deed in lieu of foreclosure, shall extinguish the lien as to the payments of any assessment

which became due prior to such sale, transfer orconveyance; providéd,:However, that no such
LS IO A S : A Viam - P T R s TR A
sale, transfer or conveyance shall. relieve the. Property-Owner of thé Property or thie purchaser

or transferee:thereof; with regard to assessments thereafter bacoining due. Declarant of the
Association; as applicable, shall record such notice of lien within orie hundred eighty (180)days

Revised July 10, 2008 13.
4822-8155-6226.5.060497-00033

- In -addition t0:any other. right-available at’law or in -

Capital - Recovery. Costs, payments, -any: payment :dué After an"annual- fecofcitiatior 'inder '
aragraph 5.7

any;é'adiﬁoqél; written or. verbal nofice, the Declarait -8r thé ‘Assoéiation: as applicable, shall -
have the. unilateral,right:to shut off the water being. transmitted: through th'e‘Wétgr‘ System to the *

n,to Declarant,or to the: Association, each as applicable; togethei' with -



following'the occurrentce of such default and shall commence proceedings to enforce such lien
within -six (6) ‘months following such recordation. Such lien may be foreclosed by suit in the
manneér of foreclosure of a morigage of real property, and Declarant or the Association or any
other-prospective purchiaser thereof shall have the power to bid on the Property at foreclosure
sale"and to acquire 'dnd hold; lease, mortgage or convey the same. A suit to recover a money
judgment for unpaidasséssments shall be maintainable without foreclosing or waiving the lien
securing the samie: The foregoing remedies shall be in addition to any other remedies provided
by lawfor the enforcement of any such assessment obligation.

(c) Upon request, Declarant or the Association shall issue a certificate stating
the amount of indebtedness secured by a lien upon the Property. Such certificate shall be
conclusively binding upon Declarant or the Association, as applicable, and the Property
Owner(s) of a Section in favor of all persons who rely thereon in good faith as to the amount of
such indebtedness existing on the date of the certificate. Property Owners may request that
such a certificate be issued and may obtain a copy thereof for a reasonable fee charged by
Declarant or the Association.

6.6 Failure to Enforce N Waiver of Rights. Each remedy provided for in this
Declaration is cumutative and non-exclusive. The failure of Declarant or the Association in any
case fo enforce any of the provisions of any limitation, covenant, condition or restriction herain
contained shall in no event be deemed to be a waiver of the right to enforce any such provision
or to do so thereafter, nor of the right to enforce any other provisions of this Declaration.

ARTICLE Vii ‘
GENERAL LT

71 Goveming..Law. - This' Declaration' shall be* governéd " aiid construed in
accordance with the laws of the: State of Hawali, intluding thé Water C« Haws
and the rules and regulations of .the Commissioh 6n Watéf Resource Management of the State
of Hawail ("CWRM") promuilgated thereunder‘and, to the- extent determined applicable, the
statutes governing public utilities and the rules and the regulations of the Public Utillties
Commission of the State. of Hawiii ("PUC"); the Board of Water Supply of the City and County
of Honolulu (*BWS"), the Department of Health of the State of Hawali ("“DOH") and ,other
governmental-authorities. ‘Declarant excepts and reServes for itself, its I
from this Declaration, the. solé ‘dfid excliisive right and power, with respect ‘to, all, matters. .
pertaining to water use, consumption, and developmeént on or affecting the Water, Sources, the
Water Easements or the' Water Delivéry-System; (a) to apply‘for, réceive, hold'and.own permits. ...
and-certificates, in.its-own name diohe, issued by or Under the auifibrity' of CWRM,; or by, or -
under the authority of any other governmental agency or body now or hereafter constituted with
jurisdiction over water sourcas or development thereof (“governmantal. authority™); (b) to

register wells or stream:-diversion works; if any; and facilities therefor, and to file any reports with ..
CWRM .or-any govemmental authority ‘in conniection ihqngitlj: (c).to_make. any.necessary
declarations and reports of water Lise as may be required by ‘CWRM'gr_.,gQVé'rpmenta,léaythority;, .
and (d) to- petition, ‘apply-to. and appear ‘bafore"CWRM or other govemmental. authority in .its
name alone.or. on behalf-of itself and a Propefty Owner- A Property Owner shall not take any of

the foregoing actions with respect to the Water Sources, the Water Easements or, the- Water

Delivery System:unless and to the exterit specifically authorized to do so in‘wiiting, by Declarant,.
If requested by Declarant, a Property Owner-ghall join In any, report, declaration, registration,

p

petition,. application to or appeararice before CWRM or ofher governmental authority. Upon the
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termination of this Declaration for-any reason, and. upon the written request by Declarant, the

Property- Owner shall’ apply, of join' in any application made by Declarant to CWRM or-
sfer of any pefmiit Involving the Water Sources in the Property .

govérmimenital authority for the trahsfer
OwriéP’s name of in whiich the PfopeH ve ¢ _

nomined, ‘without payrment of any tonsideration.to the Property. Owner therefor... in the event.
that' the PUC, tiie BWS'or any other governmental authority shall. be determined to_have
jurisdiction- over* the Water Sources, the, Water Easements, and/or this Declaration, -this
Deciaration shall be further subject to any temis and conditions imposed by the PUC, the-BWS
or such other governmental authority, and Declarant may, if any of such conditions are not
acceptable to Declarant, terminate this Declaration Apon thirty (30) days’. prior writfen notice to

oogetire g S e LN -
the Prépeity'Ownérs. R e - .

" 72 Release dnd Irnidemiity. Declafant makés no warranty of representation; express

or ifmpliéd as to (a) ‘t',he"qUéijty‘-o{ithe':'we"a:ggf.f‘i'r'pclud_ing. its. chemical or turbidity .content, (b} its -

fitness for'agricultural use“or of any other Kind, (c) the. :capagcity"'cqf! Ahe-Water. Sources-and the
quantity of>Water’ output]“(d) ownership of thé water, (é) permits to .use:the water, or(f) the
availability of water. Declarant and the Assoclation will not be responsible for any loss, cost,
damage, liability or claim, including attorneys’ fees, for injury. .or,death to-persens or Property

PRI

arising out-of or in connection with the use of.the water delivérad t¢ the-Property Owners.- Each

LAY .=t

Property Owrier indefmnifies’ and”holds Detlarant. and the.-Association harmless from and -

againét any Such"loss, cost, damage, liability or claim anising therefrom. Declarant and the
Assbciation' shall rio't‘ﬁ,e_’r'equfél?"ffj‘transr_gi}?_ jater to a Property.Qwner for any period of time
which Declarant or thie Association is prevented from doing so as a result of equipment failure,
government action, labor unrest, acts of God or other reasons beyond Declarant’s or the

Association's control.

7.3 Constructive Notice and Accegt;’aﬁca, Every or all parson or persons, corporation
or corporations, or other legal entity or entities wWho fiow or hereafter own or acquire any right,
title or interest in or_to any, portion of the, Property are-and shall’be conclusively deemed to-have
consented and.agreed 1o eveéry. provision contained hérein,whether-or not any reference to this
Declardtion is containgd. in. the instrument by which such -person.or persons, corporation or

corporations, or other legal entity or entities acquired-an Interest in the Property.. :

7.4 Declaration Runs iith Land. Al provisions contained: herein shal.bixrden each
and every part.of the parcél of the Property; -and.shall operate as covenants runhing with the.

land, and shall apply to arid bind the heirs, devisees, personal representatives, assigriees and
successors in interest of the Property Owners, and all lessees and sublessees orvenhdees of al|

or any portion of the _Propeny,‘an‘d, shall be.enforceable :as. such.in accordance with the terms - -

and provisions of thi§ Eﬁ’;éti:!_a“fétiégp; provided, however, the right to enforce this ‘Declaration’is "
reserved to Declarant (or, _t_i:lig"Assoc;a’ti,qQ after: the Substitution Date), -its successors’ and

assigns, andtonooneelse, . e e e o

7.5  Notice. Any'notic provided:for in this Declaration stiall be served personally-or.

shall-be mailed by registéred or certified mail to;Declarant, the.representative of a-Sectlon.or the
Association, ‘as applicable. * All such.notices shall, for. all purposes, .be deemed delivered (a)

upon ' personal délivery fo the 'pa'rfy_'o['ﬁgaggggs,-__sﬁegiﬂgd above or (b) on the third -day ‘after --
mailing when mailéd by registered or certified mail, postage prepaid, and properly addressed. . -

- 7.6°  Amendiment. ‘In addition to specific amendment rights granted.elsewhere in this ..

Declaration, so long as ‘Declarant owns any portion of .the Property, Declarant unilaterally may .

)

amend this Declafation for any puirpose until the Substitution Date.. Thereafter, this Declaration.

Revised July 10, 2008 15.
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may be amended upon the written consent of the-Property Owners of the Sections holding 75% °
of the water allocations set forth in paragraph 2.4 (Water Allocation) above; provided, however
that so long as Declarant owns any portion of the Property, any amendment to this Declaration
shall. require, Declarant's consent, which consentmay be withheld'-by..Declarant in its sole
discretion., Amendments to:this Declaration shall become effective upor recordition’ unless a
later effective date-is specified therein. ‘Any.-procedtiral.challenge-to an‘amendment fhist be

made within six months of-its recordation, or such amendmént shall be presuirhed to have been
validly. adopted. .. In.no-event shall-a.change of conditions. or cirtumstarices-opérate, t6 ‘amend .
any provisions of-this Declaration..If. an individual ‘orentity consents to'any amiefidirient to this
Declaratjon, it will be conclusively presumed that:such individual‘gr-entity ha the authority so to.
consent, and.no.contrary provision:in any mortgage-or contfactbietweer such individual or entity
and a third party will affect the validity of such amendment. No amendment may remove,
revoke, or:modify. any right or piivilege of Declarant withotit Declarant's wriften conseit or that
of the assignes of such:right or privilege, which consent may‘be withhéld by Declarant its"sole.
discrefion. ... . cactel - s I TR

7.7 Voting Rights of Each Section. The Property Owner(s) in each Section shail be
entitled to a vote in.the-Association-equal to the percentage of water aligcation-for-that Section .
(Le., if a Section:has-a water.allocation of 25%, then 'me'P(operty-Gv}ﬁe_r(s) of that Séction shall
have a 25%, voting interest in the: Assoclation).” If there is rore‘than onie Property Ownefin a
Section, then the percentage vote allocated: to that Section may bé'cdstonly in accordance with
the agreement of a majority in interest of the Property Owners of that Sectjcgn_.l i .

sy e - 0 o . ot . . . '-_,. . A __H ’

. /7.8 Assignment. The Property Owners-ackiiowlédge' and agree that JCCLLC may
assign its rights as Declarant under this Declaration to an affilidte without ihe consent of the’
Property Owners, and will assign its rights as Declarant to the Association on the. Substitution-
Date, as more fully-described above. Upon any such-assignment to, any such -affiliate,.or to the -
Association, the, affiliate or the>Association, each as applicaib!'é!"mus_t'j'a_assd'ﬁjﬂe".a,[[ of JCCLLC's
obligations .under this-Declaration;, and thereafter JCGLLC shall have o further liability under
this Declaration. - : ' o

7.9 Association’s Role After the Substitution Date. Except for the rights provided in
aragraph 2.9 (Annexation of Land) above, all rights and duties retained by Declarant under this

Declaration shall pass to,.and be assumed by thé Association on'the Stibstitition Date.

7.10 Binding Effect. This Declaration and all of the terms, covenants and conditions

- heredf shall extend to the benefit of and be binding upon the respective successors and assigns

of Declarant, the Association and the Property Owners. :

7.11  Withdrawal. Declarant (or the Association after the Substitution Date) reserves, -
in its sole discretion, the right from time.to time to withdraw from this Declaration a portion of the
Property by recording with the Assistant Registrar of the Land Court of the State of Hawaii an
amendment to this Deaclaration noting the withdrawal of such Property. An amendment
recorded pursuant to this paragraph shall not require the consent of any person axcept the
Property Owner(s) of such Property, if other than Declarant (or the Association after the
Substitution Date). Upon the recordation of the amendment, such property shall be withdrawn
from the Property, and shall be free and clear of the encumbrance of this Declaration and any
and all obligations that may arise hereunder; provided, however, that Declarant (or the
Asscciation after the Substitution Date) shall not have the right to ailocate or deliver any water
from the Water Sources to such withdrawn property, and that the Water Sources, Water
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Easements and Water Delivery System shall remain ‘the property of Declarant or the
Association. T SO

e 112 Right.to Terminate. Notwithstanding : any. other term *of sprovision i this
Declaration, this Declaration may_be terminated unilaterally .5y Declaraiit (o thie’ Assaciation -
after the Substitution Date) if Declarant (or the Association after the Substitutior; Date) is uhabig”
to obtain and, maintain the rights to all. governmental licenses, ‘permits and-approvals necessary
to withdraw water. from the. Water Sources, including the:ravocable permits curreritly owned by
Dei Monte for use of the Water, Sources, pursuant to paragraph 2:3 Licens ermits and

l.icense, rmits' ‘an
Approvals) above. - The.termination of this-Declarationshall-be-efféctivé upen the recordation of
a proper instrument with the. Assistant-Registrar of the Land Court of the State of Hawail, ~ ~

713 Durafion. Unless terminated .as provided -above, this Declaration shall have -
perpetual duration; If,Hawait Jaw hereafter. limits: the'.period“during which covénants may nin-
with the land, then to the extent consistent with such law, this Declaration shall automatically be
extended at the expiration of such period for successive periods of 20 years., _

ALY Pe[gég‘"-_f‘iﬁ_gg . If any: of the.covenants, conditions, restrictions; or other pravisions
of this Declaration shall.. be ‘uniawful, -vold, or voidable for..violation of the* riile’ against’
perpétuitigs, then such’ provisions shall coritinue only until 21 years after the death of the last
survivar of the how living descendants of Elizabeth I, Queen of England. " EERE

7.15 Severgﬁflig'i Invalidation of Eny provision of this bec!aration, in whole or in pan,

or any application of a provision of this Declaration by judgment or court order shall in no way
affect other provisions or.applicatlons. A S
' 7:16"_ Captions. ‘The captions of each Article.and paragraphihereof, -as fo'the coritents

of each Articie"and ‘paragraph,. are. inserted only for convenience and are-in no ‘way to be

construed as. defining, limiting,. extending, or otherwise modifying or-adding to tﬁe‘-'parﬁwiar‘ :

Article or paragraph to which they refer.

{This space intentionally left biank; signature(s) on following page(s)]
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IN WITNESS WHEREOF,
first above written.

Revised July 10, 2008
4822-8155-6226.5.080467-00033

the undersigned has executed this Declaration as of the date

DECLARANT:

JAMES CAMPBELL COMPANY LLC, a
Delaware limited liability company

By

Stephen H. MacMillan
lts President/Chief Executiva Officer

By

Bertram L. Hatton
Its Executive Vice President
Hawaii Land Management

18.



STATE OF HAWALI )

) ss.
CITY AND COUNTY OF HONOLULU )

On this day of . » 2008, before me personally appeared
Stephen H. MacMillan and Bertram L..Hatton, to me personally known, who, being by me duly
sworn or affirmed,‘dld say that such persons executed the foregoing instrument as the free act
and deed of such persons, and if applicable in the capacities shown, having been duly
authorized to execute such instrument in such capacities.

AR PR

Notary Public, State of Hawaii
Name:
My commission expires:

4822-8155-6226.5.0604487-00033
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EXHIBIT A
Property Description
KUNIA SECTION 2:
PARCEL ONE:

. " All of that certain paréi?;f.bf land situate- at Honouliuli, District of Ewa, City and

County of Honoluly, Island of Oahu, State of Hawail,.more particularly described:as follows: -

ENPLIE

LOT M:-3-B (ag"aea_t854.,23 acres), as shown on. Map 5,-filed in theé Office of the
Assistant Registrar of the Land Court to the State of Hawaii with Land--Court Application-No.
1088 of the Trustees under the Wilt and of the Estate of James Campbell, Deceased.

. s

BEING ail of the land daséiibed in and covered by Certificate’ of Title No.
830,900 issued to James Campbell Company LLC, a Delaware limited liability compariy. - -

End of Parcel One Description

Page 10of 8 EXHIBIT A
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KUNIA SECTION 6:
PARCEL TWO:

All of that certain parce! of land situate at Honouliuli, District. of éwa, City and
County of Honolulu, Island of Qahu, State of Hawaii, more particularly describeq as follows:

LOT M-8-A (area 19.296 acres), as shown on Map 8, filed in the Office of the
Assistant: Registrar of the*Land Court to the' State of Hawaii’ with Land -Caurt Application.No.
1069 of the, Trustees underthe Will and of the Estate'of James Campbell, Deceased. °
= - BEING -all of the land described in and coverad by Certificate of Title No. -

830,905 issued to James Campbell Company LLC: S T e

" 'End of Parcel Two Description .

PARCEL THREE:

All of that certain parcel of land situate at Honouliuli, District of Ewa, City and
County of Honolulu, Island of Oahu, State of Hawaii, more particularly described as follows:

LOT 168 (area 0.693 acres), as shown on Map 27, filed in the Office of the
Assistant Registrar of the Land Court to the State of Hawaii with Land Court Application No.
1069 of the Trustees under the Will and of the Estate of James Campbell, Deceased.

BEING all of the land described in and covered by Certificate of Title No.
830,906 issued to James Campbell Company LLC.

End of Parcel Three Description

PARCEL FOUR:

All of that certain parcel of land situate at Honouliuli, District of Ewa, City and
County of Honolulu, Island of Oahu, State of Hawali, more particularly described as follows:

LOT 171 (area 1.319 acres), as shown on Map 27, filed in the Office of the
Assistant Registrar of the Land Court to the State of Hawaii with Land Court Application No.
1069 of the Trustees under the Will and of the Estate of James Campbell, Deceased.

BEING all of the land described in and covered by Certlficate of Title No.
830,907 issued to James Campbell Company LLC.

End of Parcel Four Description
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PARCEL FIVE:

All of that certain parce! of fand situate at Honouliuli, District of Ewa, City and
County of Ho_polulu,,#s!and- of Qahu, State of Hawaii, mare paﬂieu!af_i¥ des_qribegi,as’ follows:

- LOT 416:(area- 91,99 ‘acres), as'shown on Map 76, filed in the Office of the
Assistant Registrar of. the Land Court to the State of Hawaii with Land Court Application No.

1069 of the sttegg under the.Will and of the Estite of James Cg"m;ibg!l. peqe'as'éd. o o
BEING ‘all of thie tand described”in' and covered by Certlficate of Title No.
830,908 issued to James Campbell.Company LLC. . ... R , ,
End of Parce! Five Description
PARCEL SIX: -

All of that certain parcel of land situate at Honouliuli, District of Ewa, City and
County of Honolulu, isiand of Oahu, State of Hawali, more particularly described as follows:

LOT 878 (area 432.503 acres), as shown on Map 109, filed in the Office of the
Assistant Registrar of the Land Court to the State of Hawaii with Land Court Application No.
1069 of the Trustees under the Will and of the Estate of James Campbell, Deceased.

BEING all of the land described in and covered by Certificate of Title No.
830,909 issued to James Campbeil Company LLC.

End of Parcel Six Description

PARCEL SEVEN:

All of that certain parce! of land situate at Honouliull, District of Ewa, City and
County of Honolulu, Istand of Oahu, State of Hawaii, more particularly described as follows-

LOT 879 (area 198.580 acres), as shown on Map 109, filed in the Office of the
Assistant Registrar of the Land Court to the State of Hawaii with Land Court Application No.
1069 of the Trustees under the Will and of the Estate of James Camphbell, Deceased.

) BEING all of the land described in and covered by Certificate of Title No.
830,910 issued to James Campbell Company LLC.

End of Parcel Seven Description
PARCEL EIGHT:

All of that certain parcel of land situate at Honouliuli, District of Ewa, City and
County of Honolulu, island of Oahu, State of Hawaii, more particularly described as follows:

LLOT 880 (area 93.117 acres), as shown on Map 108, filed in the Office of the
Assistant Registrar of the Land Court to the State of Hawaii with Land Court Application No.
1068 of the Trustees under the Will and of the Estate of James Campbel!, Deceased.

BEING all of the land described in and covered by Certificate of Title No.
830,911 issued to James Campbell Company LLC.

End of Parce! Eight Description
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PARCEL NINE:

Al ojthat certaln parcel-of land situate at Honouliuli, District-of Ewa, City and

County of Honolulu, Is!andi of Oahu, State of Hawaii, more particularly described as follows:

LOT.881 (area 11.129 acres), as-shown on' Map 1 10, filed ‘in"the Officé of the

Assistant ﬁe’gis}rgfuofs_the‘Land:-CoUrt- 10 the Staté of Hawaii with Land CourtApplication No.
1069 of the Trustees under the Wil and of the Estate of James Campbel!, Deceased.

i . . \ . P Sege e T
BEING all of the land described in -and ‘covered by Cartificate of Title No.

830,912 issued to James Campbeli Compapy_,_i.}.(:;; 7 _
End of Parcel Nine Description
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KUNIA SECTION 8:
PARCEL TEN:

All of that certain parcel of land situate at Honouliuli, District of Ewa, City and
County of Honolulu, Island of Oahu, State of Hawaii, more particularly described as follows:

LOT 882-A (area 425.963 acres), as shown on Map 110, filed in the Office of the
Assistant Registrar of the Land Court to the State of Hawaii with Land Court Application No.
1069 of the Trustees under the Will and of the Estate of James Campbell, Deceased.

BEING all of the land described in and covered by Certificate of Title No.
892,761 issued to Fat Law's Fam, Inc., Law Tleng's Farm LLC, Tony Tan Law and Manyvone
Law, husband and wife, and Hae Viengkhou and Phouangphst Viengkhou, husband and wife.

End of Parcel Ten Bescription
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KUNIA SECTIONS 7 & 9:
PARCEL ELEVEN:

- All.of that certain parcal of land situate at Honouliuli, District of Ewa, City. and
County of Honoluiu, Island-of Oahu, State of Hawali, more péﬂibularly de"st;ﬁbed as follows:

hasiiss 0T 17846 (area 2,395,961 acres): as shoin on Map 137, filed in the Offie,of
the Assistant Registrar.of the' Land Courtto the'State of Hawaii with Land Caurt Application No.
1069 of the Trustees under the Will and.of the Estate of Jaries Campbéll, Deceased.”
BEING -all of the land-.described in -'aﬁ'dxbpvéa"ed by ‘Certificate . of. Title: No.. .
892,319 issued to James Campbell.Company LLC, a'D_elawafe limited liability _cprg_gplgmyl o
End of Parcel Eloven Descripion :
PARCEL TWELVE: B |

All of that certain parcel of land situate at Honouliuli, District of Ewa, City and
County of Honoluly, Isiand of Oahu, State of Hawail, more particularly described as follows:

LOT M-2 (area 0.028 acre), as shown on Map 4, filed in the Office of the
Assistant Registrar of the Land Court to the State of Hawaii with Land Court Application No.
1069 of the Trustees under the Will and of the Estate of James Campbell, Deceased.

BEING all of the land described in and covered by Certlficate of Title No.
830,915 issued to James Campbeli Company LLC, a Delaware limited iiability company.

End of Parcel Twelve Description

PARCEL THIRTEEN:

All of that certain parcel of land situate at Honouiiufi, District of Ewa, City and
County of Honolulu, Isiand of Oahu, State of Hawaii, more particularly described as follows:

LOT M4 (area 3.307 acres), as shown on Map 4, filed in the Office of the
Assistant Registrar of the Land Court to the State of Hawali with Land Court Application No.
1069 of the Trustees under the Will and of the Estate of James Campbell, Deceased,

BEING all of the land described in and covered by Certificate of Title No,
830,917 issued to James Campbeil Company LLC, a Delaware limited liability company.

End of Parcsl Thirteen Description
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PARCEL FOURTEEN:

.. -All_of that, certain parcel of land situate at. Honoiliiili,” District of gwa! City and
County of Honolulu, Island of Oahu, State of Hawaii, more-particularly described as follows: -

LOT M-5 (area 0.676 acre), as shown: on Map 4, filéd in the Office of the

Assistant Registrar 6f the Land.Court to, the State of Hawaii with Land Court Application No.
10869 of the Trustgg;s under @he_ Will-and-_.qf the Estate of Jamés-Campbell, Deceased. - -

BEING all of the land described in and covered by Certificate of Titls No.
830,918 issued to James C'ampbe_ll 'Coiﬁp‘ai;ly';‘.tq;.’g'uelg;y‘\_fafe limited. liability-company.

End of.Parcel E*og- figen ' o
PARCEL FIFTEEN:
""" AN of thai ceftain parcel:of land: sitiate at Honouliull, District of Ewa, City and

L

County of Honolulu, Island of Oahu, State:of Hawail; more particularly described as follows:

LOY 17847 (area 119.086 acres), as shown on Map 1370, filed in the Office of
the Assistant Registrar of the Land Court to the State of Hawaii with Land Court Application No.
1069 of the Trustees under the Wi!l and of the Estate of James Campbell, Deceased.

' BEING all of ihe land describad in and covered by Certificate of Title No.
892,320 issued to James Campbell Company LLC, a Delaware limited liability company.

End of .Pa, cél Fift & "Description
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PARCEL SIXTEEN:

All of that certain’parcel. of-land sitiiate ‘at Hoaéds,: District of Ewa, City and

x

County of _I-_ifg‘ry'o!éf!u‘, Island of Oahu, State.of Hawaii, more particularly described as follows: |

ROYAL PATENT. NUMBER 4490, LAND COMMISSION AWARD 10,474,

APANA 9 TO NAMAUU, situate, lying-and being on the westerly side"of Kuria Road, being"

£y 3

PARCEL 5, and.thus,bounded and described as-per survey dated August 8, 1988;

S Beginniing at the ndith ‘corhiér of this parcal of Jand'and on the westerly side of -
Kunia Road, the coordinates of sald point being feferred to Government Survey Triangulation
Station “KAPUA! NEW™, being 22,750.96:faet North and*4,331.52 feet East, thence running by
azimuths measured clockwise from true South: . b

1. Along the westerly side of Kunia Road, on a curve to the left with a radius
. 0f:2,804160 feet, the d@zimuth and distance
= - of the'chord being:

345° 29 57"  611.81feet:
2. 158° 26 573.67feet along Lot M-1-A-1 of Land Court
Application 1069; - -

3. 221 122 307 73.38 feet along Lot.- M-1-A-1 of Land Court
Application 1069 to the point of beginning
and containing an area of 11,930, square
feet, more or less.

Camphbell, Deceased, as grantors, and James Campbell Company LLC, as grantee, filed in the
Office of the Assistant Registrar of the Land Court of the State of Hawaii as Document No.
3505988 and recorded in the Bureau of Conveyances of the State of Hawaii as Document No.

2006-198483,
End of Parcel Sixteen Description
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EXHIBIT "B-1"
MAP OF SECTIONS

SECTION 8
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EXHIBIT C-1

Current Percentage of Water Allocation

4822-8155-6226.5.060497-00033

Saction Percentage of Water Allocation up to
Dellvery Point
9 40.78%
8 13.74%
7 17.36%
6 3.82%
2 14.18%
Kunia Village Area 10.12%
Page 1 of 1

EXHIBIT C-1



Percentage of Water Allocation Including State of Hawali Land

EXHIBIT C-2

4822-8155-6226.5.060497-00033

Section Percentage of Water Allocation up to
Delivery Point

9 35.70%

8 12.03%

7 15.20%

6 3.35%

2 12.41%

Kunia Village Area 8.87%
State of Hawaii 12.44%

Page 1 of 1
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WUP 630 (State of Hawaii/Waiawa Corr)
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WUP 631 (Mililani Memorial)
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WUP 632 (Mililani Golf Course)

Allocation
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O’CONNOR PLAYDON & GUBEN LLP

Dearis E. wéol;:onn]or A LIMITED LIABILITY LAW PARTNERSHIP Charles S. O'Nell, Jr., LL.M.
5 N A Elrnira K.L.

Jem,ﬁexl phivins Amrornevs ATLaw  Since 1876 &2;;»(; ,,I:ﬁfg
Glibert D, Butson™ . . R Aaron Creps
W, Thomas Fagan Pacific Guardian Center « Makal Tower + 733 Bishop Street » 24th Foor Jeffery S. Flores
Michael ], McCutgan Honolulu, Hawail 96813-4070Q Kristl L. Arakaki
James A. Kawachika®
Cld H. Incuye P.O. Box 3199 Counss
Kelvin H. Kaneshire Honolulu, Hawail 96801-3199 Denis ). Hwang
Jeffre W. Jullano, LLM. Telephone: (808) 524-8350 » Fax: (B08) 531-8628 '
Dennls E. W. O'Connor Jr. emall: dih@opglaw.com
5. Kalani Bush
*A Law Corporation

January 25, 2010

Commission on Water Resource Management
Department of Land and Natural Resources
State of Hawaii

Kalanimoku Building

1151 Punchbowl! Street, Room 227

Honolulu, Hawai'i 96813

Re:  Water Use Permit Application No. 871

Applicants: Fat Law’s Farms, Inc,

Law Tieng’s Farm LLC

Tony and Manyvone Law

Hae and Phouangphet Viengkhou
Application for: New Use
Management Area:  Waiahole Ditch System (Oahu)
Source Area: Waiahole Ditch System (Oahu)
End Use Area: TMK No. (1) 9-2-004-010

Formerly TMK No. (1) 9-2-004-001, Lot 882A
Campbell Estate, Parcel 8 (425 Acres)(Kunia, Hawai'i)
End Use Zoning: AG-1 Restricted Agricultural

Agreement and Waiver of Objection to 0.551 MGD

Dear Honorable Commissioners:
Whereas:

1. Applicants Fat Law’s Farm, Inc., Law Tieng’s Farm LLC, Tony Law, Manyvone
Law, Hae Viengkhou, and Phouangphet Viengkhou (hereinafter collectively referred
to as Applicants”), and Makawai Stream Restoration Alliance and Hakipu'u Ohana
(hereinafter collectively referred to as “Windward Parties™), wish to resolve the
above entitled matter without the need for a contested case hearing; and

218331v1/07-71/DJH
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Commission on Water Resolrce Management
Department of Land and Natural Resources
State of Hawai'i

September 30, 2009

Page 2 of 3

Applicants and the Windward Parties have reached an agreement to proceed without
a contested case hearing in the event the Commission on Water Resource
Management (hereinafter referred to as the "Commission") issues a water use permit
to Applicants for no more and no less than 0.551 million gallons per day (hereinafter
"mgd") of water from the Waiahole Ditch System;

Now, therefore, Applicants and Windward Parties, by and through their respective

counsel, agree as follows:

A,

Applicants are agreeable to the issuance of a water use permit to Applicants for 0.551
mgd of water from the Waiahole Ditch System, and hereby amend Water Use Permit
Application No. 871 to request no more and no less than this amount;

Applicants waive objection and their right to request a contested case hearing in the
event the Commission issues a water use permit to Applicants in an amount no less
than 0.551 mgd of water from the Waiahole Ditch System, but reserve the right to
object and request a contested case hearing for an amount less than 0.551 mgd;

Windward Parties hereby withdraw their objection to the issuance of a water use
permit to Applicants in an amount that does not exceed 0.551 mgd of water from the
Waiahole Ditch System;

Windward Parties waive further objection to the issuance of a water use permit to
Applicants in an amount that does not exceed 0.551 mgd of water from the Waiahole
Ditch System;

Windward Parties hereby withdraw their Petition Requesting A Contested Case
Hearing Before the Commission on Water Resource Management, filed herein on
December 28, 2009;

Windward Parties hereby withdraw their request for contested case hearing made
during the public hearing conducted herein on December 18, 2009; and

218331v1/07-71/DJH



Commission on Water Resource Management
Department of Land and Natural Resources
State of Hawai'i

September 30, 2009

Page 3 of 3

G. Windward Parties hereby waive their right to a contested case hearing where a water
use permit is issued to Applicants in an amount that does not exceed 0.551 mgd of
water from the Waiahole Ditch System, but reserve the right to object and request a
contested case hearing for an amount that exceeds 0.551 mgd.

Very truly yours,

PAUL H. ACHITOFF

Attorney for Windward Parties
MAKAWAI STREAM RESTORATION
ALLIANCE and HAKIPU'U OHANA

DENNIS J. HWANG

Attorney for Applicants

FAT LAW’S FARM, INC,,

LAW TIENG’S FARM, TONY LAW,
MANYVONE LAW, HAE VIENGKHOU,
and PHOUANGPHET VIENGKHOU
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