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Fat Law’s Farm, Inc.
APPLICATION FOR A NEW WATER USE PERMIT

Waiahole Ditch System, WUP No. 871
Future (Agricultural) Use for 1.220 mgd on TMK 9-2-004:010

Kunia, Oahu

APPLICANT I USE LANDOWNER: SOURCE LANDOWNER(S):

Fat Law’s Farm. Inc.
91-1023 Kaikoele Street
Ewa Beach, HI 96706

Agribusiness Development Corporation
State of Hawaii
1151 Punchbowl Street, Room 130
Honolulu, HI 96813

-and-

SUMMARY OF REQUEST:

State of Hawaii
Department of Land and Natural Resources
1151 Punchbowl Street, Room 130
Honolulu, HI 96813

The applicant is requesting that the Commission on Water Resource Management (Commission)
approve a water use permit for an allocation of 1 .220 million gallons per day (mgd) of non-potable
ground water from the Waiahole Ditch System to supply 329 acres of diversified agriculture.

LOCATION MAP: See Exhibits la & lb
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BACKGROUND:

On March 4, 2009. Fat Law’s Farm, Inc. submitted a completed water use permit application to the
Commission on Water Resource Management (Commission). Additional information regarding the
source, use, notification, and objections is provided in Attachment A.

On April 13, 2009, EarthJustice submitted objections to this application on behalf of Makawai Stream
Restoration Alliance and Hakipuu Ohana. (Exhibit 2)

On April 27, 2009. the applicant responded to the objections to this application. (Exhibit 3)

Two of the three public hearings were held on July 7, 2009 and July 27, 2009.

During October 2009, staff was informed by the Attorney General’s office that Water Use Permit
applications for new use are not required to have public hearings when there are objections.

On December 18, 2009, a final public hearing session was held. At the close of the Public Hearing.
EarthJustice requested a Contested Case Hearing, followed by a written request received on
December 28, 2009.

ANALYSIS/ISSUES:

Section 174C49(a) of the State Water Code establishes seven (7) criteria that must be met to obtain a
water use permit. An analysis of the proposed permit in relation to these criteria follows:

(1) Water availability

Through the Waiahole Ditch System Contested Case Hearing, the Commission recognized a total
amount of 15 mgd of ditch water available for offstream uses from the ditch system. Individual
existing water use pennits in this system are shown in Exhibit 4. A summary of the current available
water conditions in the system is provided in Table 1:
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Table 1. Waiahole Ditch System

ITEM Waiahole Ditch
System
(mgd)

Available for offstream uses (Sustainable Yield) 15

Less: Other Existing Water Use Permits (shown in Exhibit 4) 12.440

Reservation to DHHL 0

Subtotal (Current Available Allocation) 2.560

Less: Other Completed Applications 0.590

Less: This Application 1.220

Subtotal (Potential Available Allocation/Allocation Deficit) 0.750

Based on this information, water is available from the allowable offstream supply from the
Waiahole Ditch System to meet this request.

However, written public comments submitted during the objection period and oral testimony
provided at the July 7, 2009 public hearing. raised issues regarding alternative sources of
water rather than relying on the current available ditch water as shown above in Table 1.
These issues are discussed in the following analysis section (2) of this submittal under the
reasonable and beneficial criteria analysis. Further, management strategies to reduce other
allocations (thereby adding water back into the Current Available Allocation described in
Table 1) are discussed in Section (4) of this application.

(2) Reasonable-beneficial

Section 174C-3 HRS defines “reasonable-beneficial use” is

the use of water in such a quantity as is necessa,y for economic and efficient utilization,
for a purpose, and in a manner which is both reasonable and consistent with the state and
county land use plaits and the public interest”.

L Purpose of Use

The applicant seeks to use non-potable ground water from the Waiahole Ditch System for
irrigation of various crops under diversified agriculture. The application has outlined these
crops, and their respective acres and duties over a net acreage of 329 acres on TMK 9-2-
004:010. This parcel is within the former Campbell Estate lands TMK 9-2-004:001.
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IL Quantity Justification

The applicant is requesting a total of 1.22 mgd for the crops and acreages listed in their
application based on estimates made by irrigation experts from Crop Care Hawaii and
Agtech Pacific. There were 17 different crops proposed to be irrigated on a rotating
schedule using drip irrigation. Table 2 lists these crops and the “best estimate” duties
made by the consultants for the applicant.

Since its presentation to the Commission in April 2008, the Commission staff has used an
ArcGIS based numerical simulation model, created in conjunction with the College of
Tropical Agriculture and Human Resources (CTAHR), from the University of Hawaii, as a
guideline to help review irrigation requirements for proposed water use permit
applications. Most applications do not have the level of irrigation analysis as provided by
this application. Nevertheless, it is useful to use the Irrigation Water Requirement
Estimation Decision Support System (IWREDSS) model for comparative purposes. Table
2 also lists the “best estimate” duties made by IWREDDS alongside the applicant’s
estimates.

Table 2. comparison of applied for and CWR1\’I calculated duties

Applicant CWRM Applicant CWRM
Duty Duty % demand demand

Crop (gpd/acre) (gpdlacre) difference acres (gpd) (gpd)
Basil 3,566 2,704 -24% 108 385,115 292,032
Cucumber 3,566 2,717 -24% 14 49,922 38,038
Long Beans 3,722 3,051 -18% 6 22,334 18,306
Bittermelon 3,566 2,717 -24% 8 28,527 21,736
Chives 3,566 2,717 -24% 3 10,698 8,151
Long Eggplant 3,722 3,051 -18% 6 22,334 18,306
Galonga 3,722 3,493 -6% 8 29,779 27,944
Malongai 3,566 3,186 -11% 20 71,318 63,720
Taro Leaf 4,389 4,252 -3% 30 131,682 127,560
Taro 4,389 3,354 -24% 12 52,673 40,248
Banana 3,998 2,249 -44% 20 79,953 44,980
Betal Leaf 3,566 2,732 -23% 12 42,791 32,784
Lalot 3,566 2,759 -23% 2 7,132 5,518
CurryLeaf 3,566 3,160 -11% 20 71,318 63,200
Fruit Trees 3,566 2,714 -24% 50 178,294 135,700
On Choy 3,566 2,714 -24% 5 17,829 13,570
Peppermint 3,566 2,721 -24% 5 17,829 13,605

total (gpd)
total (mgd)

1,219,528
1.220

965,398
0.965
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Both analyses consider issues regarding localized climatic conditions, soils, crops. and irrigation
methods and practices (drip), and it is not unexpected that these “best estimate” duties differ as
several reasonable assumptions vary in these complex analyses. One example is that many of the
crops listed do not have evapotranspiration crop factors used in both analyses and substitute crops
need to be used. Another example is that localized climatic conditions differ as the applicant used
data from the closest weather station whereas the IWREDDS model uses this station along with
others to interpolate and synthesize weighted data at the site. Crop growth stage considerations,
crop cycles, irrigation practices to field capacities, and the net area over which average duties are
based differ amongst the analyses as well.

The estimates provided by the applicant (1.22 mgd) and calculated by CWRM (0.97 mgd)
differ by approximately 20%.

III. Efficiency of Use

Based on the analysis in section II, the projected water use will be efficient as drip
irrigation is specified as the primary irrigation practice, estimated at 85% application
efficiency to meet irrigation needs. These were considered in the calculated duties in Table
2.

JV. Analysis of Practical Alternatives

The applicant has identified several alternatives to the proposed use of water from the
Waiahole Ditch System. An analysis of each of the alternatives is as follows;

1. Del Monte Water System Wells

A Declaration of Covenants (DoC) was created by Campbell Estate to form the Kunia
Water Association (KWA) with various landowners in the area (refer to Exhibit 5).
This DoC describes the shared responsibility of costs associated with delivering water
from the Del Monte System Wells. Wells 1 (2703-01 & -02). 3 (2803-05), & 4 (2803-
07) to each of the landowners.

The applicant is among the landowners described in the DoC. The land owned by the
applicant is designated as Section 8.

Well 1 (2703-01 & -02) is associated with a superfund site and per the Commission’s
June 20, 2001 decision for WUP 507 for Del Monte for 1.075 mgd, both the U.S.
Environmental Protection Agency (EPA) and State of Hawaii Department of Health
(DON) must approve the use of these wells prior to actual irrigation use. Currently,
the water from this well is remediated to drinking water quality, and can be supplied to
the property owned by the applicant. However, the duration of the availability of this
remediated water is not currently known. Further, upon the final remediation of this
well, production will need to stop for a protracted period, making it’s availability for a
prolonged period of time uncertain.
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Wells 3 and 4 (2803-05 & -07) are potable and have a current allocation of 3.960 mgd
through Water Use Permit No. 870 for former Del Monte irrigation needs since 2001.
An issue with using these wells as an alternative is that Item D. of the Waiahole
Contested Case Hearing D&O III states that “the Commission’s prioritizing requires the
use of non-potable ditch water instead of potable leeward ground water for agricultural
irrigation of Campbell Estate’s lands.” However, because this current existing
allocation from the wells is for agricultural use since April 11, 1980 under the BLNR
approval prior to the creation of the CWRM, and the applicant has legal agreements to
use these wells through the DoC. staff feels that it is an appropriate longstanding and
continuing potable alternative to ditch water for irrigation needs.

The applicant has stated that the well water is prohibitively expensive compared to
usthg the gravity fed Waiahole Ditch. Water from the wells are estimated to cost
between $1.47 to $2.04 per 1,000 gallons while water from the Waiahole Ditch is
estimated at $0.517 per 1,000 gallons. This means that the well water costs 3 to 4
times more than the cost of the ditch water.

Another complicating factor regarding the availability of water from the wells is the
incorporation of the State lands into the KWA. If the state participates in the
association as described in the DoC. the applicant is entitled to 12.03% of the total
water from wells 1, 3 and 4. If the state opts not to participate, the applicant is entitled
to 13.74% of the water from wells 1. 3 and 4. Staff has consulted with the Land
Division, who indicate that although there is no formal agreement for the State to
participate in the KWA, that the State intends to work out an agreement for
participation. This means the applicant is entitled to between 0.606 and 0.692 mgd
from these wells, based on the Declaration of Covenants, and the assumption that 100%
of the allocation from WUPs 507 & 870 (1.075 + 3.960 = 5.035 mgd) would be used
from the three wells.

2. On-Site Well

The applicant reviewed drilling a well on-site within either the Ewa/Kunia or
WaipahulWaiawa Aquifer System Areas. However, capital cost estimates of at least $2
million dollars and operating costs make this alternative very expensive. Additionally,
the Ewa/Kunia Aquifer System does not have enough unpermitted allocation (0.540
mgd) available to meet the applicant’s needs. There is 19.144 mgd of unpermitted
water in the Waipahu/Waiawa Aquifer System Area; however, in D&O III the CWRM
specified that the non-potable ditch water be used instead of potable leeward ground
water for agricultural irrigation of Campbell Estate’s lands. Unlike the pre-existing Del
Monte Wells, this is a new source that would run counter to the D&O decisiom Also,
the proximity of the ‘Well 1 superfund site also raises issues of liability to the applicant
should the EPA and DOH decide such a new well impacts the remediation efforts.
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3. Municipal sources

The applicant has contacted the Honolulu Board of Water Supply and such water is not
available for the proposed use for a variety of reasons. Service area limitations and
using potable water for irrigation are the main reasons. Costs were not discussed.

4. Wastewater reuse

The applicant represents that the majority of crops listed cannot use reuse waler.
Though possible to install a dual system the property is over 2 miles away from the
nearest reuse water source and would be expensive.

5. Desalinization

Desalinization costs are considered prohibitive.

6. Surface water

There is no alternative surface water is the area other than the Waiahole Ditch System

(3) Interference with other existing legal uses

The applicant argues that the existing Commission decisions for the Waiahole Ditch System
through D&O I, II, & III allow for this use and. therefore, do not interfere with other existing
legal uses from the ditch or instream uses.

(4) Public interest

Public interest is defined under § 174C-2 - Declaration of policy, as follows:

“‘c The state water code shall be liberally intetpreted to obtain maximum beneficial use of
the waters of the State for puiposes such as domestic uses, aquaculture uses, irrigation
and other agricultural uses, power development, and commercial and industrial uses.
However, adequate provision shall be made for the protection of traditional and
custotnaiy Hawaiian rights, the protection and procreation of fish and wildlife, the
maintenance ofproper ecological balance and scenic beauty, and the preservation and
enhancement of waters of the State for municipal uses, public recreation, public water
supply, agriculture, and navigation. Such objectives are declared to be in the public
interest.”

Additionally, written public comments I objections (see Exhibits 2 and 3) and oral testimony
from the July 7, 2009 public hearing to this application (other than state & county general
plans and land use designation comments noted in criteria (5)) have been submitted and are
summarized as follows:

1. Use will create 40 new jobs.
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2. Commission should realize that transfers of agricultural business tae time thus non-
use issues should be cognizant of this fact.

3. Alternative analysis is not sufficient — Del Monte Wells higher cost is not the sole
criteria to define practicability and is inflated.

4. Before any “unpermitted” Waiahole Ditch System water is allocated the Commission
should first:

a. Set permanent instream flow standards for Windward streams,
b. Review, adjust, and re-allocate non-used portions of all other existing

allocations,
c. Require ADC to reduce the permitted waste,
d. Additional excessive waste is already occurring,
e. Determine if Campbell transfers of Waiahole water are legal,
f. Go through rulemaking first before it can be made available for allocation,
g. Give all unpermitted water to windward streams,
h. Review freshwater contribution to the ocean,
i. Address pending reservation requests from the system,
j. Add a cost value on native species in windward streams to Waiahole Ditch

System cost estimate.
k. Establish Rules for Native Hawaiian Rights section of the Water Code.

5. Public Hearings should not be closed, which would force a contested case hearing
until more information and/or agreement on alternatives can be reached.

Many of the issues raised have already been discussed and addressed by the Waiahole
Decision and Orders (D&Os). However, from the public hearings and discussions the
priority issue for EJ has been that that the Commission should not allocate from the 2.43
mgd in unpermitted water as defined in the Commission’s D&O,

Waiahole Contested Case Decision and Order III, section H. states that:

The 2.43 ingd in unpermitted water will be diverted into the windward streams until
such time as it is permittedfor offstream use.

EarthJustice had made it clear that their intention is to request a contested case hearing to
address further instream uses if the Commission does not attempt to address underutilized
permitted uses or current waste since instream use values are at risk.

Revoking Unused Portions ofExisting Allocation

Regarding item 4b.. the unused portions of existing permitted allocations from the
Waiahole Ditch System. the applicant had originally researched this by requesting other
permitted users on the ditch to voluntarily relinquish any of their unused allocations. No
user responded affirmatively to this request. Exhibits 6a through 61 graphically show the
history of reported uses from permitted users and Table 3 below summarizes the 4-year
non-use for each based on the 12-month moving average (12-may).
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Table 3: Waiahole Ditch System: Current 4-Year Non-Use (g d)
WUP no Permittee - Date Allocation 12-may 4-yr non-use

619 Castle and Cooke Oct-09 2130000 1,446029 683,971
630 State of Hawaii Sep-09 150,000 60925 89,075
631 Mililani Memorial Park May-09 140,000 109,669 30,331
632 Mililani Golf Course Aug-09 250,000 181,283 68717
634 Nihonkai 480,000 n/a 0
636 KSBE May-09 170,000 15,959 154,041
775 Puu Makakilo Jan-09 750,000 15,840 734,160
804 Robinson Kunia Land Oct-09 2,390,000 1,900,186 489,812
807 HARC Jul-09 260,000 91,523 168,477
808 Pioneer Hi-Bred 470,000 n/a 0
827 Edmond Olson Trust Oct-09 24,000 2,927 21,073
828 Monsanto Feb-09 2,636,000 1,592,938 1,043,062
860 Syngenta Aug-09 590,000 481,680 108,320

Total available 3,591,039
Total available (mgd) 3591

refer to Exhibits 6 a-I for charts showing reported usage.

With the exceptions of Nihonkai. who is using in excess of their allocation, and Pioneer
Hi-Bred, who has not had their permit for four years (due to transfer from the Estate of
James Campbell on 7/13/06), the last column shows the 4-year non-use amounts for each
permittee, with an overall total of 3.591 mgd.

It has not been the Commission’s past policy to revoke allocations prior to acting on
pending new use applications when there is water available. If there is no unpermitted
water available, the Commission must initiate revocation actions if it seeks to
accommodate of new use. In past Commission revocation actions (e.g. revocations to
Oahu Sugar, Haseko, and Waialua Sugar) where no water was available the first step was
to seek voluntary reductions from existing permittee, which worked in making water
available for new applicants. The Commission has never had to initiate revocations for an
active water use permittee to involuntarily free up water for a new user.

If the Commission were to defer action on this applicant to revoke 4-year non-uses first,
this would be the first time the Comnussion seeks to revoke active water use permittees
prior to acting on a new use when water is otherwise available. Since the current
Waiahole permittees are not willing to voluntarily relinquish any part of their unused
allocation, the Commission would have to initiate revocation proceedings to reduce the
allocations accordingly on a case-by-case basis. Each permittee would be entitled to
proper hearings including contested case hearings, if required. Staff does not believe this
is a burden the applicant should have to bear when water is readily available according to
D&O III. Also, it should be clear that even if the Commission revoked all 4-year non
use, actual offstream uses would still increase should the Commission approve the
applicant’s request and may required Gate 31 to remain open for longer periods of time.
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Reducing ADC Waste

Regarding item 4c., State Agribusiness Development Corp. (ADC) Waste is in two
parts: 1) scheduled fixes, and 2) current measured waste. Scheduled fixes per D&O III
is currently a separate matter before the Commission, with the latest action occurring
on May 20, 2009 where the permitted waste had been reduced to 2.000 mgd and further
reductions to 1.420 mgd pending timeline resolution between ADC and the U.S. Army
Corps of Engineers regarding fixes to reservoirs 155 & 225 with the latest projection to
be completed in 2014 as reported to the Commission on September 2009.

For current measured waste, according to the D&O III. system losses are to be counted
against ADC’s allocation only when the gate is open and diverting flows in the ditch
from windward tunnels. When the Gate 31 is closed system losses do not count against
ADC’s permit as all windward water from the system is returned to windward streams.
Also, when Gate 31 is closed any flows that are developed within the Koolau
transmission tunnel cannot flow back uphill to the windward side and it is beyond
ADC’s control to reduce losses that may occur in this situation above the difference
between flows at Adit 8, metered end uses, and ADC permitted waste.

Exhibit 7 shows the reported losses to date from ADC that are calculated as the
difference between metered flow at Adit 8 and actual end uses. Prior to September
2006 ADC was unable to segregate open and closed flows. It appeared that excessive
waste was occurring. Beginning in September of 2006. ADC was able to segregate
system losses with respect to when the windward Gate 31 was open and closed through
use of a Supervisory Control and Data Acquisition (SCADA) system. Based on the
segregated flows system loss appear to have been decreasing and is currently near the
current permitted system loss allocation to ADC. Therefore, it appears that any unused
permitted water, approximately 5-7 mgd, is being returned to windward streams when
the gate is open.

(5) State & county general plans and land use designations

The proposed uses are in the State Agricultural District, and the county zoning is AG-i.
Therefore, the proposed use is consistent with these land use designations.

Nornml agency review includes:

1) STATE: the State’s Department of Land and Natural Resources (DLNR) and its State
Parks, Aquatic Resources, Historic Preservation, and Land Divisions; the Department of
Health (DOH) with its Clean Water, Safe Drinking Water, and Wastewater Branches; the
Department of Hawaiian Home Lands (DDHL). and Land Use Commission (LUC); and
the Office of Hawaiian Affairs (OHA)

2) COUNTY: the County’s County Council, Department of Planning and Permitting, and
the Department of Water Supply;
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No comments were submitted from these agencies suggesting that the proposed use is
inconsistent with the current land use designations.

Therefore, this application meets the state & county general plans and land use designations.

(6) County land use plans and policies

Again, no conunents or objections from the county or state agencies mentioned in item (5)
above have been made through this review to indicated the proposed use is inconsistent with
county (or state) land use plans and policies.

Therefore, this application meets the county land use plans and policies.

(7) Interference with Hawaiian home lands rights

All permits are subject to the prior rights of Hawaiian home lands. The Department of
Hawaiian Home Lands (DilL) and the Office of Hawaiian Affairs have reviewed this
application and made no comments or objections. Further, standard water use permit
conditions 3.g., 6., and 9.f. notify all water use permittees that their permits are subject to
and cannot interfere with Hawaiian home land rights. Also, since June 21, 2000, DHHL has
had a reservation of 1.358 mgd, tracked as WUP 566, that has yet to be used by DHHL.

Therefore, this application will not interfere with Hawaiian home lands rights.

Other issues

There has been a strong interest of the applicant and objectors to avoid a contested case
hearing as much as possible as evidenced by the continued public hearing sessions. Recently,
staff has been advised by the attorney general’s office that new water use permit applications
do not require a public hearing; therefore, the requirement to request a contested case hearing
before the close of a required public hearing under 13-167-52(a) does not apply. A request
for contested case hearing can be made prior to and at the regular Commission meeting. This
major change has complicated processing of this application as public hearings were already
initiated, but does not reduce the due process rights of the applicant or public. Nevertheless,
EarthJustice had requested a contested case hearing at the close of the final public hearing and
provided the required written request.

In order to avoid a contested case hearing, staff proposed a calculation of the reasonable and
beneficial allocation from Waiahole Ditch System for the applicant. The calculation is as
follows:

1) The allocation should be based on the average between the applied for allocation of 1.220
mgd. and staff’s irrigation model estimate of 0.965 mgd. This would be 1.093 mgd.

2) The amount of the water available to the applicant from the Kunia Water Association
should be based on the following premises:
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a) Water from the wells should be calculated as follows: 50% of the water from the
allocation issued to Well 1 (1.075 mgd) should be used for KWA. Staff would
normally make the argument that 0% of the water from Well 1 is available because of
the uncertainty of remediation dates. However, both the applicant and objector agree
that 50% of this allocation can be used, and thus reduce the need from Waiahole
Ditch. Further, one can assume that 100% of the water is available from Wells 3
and 4 (3.960 mgd). Therefore, the total amount of water available from the wells to
the entire KWA would be (0.5 1.075 mgd) + (3.960 mgd) = 4.498 ingd.

b) The percentage of the water that the applicant is entitled to is based on the state’s
participation in the association, which would be 12.03%. Therefore, the total
available water from Wells 1, 3 and 4 would be (0. 1203)*(4.498 mgd) = 0.541
mgd.

3) Therefore, the total amount of water being that is now requested by the applicant from the
Waiahole Ditch System is 1.093 - 0.541 = 0.552 mgd.

Finally, based on the above, attorneys for the applicant have provided a written letter of
agreement and waiver of EJ objections and request for contested case hearing (see Exhibit 8).
The final issue is that the agreement is for an allocation of 0.55 1 mgd, which is less than
staff’s assessment.

RECOMMENDATION:

Staff recommends that the Commission approve the issuance of water use permit no. 871 to
Fat Law’s Farm Inc. for the reasonable and beneficial use of 0.551 million gallons per day
(based on a 12-month-moving average) of water for agricultural use on TMK 9-2-009:010.
from the Waiahole Ditch System, subject to the standard water use permit conditions listed in
Attachment B and the following special conditions:

1. Should an alternate permanent source of water be found for this use, then the
Commission reserves the right to revoke this permit, after a hearing.
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2. In the event that the tax map key at the location of the water use is changed, the
permittee shall notify the Commission in writing of the tax map key change within
thirty (30) days after the pemittee receives notice of the tax map key change.

Respectfully submitted,

C. KAW4HARA, P.E.
ity Directoij

Attachment(s): A (Water Use Permit Detailed Infornrntion)
B (Water Use Permit Standard Conditions)

Exhibit(s): Ia and b (Location Map & System Map)
2 (EarthJustice Objections)
3 (Fat Law Responses to Objections)
4 (Existing Waiahole Ditch System Water Use Permits)
5 (Declaration of Covenants)
6a to 61 (Unused Waiahole Ditch System Permitted Use Charts)
7 (ADC Permitted System Loss Use Charts)
8 (Letter of Agreement and Waiver of Objections and Contested Case Hearing)

APPROVED FOR SUBMITTAL:

LAURA H. THIELEN
Chairperson

U
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WATER USE PERMIT DETAILED INFORMATION

Source Information

SYSTEM: Waiahole Ditch System. Oahu

Total offstream uses permitted 15 mgd
Existing water use permits: 12.440 mgd
Unpermitted Offstream Amount: 2.560 mgd
Total other pending applications: 0 mgd
This application: 1.220 mgd

Use Information

Quantity Requested: 1.220 mgd
Future Type of Water Use: Agricultural
Place of Water Use: TMK: 9-2-004: 010

Current 12-Month Moving Average: 3.465 mgd

Public Notice

In accordance with HAR §13-171-17. a public notice was published in the Honolulu
Advertiser on March 20, 2009 and March 27, 2009 and a copy of the notice was sent to the
Mayors office. Copies of the completed application were sent to the Department/Board of
Water Supply, Planning Department. Department of Land Utilization (Oahu only).
Department of Health, Department of Hawaiian Home Lands, Office of Hawaiian Affairs, the
various divisions within the Department of Land and Natural Resources, and other interested
parties for comments. Written comments and objections to the proposed permit were to be
submitted to the Commission by April 13, 2009.

ATTACHMENT A
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STANDARD WATER USE PERMIT CONIMI’IONS

1. The water described in this water use permit may only be taken from the location described
and used for the reasonable beneficial use described at the location described above.
Reasonable beneficial uses means “the use of water in such a quantity as is necessary for
economic and efficient utilization which is both reasonable and consistent with State and
County land use plans and the public interest.” (HRS § 174C-3)

2. The right to use ground water is a shared use right.

3. The water use must at all times meet the requirements set forth in MRS § 174C-49(a),
which means that it:

a. Can be accommodated with the available water source;
b. Is a reasonable-beneficial use as defined in HRS § 174C-3;
c. Will not interfere with any existing legal use of water;
d. Is consistent with the public interest;
e. Is consistent with State and County general plans and land use designations;
f. Is consistent with County land use plans and policies; and
g. Will not interfere with the rights of the Department of Hawaiian Home Lands as

provided in section 221 of the Hawaiian Homes Commission Act and MRS § 174C-
10 1(a).

4. The ground-water use here must not interfere with surface or other ground-water rights or
reservations.

5. The ground-water use here must not interfere with interim or permanent instream flow
standards. If it does, then:

a. A separate water use permit for surface water must be obtained in the case an area
is also designated as a surface water management area;

b. The interim or permanent instream flow standard, as applicable, must be amended.

6. The water use authorized here is subject to the requirements of the Hawaiian Homes
Commission Act, as amended, if applicable.

7. The water use permit application and submittal, as amended, approved by the Commission
at its February 17, 2010 meeting are incorporated into this permit by reference.

8. Any modification of the permit terms, conditions, or uses may only be made with the
express written consent of the Conimission.

9. This permit may be modified by the Conmiission and the amount of water initially granted
to the permittee may be reduced if the Commission determines it is necessary to:

a. protect the water sources (quantity or quality);
b. meet other legal obligations including other correlative rights;
c. insure adequate conservation measures:

ATTACHMENT B
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d. require efficiency of water uses;
e. reserve water for future uses, provided that all legal existing uses of water as of

June, 1987 shall be protected;
f. meet legal obligations to the Department of Hawaiian Home Lands, if applicable; or
g. carry out such other necessary and proper exercise of the State’s and the

Commission’s police powers under law as may be required.

Prior to any reduction, the Commission shall give notice of its proposed action to the
permittee and provide the permittee an opportunity to be heard.

10. An approved flowmeter(s) must be installed to measure monthly withdrawals and a monthly
record of withdrawals, salinity. temperature. and pumping times must be kept and reported
to the Commission on Water Resource Management on forms provided by the Commission
on a monthly basis (attached).

11. This permit shall be subject to the Commission’s periodic review of the Koolauloa Aquifer
System’s sustainable yield. The amount of water authorized by this permit may be reduced
by the Commission if the sustainable yield of the Koolauloa Aquifer System, or relevant
modified aquifer(s), is reduced.

12. A permit may be transferred, in whole or in part, from the permittee to another, if:

a. The conditions of use of the permit, including, but not limited to, place, quantity,
and purpose of the use, remain the same; and

b. The Commission is informed of the transfer within ninety days.

Failure to inform the department of the transfer invalidates the transfer and constitutes a
ground for revocation of the permit. A transfer which involves a change in any condition
of the permit, including a change in use covered in HRS § 174C-57, is also invalid and
constitutes a ground for revocation.

13. The use(s) authorized by law and by this permit do not constitute ownership rights.

14. The permittee shall request modification of the permit as necessary to comply with all
applicable laws, rules, and ordinances which will affect the permittee’s water use.

15. The permittee understands that under HRS § 174C-58(4), that partial or total nonuse, for
reasons other than conservation, of the water allowed by this permit for a period of four (4)
continuous years or more may result in a permanent revocation as to the amount of water
not in use. The Commission and the permittee may enter into a written agreement that, for
reasons satisfactory to the Commission, any period of nonuse may not apply towards the
four-year period. Any period of nonuse which is caused by a declaration of water shortage
pursuant to section HRS § 174C-62 shall not apply towards the four-year period of
forfeiture.
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16. The permittee shall prepare and submit a water shortage plan within 30 days of the issuance
of this permit as required by HAR § 13-171-42(c). The permittee’s water shortage plan
shall identify what the permittee is willing to do should the Commission declare a water
shortage in the Koolauloa Ground-Water Management Area.

17. The water use permit shall be subject to the Commission’s establishment of instream
standards and policies relating to the Stream Protection and Management (SPAM) program,
as well as legislative mandates to protect stream resources.

18. Special conditions in the attached cover transmittal letter are incorporated herein by
reference.

19. The permittee understands that any willful violation of any of the above conditions or any
provisions of HRS § 174C or HAR § 13-171 may result in the suspension or revocation of
this permit.

ATTACHMENT B
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HAND DELiVERED
Commission On Water Resource Management
Kalanimoku Building
1151 Punchbowl Street, Room 227 m

CM.,,Honolulu, Hawaii 96813

Re: Water Use Permit No. 871 -—

0

Dear Sir or Madam, £ a

On behalf of Makawai Stream Restoration Alliance and Hakipu’u5)lSana,
Earthjustice hereby objects to Water Use Permit Application no. 871 (“WLJPA”),
submitted by Fat Law’s Farms, Inc., Tony and Manyvone Law, Law Tieng’s Farm, and
Hae and Phouaugphet Viengkhou. The applicants seek a permit for 1.22 mgd from the
WaiAhole Ditch System. The application fails to meet the Water Code’s fundamental
requirement that an application establish that there exist no practicable alternatives to
diverting stream flows for private use. In fact, the application itself indicates that the
applicants have practicable alternatives in the form of existing wells, but would prefer
to use water from the Ditch System because it may be marginally less expensive. This
does not comply with the applicable legal standard. The application therefore must be
denied.

The requirement that an applicant establish a lack of practicable alternatives is
not a formality. The Hawai’i Supreme Court, in In re Water Use Permit Applications,
94 Hawai’i 97, 9 P.3d 409 (2000) (“Waiahole I”), held that “permit applicants must
demonstrate the absence of practicable mitigating measures, induding the use of
alternative water sources. Such a requirement is intrinsic to the public trust, the
statutory instream use protection scheme, and the definition of “reasonable-beneficial.”
94 Haw. at 161, 93 P.3d at 473 (emphasis added). In In re Water Use Permit
Applications, 105 Hawai’i 1, 93 P.3d 643 (2004) (“Waiahole II”), the Court reiterated and
underscored this requirement. 105 Hawai’i at 15, 93 P.3d at 657. The burden of proving
the lack of alternatives is on the applicant; if that burden is not met, the application
must be denied. Waiahole ll 105 Hawai’i at 16, 93 P.3d at 658.

In Waiahole L the Court criticized the Commission for failing to “answer, with
any reasonable degree of clarity, yjy it is not practicable for Campbell Estate to use
ground water permitted to it and not otherwise in use as an alternative to diverting the
sole source of water for windward streams, especially given the still unsettled state of
the instream flow standards.” 94 Hawai’i at 165, 9 P.3d at 477 (emphasis added). The
applicants here fail to answer the same question.

223 SOUTH KING STREET, SUITE 400. HONOLULU, HI 96813.4501
1: BOB 599-2436 F. 808 521.6841 E: bonoluluoffice©earthjUstice.Org W: www.earthjustice org
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The standard for whether an alternative is practicable, according to both the
Commission and the Supreme Court, is whether it is “available and capable of being
utilized after considering cost, technology, and logistics.” Waiahole IL 105 Hawai’i at
19,93 P.3d at 661 (quoting D&O II). The applicants offer an alternatives analyses
(WUPA, Exh. 1), but it is apparent that the applicants’ definition of pradicability is not
the standard quoted above, but merely whether the alternative cathes the lowest
possible cost to the applicants. The applicants fail to offer any other rationale for their
condusion that the alternatives they analyze are not practicable; they plainly view the
alternatives analysis as a pro forma exercise, with the foregone conclusion that they are
entitled to water from the Ditch System as long as their analysis purports to show it is
the source costing them the least. But the Hawai’i Supreme Court established long ago
that the Water Conm-tission “is not obliged to ensure that any particular user enjoy a
subsidy or guaranteed access to less expensive water sources when alternatives are
available and public values are at stake.” Waiahole L 94 Hawai’i at 165, 9 P.3d at 477.

For example, the applicants offer no evidence, analysis or even argument
showing any relationship between the cost of water (according their own analyses) and
any level of projected viability. That is, the applicants do not even attempt to establish
they could not operate profitably if they were required to pay the cost they estimate for
water from existing Del Monte well nos. 1,3 and 4, or that using that alternative would
be unduly burdensome in any way. That cost, according to the applicants, ranges from
$1.47 per thousand to $2.04 per thousand, depending on the volume pumped. WUPA,
Exh. I at 1. At the lower end of this range, the cost is comparable to the cost of
agricultural-rate water from the Board of Water Supply, which currently is $1.05 per
thousand gallons (above the first 13,000 gallons per month, at $2.46 per thousand), and
which soon will cost $1.13 per thousand (and $2.66 for the first 13,000 gallons per
month).1

It would appear that the applicants themselves have been willing and able to pay
the agricultural rate for water while operating similar farms profitably on O’ahu.
Applicant Fat Law’s Farm states it operated first in Wai’anae, then in Kahuku, and for
over a decade has been farming in the ‘Ewa Beach area, where it currently plants on
over 100 acres. Fat Law’s Farm reports it has been successful and profitable, expanding
its acreage in ‘Ewa Beach, with gross sales steadily increasing, and according to its web
site it recently leased 150 acres in Hainan, China. Applicant Tony and Manyvone Law
farm 35 acres in Kahuku, and applicant Law Tieng’s Farm farms 60 acres in Kahuku.2
The applicants have been profitable enough that they now want to expand operations to

I http://www.hbws.org/cssweb/display.cfm?sid=1175 (last viewed April 1,
2009).

2See WLJPA, Exh. B; see http://www.fatlawfarm.com (last viewed April 1,
2009).
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over 300 acres in Kunia. Applicants do not disclose the sources of water they have
been using in Kahuku and ‘Ewa Beach, or the cost of that water. Presumably, they have
been using water from the Board of Water Supply. Certainly, many of their competitors
pay that rate. Not only do many competing farmers on O’ahu pay it, but the rates being
paid by Neighbor Island farmers, who also must incur shipping costs these applicants
avoid, are often substantially higher.

Unable to show that water from these existing wells is not practicable as a factual
matter, the applicants argue that it has already been established that well water is not a
practicable alternative, as though the issue were somehow foreclosed. Thus, the
applicants assert that, because the Commission years ago issued a permit to irrigate the
subject lands with water from the Waiahole Ditch (Water Use Permit no. 514, issued to
Campbell Estate), “it has already been established that no reasonable alternative water
source exists.” WUPA, cover letter at 2; Exh. I (Table 3, Alternatives Analysis) at 3.

This distorts the law and the record. The Commission’s issuance of a different
permit fifteen years ago to irrigate these lands among thousands of other acres once
owned by Campbell did not purport to determine, once and for all, that any occupant of
the property need never again show practicability of alternatives. Nor could the
Commission have done so. The determination must be made when an application is
submitted, and will depend on the specific conditions at that time—the nature of the
use, the economics of the business, the cost of alternatives to the permit applicant, the
cost of water to its competitors, the available technology, and other factors.

When it issued Permit no. 514 to Campbell for its lands in Kunia, the
Commission made no findings concerning the practicability of Del Monte’s wells or any
other alternatives. During the original contested case hearing, after Brian Nishida
acknowledged that Del Monte had wells that could irrigate the lands at issue,
Commissioner Miike noted, “So it’s not a question of economic viability, you just want
a cheaper source of water for that pineapple production, it’s not that you cannot
produce pineapples now, you have another water source, right?” TR, 12/12/1995, p.
213, ll. 4-7. Mr. Nishida responded that Del Monte’s pineapple production had not been
profitable, but had recently become “marginally profitable” as a result of “very
aggressive efforts.” 14.. p. 213,11. 11-20. The current applicants cannot credibly
maintain that having to compete on a level playing field with respect to water costs
with the other farmers growing similar crops would prevent them from operating a
viable business; they have already demonstrated otherwise in Kahuku and ‘twa Beach.
The Commission is not required to grant these private applicants a competitive
advantage with a public trust resource, and should not do so.

Moreover, the applicants’ cost estimates for Del Monte well nos. 1, 3 and 4 are
substantially inflated. Specifically, the applicants include in their estimate the cost of no
less than four full-time employees—a supervisor/administrator and three technicians,
at a total cost of almost $200,000 per year, including benefits—to do nothing but keep
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these wells running. WUPA, Exit I at 3. Compare this to the estimate provided by
Campbell’s expert witness in the Waiahole Ditch contested case proceedings, Joseph
Vierra with Belt Collins. During the second remanded hearings, Mr. Vierra testified
that, whether Campbell used EP 5 & 6 or drilled new wells, “[Un addition to the power
cost, an annual cost of $30,000 has been included for semi-weekly inspections and
adjustments of the pumps and controls and to make miscellaneous purchases of
lubricating oil and other items.” Exh. B-RD-46 at 7 (attached hereto as Exh. 1).

If Mr. Vierra’s estimated labor cost is substituted for the one supplied by these
applicants, the highest total cost of water from Del Monte well nos. 1, 3 and 4, as
otherwise calculated by the applicants, drops to only $1.50 per thousand for 1 mgd, and
decreases further at higher pumping volumes. Moreover, drawing water from the
Waiahole Ditch system has its own associated labor costs; someone must monitor and
maintain the distribution system whether the water emerges from a well or from the
Ditch.

It would be particularly inappropriate for the Commission to disregard the flaws
in the applicants’ WUPA in view of the pending issues concerning the interpretation
and application of the Water Code’s requirements for alternatives. One of the central
points in the pending appeal from the Commission’s Decision and Order ifi is the
Commission’s failure to require Campbell Estate to use well water to irrigate its lands,
despite it having been established that using that alternative is technically and
economically feasible, and despite the Court having previously reversed the
Commission’s grant of a permit to Campbell for “failLing] to answer, with any
reasonable degree of clarity, why it is not practicable for Campbell Estate to use ground
water permitted to it and not otherwise in use as an alternative to diverting the sole
source of water for windward streams, especially given the still unsettled state of the
instream flow standards.” Waiahole I, 94 Hawai’i at 165, 9 P.3d at 477.

It also would be inappropriate for the Commission to issue a permit for
“unpermitted” windward stream water, as these applicants request, for several reasons.
First, the Commission has yet to establish permanent instream flow standards for
windward streams. The Water Code requires that the Commission “conduct
investigations and collect instream flow date including fishing, wildlife, aesthetic,
recreational, water quality, and ecological information and basic streamfiow
characteristics necessary for determining instream flow requirements,” H.R.S. § 174-
71(4); that it “protect, enhance, and reestablish, where practicable, beneficial instream
uses of water in the State,” H.R.S. § 174C-5(3) and 71(4); and that it “avoid or minimize
the impact on existing uses of preserving, enhancing, or restoring instream values...
H.R.S. § 174C-71(1)(E). The Commission has been admonished repeatedly by the
Hawai’i Supreme Court for its failure to do so.
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[n Wajahole I, the Court vacated the Commission’s interim instream flow
standards, and held that “the Commission shall, with utmost haste and purpose, work
towards establishing permanent instream flow standards for windward streams. In the
meantime, the Commission shall designate an interim standard based on the best
information presently available.” 94 Hawai’i at 156, 9 P.3d at 468 (emphasis added). In
Waiahole II, the Court observed: ‘We take this opportunity ... to remind the Water
Commission that seventeen years have passed since the Water Code was enacted
requiring the Water Commission to set permanent instream flow standards by
investigating the streams. I-IRS § 174C-71. In addition, four years have passed since
this court held that ‘the Commission shall, with utmost haste and purpose, work
towards establishing permanent instream flow standards for windward streams.’ The
fact that an [interim instream flow standard] is before this court evinces that this
mandate has not yet been completed as of the Water Commission’s D & 0 II.” :105
Hawai’i at 12, 93 P.3d 654 (citation omitted).

Four more years have passed since the Court made this observation, and no
permanent instream flow standards have yet been established.

Second, the Court emphasized specifically that there exist compelling legal
reasons why the Commission should include the unpermitted water in the instream
flow standards. Waiahole L 94 Hawai’i at 156-157, 9 P.3d at 468-469 (“several fadors
suggest to us that the interim standard should, at least for the time being, incorporate
much of the total present instream flows.”) After the Commission, in its D&0 II, failed
to make any findings supporting its decision to reject the Court’s suggestion, the Court
again reversed the Commission’s attempt to withhold from the instream flow standards
water not needed for offstream use. Waiahole Ii, 105 Hawai’i at 13, 93 P.3d at 655.

The present WUPA certainly does not establish that unpermitted windward
stream water is “necessary for economic and efficient utilization” of the applicants’
property as required by H.R.S. § 174C-49(a)(2), 174C-3 (definition of “reasonable-
beneficial”), since not only do the applicants have the practicable option of using
ground water, but also, the water already permitted for offstream use is not being fully
utilized. The Commission has allocated a total of 12.57 mgd to water use permits from
the Ditch. The applicants attach several letters from existing Leeward permittees who,
not surprisingly, assert they are using their entire allocations, or intend to do so some
day. (Notably, although the applicants sent thirteen letters, they received (or at least
attach) only five responses (including the one from Campbell informing the applicants
that Campbell no longer possesses any allocations)).

The Commission’s records reflect that, in reality, during the most recent twelve-
month period for which records of permitted usage are publicly available (March 2008
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though February 2009), actual use averaged about 6 mgd, and has never exceeded 7.7
mgd. Although permittees have been insisting for fifteen years that use of their entire
allocation is just around the corner, this has never occurred. In fact, the largest “use” of
water from the Waiahole Ditch remains waste from the Ditch System itself, in
continuing violation of the Water Code and the Commission’s orders. These system
losses at times exceed 4 mgd. The Commission is now being asked, once again, to give
its blessing to still further delay in addressing this problem in a separate,
contemporaneous water use permit application from the system operator. Thus, the
Commission is being asked to allow the system operator to continue to waste large quantities of
water that could be used either jbr stream restoration or permitted offstream use, from a system
in which actual permitted use never approaches permitted levels, at the same time it is being
asked to issue a permit for offstream use of the “unpermitted” water, by applicants with access to
competitively-priced ground water, without having created any permanent instream flow
standards twenty-two years after the Water Code mandated their creation.

Before allocating any unpermitted water, the Commission, as trustee of the
Public Trust resource, has a duty to establish permanent, science-based instream flow
standards, and to examine the existing offstream allocations and make adjustments
reflecting actual reasonable-beneficial use. All evidence indicates that, even if the
Commission were to disregard the existence of practicable alternatives and issue a
permit to these applicants from the Ditch System, if the existing Leeward allocations
were properly managed, these applicants could be accommodated fully without
tapping into the unpermitted water. The Hawai’i Supreme Court has emphasized
repeatedly that “the Commission must not relegate itself to the role of a mere umpire
passively calling balls and strikes for adversaries appearing before it, but instead must
take the initiative in considering, protecting, and advancing public rights in the
resource at every stage of the planning and decisionmaking process.” Waiahole II, 105
Hawai’i at 15-16, 93 P.3d at 657-58 (citing Waiahole I, 94 Hawai’i at 143, 9 P.3d at 455)
(quotations omitted). Sç ip H.A.R. §13-171-24(4) (Commission may revoke a permit
as to any amount of water unused for four continuous years). The Commission must
not continue to issue permits to use more and more windward stream water while
ground water is available and practicable, existing permits remain perpetually
underutilized, there exist no permanent instream flow standards—or any standards
based on scientific data—and while the Ditch System, year after year, continues to leak
substantial quantities of water. This violates the Commission’s duties as trustee.

?!ctfty

cc: Fat Law’s Farm, Inc.
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April 27, 2009

Commission on Water Resource Management
Department of Land and Natural Resources
State of Hawaii

1%) 1<lKalanimoku Building a
1151 Punchbowl Street, Room 227
Honolulu, Hawaii 96813

C
Re: Water Use Permit Application No. 871

Applicants: Fat Law’s Farms, Inc.
Law Tieng’s Farm
Tony and Manyvone Law
Hae and Phouaugphet Viengkhou

Application for: New Use
Management Area: Waihole Ditch System (Oahu)
Source Area: Waiahole Ditch System (Oahu)
End Use Area: TMK No. (1) 9-2-004-010

Formerly TMK No. (1) 9-2-004-001, Lot 882A
Campbell Estate, Parcel 8 (425 Acres)(Kunia, Hawaii)

End Use Zoning: AG-i Restricted Agricultural
Quantity: 1.22 MOD; 3702 GPD/AC

Dear Honorable Commissioners:

Please accept this letter as Applicants Fat Law’s Farm, Inc., Law Tieng’s Farm,
Tony and Manyvone Law, and Hae and Phouaugphet Viengkhou’s (collectively “Applicants”)
reply (“Reply”) to Makawai Stream Restoration (hereinafter “MSR”) and Hakipu’u Ohana’s
(hereinafter “HO”) objection to Water Use Permit Application No. 871 (“Application”), filed on
April 13, 2009.

209fl1v1/O7-71/EKT
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I. INTRODUCTION

MSR and HO object to the sufficiency of the Application based on the alleged
failure to establish a lack of profitability using water from Del Monte Well Numbers 1, 3 and 4
(“Del Monte Wells 1, 3 and 4”) as an alternative to water from the WaiAhole Ditch System.
However, profitability is not the standard alone by which an alternative is rendered practicable or
impracticable. Applying the proper standard to Del Monte Wells 1, 3 and 4, and considering the
showing made with respect to the six other alternative sources identified by Applicants, it is clear
that the Applicants have established a lack of practicable alternative water sources to the
Waiahole Ditch System.

MSR and HO also object to the sufficiency of the Application based on the
alleged failure to exhaust unused-permitted water from the proposed water source, However, the
standard for awarding a water use permit does not require that an applicant exhaust already
permitted waters within the proposed water source, by challenging the water needs of existing-
permitted users. Even assuming the standard requires such a showing, Applicants have met their
burden by requesting that holders of Waiahole Ditch water permits identify any unused
allocation for further adjudication by the Commission.

Finally, MSR and HO erroneously urge that the Commission on Water Resource
Management (“Commission”) should not issue any further permit for windward stream water,
including the permit sought here through the instant Application, because a permanent instream
flow standard has not been established, and because the Commission has excluded unpermitted
waters from the interim instream flow standard (“IIFS”). It has been unambiguously held by the
Hawaii Supreme Court that the law does not mandate a ban on the issuance of offstream use
permits. In addition, argument regarding the propriety of the instream flow standard itself is a
red herring given that the statute governing instream use protection operates independently of
procedures for water use regulation. In other words, MSR and HO’s contentions regarding the
propriety of the IIFS are not properly brought before the Commission in reply to this WUPA.

II. ARGUMENT

A. Profitability Is Not the Standard Alone By Which an Alternative Is Rendered
Practicable or Impracticable

MSR and HO challenge the sufficiency of the of the Application based on the
alleged failure to establish a lack of profitability using water from Del Monte Wells 1, 3 and 4, as
an alternative to water from the Waiahole Ditch System. However, profitability is not the
standard alone by which an alternative is rendered practicable or impracticable.

Under the proper standard, there must be a showing and a determination of
“whether the alternative is available and capable of being utilized after considering cost,
technology, and logistics in light of the overall water planning process.” In re Water Use Permit

209731V1/07-Z1/EKT
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Applications. 105 Haw. 1, 19, 93 P.3d 643, 661 (1-law. 2004)(’ Waiahole Ii”). As a part of this
determination, cost may be evaluated “from a broader, long-term social and economic
perspective.” In re Water Use Permit Applications, 94 Haw. 97,165, 9 P.3d 409, 477 (Haw.
200)C’Waiahole 1”). However, cost, “alone, would not render the alternative impracticable.”
Waichole II, 105 flaw. at 19,93 P.3d at. 661.

Examining the basic principles of the public trust doctrine, the Hawaii Supreme
Court in Waiahole II explained:

Under the public trust [doctrine] and the Code, permit applicants have the burden
of justifying their proposed uses in light of protected public rights in the
resource.” Waiahole 1, 94 Haw. at 160, 9 P.3d at 472. The Water Code requires,
inter alia, that the applicant prove that the proposed use of water is a
“reasonable-beneficial use” and is “consistent with public interest.” HRS §
174C-49(a)(2) and (4) (1993). “Reasonable-beneficial use” is defined as “the
use of water in such a quantity as is necessary for economic and efficient
utilization, for a purpose, and in a manner which is both reasonable and
consistent with the state and county land use plans and public interest.” HRS
§ l74C-3 (1993) (emphasis added).

Furthermore, besides advocating the social and economic utility of their
proposed uses, permit applicants must also demonstrate the absence
of practicable mitigating measures, including the use of alternative
water sources. Such a requirement is intrinsic to the public trust, the
statutory instream use protection scheme, and the definition of
‘reasonable-beneficial’ use, and is an essential part of any balancing
between competing interests.

Waiahole I, 94 Haw. at 161, 9 P,3d at 473 (citation omitted) (emphasis added)....

The Water Commission, on the other hand, is duty-bound to place the burden on
the applicant to justify the proposed water use in light of the trust purposes and
“weigh competing public and private water uses on a case-by-case basis[,J”
requiring a higher level of scrutiny for private commercial water usage. Id. 94
Haw. at 142, 9 P.3d at 454. Moreover, as discussed supra in section IlI.A.I., the
Water Commission’s findings must reasonably explain and justify its conclusions
and rulings. Id. 94 Haw. at 157-58,9 P.3d at 469-70. Finally,

the public trust compels the state duly to consider the cumulative
impact of existing and proposed diversions on trust purposes and to
implement reasonable measures to mitigate this impact, including
using alternative resources. . . . In sum, the state may compromise public
rights in the resource pursuant only to a decision made with a level of

209731V1/07-7l)EKT
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openness, diligence, and foresight commensurate with the high priority
these rights command under the laws of our state.

Id. 94 Haw. at 143, 9 P.3d at 455 (citations omitted) (emphasis added). In light of
the foregoing, this court must take a “close look” at the Water Commission’s
action to determine if it complies with the Water Code and the public trust
doctrine.

Waiahole II, 105 Raw, at 15-16,93 P.3d at. 657-658 (emphasis added).

Specifically addressing the cost considerations of an alternative, the court in
Walahole I held “Stream protection and restoration need not be the least expensive alternative
for ofistream users to be ‘practicable’ from a broader, long-term social and economic
perspective.” Waiahole 1, 94 Haw. at 165, 9 P.3d at 477 (emphasis added). Likewise, the court
in Waiahole II held that the lack of evidence regarding economic viability does not affect the
burden of proof, as follows:

Next, contrary to the Windward Parties’ argument, PMI’s failure to proffer
evidence regarding its financial condition does not affect whether it met its
burden of proof, inasmuch as it conceded that two of the three alternatives were
economically feasible. PMI found, however, one alternative not economically
feasible at $ 3.00 per 1,000 gallons, which appears to be higher than the county
rate schedules of 60 cents to $ 2.47 per 1,000 gallons as cited in Walahole I Id.
94 Haw. at 165, 9 P.3d at 477. Regardless of PMI’s financial situation, the Water
Commission “is not obliged to ensure that any particular user enjoy a subsidy or
guaranteed access to less expensive water sources when alternatives are available
and public values are at stake.” Id. As such, in the instant case, PMI’s ability to
afford $ 3.00 per 1,000 gallons, alone, would not render the alternative
practicable, just as PMPs inability to afford $ 3.00 per 1,000 gallons, alone,
would not render the alternative impracticable. The Water Commission
found that “an alternative source is practicable if it is available and capable
of being utilized after taking into consideration cost, existing technology, and
logistics in light of the overall water planning process.” [The Commission’s
Legal Framework, Findings Of Fact, And Decision And Order filed in Case No.
CCH-OA95-1 on December 28, 2001 [C’D&O II”)] at 124-25. Thus, the Water
Commission, according to its own standard, must determine whether the
alternative is available and capable of being utilized after considering cost,
technology, and logistics. Based on its D&O II, the Water Commission did as
much.

Waiahole II, 105 Raw. at 19, 93 P.3d at. 661 (emphasis added).
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B. Del Monte Wells 1, 3 and 4 Are Not Practicable Alternatives Considering
The Sustainable Yield, Potability, and Cost Prohibitions

Applying the proper standard set forth in Waiahole I and Walahole II, as well as
the non-exhaustive considerations of practicability set forth in Waiahole II, Del Monte Wells 1,3
and 4 are not practicable alternatives to water from the Waiahole Ditch System.

As stated above, the practicability of an alternative is determined by evaluating
‘whether the alternative is available and capable of being utilized after considering cost,
technology, and logistics in light of the overall water planning process.” Waiahole II, 105 Raw.
at 19, 93 P.3d at 661. Applying this standard, the court in Waiahole II found that non-exhaustive
factors such as chloride levels, sustainable yield, costs of desalinating, construction, and
operation, and the availability of leases and easements, could also render an alternative
impracticable. Walahole II, 105 Haw. at 18,93 P.3d at. 660.

In our case, Del Monte Wells 1, 3 and 4 are not practicable alternatives to water
from the Waiahole Ditch System, due to the sustainable yield, the potable quality of DelMonte
Well water, and the significant cost prohibitions.

1. The sustainable yield has been exceeded for the main source of Del
Monte Wells 3 and 4, and the demand for potable water to satisiS’
Central Oahu, Ewa, Nanakuli and Honolulu development exceeds the
unallocated supply available from the source of Del Monte Well 1

The lack of a sustainable yield has been held to render an alternative water source
impracticable. Waiahole 1!, 105 Raw. at 17-18, 93 P.3d at. 559-660 (“[The applicant] met its
burden of establishing the absence of practicable alternative water sources... [The applicant]
concluded that these [three] alternatives were not practicable based on the.., sustainable yield of
alternative two ).

In our case, Del Monte Wells 3 and 4 (State Well Nos. 2703-03 and 2703-04)
draw water from the Wahiawa Aquifer System, and are the primary sources of supply for the Del
Monte Wells System.’ The sustainable yield for the Wahiawa Aquifer System, as presently
established by the Commission, is 23 million gallons day (“mgd”).2 However, the existing
allocations exceed 23 mgd by 2.888 mgd.3 Accordingly, there is no remaining sustainable yield
from the Wahiawa Aquifer System available to the Applicants, and thus Del Monte Wells 3 and
4 are rendered impracticabLe as an alternative water source.

See Reply, at Exhibit Q, Report of Tom Nance dated April 23, 2009, p. 2.
2 See Reply, at Exhibit Q, p. 1

See Reply, at Exhibit Q, p.2,
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With respect to Del Monte Well I (State Well No. 2703-01), the planned and
foreseeable development in areas supplied with drinking water from the same source as Del
Monte Well I require water substantially exceeding the unallocated supply. Del Monte Well 1 is
classified as being in the Ewa-Kunia Aquifer.4 The Ewa-Kunia aquifer has a sustainable yield of
16 mgd and current allocations of 15.547 mgd, with a remaining allocable SUPPIY of 0.543 mgd.5
Physically, Del Monte Well I draws water from the Waipaliu-Wahiawa aquifer. The Waipahu
Wahiawa aquifer has a sustainable yield of 104 mgd and current allocations of 85.536 mgd, with
a remaining allocable supply of 18.464 mgd.7 However, it is important to consider that “[w]ells
drawing water from the Waipahu-Waiawa and Ewa-Kunia aquifers provide all of the drinking
water supply for Central Oahu makai of Wahiawa, Ewa and Nanakuli. In addition, [the Board of
Water Supply] exports more than 40 mgd from the Waipahu-Waiawa aquifer toward and into
Honolulu and would like to increase that amount.”8 The “planned and readily foreseeable
development in the areas supplied with drinking water from these two aquifer systems
substantially exceeds their remaining unallocated supply.” Accordingly, Del Monte Wells I is
not a practicable alternative water source when considered “in light of the overall water planning
process.”

2. The use of potable water for agricultural farming irrigation does not
conform to the Commission’s prioritization among public trusts

The water from the Wahiawa Aquifer System, the primary source for the Del
Monte Wells System, and the sole source of water for Del Monte Wells 3 and 4, is potable)°
The water from the Ewa-Kunia and Waipahu-Waiawa aquifers, the classified and physical
source of water for Del Monte Well 1, are also potable. Committing Applicants to the use of
potable water for agricultural farming irrigation conflicts with the Commission’s stated
prioritization among public trusts.

The Commission has held, in weighing and negotiating competing interests in
regulating water resources, that “[n]on-potable Waiahole Ditch water is available for its highest
and best use, agricultural irrigation” while “[a]gricultural use is not the highest and best use of [a
potable] Aquifer,” setting forth its reasoning as follows:

See Reply, at Exhibit Q, p. 3.

See Reply, at Exhibit Q, p. 3.

See Reply, at Exhibit Q, p. 3.

See Reply, at Exhibit Q, p. 3.

See Reply, at Exhibit Q, p. 3.

See Reply, at Exhibit Q, p.3.
° See Reply, at Exhibit Q, p.2.
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In Walahole I, the Court also confirmed that imposing different permit
conditions and restrictions on some uses but not others were “squarely within
the Commission’s appointed function of weighing and negotiating competing
interests in regulating the water resources of this state” as long as those
actions were not arbitrary and capricious. (94 flaw, at 168-169)

The Commission’s priorities are reflected in its “weighing and negotiating [of]
competing interests.” In issuing water use permits for ditch waters, the
Commission imposed stricter conditions for golf-course irrigation, because the
highest and best use of non-potable ditch water was for agriculture. On the
other hand, the highest and best use of potable Waipahu-Waiawa Aquifer
water is domestic use of the general public, particularly drinking water.
Municipal use does have the substantial purpose of domestic use of the general
public, particularly drinking water, but it may also include commercial and
industrial purposes, and the Court has yet to delineate the boundaries of “domestic
use of the general public.” On a related issue, the Court has applied the doctrine
of public use to public entities such as the BWS and in a decision involving the
BWS, has commented that “we understand public use to mean the actual
consumption of water by the general public.” (Reppun v Board of Water Supply,
65 Haw. 531, at 560, n. 21 and 22(1982).)

It is the Commission’s priority that water resources be matched with their highest
and best use. When applied by the Commission to water for agriculture uses
from a potable versus non-potable water source, the decision must be the use
of Ditch water and not water from the Waipahu-Waiawa Aquifer to irrigate
Campbell Estate’s agricultural lands. Non-potable Walahole Ditch water is
available for its highest and best use, agricultural irrigation. Agricultural use
is not the highest and best use of the Waipahu-Waiawa Aquifer. To use
potable Waipahu-Waiawa Aquifer water when a non-potable source is
equally and even more available, taking into consideration cost, existing
technology and logistics in light of the overall water planning process, would
be counter to the priorities of the Commission,

45. The Court has concluded that “lcjonsidering whether alternative water
resources are practicable innately requires prioritizing among public trust
resources.” (105 Haw. at 20) The Commission’s prioritizing results in the
conclusion that the highest use for Ditch water is for agricultural uses, while the
highest use for Waipahu-Waiawa Aquifer water is for potable purposes. Campbell
Estate’s water use permit application was for agriculture use on its lands, which is
best met with Ditch waters. Thus, after prioritizing among these two public trust
resources, the Commission concludes that Waipahu-Waiawa Aquifer water is not
a practicable alternative water resource, and a new well using such water, or any
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well utilizing the same source, is not a practicable alternative to the use of Ditch
water to irrigate Campbell Estate’s lands.

See the Commission’s Legal Framework, Findings Of Fact, And Decision And Order filed in
Case No. CCI-1-0A95-1 on July 13, 2Q06 (“D&O 111”), at COL 44(d), p. 58-59, In. 42-38
(emphasis added).

Like the case of water from the Waipahu-Waiawa Aquifer, waters from the -
Wahiawa, Kunia-Ewa and Waipahu-Waiawa aquifer systems are potable.” Prioritizing among -

Wahiawa, Kunia-Ewa and Waipahu-Waiawa waters, versus Waiahole Ditch water, it must be
concluded that (I) the highest and best use of potable Wahiawa, Kunia-Ewa and Waipahu
Waiawa waters is domestic use of the general public, particularly drinking water, (2) agricultural
farming is not the highest and best use of water from the Wahiawa, Kunia-Ewa and Waipahu
Waiawa aquifer systems, and (3) the highest use for Waiahole Ditch water is for agricultural
uses. It therefore follows that the Del Monte Wells 1, 3 and 4, utilizing the Wahiawa, Kunia
Ewa and Waipahu-Waiawa aquifers as sources, are not a practicable alternative water resources
to the use of Waiáhole Ditch water to irrigate Applicant’s farm.

3. Del Monte Wells 1, 3 and 4 present significant operational difficulties
and consequent cost prohibitions, that would place Applicants t an
economic disadvantage

The geographic properti&s of Del Monte Wells 1, 3 and 4 result in significant
operational difficulties, as well as consequent cost prohibitions. Such cost prohibitions will put
Applicants at a substantial disadvantage in relation to their competitors. These operational
difficulties and consequent cost prohibitions render Del Monte Wells 1, 3 and 4 impracticable
alternatives.

The practicability of an alternative is properly determined by evaluating “whether
the alternative is available and capable of being utilized after considering cost, technology, and
logistics in light of the overall water planning process.” Wafahole II, 105 Haw. at 19, 93 P.3d at
661. As such, it has been held that construction, operation and the cost thereof may render an
alternative water source impracticable. Waiahole IJ, 105 Raw. at 17-18, 93 P.3d at. 559-660
(“[The applicant] met its burden of establishing the absence of practicable alternative water
sources... [The applicant] concluded that these [three] alternatives were not practicable based on
the... costs of... construction, and operation ).

Here, the geographic properties of Del Monte Wells 1, 3 and 4 present substantial
operational difficulties, including the maintenance and operation of multiple well locations, and
the need for complex, costly and labor intensive pumping lifts to reach the Del Monte Wells 1, 3

See Reply, at Exhibit Q, p.2.
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and 4 reservoir at 1,040 feet elevation. Del Monte Wells 1, 3 and 4, are three distinct wells at
three separate well locations.’2 The multiplicity of locations results in the necessity for over 10
miles of conveyance pipelines, pressure relief valves, isolation valves and appurtenances, as well
as a 2,000,000 gallon reservoir.1’ The elevation of the open storage reservoir for Del Monte
Wells 1, 3 and 4, is approximately 1,040 feet.’4 The tremendous elevation results in the need for
pumping lifts that are more complex, costly and labor intensive than their counterparts in
Kahuku, in Ewa, or at Campbell Wells EP 5 & 6) For example, the Del Monte System’s well
pumps require daily manual operation, and cannot be automated on a practical level due to the
large well pump capacities (2.16 mgd, 2.09 mgd and 1 .07 mgd) relative to the modest storage
capacity (less than 2.0 mgd).’6 As well, the pump at Del Monte Well 4 is diesel driven through
an angle gear drive, requiring more labor intensive maintenance and cost than its electric motor-
driven counterpart.’7

As a result of these operational difficulties, the water from Del Monte Wells 1, 3
and 4 come at a substantial cost. It is estimated that water from Del Monte Wells 1, 3 and 4
will cost well over $2.00 per 1,000 gallons during initial stages when pumping rates are low,
and S 1.60 per 1,000 gallons when pumping rates reach 3.0 mgd, exclusive of pump
replacement costs)8 In addition, replacement costs for the pump at Del Monte Well 3 has been
estimated at $340,000.00, to be incurred in approximately 6 years.’9 Replacement costs for the
pump at Del Monte Well 4 has been estimated at $475,000.00, to be incurred in approximately
2.5 years.2° Replacement costs annualized at a rate of 8% would be $73,500.00 for Well 3 and
$2] 7,000.00 for Well 42 In other words, replacement costs will run more than $0.25 per 1,000
gallons.22 Therefore, water from Del Monte Wells 1, 3 and 4 will cost more than $1.85 to
$2.25 per 1,000 gallons, inclusive of pump replacement costs.

Applicants will be at a substantial competitive disadvantage relative to other
farming operations on Oahu if required to use Del Monte Well water at the rate of $1.85 to $2.25
per 1,000 gallons, or even at $1.60 to $2.00 per 1,000 gallons assuming no pump replacement

12 See Reply, at Exhibit R, Report of Donald R. McDonald, P.E., dated April 23, 2009, p. I.
‘ See Reply, at Exhibit K, p. I.

See Reply, at Exhibit R, p. I; and Exhibit Q, p. I.

“See Reply, at Exhibit Q, p. 1-2; and Exhibit R, p. 1.
6 See Reply, at Exhibit Q, p.2.

“See Reply, at Exhibit Q, p. 2; and Exhibit K, p. I.

“See Application, at Exhibit J, p. 1.

‘9See Reply, at Exhibit R, p.2.
20 See Reply, at Exhibit R, p. 2.
21 See Reply, at Exhibit R, p.2.
22 See Reply, at Exhibit R, p. 2.
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will ever be needed. Ewa farmers are currently paying approximately $0.70 per 1,000 gallons of
water.23 Kahuku farmers are paying approximately $0.55 and $0.85 per 1,000 gallons of water.24
In fact, the Applicants themselves pay $0.72 per 1,000 gallons in Ewa,25 and $0.55 to $0.60 and
$0.82 per 1,000 gallons in Kahuku.26’27 Water from the Waiahole Ditch System is currently
being provided to farmers at the rate of approximately $0.5 17 per thousand gallons.29 If
Applicants were required to use Del Monte Wells 1, 3 and 4, even at the lowest estimated rate of
$1.60 per 1,000 gallons assuming no repairs are required, Applicants would nevertheless be
substantially disadvantaged by water costs at least 228% of that paid by Ewa farmers, 290% of
that paid by Kahuku farmers, and 309% of that paid by farmers utilizing water from the
Waiáhole Ditch System. Accordingly, the Applicants would be at a distinct and substantial
competitive disadvantage if required to use Del Monte Wells 1, 3 and 4.

MSR and HO dispute the Applicants’ alternatives analysis of Del Monte Wells I,
3 and 4, by (I) suggesting that Applicants have been using water from the Board of Water
Supply while operating at a profit, (2) asserting that Applicants’ cost analysis for the
maintenance of Del Monte Wells 1, 3 and 4 is inflated when compared to a cost analysis for the
maintenance of well EP 5 & 6; and (3) asserting that Waiahole Ditch System water is only
marginally less expensive than water from Del Monte Wells 1, 3 and 4, when analysis of Del
Monte Wells 1, 3 and 4 is made by “substitute[ingj” labor costs relevant to the maintenance of
well EP 5 & 6. However, MSR and HO’s suggestions and assertions are based on pure
speculation in so far as they “presume[e]” to know how much Applicants are paying for water at
their Ewa and Kahuku farms, and to the extent they imply that a cost analysis for the
maintenance of well EP 5 & 6 is “compare{able]” to, applicable to or can “substituted” for a cost
analysis for the maintenance of Del Monte Wells 1, 3 and 4.

There is no basis in fact to MSR and HO’s assertion that “It would appear
applicants themselves have been willing and able to pay the agricultural rate for water while
operating similar farms profitably on Oahu... Presumably, they have been using water form the
Board of Water Supply.” To the contrary, Applicants do not obtain water for their Ewa and
Kahuku farms from the Board of Water Supply, nor do they pay the Board of Water Supply
agricultural rate. Applicants obtain their water from sources outside of the Board of Water
Supply and pay $0.72 per 1,000 gallons in Ewa,3°and $0.55 to $0.60 and $0.82 per 1,000 gallons

23 See Reply, at Exhibit Q, p. I; and Exhibit R, p. I.
24 See Reply, at Exhibit R, p. 1.
25 See Reply at ExhibitS, Affidavit of Frank Law.
26 See Reply at Exhibit T, Affidavit of Thomas Law.
2? See Reply at Exhibit U, Affidavit of Tony Law.
29 See Reply, at Exhibit R, p. I.
° See Reply at Exhibit S. Affidavit of Frank Law.
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in Kahuku.31 32 Moreover, it is evident that allegations made by MSR and HO are made absent
any reasonable investigation, when considering that water from the Board of Water Supply is
typically not used for irrigation in Ewa or Kahuku.33 In other words, not only have MSR and HO
forgone the presentation of hard facts, MSR and HO have also dispensed with the presentation
conclusions reasonably drawn from facts. MSR and HO have provided the Commission with
nothing by which it can find in favor of MSR and HO. Had MSR and HO conducted a
reasonable investigation before presenting the Commission with inferences and presumptions, it
would have become clear that irrigation water in Ewa is typically obtained from the former
Campbell Estate water system at the above identified rate of approximately $0.72 per 1,000
gallons, while irrigation water in Kahuku is generally obtained from Hawaii Reserves, Inc. and
Malaekahana Partners at the rate of approximately $0.55 and $0.82 per 1,000 gallons
respectively.34

Likewise, there is no basis in fact or science supporting MSR and HO’s inference
that Donald R. McDonald, P.E.’s cost estimate to maintain Del Monte Wells 1, 3 and 4i5 can be
“compared” or “substituted” with Joseph Vierra, P.E.’s cost estimate to maintain well EP 5 &36 It follows that there is also no basis in fact or science supporting MSR and HO’s ensuing
conclusion that Mr. McDonald’s cost estimate is “inflated.” Evaluating the relevant facts and
applicable scientific principles, there are three reasons why Mr. Vierra’s cost analysis for the
maintenance of well EP 5 & 6 is simply not applicable to the maintenance costs for Del Monte
Wells I, 3 and 4. First, Mr. Vierra clearly states in the preface of his report:

these cost estimates and ultimate analysis of the cost of water apply only to the
conditions existing at year-end 2004. Construction costs are rising dramatically in
Hawaii and, if current trends continue, construction costs and their conversion to
annual costs for providing water will also rise dramatically.38

Second, given the substantial differences in location and operating systems, parallels cannot be
drawn between Mr. Vierra’s cost analysis for well EP 5 & 6 and Mr. McDonald’s cost analysis
for the Del Monte Wells 1, 3 and 4. Mr. Vierra’s estimate relates to a single well location, while
Mr. McDonald’s estimate covers the entire Del Monte Well System comprised on three different

See Reply at Exhibit T, Affidavit of Thomas Law.
32 See Reply at Exhibit U, Affidavit of Tony Law.

See Reply, at Exhibit Q, p. I; and Exhibit R, p. I.

See Reply, at Exhibit Q, p. I; and Exhibit R, p. I.

See Application, at Exhibit J.

365ee MSR and HO’s Exhibit I.

See MSR and HO’s Exhibit 1, alp. I
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locations.39 Mr. McDonald’s analysis therefore accounts for over 10 miles of conveyance
pipelines, pressure relief valves, isolation valves and appurtenances, as well as a 2,000,000
gallon reservoir necessitated by the scattered nature of the Del Monte Well System, while
Mr. Vierra’s analysis does not account for such equipment and infrastructure. As well,
Mr. Vierra’s estimate relates to a low land well system requiring a pumping lift of 300 feet or
less, while Mr. McDonald’s estimate relates to wells with a reservoir at approximately 1,040 feet
elevation requiring a pumping lift of over 1,000 feet.4° As stated above, the tremendous
elevation results in the need for pumping lifts that are more complex and labor intensive than
pumping lifts adequate for lower elevations, ultimately requiring daily manual operation.4’
Third, Mr. Vierra does not purport that his cost analysis for well EP 5 & 6 correlates to
maintenance costs associated with Del Monte Wells 1, 3 and 4. Moreover, no other qualified
expert in well maintenance has opined that Mr. Vierra’s report is applicable to the maintenance
costs for Del Monte Wells 1, 3 and 4. MSR and HO have not advanced a single shred of expert
(or otherwise reliable) evidence upon which the Commission can rely to find in their favor.

As discussed above, MSR and HO’s allegation that WaiAhole Ditch System water
is only marginally less expensive than water from Del Monte Wells 1, 3 and 4, is based
calculations improperly “substitut[ing” labor costs relevant to the maintenance of Del Monte
Wells I. 3 and 4. with labor costs relevant to the maintenance of well EP 5 & 6, as discussed
above. Looking properly to Mr. McDonald’s cost estimate to maintain Del Monte Wells 1, 3 and
4, it is clear that the cost of Del Monte Well System water (not inclusive of replacement costs) is
at least three times the cost of Waiahole Ditch System water. It is estimated that water from Del
Monte Wells 1, 3 and 4 will cost well over $2.00 per 1,000 gallons during initial stages when
pumping rates are low, and $1.60 rel. 1,000 gallons when pumping rates reach 3.0 mgd,
exclusive of pump replacement costs. 2 When considering pump replacement costs, water from
Del Monte Wells 1, 3 and 4 will cost more than $1.85 to $2.25 per 1,000 gallons, inclusive of
pump replacement costs.43 In contrast, water from the Waihole Ditch System is currently being
provided to farmers at the rate of approximately $0.5 17 per thousand gallons.44 The cost of
water from Del Monte Wells 1, 3 and 4 is at about 309% the cost of water from the Waiãhole
Ditch System.

Considering the operational difficulties arising from the geographic properties of
Del Monte Wells 1, 3 and 4, the consequent cost prohibitions associated with Del Monte Well

See Reply, at Exhibit R, p. I; and Exhibit Q, p. I; see also Application, at Exhibit J, p.2.
40 See Reply, at Exhibit Q, p. 1; and Exhibit R, p. I.
‘ See Reply, at Exhibit Q, p. 1-2; and Exhibit R, p. 1.
42 See Application, at Exhibit J, p. I.

See Reply, at Exhibit R, p. 2.

“See Reply, at Exhibit R, p. I.
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water, the lack of a sustainable yield, and the potable quality of Del Monte Well water, Del
Monte Wells 1, 3 and 4 must be rendered impracticable alternatives.

C. The Applicants Met Their Burden of Proof by Making Goodfaith Requests
Upon Permittees For Unused-Permitted Waters

MSR and HO assert that Applicants have not met their burden of showing that the
requested Waiahole Ditch water is in such a quantity “as is necessary for economic and efficient
utilization,” because Waiähole Ditch “water already permitted for offstream use is not being
fully utilized.” However, the standard for awarding a water use permit does not require that an
applicant exhaust permitted waters within the proposed water source, by challenging the water
needs of existing-permitted users. Even assuming the standard requires such a showing,
Applicants have met their burden by requesting that holders of Waiahole Ditch water permits
identify any unused allocation for further adjudication by the Commission.

MSR and HO are wrong in so far as they infer Applicants are required to
challenge the actual water needs of existing-permitted users of the proposed water source.
Applicants have the burden of proving that the proposed use of water is “in such a quantity as is
necessary for economic and efficient utilization,” Waiahole II. 105 Haw. at 15, 93 P.3d at 657.
Under this condition required by the State Water Code for water use permits, “at a very
minimum, applicants must prove their own actual water needs.” Waiahole 1, 94 Haw. at 161,
93 P.3d at 473 (emphasis added). Under this condition, “applicants must also demonstrate the
absence of practicable mitigating measures, including the use of alternative water sources.” Id.
MSR and HO not only propose that Applicants are required to prove their own actual water
needs, but also propose that Applicants are required to exhaust permitted waters within the
proposed water source, by challenging the water needs of existing-permitted users. The later is
simply not required under the “actual needs” prong. MSR and HO’s contentions regarding
unused-permitted waters are more properly analyzed under the prong of “alternative water
sources.” However, unused-permitted Waiahole Ditch waters do not constitute alternative water
sources since (1) an alternative water source, by its very nature, is water outside of the proposed
water source, in this case Waiflhole Ditch water, and (2) Applicants do not have the practical
option of annexing an existing user’s allocation where the State Water Code gives existing legal
uses priority over new uses in the permitting process. See HRS § 174C-49(a)(3) (requiring
applicants for new use to establish that the new use “will not interfere with any existing legal use
of water). Indeed, it appears MSR and HO realize that unused-permitted Waiahole Ditch waters
do not constitute alternative water sources, and therefore advance the exhaustion of unused-
permitted Waiahole Ditch waters under the guise of “economic and efficient utilization.”
However, the burden of proof for efficient utilization is met where the applicant’s ot actual
water needs are proved.

Even assuming argz4endo, Applicants are required to exhaust unused-permitted
waters, Applicants have met this burden. As MSR and HO point out, the Applicants sent thirteen
letters to permittees of Waiahole Ditch water, requesting that they identif5i any unused allocation
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so that the information could be forwarded to the Commission.45 Specifically, a letter was sent
to every permittee of Waiãhole Ditch water. Applicants received five letters in response, all
indicating that they had no unused allocation of Waiahole Ditch water, either by virtue of use or
lack of permit.46 Thus, Applicants satisfied any burden they may have to seek unused-permitted
waters by making a goodfaith request to existing permittees for the identification of unused-
permitted waters, with the intent to forward such information to the Commission for fiwther
adjudication. Applicants are agreeable to accepting any unused-permitted WaiAhole Ditch water.

D. The Law Does Not Mandate A Bar On The Issuance of Offstream Water Use
Permits During The Pendency of Interim Instream Flow Standards

There exists no legal basis for MSR and HO’s demand that the Commission
withhold from the issuance of a water use permit during the pendency of the IIFS. Moreover,
any dispute MSR and HO have regarding the propriety of the IIFS is not properly brought before
the Commission in response to this Application for water use permit.

It was previously proposed by a party to Walahole I, as now propose by MSR and
HO here, that “the Commission bar the issuance of any permits for offstream uses until sufficient
scientific information on instream requirements becomes available.” See Waiahole 1, 94 Raw. at
159,9 P.3d at 471. The Hawaii Supreme Court responded by unambiguously holding that the
law does not mandate such a bar, as follows:

We do not believe that the law mandates such a per se rule. The Commission
can hardly be expected to suspend all offstream uses, however reasonable and
beneficial, for an indefinite period of time that, according to the Commission,
may amount to years.

This dilemma offers no simple solution. At the present time, we hold only that
the Commission’s inability to designate more definitive instream flow
standards neither allows the prolonged deferral of the question of instream use
protection nor necessarily precludes present and future allocations for
offstream purposes.

Id. (emphasis added). Accordingly, there exists no legal authority preventing the Commission’s
award of a water use permit by virtue of the IIFS.

Moreover, MSR and HO may not properly use this proceeding for adjudication
under the water use regulation, as a venue to challenge the propriety of instream use protection
standards. It has been held that “The statute relating to instream use protection, HRS Chapter

See Application, at Exhibit L.

See Application, at Exhibit L.
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174C, part VI, or HRS § 174C-71, operates independently of the procedures for water use
regulation outlined in I-IRS chapter 174C, part IV (1993 & Supp. 1999).” Walahole 1, 94 Haw. at
148, 9 P.3d at 460. Likewise, the Hawaii Administrative Rules (“HAR”) governing the petition
procedures for adopting interim or permanent instream flow standards, HAR § 13-169-1, et seq.,
operates independently of the application procedures for water use permits, HAR § 13-171-1,
et seq. Although Case No. CCH-0A95-1 involved the adjudication of flow standards together
with the adjudication of applications for water use permits, the facts in Case No. CCH-0A95-1
differ from the facts here. In Case No. CCH-0A95-1, petitions were filed for water reservations,
petitions were filed to amend the IIFS, and the Commission issued an order for a combined
contested case hearing. In the case here, the Commission has not ordered that Applicants’
Application be combined with any petition to amend the IIFS. Accordingly, MSR and HO’s
objections based on the propriety of the IIFS are inappropriate.

III. CONCLUSION

Based on the foregoing, it is respectfully requested that Fat Law’s Farm, Inc.,
Law Tieng’s Farm, Tony and Manyvone Law, and Rae and Phouaugphet Viengkhou’s Water
Use Permit No. 871 be approved, and that the Commission issue a Water Use Permit
accordingly.

Very truly yoursa— .*aj

Dennis J. liwang C!
Elmira K.L, Tsang

End. Exhibit Q - Report of Tom Nance dated April 23, 2009
Exhibit R - Report of Donald R. McDonald, P.E. dated April 23, 2009
Exhibit S — Affidavit of Frank Law
Exhibit T — Affidavit of Thomas Law
Exhibit U — Affidavit of Tony Law

cc: Paul Achitoff, Esq. w/encs.

209731v1107.71IEKT
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April 23, 2009

09-096 (0746)

Tom Nance Water
Resource Engineering

Dennis J. Hwang, Esq.
O’Connor Playdon & Guben LLP
Pacific Guardian Center - Makai Tower
733 Bishop Street - 24th Floor
Honolulu Hawaii 96813

Dear Mr. Hwang:
Comments on the Earthjustice Objections to

Water Use Permit Application No, 871
to Use Waiahole Water for Agricultural Irrigation on

TMK 9-2-004:001 in Kunia, Oahu

This letter addresses three aspects of the objections to Water Use Permit Application (WUPA)
No. 871 raised by Earthjustice (EJ) in its April 131 2009 letter to the State Commission on Water Resource
Management (CWRM). These aspects are: (1) incorrectly characterizing the costs of agricultural
irrigation supply in Ewa and Kahuku (bottom of page 2 and top of page 3 of the El letter]; (2) incorrectly
applying the costs presented by Joe Vierra for EP 5 & 6 as comparable to required operation and
maintenance of the Del Monte system (top of page i; and (3) resource management choices the CWRM
must make in evaluating WUPA No. 871.

Actual Operating Costs of Irrigation SuDoly in Ewa, Kahuku, and the Del Monte System in Kunia.
EJ incorrectly assumes that irrigation water used in Ewa and Kahuku is provided by the Honolulu Board
of Water Supply (BWS) at its present agricultural rate of $1.05 per thousand gallons (kgal). In actual fact,
BWS water is not used for this purpose in either location. In Ewa, the irrigation water is provided from
former sugarcane plantation well batteries at a cost that Is presently $0.72/kgal. In Kahuku, irrigation
water is supplied from private systems at prices which range from $0.55 to $0.82 per kgal. These prices
are obviously far less than the anticipated rate of $1.47 to $2.O4Ikgal computed by AgTech Pacific for the
Del Monte system (Appendix J of the WUPA). The largest factor accounting for this difference is the
contrasting pumping lifts. Power, either electric or diesel, is the largest cost component of using a
pumped groundwater system. In Ewa and Kahuku, farming is on land at low elevation which requires
only modest pumping lifts of less than 300 feet (including delivery pressure to customers). In comparison,
pumps in the three wells of the Del Monte system in Kunia lift water into an open storage reservoir at
1040-foot elevation. As a result, the power cost of pumping the Del Monte wells is more than three times
greater than in Ewa or Kahuku.

Manpower Requirements to Run Del Monte’s Kunia System. Agtech Pacific’s estimated cost to
operate and maintain Del Monte’s Kunia irrigation system include a “.,. fixed operating cost of $22,000 per
month for maintenance and administration crew, maintenance materials and associated indirect costs.”
EJ states that this cost is “... substantially inflated”. It suggests that this cost is just $30,000 per year (ie.
$2500 per month) based on testimony in the Waiahole case by Joe Vierra that all that would be required

OSOAla Moanaaoulevard, Snite4C)6 . Uo,mIuEu, Hawaii 96813-5411 PI,oiic: C8O8I 537-hal . Fax: (8O8 53S—7757 . Eniail: tom@ntwrc.com
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are “... semi-weekly inspections and adjustments of the pump controls.’ The reality is that Agtech
Pacifies cost estimate (Appendix J of the WUPA) was made with accurate and detailed knowledge of the
Del Monte system’s actual operating and maintenance requirements and included, unlike Mr. Vierra’s
testimony in the Waiahole case, all aspects of operating the entire system. Some of these aspects are:

• Operation of the system’s well pumps Is not automated, and due to the large well pump
capacities (2.16, 2.09, and 1.07 MGD) relative to its modest storage (less than 2 MG), it is not
practical to do so. Daily manual operation of the well pumps is required.

• Del Monte Pump 4 (State Well No. 2703-04) is run by a large diesel engine (520 HP) through an
angle gear drive. Operation of the diesel engine is far more labor intensive than automated,
electric motor-driven well pumps.

• Operation of the entire irrigation system is not limited to short, semi-weekly visits to the well
pumps. It includes maintenance of the reservoir, booster pumps, transmissiorildistribution
pipelines, air release valves, and customer meters. It also includes administrative tasks
associated with the water system’s personnel and the purchasing of supplies and replacement
equipment. None of these actual system requirements were included in the testimony by Joe
Vierra cited by B.). They have been correctly included in the cost analyses by Agtech Pacific.

In short, Mr. Vierra’s allowance for semi-weekly visits to a fully automated well pumping facility in
Ewe is not comparable to the operating requirements of the Del Monte well pumps and also does not
include any of the other tasks that go into operating a labor intensive and aging former plantation
irrigation system.

Resource ManaQernent Choice Posed by WtJPA No. 871. By incorrectly portraying the costs to
operate the Del Monte system, as well as also incorrectly suggesting that its costs are comparable to
operating costs in Ewa and Kahuku, El suggests that the Del Monte system is a practicable alternative
and therefore a basis to deny WUPA No. 871. From a larger perspective of competing uses of limited
water resources, the following aspects are relevant to judging the appropriateness ol WUPA No. 871:

• Del Monte Pumps 3 and 4 (State Well Nos. 2703-03 and -04) are the primary sources of supply
for the Del Monte system. They draw potable quality groundwater from the Wahiawa Aquifer
System. At present, this aquifer’s 23 MGD sustainable yield as set by the CWRM is over
allocated by 2.888 MGD, In other words, there is no remaining allocable supply for new uses
such as additional drinking water for the BWS system in Wahiawa, the Army’s system is
Schofield, and the Navy’s system at NCTAMS. Where there is a practical alternative to using the
drinking water supply for agricultural irrigation -- Waiahole Ditch water in the case of W\JPA No.
871 -- it should be utilized.
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At present, the CWRM lists Del Monte 1 (State No. 2703-01) as being in the Ewa-Kunia Aquifer.
This aquifer system has a sustainable yield of 16 MCD and current allocations of 15.457 MCD,
meaning the remaining allocable supply is 0.543 MCD. Physically, the well actually draws water
from the Waipahu-Waiawa Aquifer. Its sustainable yield is 104 MCD. Total allocated supply is
85.536 MCD, leaving 18.464 MCD as the available unallocated supply,

Wells drawing water from the Waipahu-Waiawa and Ewa-Kunia aquifers provide all of the
drinking water supply for Central Cahu makai of Wahiawa, Ewa, and Nanakuli. In addition, BWS
exports more than 40 MCD from the Waipahu-Waiawa Aquifer toward and into Honolulu and
would like to increase that amount. Planned and readily foreseeable development in the areas
supplied with drinking water from these two aquifer systems substantially exceeds their remaining
unallocated supply. In other words, full use of the available and exploitable, potable quality
groundwater supply is a foreseeable and not too distant reality. When it arrives, desalting saline
groundwater or seawater will be necessary. Although BWS’ planned desalting plant is at the
makai end of James Campbell Industrial Park and will only provide water to customers in Ewa
and Nanakull, the cost of this far more expensive next increment of drinking water will be borne
island wide. With a significant portion of drinking water provided by desalting, the price of BWS
water for all island residents will likely to be at last 20 percent higher. That should be given
significant weight in judging the appropriateness of the use of Waiahole water as an alternative to
potable quality groundwater for agricultural irrigation.

Sincerely,

Tom Nance
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April 23, 2009

To: O’Connor Playdon & Guben LLP
733 Bishop Street, 24th Floor
Honolulu, Hawaii 96813-4070

Attn.: Dennis Hwang

Re: Earthjustice Objection to Water Use Permit Application no. 871

Dear Mr. Hwang:

After reviewing the Earthjustice objection to the Fat Law Water Use Permit application, I
would like to offer a few comments.

Cost of water currently used by applicants
Mr. Achitoff states “Presumably they have been using water from the Board of Water
Supply’, implying they have been successfully farming while paying comparable rates to
what they would be paying for Del Monte well water. This is totally inaccurate. Farmers
in the Ewa typically get their water from the former Campbell Estate water system
consisting of pumps EP 3 & 4, EP 5 & 6 and EP 7 & 8, which is now owned by DR
Horton. This water is charged at cost which varies from year to year. The 2008 rate was
under $0.70 per 1000 gallons. Fat Law gets their water indirectly from this system,
actually purchasing it from Aloun Farms, their most current cost is $0.72 per 1000
gallons. In Kahuku, the majority of farmers like Tony Law and Law Tieng’s Farm get
their water from 2 sources, Hawaii Reserves Inc. and Malaekahana Partners. Both
provide water at comparable rates within the range of $0.55 and $0.82 per 1000
gallons. Currently Tony Law pays $0.55 and $0.82 per 1000 gallons at the locations he
farms and Law Tieng’s Farm pays $0.60 and $0.82 per 1000 gallons at the locations he
famis. These rates are more comparable to the agricultural rate for Waiahole water
which currently is $0.517 per 1000 gallons.

ADDlicant’s cost estimate for Del Monte well water
Mr. Achitoff states “applicants cost estimates for Del Monte well nos. 1,3 and 4 are
substantially inflated”, then compares applicants cost estimates to those provided by Mr.
Joseph Vierra for the operation of former Campbell well EP 5 & 6. This comparison is, in
no way, a fair comparison and is grossly misleading. Mr. Vierra’s estimate is for
operation of a single well location. In contrast, the applicant’s cost estimate for the Del
Monte well water is for an entire water system including, not one well location, but 3
different well locations, approximately 10 miles of conveyance piping, pressure relief
valves, isolation valves, miscellaneous appurtenances and a 2 million gallon reservoir.
All wells are deep wells which pump to an elevation greater than 1000 feet. This can not
be compared to EP 5 and 6 which has a pumping lift of less than 300’. In addition, one
of the Del Monte wells, Well #4, is diesel driven adding an additional level of complexity
with respect to maintenance and cost. So, in fact, the applicants estimate are based on

Phone: (808) 636-2020 • Fax (808) 638-8928 e-mail: agtechhawaiisrs.om
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accurate factors and, if anything, would be underestimated as they do not consider
future replacement costs.

Consideration of future replacement costs for Del Monte pumps: Bill Moore from Beylick
Drilling & Pump Service evaluated Well #3 and #4 in October of 2007, refer to
attachments. At that time he estimated life for Well #3 to be —40,000 hours with a
subsequent service cost estimated to be $340,000. He estimated the life of Well #4 to
be between 15- 18,000 hours with a service cost estimated to be $475,000. If we were
to assume the pumps operate 75% of the time then major service will be required in 6
years for Well #3 and 2 % years for Well #4. Assuming an interest rate of 8%, equal
annual payments of $73,500 for Well #3 and $217,000 for Well #4 would be required to
finance this. This adds more than $0.25 per thousand gallons to the Del Monte well
cost.

Please let me know if I can be of any help.

Sincerely,

Donald R. McDonald PE

Phone: (808) 636-2020 • Fax (808) 638-8928 e-mail: agtechhawaii.rr.com
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STATE OF HAWAII

0

Regarding Application for Ground Water
Use Permit

FAT LAW’S FARM, INC., LAW TIENG’S
FARM, TONY AND MANYVONE LAW,
AND HAE AND PHOUAUGPHET
VIENGKHOU,

Applicants,

AFFIDAVIT OF FRANK LAW

STATE OF HAWAII

AFFIDAVIT OF FRANK LAW

)
) 55:

CITY AND COUNTY OF HONOLULU )

FRANK LAW, being first duly sworn on oath, deposes and says:

1. I am a resident of Honolulu, Hawaii.

2. I make this affidavit of my own personal knowledge and information and am

competent to testis’ as to all matters contained herein.

3. 1am the Vice President at Fat Law’s Farm located at 9 1-2081 Fort Weaver Road,

Ewa Beach, HI 96706.

4. At my farm, I pay $0.72 cents per 1000 gallons of water.

Further Affiant sayeth naught.

Subscribed and sworn to before me

FRANK L4’*

this 23rd day of April, 2009

Print name: Sherrie Yabes
Notary Public, State of Ha*
My Commission Expires:

Doe. Date: tb c4%-a
Sherrie Yabes

.1

-

Doc. Description:

# Pages: 1
First Circuit

EXHIB Sn



STATE OF HAWAII

Regarding Application for Ground Water
Use Permit

FAT LAW’S FARM, INC., LAW TIENG’S
FARM, TONY AN]) MANYVONE LAW,
AND HAS AND PHOUAUGPNET
VIENGKHOU,

Applicants,

AFFIDAVIT OF THOMAS LAW

AFFIDAVIT OF THOMAS LAW

STATE OF HAWAII

CITY AN!) COUNTY OF HONOLULU

)
55:

)

THOMAS LAW, being first duly sworn on oath, deposes and says:

1. I am a resident of Waipahu, Hawaii.

2. I make this affidavit of my own personal knowledge and information and am

competent to testi& as to all matters contained herein.

3. I am the operator of Law Tieng’s Farm located at 56-156 Kamehameha Highway,

Kahuku, HI 96731.

4. At my farm, I get water from two sources. At one source, I pay $0.60 cents per

1,000 gallons. At the second source, I pay $0.82 cents per 1,000 gallons.

Further Affiant sayeth naught.

THOMAS LAW

Subscribedjnd sworn to before me
this o2sY’°’day of 473fl’) , 2009

Va—
Print name: 5’flCrrs
Notary Public, State of Hawaii
My Commission Expires:

EXHIBIT “T”

Doe. Date: Nb âVQ-
Shenie Yabes
Doe. Oesciiption: ta’Sa”i

MJ.
02.141 f*E

dhCn&&tr ‘24$1
Notary Signature 1E OF

NOTARY CERTIFCAT(øW,,itti”
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STATE OF HAWAII

Regarding Application for Ground Water
Use Permit AFFIDAVIT OF TONY LAW

FAT LAW’S FARM, NC., LAW TIENG’S
FARM, TONY AND MANYVONE LAW,
AND HAE AND PHOUAUGPHET
VIENGK.HOU,

Applicants,

AFFIDAVIT OF TONY LAW

STATE OF HAWAII )
) 55:

CITY AND COUNTY OF HONOLULU )

TONY LAW, being first duly sworn on oath, deposes and says:

1. I am a resident of Kahuku, Hawaii.

2. I make this affidavit of my own personal knowledge and information and

am competent to testify as to all matters contained herein.

3. I am the sole proprietor of Tony Law Farm located at 57-146

Kamehameha Highway, Hawaii 96731 operating in Waianae, Kahuku and Ewa Beach.

4. At my farm, I get water from two sources. At one source, I pay $0.55

cents per 1,000 gallons. At the second source, I pay $0.82 cents per 1,000 gallons.

Further Affiant sayeth naught.

cL
T6N$’LAVI

Subscribe,and sworn to before me
this day of Rpni

SniD6thb -%
Print name: Shernc)

*Notary Public, State of Hawaii! . 02-14
My Commission Expires:

___________

4
‘‘toy’$

EXHIIIT j.)”

Doc. Date: NocdnU- # Pag
SherrieYabes —.

Doe. Description:



Aquifer System Area Water Use Permit Index totaO

ISLAND OF OAHU

Aquifer System Ground Water Management Area: WAIAHOLE DITCH
Sustainable Yield = 15

WUP No Approved Applicant Well No. Well Name WUP 12-MA V
(mgi!) (mad)

619 1212812001 DOLEICASTLE&COOKE 2657-05 WAIAWADEVTUN 2.130

619 12/28/2001 DOLE/CASTLE & COOKE 2853-01 WAIAHOLE MAIN

619 12/28/2001 DOLE/CASTLE & COOKE 2953-Cl UWAU 0EV TUN

619 12/28/2001 DOLE/CASTLE & COOKE 2953-02 WAIKANE DEVTUN #2

619 12/23/2001 DOLE/CASTLE & COOKE 2953-03 UWAU TUN EXT

619 12/28/2001 DOLE/CASTLE & COOKE 3053-Cl WAIKANE DEV TUN #1

619 12/28/2001 DOLE/CASTLE & COOKE 3154-01 KAHANA DEV TUN

630 12/28/2001 STATE DLNR 2557-05 WAIAWA DEVTUN 0.150

630 12/28/2001 STATE DLNR 2853-0 1 WAIAHOLE MAIN

630 12/28/2001 STATE DLNR 2953-01 UWAU DEVTUN

630 12/28/2001 STATE DLNR 2953-02 WAIKANE 0EV TUN 2

630 12/28/2001 STATE DLNR 2953-03 UWAU TUN EXT

630 12/28/2001 STATE DLNR 3053-01 WAIKANE 0EV TUN 1

630 12/28/2001 STATE DLNR 3154-01 KM-lANA DEVTUN

631 12/28/2001 MILILANI MEMORIAL PARK 2657-05 WAIAWA DEV TUN 0.140

631 12/28/2001 MILILANI MEMORIAL PARK 2853-Cl WAIAHOLE MAIN

631 12/28/2001 MILILANI MEMORIAL PARK 2953-01 UWAU DEV TUN

631 12/28/2001 MILILANI MEMORIAL PARK 2953-02 WAIKANE 0EV TUN #2

631 12/28/2001 MIULANI MEMORIAL PARK 2953-03 UWAU TUN EXT

631 12/28/2001 MILILANI MEMORIAL PARK 3053-01 WAIKANE 0EV TUN #1

631 12/28/2001 MILILANI MEMORIAL PARK 3154-01 KAHANA DEVT’JN

632 12/28/2001 MILILANI GOLF CLUB 2657-05 WAIAWA 0EV TUN 0.250

632 12/28/2001 MILILANI GOLF CLUB 2853-01 WAIAHOLE MAIN

632 12/28/2001 MILILANI GOLF CLUB 2953-01 UWAU DEVTUN

632 12/28/2001 MILILANI GOLF CLUB 2953-02 WAIKANE 0EV TUN #2

632 12/28/2001 MILILANI GOLF CLUB 2953-03 UWAU TUN EXT

632 12/28/2001 MILILANI GOLF CLUB 3053-01 WAIKANE 0EV TUN #1

632 12/28/2001 MILILANI GOLF CLUB 3154-01 KAHANA 0EV TUN

634 12/28/2001 NIF-IONKAI 2657-05 WAIAWA DEVTUN 0.480

634 12/28/2001 NIHONKAI 2853-01 WAIAHOLE MAIN

634 12/28/2001 NIHONKAI 2953-01 UWAU DEVTUN

634 12/28/2001 NIHONKAI 2953-02 WAIKANE 0EV TUN #2

634 12/28/2001 NIHONKAI 2953-03 UWAUTUN EXT
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WUP No Approved Applicant Well No. Well Name WUP 12-MA V
(mad) (mad)

634 12/28/2001 NIHONKAI 3053-01 WAIKANE DEV TUN #1

634 12128)2001 NIHONKAI 3154—Cl KAHANA 0EVTUN

636 12/28/2001 BISHOP ESTATE 2657-05 WAIAWA 0EV TON 0170

636 12/28/2001 BISHOP ESTATE 2853-01 WAIAHOLE MAIN

636 12)28/2001 BISHOP ESTATE 2953-01 IJWAU OEVTUN

636 12128/2001 BISHOP ESTATE 2953-02 WAIKANE DEV TUN #2

636 12128/2001 BISHOP ESTATE 2953-03 UWAIJTUN EXT

636 12/28/2001 BISHOP ESTATE 3053-01 WAIKANE 0EV TON #1

636 12/28/2001 BISHOP ESTATE 3154-01 KAHANA 0EV TUN

775 7)13)2006 PULl MAKAKILO 2657-05 WAIAWA DEV TON 0.750

775 7/1312006 PULl MAKAKILO 2853-01 WAIAHOLE MAIN

775 7/13/2006 PUU MAKAKILO 2953-01 UWAU 0EV TUN

775 7/13/2006 PUU MAKAKILO 2953-02 WAIKANE 0EV TUN #2

775 7/13/2006 PUU MAKAKILO 2953-03 UWAU TON EXT

775 7/13/2006 PULl MAKAKILO 3053-01 WAIKANE 0EV TUN 41

775 7/13/2006 PUU MAIKAKILO 3154-01 KAHANA0EVTUN

804 2/22/2007 Robinson Kunia Land, LLC 2657-05 WAIAWA 0EV TON 2.390

804 2)22/2007 Robinson Kunia Land. LLC 2853-01 WAIAHOLE MAIN

804 2)2212007 Robinson Kunia Land, LLC 2953-01 UWAU 0EV TUN

804 2)22)2007 Robinson Kunia Land, LLC 2953-02 WAIKANE 0EV TUN #2

804 2)22)2007 Robinson Kunia Land, LLC 2953-03 UWAU TUN EXT

804 2/22)2007 Robinson Kunia Land, LLC 3053-01 WAIKANE 0EV TUN #1

804 2)2212007 Robinson Kunia Land, LLC 3154-01 KAHANA 0EV TUN

807 7)13/2006 Hi Agricullural Research Ctr. 2657-05 WAIAWA 0EV TON 0.260

807 7)13)2006 HI Agricultural Research Ctr. 2853-01 WAIAHOLE MAIN

807 7)13)2006 HI Agricultural Research Ctr. 2953-01 UWAU 0EV TUN

807 7/13)2006 HI Agricultural Research Cir. 2953-02 WAIKANE 0EV TUN #2

807 7)13)2006 HI Agricullural Research Ctr. 2953-03 UWAU TUN EXT

807 7)13)2006 HI Agricullural Research Ctr. 3053-01 WAIKANE 0EV TUN #1

807 7)13/2006 HI Agricultural Research Ctr. 3154-01 KAHANA DEVTUN

808 7)13/2006 Pioneer Hi-Bred Intl., Inc. 2657-05 WAIAWA 0EV TUN 0.470

808 7)13)2006 Pioneer Hi-Bred Intl., Inc. 2853-01 WAIAHOLE MAIN

808 7/13/2006 Pioneer Hi-Bred Intl., Inc. 2953-01 UWAU 0EV TUN

808 7/13/2006 Pioneer Hi-Bred Intl., Inc. 2953-02 WAIKANE 0EV TUN #2

808 7)13)2006 Pioneer Hi-Bred Intl., Inc. 2953-03 UWAU TON EXT

808 7)13)2006 Pioneer Hi-Bred Intl., Inc. 3053-Cl WAIKANE 0EV TUN #1

808 7/13)2006 Pioneer Hi-Bred Intl.. Inc. 3154-01 KAHANA DEVTUN

827 7/13/2006 Edmund C. Olson Trust No.2 2657-05 WAIAWA 0EV TUN 0.024

827 7)13)2006 Edmund C. Olson mist No.2 2853-01 WAIAHOLE MAIN
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WUP No Approved Applicant Well No. Well Name WUP 12-MA V
(mad) (mad)

827 7/13/2006

827 711312006

827 7113/2006

827 7/13/2006

827 7/13/2006

828 7/1312006

828 7/13/2006

828 7/13/2006

828 7/13/2006

828 7/13/2006

828 7/13/2006

828 7/13/2006

860 7/1 3/2006

860 7/13/2007

860 7/13/2007

860 7/13/2006

860 7/13/2006

860 7/13/2006

860 7/13/2006

862 5/20/2009

862 5/20/2009

862 5/20/2009

862 5/20/2009

862 5/20/2009

862 5/20/2009

862 5/20/2009

Edmund C Olson Trust No.2

Edmund C Olson Trust No. 2

Edmund C. Olson Trust No. 2

Edmund C Olson Trust No. 2

Edmund C. Olson Trust No. 2

Monsanto Company

Monsanto Company

Monsanlo Company

Monsanto Company

Monsanto Company

Monsanto Company

Monsanto Company

Syngenta Hawaii LLC

Syngenta Hawaii LLC

Syngenta Hawaii LLC

Syngenta Hawaii LLC

Syngenla Hawaii LLC

Syngenta Hawaii LLC

Syngenta Hawaii LLC

Agribusiness Developmenl Corp.

Agribusiness Development Corp.

Agribusiness Developmenr Coro.

Agribusiness Development Corp.

Agribusiness Development Corp.

Agribusiness Development Corp.

Agribusiness Development Corp.

2 953-0 1

2 953-02

2953-03

3053-0 1

3154-UI

2 657-05

2853-0 1

2953-01

2 953-02

2 953-03

3053-0 1

3 154-01

2657-05

2 853-0 1

2 953-0 1

2953-02

2 953-03

3 053-0 1

3 154-01

2657-05

2853-0 1

2953-UI

2953-02

2953-03

3053-0 1

3154-01

UWAU 0EV TUN

WAIKANE 0EV TUN 42

UWAU TUN EXT

WAIKANE 0EV TUN 41

KAHANA 0EV TUN

WAIAWA DEV TUN

WAIAHOLE MAIN

UWAU 0EV TON

WAIKANE 0EV TON #2

UWAU TON EXT

WAIKANE DEV TUN #1

KAHANA 0EV TON

Walawa 0ev Tunnel

Waiahole Main

Uwau Tunnel

Naikane Tunnel 2

Ijwau Tunnel Extension

Waikane Tunnel 1

Kahana Tunnel

Waiawa 0ev Tunnel

Waiabole Main

Uwau Tur.nel

Waikane Tunnel 2

Uwau Tunnel Exlension

Waikane Tunnel 1

Kahana Tunnel

Summary for WAIAHOLE DITCH (98 detail records) Totalling 12.440

Available 2.560

2.636

0.590

2.000
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STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES

Land Division
Honolulu, Hawaii 96813

August 8, 2008

Board of Land and Natural Resources Ref O7od-080State of Hawaii
Honolulu, Hawaii

OAHU

Authorization to Enter into Agreement with James Campbell Company LLCRegarding Water Aflocationand Easementsfor State Lands; Aihènd Prior Actionof Deèen,ber 14,2007, Item D-26; Kunia,’Ewa, Oahu, Tax Map key (1) 9-4-012:001,002 & 003.
.

BACKGROUND:
.

On December 14, 2007, under agenda item D-25, the Board approved the mutualpancellation of General Lease No. 46liissuedtoDè[MoEite FreshProducè (DM).’ Staffis working.vith the Department of the.Attômey Genetal regardiiigthe cànddlaiiondocument.
.

.
.

.
-

-

At the same meeting, under separate item (1>26) (Exhibit A), the Board authorized thepublic auction of the former DM lease lazld for inteffsiV6ag cuttufepiirideTes:“As’-mentioned in the D-26 -submittal3watr sources for the subject Statbiànds dome fromthree wells managed by DM on land owned by James Campbell Company LLC (JCC).The wells provide a crucial element to the.successhil operation of farming on the Statelands. There was.no infonnation:regarding-the fbturwplannm ofihat&so*cehenUi? Boar4 authorized the said public atotion.- . .,

.
.

On December 13,2007,3CC recorded the “Declaration of Covenants Regarding WaterAilocatioqand Easemer$s (Declaration>at the-Bureau of Conveyances. Adopy of themap showing the properties affected by the Declaration and the latest version of theDeclaration are attached as Exhibit B and C respectively

Briefly, the Declaration provides a general plan for the overall‘7atàr adimnistration,maintenance and preservation of 3CC lands in the area. KüniaWater As&iation Inc., anon-profit organization, will be formed. Members of the Association include all propertyowners and lessee of the affected properties Each member is required to pay a fixedoperatmgcost to cover, for example, the independent coitractor running the system, oranticipated repairs to the structure. In addition, members needto pá9’à’VaiiaMe bpètating

0-11

EXHIBIT 5



SLNR -Authorization to Execute Page 2 August 8, 2008Water Allocation Agreement

cost based on the fuel consumption of the individual member. After the water is pumped
to the deliverypointof each member’s respective area, the member is responsible for all
the costs and maintenance thereafter. 3CC also.reserves a perpetual easement over its
land for the entire irrigation system.. Such covenants in the Declaration shall run with the
title of the properties affected.

Pursuant to paragraph 2.9 of the Declaration, 3CC reserves its right to annex the subject
State lands and thereafter allocate water according to the schedule at Exhibit C-2 of the
Declaration, and further subject to the State agrees to be bound by the terms and
conditions of the Declaration. At the time of writing this subihittal, staffündtriandà that
the allocation on Exhibit C-2 is based on the arable acreage of the lands involved.

Department of Facility Maintenance, Division of Aquatic Resources, and Historic
Preservation Division have no objections/comments to the request.

Department of Health,Commisionon Water Resources Management, and Department of
Hawaiian Home Lands, and Office of Hawaiian Affairs have not responded as of the
suspense date.

-

Board of Water Supply reiterates that -water should be provided by the private water
system, as there is no BWS water system serving the area.

Department of Planning and Permitting advised that JCC proposed to preserve the Kunia ()Village (pqiiion ofproperties affected by the Declaration) as affordable housing unit, and
the City’s Planning Commission is supporting ICC’s proposal in its zoning change
application.

Deptinentof*gficuIture does not have objections to the request subject to the terms
andcàrtditionsof the agreement reviewed and approved by the Department of the
Attorney-General (AG).

J1DC also proi4des a draft operating budget, Exhibit D, which shows the State land’s share
Ii the draft budget is about $5,200 per year. Staffnotes that this figure is only a draft
based on an estimated consumption.

As mentioned at the beginning of this submittal, the water system is a crucial element
toward the success of operating on the subject State land. Staff recommends the Board
granting the authorization to enter the Declaration, as amended, with ICC, and further
subject to the review and approval by AG. In addition, staff recommends the Board
authorize the Chairperson to negotiate, on the State’s behalf, with ICC on the terms and
conditions of the Declaration.

Upon approval of the subject request, staff recommends the Board amend its prior action
of December 14, 2007, item 13-26, by encumbering the subject State lands with the
proposed agreement with 3CC.



BLNR -Authorization to Execute Page 3 August 8 2008Water Miocation Agreement

Also regarding the forthcoming public auction,US Anny Corps of Eçgineers (ACOE) isplanning to install Siwèr’lhiesand surfa& ‘road withhi the subject State land to serve theadjacent military facilities. Howe*r,ACQE does not have the final decision of thealignment yet, but ACOE requests its intention for such easement request be reflected inthe public auction lease. Staff wilitwork with the AG an the proper languages in thelease, notwithstanding there is a standard provision for withdrawing land for publicpurpose in the lease. Staff recommends the Board amend its prior action of December 14,2007, item D-26 by adding a condition, for the State to reserve a right for grantingeasements to ACOE, subject to approval by the AG.

RECOMMENDATION: That the Board

A. Authorize the Chairperson to negotiate and execute agreement with JamesCampbell Company LLC regarding water allocation and easements agreement forthe above mentioned State lands, subject to the following:

1. Review and approval by the Department of the Attorney General; and

2. Such other tenns and conditions as may be prescribed by the Chairperson
to best serve the interests of the State.

B. Amend its prior action ofDecember 14, 2007, item D-26 by adding the followingcondition to paragraph 4 of the Recommendation:

d. Subject to the Declaration of Covenants and its amendment regarding
water allocation and easements recorded at the Bureau of Conveyances.

e. Reserve its right for the State to grant non-exclusive easement to US AnnyCorps of Engineers for access and utility purposes.

Respectfully Submitted,

Barry Cheung
District Land Agent

APPROVED FOR SUBMIflAL:

44)1 +sL-i—-
_erLaura)H. Thielen/Dhairerson

C



CSTATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES

Land Division
Honolulu, Hawaii 96813

December 14, 2007

Board of Land and Natural Resources PSF No. : 070D-080State of Hawaii
Honolulu, Hawaii

OAHu

Sale of Lease at Public Auction for Intensive AgriculturePurposes, Waikele, Oahu, Tax Map Key: (1) 9-4-12:1,2,3

REQUEST;

Sale of lease at public auction for intensive agriculturepurposes

LEGAL REFERENCE:

Sections 171-14, -14.6, -16, -17 and other applicable sections ofChapter 171, Hawaii Revised Statutes, as amended.

LOCATION:

Portion of Government lands of Pouhala Mauka situated at Waikele,Ewa, Oahu, identified by Tax Map Key: (1) 9-4-12:1,2,3, as shownon the attached map labeled Exhibit A.

AREA:

578.265 acres, more or less, subject to confirmation by theDepartment of Accounting and General Services, Survey Division.
ZONING:

State Land Use District: AgricultureCity & County of Honolulu CZO: AG-l Restricted

TRUST LAND STATUS:

Section 5(b) lands of the Hawaii Admission Act

DHHL 30% entitlement lands pursuant to the Hawaii StateConstitution: YES

____

NO )C

CURRENT USE STATUS:

Encumbered by General Lease No. 8-4612, Del Monte Fresh Produce(Hawaii), Inc., Lessee, for pineapple cultivation purposes.

Aflfi’1MD BYThE BOARD OFLANDANDNAflJRALfl1$o*Jss
—ATffSMEEEINGHELDON vb9..’a..4n I,, 4’..,



BLNR - Sale of Ag. Lease Page 2 December 14, 2007TMK: (1) 9—4-12:1,2,3

Lease to expire on December 31, 2008.

CHARACTER OF USE:

Intensive agriculture purposes

LEASE TERM:

Thirty (30) years

COMMENCEMENT DATE:

The date of sale if the current occupant is the successful -

bidder, othezwise,:sixty (60) days aftef the date of sale;
provided that if such date is not on the first day of axiy month,
the commencement-dateshal1 be the first day of the month
following such date; and further provided that ‘the Chairpersdn
may amend the commencement date for good cause.

MINIMUM UPSET ANNUAL RENT:

To be determined by staff or independent appraisal establishing
fair market rent, subject to review and approval by the
Chairperson.

METHOD OF PAYMENT:

Semi-annual payments, in advance.

RENTAL REOPENINGS:

At the 10th and 20th years of the lease term, by staff or
independent appraisal.

PERFORMANCE BOND:

Twice the annual rental amount.

PROPERTY CHARACTERISTICS:

Utilities - Electricity and’ telephone ser-ice are ‘available.
Slope - Gently sloping to nearly level.
Elevation -, 720 feet to880 feet.
Rainfall -33 inches distributed throughout the S’eár.
SC&Soii.Series. -, -Wahiawa silty ‘clay (WaA), 0 to 3% slopes and
wal used for sugarcane.,’pineapple and pasture; This soil
coh’sists of well-drained, upland areas and has the highest

- capabiiity.c-lassification rating of .1 ifr. irrigated and
predominates the 3 parcels. Very small area of WAR soil, -3 to 8%
slàes. Very. msall area-of Kunia silty clay (KC) 8 to 15%
slbpes and, was used for sugarcane and pineapple.

Land Study Bureau — B12l lists “a” for pineapple, ‘c’ for
“‘ncqjfl

Itt*I (t



BLNR - Sale of Ag. Lease Page 3 December 14, 2007TMK: (1) 9-4-12:1,2,3 C:
vegetable, sugarcane and orchard, “b” for forage and grazing. Ifirrigation is available all of the above commodity categories arerated “a”.
Legal access to property — Staff has verified that there is legalaccess to the property off of Kunia Road.

Subdivision - Staff has verified that the subject property to beauctioned is a legally subdivided lot.

Encumbrances - Staff has verified that the following encumbrancesexist on the property:

Pending General Lease No. 5-5912, U.S. Any Garrison-Hawaii forsecurity chain link fence.
-Land Office Deed No. 5-27850, Hawaiian Electric Co. forelectrical transmission lines and poles.

CHAPTER 343 ENVIRONMENTAL ASSESSMENT:

In accordance with the ‘Division of Land Management’s EnvironmentalImpact Statet!lent Exemption List’, approved by the Environmentalcouncil and dated April 28, 1986, the subject request is exempt fromthe preparation of an environmental assessment pursuant to Exemptionclass No. a, Item No. 1 that states “Operations, repairs, ormaintenance of existing structures, facilities, equipment, ortopographical features, involving negligible or no expansion orchange of use beyond that previously existing.

BACKGROUND:

General Lease No.. 5-4612 was sold at public auction on October 19,1979. The successful bidder was Del Monte Corporation. The leaseterm was for 15 years commencing on January 1, 1980 and expiring onDecember 31, 1994. The lease character of use was pineäØltcultivation. The Land Board at its meeting of October 27, 1959,under agenda item F-l-9, consented to the assinmeñt’ from- Del MànteCorporation to PPI Del Monte Fresh Produce (Hawaii), Inc. The LandBoard at its meeting of June 24, 1994, under agenda iteni D-7,approved a 14 year lease extension and consented to Bank of Hawaii$1,250,-000 loan. Expiration-was.December’31, 208.

By letter dated March 5, 2007 from Mr i3avid W.-H. Chee on behalf ofDel Monte Frefl Produce (Hawaii) Inc-. iniorthed the Department hisclients would not be renewing the. leas’e ‘and is.’ inteTesEed insurrendering the land at a date earlier than Decembe 31, 2t08:
The Land Board at its meeting of December 9, 2005, under agenda ItemD-1, approved to recortgnend to the Governct the issuance of exeèütiveorder(s) setting aside various parcels th±ouhout the State ofHawaii under the Departments’ jurisdicti&n to the Department ofAgriculture (BOA) pursuant to Act. 90, Session Laws of Hawaii 2003..Total acreage is approximately 4,725.799 acres. Thesubject three(3) parcels are included in this transfer to BOA.



BL?JR - Sale of Ag. Lease Page 4 December 14, 2007TMK: (1) 9—4-12:1,2,3

In August 2007, staff met with Ms. Stacie Saságawa, General Managerfor Del Monte. Ms. Sasagawa indicated more work iw,eds to be do by
Del Monte, therefore; returning the State property ma occur àrpund
December 2008. They will continue td wOrk tith the Department.

On November 5, 2007, Ms. Sasagawa informed staff she as leaviiig DelMonte and that Mr. Gordon Rezentes will be managing the State
pioperty until it is retutned tO the State may be in tie suimner- of2008.

ANALYSIS:

The highest and best use allowable in the county zoning is
agriculture.

Staff feels that these properties (under 1 lease) will besuccessfully sold at public auction. The recommended character qfuse (intensive agriculture) will allow any fatm operation to decidewhat crop is appropriate. In the future, should there be a change
in the consumer’s diet or marketplace, at least the tenant caneasily switch crops. As adjacent property owners sell large tracts
of agricultural lands for urban development, the State is committed
in keejing these properties in agriculture use. Therefore, thereare farm operationè interested in a long-termlease.

Comments were solicited from:

DBHL No comment
OOA No response
ADC No response
City DPP Best management practices

must be utilized for
pesticide and nutrient
control.

BWS No water system in the
area. Water should be
provided for by the
private water system
serving the area.

oHA No comment

Currently, qater for the State properties. comes from three (3)wel1 Del Mont& is managing and operating on Jmçs Campbell
COmpany LLC lands. Surrounding properties in Kunia including theformer pineapple workers camp andHCAP pre-school are dependent
on this water. For some time, James Campbell. Company has been
selling off its Kunia land holdings. Eventually, when Del Monteleaves, managing and operating the wells will have to done by
someone. Representatives from James Campbell Company are
uncertain if it will be a company or water cooperative. It is
important that the State participates in order for the State



BLNR - Sale of Ag. Lease Page 5 December 14, 2007TMK; (1) 9-4-12:1,2,3

properties to continue in agriculture.

Yes, a woUld’ve ben much éasiér if Del Monte had assigned thelease to a ua1ified farxñèt. Thenthere would have been a smoothtransition. Staff and others have discussed this option with Ms.Sasagawa. This was flatly denied.:

Since th4e is nothing Riñal from James arnpbell Company, when adàbument is generated requiring the State’s commitment, LandBoard approval will be obtained.

The mutual cancellation of General Lease No. 5-4612 will be donein a separate Board submittal.

With the departure of Del Monte, Board approval will allow staffto start the necessary paperwork for the public auction.

RECOMMENDATION: That the Board:

1. Find the area to be an economic unit in terms of the
intended use.

2. Find that the subject area is not suitable for hunting, norwill it become so during the termofthelese.

3. Declare that, after considering the..potential effects of theproposed disposition as provided by Chapter 343 HRS, andchapter 11-200, HAR, this project will probabl9 have minimalor no significant effet on the environment and is thereforeexempt from the preparation of an environmental assessmtnt.

4. Authorize the tale of aleàs.e at public auction covering thesubject area for intensive agriculture purposes under theterms and tOñditions cited above, which are bythis
reference incorporated herein and further subject to thefollowing: . .

a. The standard terms and conditions of the most currentintensive agriculture general lease form, as may be
amended from time to time;

b. Within the first two (2) years of the lease term, theland under lease shall be utilized for the purposes
for which the lease is sold, all in accordance with aconservation plan approved by the Chairperson;

c: Review and approval by the Department of the AttorneyGeneral; and



BLNR - Sale of Ag. Lease Page 6 December 14, 2007TMK: (3.) 9—4-12:1,2,3

d. Such other terms and conditions as may be prescribed
by the Chairperson to best serve the interests of the
State.

Respectfully Submitted,

OJIIA&ltL Q2eaaL
Charlene E. tjnoki
Assistant AdministratorAPPROVED FOR SUBMITTAL:

Chairperson

C
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Water Allocation and Easement, Kunia
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I I State of Hawaii

J James Campbell Company LLC

State of Hawaii -(1) 9-4-12:1,2 & 3

James Campbell Company -(1) 9-2-4:13,5 & 6 Exhibit B
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LAND COURT REGUlAR SYSTEM
Return By Mail [J Plck-UW

CARLSMITH BALL LLP
318 Kapote Building
1001 Kamokila Boulevard
Kapotel. HwaN 96707
Attention: Mark K. Murakanil
Telephone: 806.523.2581

TITLE OF DOCUMENT:

AMENDED AND RESTATED DECLARATION OF COVENANTS REGARDING WATER
ALLOCATION AND EASEMENTS

PARTIES TO DOCUMENT:

DECLARANT: JAMES CAMPBELL COMPANY LLC.
a Delaware limited liability company
James Campbell Building
1001 Kamokila Boulevard
Kapolel, Hawaii 96707

TAX MAP KEY(S): (Oahu) 9-2.004: parcels 001,003,005, and 006
(Oahu) 9-2-005: parcels 001, 002, and 004
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AMENDED AND RESTATED DECLARATION OF COVENANTS REGARDING WATER CALLOCATION AND EASEMENTS

THIS AMENDED AND RESTATED DECLARATION OF COVENANTS REGARDING
WATER ALLOCATION AND EASEMENTS (“Declaration”) is made this

_____

day of

_________________

2008, by JAMES CAMPBELL .COMPANY. lzLC, a D&aware: linted
liability company, whose place of business and post office address Is James Campbell Buildio,1001 Kamokila Boulevard, Kapoiei, Hawaii.96707

. .

RECWALS

WHEREAS Declarant entered into that certain Declération of Cove ansRegardingWater Allocation and Easements dated December 13, ?°QZ (Agreement Np.AQ2081.500); fliedin the Office of the Assistant Registrar of the Land Court of the State of Hawaii as DocumentNo. 3694441, and recorded in the Bureau of Conveyances of the State of Hawaii as DocumentNo. 2007-219110 (the ‘Orlplnal.DedaratIon”); and

WHEREAS, under paragraph 7.5 (Amendment) of the Original Declaration, so long asthe Declarant owns any portion, of the Property, the Declarant reserved unto itself, the unilateralright to amend the Original Declaration for any purpose until the Substitution Date; and

WHEREAS, as set forth in Exhibit A, Declarant continues to own substantially all of theProperty, and Declarant represents that the Substitution Date has not yet occurred; and

WHEREAS, after receiving input from various sources, including from prospective (Dbuyers for portions of the Property, Declarant believes that certain modifications to the OriginalDeclaration are appropriate to make implementation of the Original Declaration more effectivetowards the goals set forth in the Original Declaration; and

NOW THEREFORE, in consideration of the foregoing and in consideration of thecovenants and agreements set forth below, Declarant does hereby amend and restate in itsentirety, the Original Declaration as follows:

BACKGROUND STATEMENT

Declarant, as holder of rights under the Original Declaration, and as the owner ofsubstantial portions of the real property described in ExhibIt A attached hereto andincorporated herein by this reference (the “Property”), intends by recording this Declaration toestablish a general plan of water allocation for the areas known as Kunia Village and thesurrounding Kunia Lands. Substantially all of the Property was or is encumbered by that certainunrecorded Lease dated April 29, 1994 (Lease No. L00977200) between James CampbellCompany LLC, a Delaware limited liability company, as successor Lessors, and Del MonteFresh Produce (Hawaii), Inc., a Delaware corporation (“Del_Monte”), as Lessee, as amendedand restated by instrument dated January 5, 1995 (collectively the ‘tease”), the term of whichexpires on December 31, 2008, subject to earlier termination pursuant to the terms thereof.

By imposing the mutually beneficial restrictions created by this Declaration, Declarantseeks to allocate water use for the benefit of all Property Owners (as such term is definedbelow). This Declaration provides a flexible and reasonable procedure for present and future

Revised July 10. 2008
4822-815S6228.5.O604700033



— water allocation as Declarant deems apØrop?iatè ,and provides for the overall water( administration, maintenance, and preservition. -Anintegralpart of the water allocation plan isthe creation of the Kunia Water Association (“Association”), a incprporated association to becomprised of all Property Owners to administer and enforce tls Dec1ration Pnor to providingany water in accordance with this Declaration, Oeclarant’shall adopt articles of incorporationand bylaws for the Association in order to implement the provisions of this Declaration
For purposes of this Declaration;the “Substitution 0th.” áhall mean the earlier of(i) the date by which Oeclarant or any successor ot Declarant pursuant to caracraph 7 8(Assignment) below no longer owns an9 portion of the Property, or (ii) when Declarantvoluntanly assign&all of its tights, powers, duties and obligati9ns retained under this pedwationto the Association, as evidenced by a vntten instrument to that effect, executed by Declarantand the Assoøation, and records the same-in the Office of the Assistant Registrar of the LandCoprt of the State of Hawaii and’ in the Bureau of Conve?ances of the State Lf Hawaii After theSubstitution Date, every reference to Declarant herein ‘shall be deemed to mean and referio,theAssociation To the extent Declarant will own any portion of the Property after the SubstitutionDate, Declarant shall: be-deemed ‘a Property Ownd’r bound by the same terms and oiditions,and with the same nghts and pnvileges as a1I other Property Owners hereunderNotwithstanding the foregoing, if the As6daUoh is fómiéd prior td the Sübstltutioñ Date, theDeclarant may. but shall not be obligated to, delegate, from timq to rpe, .sorne..or all of theDeclftrant’s tights and obligations to the Associatidn, which delegation will be on such terms asthe Declarant determines in its sole and absolute discretion ‘and which delegation may berevoked by the Declarant fdráhy or ñô reasbñ.

For purposes ofthis Qeclaratiori, shall mean the person or pembns,corporation or corporations, or other legal entities named as grantee in the lst recorded deed tà() any portion of the Property, or the vendee of the Property on the last recorded agreement ofsale or subagreement of saler as the case may be, or the lessee of the Property on the lastrecorded lease or sublease, as the case may be, for a period exceeding five (5) years, unlessthe deed, agreement of sale or subagreement of sale or lead or sublqase docurnentprovidesotherwise.
-

ARTICLE I
STATEMENT OF AGREEMENT

Declarant hereby declares that all of the Property shall be held, sold, and conveyedsubject to the covenants, conditions, and easements contained herein, which are made for theexpress benefit of: (i) Declarant, its successors and assigns, and (ii) the present and futureProperty Owners, the Association and its members. The covenants, conditions, and easementscontained herein shall run with the title to the Property and shall inure to the benefit ofDeclarant. the Association and any other person who acquires any interest in all or any part ofthe Property.

In consideration of the mutual benefits and covenants contained herein and other goodand valuable consideration, the receipt and sufficiency of which are hereby acknowiedged.Declarant, for itself and on behalf of the future Property Owners and the Association, herebycovenants and agrees as set forth herein.
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ARTICLE II
WATER ALLOCATION

2.1 Operation. Subject to any limitations or conditions precedent provided in thisDeclaration, Dedarant (or the Association after the Substitution Date) in its sole discretion shallhave the right to withdraw water from the Water Sources, as defined below, and allocateanddeliver such water up to the delivery points (“DelIvery Points”) which will service the portionsof land (each portion of land being defined as a “Section”) within the PropertyMy means oftransmission and storage facilities and improvements (the “Water DelWA fliL Svsteñi”)t EachSection is shown on the map attached as ExhIbit B•1 and Incorporated, herein bythisi’efeiente;The Water Delivery System is shown on ExhIbIt B-2 attached herew and ihcorpdrated hejeinby this reference, The portions of the water system which begin from’and include the DeliVë&Points and provide water to the areas solely within each Section:shall b&referred’t&hereinaathe “Property Owner DIstributIon Systems”. As a genprabmatter all..booiter purtip’thtlóhsand water filtration stations will be part of the Property Owner Distribution $ystems4n additi’oñall water meters and valves at each respective Delivery Point will-be aft’dfihe ProperWOwiieI’Distribution Systems, but will be operated and managed-bythe-’Dedarant (br?’thE’Associatiónafter the Substitution Date) as if the same were part of The’Water System. :qme initial DétiveryPointsforSection6andSection8areshownonExhlblt$,2...-s ‘- 4

2.2 Potential Water Sources. To Declarant’s knodgethepoténtIalwàter:sdu(ces
available under this Declaration are Kunia Well No. I (State Well Nos± 2-Z03-Oi..andO2), KuniaWell No. 3 (State Well No. 2803.05), Kunia Well No.4 (State?WelbNo:— 28O3-O7, and’ thesewage treatment plant located in the Section known as the Kunia Village Area (as suchSection Is shown on Exhibit B-I) (collectively, the “PotentlaFWator:Sãtirèes”); a.,.

2.3 Licenses. Permits and Ar,orovals. Declaiants dght,.(oy:the ‘Association’s, rightafter the Substitution Date) to withdraw water from the. Potential’ WateriSources and deliverwater through the Water Delivery System to the respective Delivery Points is subject -toDeclarant and/or its agent or the Association obtaining ant maintaining, the right to ‘áligovernmental licenses, permits and approvals necessary to withdraw water from the PotentialWater Sources ,and deliver such water through the Water Delivery System to the respectiveDelivery Points. Del Monte currently owns the revocable permits for the use of water derivedfrom the Potential Water Sources, and upon the: expiration of the Lease, subject to thelimitations below, peclarant will use.commercially reaspriable tf!rts to cause such revocablepermits to be assigned to Declarantbf its designee. II Del Monte currently holds permits or hasother documented rights to (i) .us,ethe. land nder1ying KUriiasWellNo. S (Stàt& Well NO. 8o3-05) for withdra.yal of ater and/or (ii) to transmit water through pipelines under ‘Kunia Road,Declarant will use thpneçcllIy reasoqable efforts to cause such permits orother documentednght to be ssignedjo Declaraçt or its,designee, provided, however, that if Del F4ionte does nothold such permits or do3Dumepte4 nghts, Dqciarant shall have no’duty or obligation to obtain thbsame from the applicable landowners or governmental authorities As Declarant obtains suchrights tothe nec saty licenses, permits and approvals, Declarant will annex each PotentialWater Source to this Declaration which upon annexation shall be referred to herein as a ‘WaterSource” or the “Water Sources” qpder this Declaration If the sewer treatment plant located inthe Srectlon kpown as the Kqnia Village Area becomes a Water Source,ihe Declarant (or theAssociation alley the Substitution Date) hereby reserves the nght to thereafter remove suchWater Source frohi ‘this Declaration at such tithe as the Declarantor tI*Associatioñ-d’eern,inew’to be appropriate, in the Declarant’s or in the Association’s respective sole and absolutediscretion. Upon the Substitution Date, Declarant will use commercially reasonable efforts to
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assign or cuse.the assignmerkt of all flghts and interests under the Iieenses, revocable permitsarid aprovals to the Associatipn;.•.

Declaantjal!. rot annex Well .:p;1to this Oeclaration,.unless .ai& until Del Monte(i) fulfdls1 it ‘db,llgtiorjs under the Consent Decree by and between the Unifdd States and DelMonte entered intoby Del Monteeon May 2, 2005, and (ii) has obtained all appropriateCertifipations ot ,CornRletion, as defined in said Consent Decree issued b the EnvironmentalPrg’tection Ageicy, as provided iniaid Consent Decree Notwithstanding the foregoing, pnor toanneng Wll No 1, Declarant (or the Association after the Substitution Date) in its iolediscretion may accept treated water from Well No I provided that Del’ Monte complies with thetreatment standards forsuch water as set forth in the Del Monte Consent Decree, and Declarant(or the Association after the Substitution Date) may allocate such treated water to the Seêtioh&in accordance with the allocation provisions set forth in parãoraoh 2.4 (Water Allocationi below.

.

..

2 4 Water Allocation The percentages shown on the attactfed Exhibit C-I ‘representthe allocatlon.pf available wateri that will be delivered to the Dehve?y Pointá for ech Section Inthe event that1Declarant exercises the nght to annex the lands owned by the State1of Hawaiipursuant to oaraaraDh 2 9’(Annexation of Land) below, then thèperntages ofva?er allocationshall be as shown on the attached Exhibit C-2
:‘ ‘ç _r: -

.
-C . --

.The exact location of1the Delivery Points for the remainder of the Sections (otlibr thanSection 6 and Sections) will be determined by mutual agreement between Declarant(or theAssociation after the Substitution Date) and the Property Owner(s) of the Section for wi ich eachDelivery Point servics The cost to construct the Delivery Point and the cost of the PropertyOwner Disthbutiop System in agevn Section will be the responsibility of the P?operty Owner(s)of the Section within which, the Delivery Pointi is located-’ The cost to deliver water from theWater Sourds to the Delivery Points, including maintenance, repair’and replacement, o(theWater Delivery System, shall be an Operating Cost and a Capital Reco’ery Cost, paid by theProperty Owner(s) of each Section in accordance with Asticle’V (Obligation to Pay dstsy
2.5 dte i-Aiocaion and Denvery. Any changes inihé allotatiOn of’ater Of inthe Oel&ery Points shall reqçire the consent of Declarant (or thrAss6tiatiod after theSubstitution Date) and the5Property Owfler(s) of theaffected Section(s) An7change&in thecosts associated with such change in allocation or Delivery Points will be the”re’sionsibiGi, ofthe Property Owner(s) of thg Section who benefits from such changes Püiu9nt to paraaraoh7 11 (Withdrawal), if Declarant (oi the Associationafter,the Substitution Dat) withdraw% anySection from this Declaration, then the water-allocated to the withdrawn ‘ction shall i:e reallocateg pro rate among the remaining Sections without the consent of the PFóperfS’ Owner(s)of the remaining Seôtions,and the percentages in Exhibit C-i and Exhlh!t C-2as pppllcable,shall be adjusted accordingly If Dedarant (or the Association after the Substitution Date)instead detent!ines in Its solerdiscretion that the water forthe *ithdrawn Section shall 15e reallocated among the remaining Sections in a different manner, then such re-allocation shallrequire the consent of the Property Owner(s) of the affected Sectionè

2 6 Decrease in Water Output Notwithstanding the occurrence of a decreae inwater putput frömih9Water Source_s, any available water shall be delivefed in Iccordance withthe p&cehthgèsprqvjded in Daragragh 2.4 (Water:Allocation)aboveT.

2 7 Redelivery of Water Other than Deciarant (or the Association after theSubstitution Dáé), a Property Owner shall have no right to nedeliver or otherwise reditn&itethe water outside of the Property without the prior written consent of Declarant (or the
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Association after the Substitution bate), which consent may be Withheld by b&Jàrant (or theAssociation after the Substitution Date) In its sole discretion for any resoñ.
.

2.8. No Rightto. Use or Control of Facilities:or Watet.tAsSe&niWtoréyriint of aProperty Owner’s obligation shall not confer on the Property Ownei’or any other*pefson or entityanynght, pnvilege or duly to own, manage, control, maintainor use the Water Sources or tileWater Delivery System, nor otherwise claim or be entitled to any legal or equitable intere!ttherein or in any allocation of water fcc any purpose Nothing in these restnct,ons shall becoAstrued as imposing any duty whatsoever on the part of Dedarant (or the Association dfterthe Subtitution Date) or any other person or entity to pro)iderwater to the Proprty or to aProperty Owner, or to construct, develop cc maintain facilities or to plan for game, now or at anyfuture jime 1

AñiiexaIknbftand James Campbell Company LLC, a Delaware limited liabilitycompany (“JCCLL.C9, reseyes the nght in its sole discretion to annei tIle lands owned by theState of Hawaii, as shown ontte map attached asExhlbftD’ and t&thereafter allocate water tothe,, State of ljawaiiased on the percentagerprovided in ExhibIt C.,-provided, however, thatno water shall pe allo9ted to the.State of Hawaii unless and until the State of Hawaii agrees tobe bound by the terms md conditions of this DeclaratlbrL The right tdarTnexthè landi ownedby the State of Hawaii shall be a right personal to JCCLLC and shal! not be a right which will beassumed by the Association upon the Substitution Date unless such riäht is 3(prssly assignedbyJCCLLC

2 10 .tondemnation In the event of condemnation of all or a portion of the WaterSourcek, the Water Easements (defined below), the Water Delivery System or the PropertyOwner D&trbution Systems, this Declaration shall cease and be null and voId s to suchportion,of 7[ie systepi condemned, antd the amount of water tctwhich each Sectior shall beentitjdci udder this Declaration shall be proportionately reduced or increased lfsuchcondemnation act[on concerns only the Water Sources the Water Easements or the WaterDelivery System or pOrtions thereof, Declarant (or the Association after the Substitution Date)shall have the sole nd exclusive. nght to defend such condemnation action and all ofDeciaralit’s costs an4 expenses (or the Association’s (costs d expenses after the SubbtutionDate) elting to suc.defense shall be’paid from the condemnatidn award, up,to the amount ofthe condemnation award that ls%attnbutable to the Water Sources the Water Easements or theWater De’ivey Syem The term ucondemnation shall includd a taking pu?suant to aconveyatçe under thjeat of con4emnation The entire amount of th&condemnation awad thatis attributable$o the Water Sources, theWater Easements or the Water Delivery System shallbe payableolely and exclusively to Declarant (or the AsSociation after the Substitution Date)

2 1,1 Agricultural lisp The Property Owners acknowlede and agree that the water tobe allocted from the Water Squrces anddelivered to each Dellvry Point under this Declarationis for anJultural use only, and in no event shall Declarant (ofr the Asso’ciation after theSubstitUtion Date) be responsible fothedeliveiy•df potable waterot-ôompliance with the SafeDrinking Water Act, as the same may be amended from time to time, or any similar federal,Hawaii staje and local laws and ordinances, and regulations now or hereafter adopted l’iothingherein s,haIl be demed or construed to prohibit (a) the Property Owrer(s) in the Sectionknown as Kunia Village Area fro continyngjó treatand use suthater for’cfomeiiic Use; or(b) the Property Owners in the Sections other than the Kunia Village Area from using the waterfor potable or domestic use in their Sections, provided that thóy àbtaun the required licenses,permitsard approvals necessaryforsuch Use. ....

:,:. -
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C ARTICLE Ill
ETS

3.1 Nonexciusive. Easement; .Declaranttiereby reseryes to itself and its suëcessorsand assigns, and grants to the Property Owners, a blanket, perpetual, nonexciusive easementover, undir, and acrosé the Property solely for water source, transmission and storagepurposes in order to allocate and deliver water to the Property as provided In this Dec aration(“Water EasemenW’), and .r• no other. purpose& TheY lotation. 0! the Water ‘Sources, theWater Easements and the Water Delivery System, lncludin’also-easen,ents for access to andmaintenance of the water meters and valves at each respectivd Delivery Point that are part ofthe Property Owner Distnbution Systems, but that are’operated and9manàged by the Dedirant(or the Association after-the Substitution Date) as if the same were part of the Water System(cilectivelS’ the “Easement Areas”) shall be mUtually agreed Upon by Dedaiant (Si’ theAssociation after the Substitution Date) and the Property Owner(s) of the land Upon *IiiCIi subheasement(s) is to be located, but are generally located and shown on ExhIbit 8-2. To theextent that the Delivery Point for Section 6 is at its boundary, as shown on ExhibIt 8.2, there isno blanket easement within Section 6, and there are no Easement Areas within Section 6.
3.2 Declarant hereby $êrvS toitself, its agents, successors and assigns.a blanket, perpetual, non-exclusive easement over, under, and acrpss the Property for thepurpose of access, ingress and egress, operation maintenance and repair to the ‘extentreasonably necessary for Declarant (or the Association after the Substitution Date) or its agentsand assigis to ,perform its responsibilitIes with respect to the Water Sources, the Wat&Easements and the Water Delivery System The location of such easements shall be mutuallyagreed upon 2by Dec[arant (or the Association after the Substitution Date) and the Pr6pertyOwner(s) of the land on which such easement(s) is to be lbcated

3 3 , Right toRelocate Easements The Property Owner(s) shall hav the ngh$ fromtime to time to realign or relocate the Easement Areas, or portions thereof as may b located onsuch Property Ownr() land, provided that (a) such Property OWner(s) shall b solelyresponsible for paying the osteof realigning or relocating the Eai&ment Areas (including thecos( of realigning or relocating utilities, other infrastructure or improvements within thEasement Areas), (b) such Easement Areas shall be equivalent or better in quality and size tothe Easement Areas being replaced, and (c) such ‘realigning or relocating of the EasementArep,% shall be compieted in a manner that will not unreasonably iñterfire with or distur the useand enjoyment of the Iater’Delivery System by the other Property Owners Declarant’(or theAssociation after ttieubstitution Date) shall not havW any nght to relocate any Easement Areawithoit the pnoçrJtten qonsent of each affected Property OwMr

- 3 4 Designation of Land CourtEasements Declarant (or the Association ‘after theSubstitution Da$) and each Property Owner shall have the nght to seek subdivision approyalfor the Easeçncnt fleas from the Department of Planning &rid Permitting of-tlieCity and Countyof Hofiolulá,,and designation of the Easement Areas in the Office of the Aisistant Regisfr3 ofthe Land Cpurt of the State of Hawaii without the joinder or consent ofthe other PropertyOwners The party who seeks designation of the Easement Areas shall b&fèbponsible for thecost to obtain such,,goverprriental approvals to create such.Land Court designated
3.5 Right to Record. Declarant (or the Association after the Substitution Date). alsoreserves for itself the.right and power to delineate1grant and reco(d with tile Assistant Registrarof the Land Court of.the Sate of Hawaii such specific easements as’niaj b&iieaèssai’y, in
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Declarant’s or the Association’s respective sole discretion, in connection with the operation andmaintenance of the Water Sources, the Water Easements and the Water Delivery System
without the joinder or consent of the Property Owners.

3.6 Exercise of Easements. The Water Easements shall be used in such a manneras to minimize interference with the use and enjoyment of the property burdened by theeasement.

3.7 Obstruction of Easement. No person shall construct, install, or maintain anyobstruction of the Water Sources, the Water Easements or the Water Delivery System, orotherwise hinder Declarants ability (or the Association’s ability after the Substitution Date) toexercise the easement tights created hereby. Declarant (or the Association after theSubstitution Date) shall have the right to remove any such obstruction placed in violation of thisparagraph, without notice and without liability to the person(s) who constructed said obstructionor hindered such use.

ARTICLE IV
MAINNANCE

4.1 Rights pnd..Obligations. Declarant (or the Association after;the Substitution Date)shall have the right and the obligation to acquire, oprate, maintain, epait;’ replàce mdadminister the Water Sources, Water Easements and Water Delivery System for which eachProperty Owner agrees to cqnttibyte to the cost of such maintenance as ‘set forth in Aflkle V(Obligation to Pay Costs) belq*ç.. Each Property Owner acknovilédgeEänd greO’ ThätDeclarant (or the Assódition after.the,Sutstitutlon Date) shall have tIth ti9htt& enga9e- theservices of an independent contractor to acquire, operate, maintain, repair, çeplace, andadminister the Water Sources,;the Water Easements and theWter. Deliverflytern and thatthe costj5f’such areement shall be included in the Operating Costs to be paid byithe PropertyOwhErie set frth in Article V (Obligation to Pay Costs) below. The’ ird’epéhde,* cOntiactoishall hold all1contracting and othe licenses and permitsi required bylaw for the performance ofsuch obligdtions’ an, shall at all times 4uring its engagement maintain liability insurancecover?nd claims for bodily injury and propertydamage with a combined single limit of not lessthaA $1 ,000,000 naming the Property Owners and Dedarant (or the Association ifter theSubstitution Dqe as additional insureds %he Property Owners further acknovledge and agreethat upon Declarants or the Assoclaton sengagement of an indepenaent êontrctorhat meetsthe rquir,e,mentsspt forth above, and for so long assudi independent contractor i etigaged to,do and does ‘Wrfom, the obligations of Declarant or of the As&o%iatioii’4heréiker, theobligations of Declarant or the Association,each as applicable, to operate, maintain, rep&c andadminister the Water..ources, the Water Easements and the Water Delivery S9tern shill bedeeiied sStisfled and Declarant and the Association shall have no further obligation or liabilitywith iespect to the same In the event that the independent contractor ceases to perforñi sucobligations, then Declçat or the Association, as the case may be, hll assume’ theperformance of sucI obligations or engage the services of another independent’ cocitractoVtoperfor&i such obligations-. The Property Owner(s) of each Section shall hav the obIiation tooperate maintain, repair and administer the Property Owner Distribution System for theirrespective Sections.

4.2 Stanaird of Performance. Beclarant (or the Association after the S,ubstitutionDate) shall operate, maintain, repair; replace, and administer the -Water Sources; the Water
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Easements and the Water. Delivery System in good operating condition inctuding Withoutlimitatidn, repainng and replacing improvements, maintaining repainng, and replacingequiprnent and fixtures,4aswçlI as such other duties as may be necessary or appropriate ThePropeity Owner(s), of each Section shall’operate, maintainIrepair, replace, and administer th&Property Owner Distribution System located in their Section in good operating conditionincluding, without limitation, repainng and replacing Improvements, thaidtaining, reainng, dndreplacing equipmentand fixtures, aswell Es such other dutjôs as may be necessary orappropnate Maintenance, as such term is used in this Declaration, tshall mean nialntdining,improving, repairing, replacing, insunng, paying taxes and other Incidental charges incurred,arid taking any and all steps to;keep:;the;systems’in goodfoperatingtn’ditloriinàludihg;itH&itlimitation, repairing and replacing improvements; maintaining, repairing, and replacingequipment and flxturs, as weIl as such other duties as may b necessary or appropriateDeclarant (or the Association after the Substitution Date) shall also be resonsibIe for pepadngand timely filing any and all monthly reports re’ardlng water usage with the appropriategovernmental entity

434, Lirñitaticn of Liability Notwithstandinganything contained’herein to the contraryin fulfilling its responsibilities hpreunder Declarant and the Associdtion shall not be liable forproperty dãMaS or personal injury occurring on, or arising out of the condition of, propertywhich it dqesnot own unless, and only to the extent that, it has been grossly negligent in theperformance of itsmaintenarieresponsibilities
-

ARTIöLEV
OBLIGATION TO PAY COSTS

Operating Costs.

(a) , Obligaiion,. to Pay Operating Costs- All Property Owners shall beobligated to pay for the dosts to operate, maintain, repair, rpplace, and administer the WaterSourcep,.,Water Easements an&the Water Delivery System used to deliver water’ to eachDelivery Point (the “Operating Costs”) The Operating Costs will include, but shall not belimiteito, allcdts and expenses1incurred by Declarant (or the Association after the SubstitutionDate), tte Findpeqdent corktractor erjgaged pursuant to oaraarpoh 4 1’ (Rights and Oblidations)above for operatiqg,1 m,intaining repairing, repiacing, and adñiinistenng ditches, metinngdevices, pumps, tans’mission lines, appurtenances and’other improvements aba facilities Ithe produqtioii and/or deliverç of water frpm the Water Sources, including without limitation,wages, salanes and benefits, securijy. insurance materials and supplies professional services,taxQs, fees and pnyts,2 and ,pnergy, utility and communicatioC charges, rates andassessments Ti?e 0perangACosts shll consist’ot (i) that portion of Operating Costs thatfluctUate depending upon th amoint of water delivered from”th& Water Sources, through the’Wafer Easements and the Water Delivery System,by way of example and not in limitationtherof, eIebtrlcitchargès, fuel charges, water charges; if any, payable’ tothird parties(collectively “Variable OneratlnaCosW’), and (ii) that portion of Operating Costs that do notfluctuate depending upton’ the amount of water delivered from the Water-Sources,’through theWater Eas’ements and the Water Delvery System, by way of example and not in limitationtherebf, the cost of the independent contractor engaged pursuant to oaragraph 4 1 (Riahts andObligations), lease or other use or occupancy costs associated with use of the land underlyingKunié We’l[No. 3 (State Well No. 2803-05), wages, salaries. áhd behéfits, äecuriiy, insiiiince;professional services, taxes, fees and permits, communIcation charges, and rates andC
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assessments (collectively ¶Plxed Operating Costs”). The determination of whether anOperating Cost is a Variable Operating Cost or a Fixed Operating Cost shall be made by theDeclarant (or by the Association after the Substitution Date), in its sole and absolute discretionThe obligation to pay the Operating Costs shall be mandatory No dimrnution’or abafemerit of aSection’s share of the Operating Costs or setoff shall be darned or alloied by reason of anyalleged failure of Declararit or the Association to perform its maintenance or operationresponsibilities Notwithstanding anything in this Dedaration to the contrary, Operating Costsshall no; indude any costs or expenses incurred or to be incuired by Del Monte that areconnected with or in any way related to the environmental cleanup and punfication ofcontaminated groundwater and other envirvmental contamination

(b) Calculation of Share of Variable Ooerating Costs The Vanable OperatingCosts shall be charged to the Property Owner&of each’ Section based on the actual metered’amount of water deliyered tojhe respective,PropertyS)wner’s Delivery Point(s) Each Sectionsshare of the Variable OØerating Costs shall be computed by multiplying the -total VaHableOperating Costs for the applicable calendar year by the ratio of: (x) the actu,?l metered waterdelivered to the applicablQ Section’s Delivery Point(s) in that calendar year, to () the tptal actualmetered water delivered to all Sections’, respective DeliveryPoint(s) for that caleidar year

(cj Calculation of Share of-Fixed Operating ‘costs The’ Fixed OperàthgCoats haIl bi charged to the Property Owners of eadh Section’ bised on’tfié ‘eicentagèsprovided in paragraph 2.4 Water Allocation). Each Section’s share of the Fixed OperatingCosts shall be computed by multiplying the total Fixed Operating Costs for the applicablecalendar year by the percentages provided in oaraaraoh 2.4 (Water Allocation).

5.2 Capital Recovery Costs.. - -

C)(a) Obligation to Capital Recovery Costs. All Property Owners shall beobligated to pay for capital expenditureá incurred or reasonably anticipated to be incurred tokeep the WaterSoirces, Water Easempnts-and the Water Delivery System in good and workingordeç Qhe ‘Caóltal RGcoverv Costs”). The Capital Recover Costs will include capitalexpenditures made by the Declarant (or by the Association after the Substitution Date) toconstruct, replace, upgrade, or retrofit, the common metering devices, pumps, transmissionlines, reservoirs, appurtenants and other improvements and facililies for the production and/ordelivery of water from the Water Sources to the Delivery Points. After the Substitution Date, theAssociation may include within Capital Recovery Costs, one or more capital reserve accountsestablished to accumulate capital funds for future reasonably anticipated capital expenditures.The determination of whether an expenditure is a capital expenditure” or an “expense” shall bemade by the Declarant (or by the Association after the Substitution Date) using accountingprinciples generally or customarily used by operators of agriculture water delivery systems in theState of Hawaii. The obligation to pay the Capital Recovery Costs shall be mandatory. Nodiminution or abatement of a Section’s share of the Capital Recovery Costs or setoff shall beclaimed or allowed by reason of any alleged failure of Dedarant or the Association to perform itsmaintenance or operation responsibilities.

(b) Calculation of Capital Recovery Costs. The Capital Recovery Costs shallbe charged to the Property Owners of each Section based on the percentages provided inparagraph 2.4 (Water Allocation), Each Section’s share of the Capital Recovery Costs shall becomputed by multiplying the total Capital Recovery Costs for the applicable calendar year by thepercentages provided in paragraph 2.4 (Water Allocation).

C
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• 5.3 Annual Budgets. By nq later than Novethber 1 of each alendar year durin theterm of this Declaration, each Property Owner shah provide the Declarant (or the Associatidnafter the Substitution Date) with that Property Owner’s anticipated annual wat&r usage for thefollowuig calendar year. Based partly upon such estimates and historical or other inforihationthat the Declarant (or the Association after the Substitution Date) has at that time, the Dedarant(or the Association after the Substitution Date) shah prepare an annual bUdget of the anticipatedVanable Operating Costs for the 4ollowng calendar year (the ‘Variable Operating CostsAnnual Buduet”), the,anticipated Fixed Operating Costs for ‘the fdlloviing ëàiefl’dar yèart(thè“Fixed Operating Costs Annual nudger), and the anticipated Capital Recovery Costs for thefollowing calendar year (the “CapltaLRecov,rv Costs Annual Budat”) (collectively, theVanable’Operattng Costs Annual Budget, the Fixed Operating Costs Annual Budget, and theCapital Recovery Costs Annual Budgefr may’ sometimes be refefredta sth’o “AnnualBudgets”. Once prepared, and no later than December 1 of ech calerIda year during theterni of this Declaration, copies of the Annual Budgets shall be prthided to the Property Ownersfor the following calendar year The Vanable Operating Costs Annual Budget shaH include, aCaminimum, (i) the estimated Variable Operating Costs for the Water Sources, Water Ease’ments,and Water Delivery System for the applicable calendar year, exfressed both as a cupulativetotal, and as a ,price perJ ,000 gallons of water delivered, anda(n)’ each Section’ estimatedshare of.such Variable Operating Costs, based upon histoncal usage, & anticipated ushg forthe applicable calendaryear The Fixed Opetting Costs Annual Budget shall indud,e, at aminimuEn, (i) the estimated Fixed Operating Costs for the Water Sourcis, Water Easements,and Water Delivery System for the applicable calendar year, and (ii) eaph Section’s estimatedshare of such Fixed Operating Costs, The Capital Recover Costs Annual Budget shall include,at a minimurn. (I) the, estimated CapitaF Recovery Cots’ior the’ Water Sources, WateiEasements, and Water Delivery System forth! applicable calendar year, and (ii) each Section’sestimated share of such Capital Recovery Costs If the Dëdarant (orthe 8ssociation after theSubstitution Date) does not provide one or mare of the Annual Budgets t the Property pwn’ersby Deceçnber 1, then until the applicable Annual Budget(s) is provided to tYie Property owners,Vanable Operating Costs shall continue to be assessed at the then current price per 1,000gallons of water delivered, the Fixed Operating Costs, and ‘the Capital Recóve& Qpst, dhallcontinue to be assessed at the then current monthly rate until the applicable Annual Bb’dàit i&prepared and provided to the Property Owners.

- 5.4 Estimated Payments.

(a) Variable Ooeratinp Costs.

(1) Monthly or Other Periodic Payments. From time to time, using theDeciarant’s best estimates, or the Association’s best estimates, the Declarant or theAssociation, each as applicable, shall determine the then current estimated Variable OperatingCosts for the Water System expressed as a price per 1.000 gallons of water delivered. Usingsuch estimated price per 1.000 gallons, from time to time, or on a monthly or other periodicbasis, the Declarant (or the Association after the Substitution Date) shall determine the amountof water delivered to each Section’s Delivery Points for the period for which such determinationis made, and invoice the applicable Property Owner far such water usage. The PropertyOwner(s) of each Section shall pay that Section’s share of estimated Variable Operating Caststo Declarant (or to the Association after the Substitution Date) in cash in arrears within thirty (30)days of the date of receipt of an invoice for such estimated Variable Operating Costs.

(2) Annual Reconciliation. Each Section’s share of the VariableOperating Costs for a calendar year shall be computed by multiplying the total Variable
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Operating Costs for the Water System for the calendar year by the ratio of: (x) the actualmetered water delivered to the applicable Section’s DelIvery Point(s) in that calendar year, to (y)the total actual metered water delivered to all Sections’ respective Delivery Point(s) for thatcalendar year.

(b) Fixed Operating Costs. The Property Owner(s) of each Section shall paythat Section’s share of estimated Fixed Operating Costs to Declarant (or to the Association afterthe Substitution Date) in cash monthly in advance on the first day of each month.

(c) Capital Recovery Costs. The Property Owner(s) of each Section shallpay that Section’s share of Capital Recovery Costs to Declarant (or to the Association after theSubstitution Date) in cash monthly in advance on the first day of each month.

5.5 Gross Receipts Taxes. In addition, the Property Owner(s) of each Section shall,with each payment of the Operating Costs, Capital Recovery Costs, or any other amount due toDeclarant (or the Association after the Substitution Date) under this Declaration, reimburseDeclarant (or the Association after the Substitution Date) for the applicable State of Hawaiigeneral excise tax or any other similar tax on each such payment plus the tax thereon. It is theintent of Declarant (or the Association after the Substitution Date) and the Property Owners toinsure that all amounts paid to Declarant (or the Association after the Substitution Date) by theProperty Owners will be received by Declarant (or the Association after the Substitution Date)without diminution by any tax, assessment, charge or levy of any nature whatsoever, except anynet income taxes of Declarant (or the Association after the Substitution Date), and the termsand conditions of this Declaration shall be liberally construed to effect such purpose.

5.6 Interest and Late Charges. Any amounts due for a Section and not paid withinten (10) days of when due will bear interest at the rate of one percent (1%) per month until paid.The Property Owner(s) of a Section shall also pay to Declarant (or the Association after theSubstitution Date) a late charge of the five percent (5%) of any amount not paid within ten (10)days of when due and a fee for dishonored checks equal to five percent (5%) of the amount ofany such check.

5.7 Annual Reconciliations. Following the end of each calendar year during the termof this Declaration, Declarant (or the Association after the Substitution Date) shall provide eachProperty Owner with a statement (an “Annual Statement”) of the actual amount of the VariableOperating Costs, the actual amount of the Fixed Operating Costs, and the actual amount of theCapital Recovery Costs for the applicable calendar year, which statement must also include thatProperty Owners share of such costs, as determined by the methodology set forth in oaraaraph5.1(bI (Calculation of Share of Variable Operating COStS), paragraph 5.1(c) (CalculatIon ofShare of Fixed Operating Costs), and paragraph 5.2(b) (Calculation of Share of CapitalRecovery Costs). The Declarant (or the Association after the Substitution Date) will endeavor tocomplete each Annual Statement by March 318* following the end of each calendar year. if aProperty Owner’s payments of estimated Variable Operating Costs, estimated Fixed OperatingCosts and estimated Capital Recovery Costs during the applicable calendar year was less thanas shown in the Annual Statement, then the Property Owner shall pay any deficiency withinthirty (30) days of receipt of the Annual Statement. If a Property Owner’s payments ofestimated Variable Operating Costs, estimated Fixed Operating Costs, and estimated CapitalRecovery Costs during the applicable calendar year was more than as shown in the AnnualStatement, then the Declarant (or the Association after the Substitution Date) shall provide thatProperty Owner with a credit against future payments of Variable Operating Costs, FixedOperating Costs, or Capital Recovery Costs, each as applicable. In its discretion, the Declarant
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(or the ssociation after the $ubstitutIon Date) may offset an cvetpaymAffW’oostiagaWist anfl underpayment of other costs such ihat, for example; if A Property Owrie(dvWrPa9s VàrtàbleOperating Costs for a given calendar year, but underpays Fixed Opçarg Postq for thatcalendar. year, the overpayment of Vanable Operating Costs can be ‘applied towar1s theunderpayment of Fixed Operating Costs for that calendar year
-

5 8 Special Assessments The Declarant (or the Association after the SubstitutionDate) maj’ levy äspecial assessment (a “Special Assessment”) at any time for the followingreasops (a) against a Property Owner, when, as a result of the Property Cwner’s act or !ilureor refusal to act in accordance with this Declaration, the Declarant (or the Assoàation aftk thdSubstitution Date)4 incurs costs or expenses, or (b) against all Property Owners as a result ofany Property Owner’s failure to timely pay its estimated Operating Costs ‘of estimated CapitalRecovery Costs, respectively, and the Declarant (or the Association after the Substitution Date)is unable to timely recover such delinquency, and therefore the Declarant (or the Associationafter the Substitution Date) faces or may face a cash shortfall or the Associition Is or may beunable to maintain an adequate capital reserve account(s), or (c) against all Property Owners’where, due to unanticipated circumstances, an Annual Budget(s) is exceeded, or (d) for anyother riason determined by the Declarant (or the Association after the SubstitUtion Date)pursuant, to and in advancement of its rights, obligations and duties under this Declaration orapplicable Iaws All Special Assessments shall be paid within thirty (30) kiays of the date ofreceipt of an invoice for such Special Assessment unless a different date’for payment is setforth in.such..involce.
‘

5.9 Recordkeeoing. Deciarant (or the Association after the Substitution Date) shallmaintain or cause to be maintained full and accurate books of account with respect to OperatingCosts, Capital Recovery Costs, and any other matter covered by this Declaration.

5.10 Right to Audit. At any time within one (1) year after the receipt of an AnnualStatement by the Property Owner(s) of each Section, but no more than once per calendar year,a Property Owner may cause an audit of Declarant’s or of the Association’s books and recordsrelated to the Operating Costs, the Capital Recovery Costs, or both, set forth in such AnnualStatement. The audit will be at the requesting Property Owner’s sole cost and expense andmay be performed by an accountant selected by the Property Owner. Such accountant shall bepermitted to inspect all books and records & Declarant or of the Association necessary todetermine the amount of the Operating Costs, Capital Recovery Costs, or both. If the auditdiscloses that Declarant or the Association has overstated a Section’s share of Operating Costs,Capital Recovery Costs, or both, then Declarant or the Association, each as applicable, shaHimmediately refund the amount overpaid to the Property Owner(s) of such Section. In addition,if any such audit discloses that Declarant or the Association has overstated the Section’s shareof Operating Costs, Capital Recovery Costs, or both, by more than two percent (2%), Declarantor the Association, each as applicable, shall immediately pay the costs of any such audit.

ARTICLE VI
EFEMJN!

6.1 Abatement and Suit. Without limitation of any rights herein specifically provided,violation or breach of any restriction herein contained shall give to Declarant (or the Associationafter the Substitution Date) and the Property Owner(s) the right but not the obligation toprosecute a proceeding at law or in equity against the person or persons who have violated orC
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are a.ttemptiq,g .19 viola•te any of these restrictions, to enjoin or prevent them from doing so, tocause said violation tq,be remediethor to recover damages for said violation

6 2 Shbt Off of Water Deverv In addition to any other nght available at law or inequity, if’a fails to;tirnelymakeany m&netary p4ment to’Detlaráht (or tolh&Association after the Substitution Date) required to be made under this D,claration. including byway of example and not tin limitation thereof, estimated Operating Costs paynients, istimatedCapital Recovery Costs payments, any payment due after an annual iecohcihationtunderparapraDh 5 7 (Annual Reconcd,ations), or any Special Assessments, without the necessity ofanyädditional written or verbal notice the Declarant 6? the Association as applicable, shallhave the unilateral right to shut off the water being transmitted through the Water Systdm to theProperty Owner’s Delivery Point(s) until such payment(s) is!are made

6 3 Attorneys Fees In any legal or equitable proceeding for the enforcement or torestrain the violation of this Declaration or any provision hereof, the losing party or parties shall -pay the attorneys’ fes of the prevailing party or parties, in such?amount ñ may be fixed by theCourt in uch proceeding All remedies provided herein or at law or in equity shill be cumulativeand not exclusive.
. ,•

. .>‘X

fl.i.

•‘.

6 4 inspecbbn Declarant (or the Association afterihe Substituilo’n Date)’ may fromtime to time at an9 reasonable hour or hours, with at least. twenty-four (24) hours prior notice tothe affected Pràpeity ‘Owner, enter and Inspect the Property subject to these (estrictions to•ascertain compliance therewith.

6.5 ,JJen.for tiñpaid.Charoes..
‘

‘

- “‘‘‘‘
‘ -

(a) if thi Property Owner(s) of a Section fails to pay any• pqrtion of theSection’s obligaton o Declarant or to the Association (or to whom Declarant or the Associationdire&s such paymept to be made), then Declarant or the Association ma9 pay sucA monies fotthe cdount of the Property Owner(s) of such Section, and aihexpenses of’Declarant or of’theAssociation so,incunpd on account of such non-payment shall be payabl by the PropertyOwher?s) of th Section,topeclarant7orto the Association, each as applicable, together withinterestrid late fep as provided in paraQraDh 5 6Alnterest’and Late Charoes) above aEcn)ingfrom the’date of exi5endiiure,,b Deciarant pr byAthe Association until paidiri full The amouth o?the Sec io&s’obligaJioi1together with all experjses of Declarant or of the Aisociatió”n incurredas set fort imgiediate)y above, as well as all othec sums, hereunder required to be paid’ by thePropirty Owne1((s) of, the $ection to Deciajant-or to the fAssociatio& and not paid when due,incIuing without lirn!,tation attorneys fees 9nd all costs of collection shall cdnstitute and be alien in fa’&r of Ded9n3,...or tL ,Asociahon’onJhe Property upon fihingtf a notice hr lien in theOfflc of the Assistant ,egistrar of the Land Court of the State of Hawaii
I

-.(6)
£ sUbi ‘lien hall We subject and subordinate to the lien of any mortgageupon the Property filed in the Office of the Assistant Registrar of the Land Court of the State ofHawaii prior to the filing of Declarant’s or the Association’s notice of lien, and the sale or transferof any lot in foreclosure of any such mortgage,2whethófby judicial proceedings or pursuant to apower of sale contained in such mortgage; or by:th&tfarif,er or conveyance to the mortgaeeby deed in lieu of foreclosure, shall extinguish the lien as to. the payments of apy assessmentwhich,Pcarpe due pnpr to such ,ale, transfer or conveyance, provided, hbweve, that no suchsale, trajeçor conv,pyance shall relieve the Property Owner of therPropecty dr the purchaseror trahsfree thereofl with regard to assessments thereafter becoming dde DecIraKt qr,theAssobiatjorças .appljca*. shall record such nOtice of lien within ór(e hündrdd d1i’ft (VBOydays
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followingthe occurrence of such default and shall commence proceedings to enforce such lienwithin six (6) months foflowing such recordation. Such lien may be foreclosed by suit in themanner f foieclcisiire of a mortgage of real property, and Qeclarant or the Association or anyotherØrospeotivepurãliáse(thèreof shall have the power to bid on the Property at foreclosuresale-and 10 acquire árd hold; lease, mortgage or convey the same. A suit to recover a moneyjudgment for unpaithässéssments shall be maintainable without foreclosing or waiving the liensecuring -the Same; TIió foregoing remedies shall be in addition to any other remedies providedby lawfor the enforcement of any such assessment obligation.

(c) Upon request, Declarant or the Association shall issue a certificate statingthe amount of indebtedness secured by a lien upon the Property. Such certificate shall beconclusively binding upon Declarant or the Association, as applicable, and the PropertyOwner(s) of a Section in favor of all persons who rely thereon in good faith as to the amount ofsuch indebtedness existing on the date of the certificate. Property Owners may request thatsuch a certificate be issued and may obtain a copy thereof for a reasonable fee charged byDeclarant or the Association.

6.6 Failure to Enforce Not a Waiver of Rights. Each remedy provided for in thisDeclaration is cumulative and non-exclusive. The failure of Declarant or the Association in anycase to enforce any of the provisions of any limitation, covenant, condition or restriction hereincontained shall in no event be deemed to be a waiver of the right to enforce any such provisionor to do so thereafter, nor of the night to enforce any other provisions of this Declaration.

ARTICLE VII
GENERAL

7:1 Governina... Law; 1-This Declaration shall’ be- gay. aid cOnstrued inaccordance with the laws of the State of HaWaii, including the Water Code of the Ste of Hawaiiand the rules and regulations of the Commission on Water Resource Management of the Stateof Hawaii (tWRM)prpmUlgáted -thereunder- and, tO the: exteht dete’miiñe?I aplicthId, thestatutes governing public utilities and the rules and the regulations of Ui9 Ptiblic UtilitiesCommission of the State of Hawaii (“PUC”), the Board of Water Supply of the City and Countyof Honolulu (‘BWS). the Departm&nt-öf Hèlth of the .State of Hawli fQ7 and ,öthérgovernmental authonties Declarant excepts and reserves for itself its successoF and assigns,from this Dectaration, the sole and exduive nght and power, with respect tq al matterspertaining to water use, consumption, anil development onor affeting4qie Wéter Sources, theWater Easements or the Water Delivery System, (a) to apply for, récêi*’e, hold and own permWs -and certificates, in its own name alone, issued by or under the uthont3Y of CWRM, or by, orunder the Authority of any other governmental agency or body now or h&eAfter constituted ithjurisdiction over water sources or development thereof (povernmenkl authorlW); (b) toregister wells or stream diversion works, if any, and facilities therefor, and to file any reports withCWRM or. any governmental authonty in connection theçewitH, (a) to make any necessarydeclarations and reports of water use as may be required by CWRM or govimmentalauthonity,and (d) to petition, apply to and appear béfore’CWRM or other governmental authority in itsname aloneor on behalf of itself and a -ProØeñt Owné?: A Property Ownér shall not take any ofthe foregoing actions with respect to the Water Sources, the Water Las mçnts. or the-WaterDelivery System unless and to the extent sp,ecifically authorized to do so in’wnbngby DeclarantIf requested by Declarant a Property Owner shall join in any report declaration, registration,petition,. application to or appearanbe before CWRM0r bthar gbvSmmeAtal authority. Upon the
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termination of this Decia9$lon for any resqn, and, upon the written request by DeclaraDl, thePropert9 ‘Owner shall’ apply, or join in any apRlicatign made by Declarant to CWRM orgovWrtimental authonty for the trnsfer pf an9 permit involving the Water ources in the PropertyOwrtör’s nânje orSrf which the Proi?ty Owner rna,y have an inerest tqDeclarant or Declarant’snominee, ithout pay’mei1 of any cdr9derahon to thab ?rcpeitt Owner therefor In the eventthat the PUG tile BWS or any other goverfimental autionty shall be determined to havejurisdiction dyer ‘th WaIer Sourcs, thq Water Easements apd!ok this Declaration, thisDeclaration ihall be firther subject to any terms and cqnditiop imposed Py the PUC, the BWSor such other governmental authority, and Declarant may, if any of such conditions are notacceptable to Peoiarant, terminate this Declarationupon thirty (39) 4ays’ prior written notice tothe Proifey Owners
-

7 2 Release and Indemnity Declarant makes no warranty or representation, expressor inphied: as to (a) the quality of the water, including its chemical or turbiditycontent, (b) itsfitness for aincultural Use or of any other kind, (c) the capacity oLthe Watei Sources and thequantity ôf-’atet. outUt”(d) oWnership of the water, () rmits tous&the water, or (fltheavailability of water. Deciarant and the Association will not be responsible for any loss, cost,damage, liaility or claim, including attorneys’ -fees, for Injury or ,death to ‘persons or propertyansiSg out of or in conneption with the use of the water delivered to the Pitpefly Owners EachProperty Owner indemnifies andbolds Declarant and the Association harmless from andagainst any uèh lbss, cost, da9,9ge, liability or claim ansing therefrom Declarant and theAssociation shall ndt’be’require to transmit ater to a Property,Owner for any period of timewhich Ceclarant or the Añoäàtioñ is prevénféd frSi doing so as a result of equipment failure,government action, labor unrest, acts of God or other reasons beyond Declarant’s or theAssociation’s control.

72 Constructive Notice and Acceotiñce. Every or all person or persons, corporationor corporations, or other legal entity or entities Wh’i how or hereafter own or acquire any right,tItle or interest in o(to,anypoflon of thPropeçty areanq shallbe conclusivelydeerned td’haveconsented and agreed to bvery provisipn contained herein, whether or not any reference to thisDeclafation is contined in the instrument Py which such personor persons, corporation orcorporations, or other legal entity or entities acquired an Interest in the Property

7 4 Declaration Runs with Land All provisions contained herein shall burden eachand every part of the parcel of the Property, and shall operate as covenants running with theland and shall apply to and bind the heirs, dewsees, personal representatives, assignees andsuccessors in interest of the ,Pr9perty Owners anØ all .Ls%ees and sublessees orvendees of aDor any portion of the Property, and shall be enforceable s such in accordance with the termsand provisions of this Deéltation, provided, however, the right to enforce this Declaration isreserved to Declarant (or the Association after the Substitution Date), its successors andassigns, and to no one ‘else.
- ‘“c’

7 5 Notice Any notice providedfor in this Declaration shall be served personally orshall be mailed’by registered or certified mail toeclarant,,the representative of.a Section or theAssociation, as applicable All such nptices shall, for all purposes, be deemed delivered (a)upon per%’onal delivery to the party or adØres secified above or (b) on the third day aftermailing when mailed by registered or certifçed mail, postage prepaid, and properly addressed

7 6 Amendrrient In addition to specific amerdment rights granted elsewhere in thisDeclaration, so long as Decjarant owns any portion of the Property, Dedarant unilaterally mayamend this Declafatlon for any purpose until the Substitution Date Thereafter, this Declaration

15.

C)
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may be. amended upon the written consent of the Property Owners of the Seaiori holdino 75Y( of the water allocations set forth in paragraph 2.4 Water Allocation) above; provided, hàwe’ierthat so long as Declarant owns any portion of the Property, any amendment t this Qplarationshall: require Deciararit’s consent, which be withheld byDeciarant ih its solediscretion , Amendn)ents to this Declaration shall become effective upo,i recordation uniegs alater effective date is specified therein Any procedural challenge to an amendment must bemade within six months of its recordation or such amendment shall be presumed to have beenvalidly adopted In no event shall a change of conditions or circumstancé opd’rate to amendany provisions of this Declaration1ill an individual or entity consents to any amendment to thisDeclaration, it will be conclusively presumed that such indivrdual’or-entity ha the authbnty so toconsent, and no contrary provision in any mortgage or contract betweerisuch inaividual or entityand a third party will affect the validity of such amendment No amendrnpnt may remove,revoke, or modify any nght or privilege of Deciarant without Declaraflt s wñtten consent or thatof the assignee of such nght or pnvilege which consent may be withheld by Declarant its solediscretion ,
‘ $

7.7 Voting Rights of Each Section. The Property Owner(s)in each Section shall beentitled to a vote in the Association equal to the percentage of water allocation Mr that Section(i e if a Section1has a water allocation of 25%, then the Property Owner(s) of that Section shallhave a 25% voting interest in the AssocIation) If there is more than one Property Owner in aSection, then the percentage vote allocated to that Section may b&cátônlS, in aôàordárice *iihthe agreement of a majority in interest of the Property Owners of that Section.

7 8 Assignment The Property Owners acknowledge and agree that JCCLLC mayassign its rights as Declarant under this Declaration to an affiliate withoUt the c nsent 61 ‘theProperty Owners, and will assign its rights as Declarant to the Association ou tfle. SubstitutionDate, as more fully descnbed above Upon any such assignment to any such affiliate, or to theAssociation, the affiliate or theAssocration, each as applicable, must assume all of JCCLLC sobligations under this Declaration, and thereafter JCCLLC shall have no furtñer liability underthis Declaration.
.. . .

.

7.9• Association’s Role After the Substitution Date. Except for the rights provided inparagraph 2.9 (Annexation of Land) above, all rights and duties reffiin byDeciararit, under thisDeclaration shall pass tqand be assumed by the ‘Association onthe Söbstitutidn Date.

7.10 Binding Effect. This Declaration and all of the terms, covenants and conditionshereof shall extend to the benefit of and be binding upon the respective successors and assignsof Declarant, the Association and the Property Owners.

7.11 Withdrawal. Declarant (or the Association after the Substitution Date) reserves,in its sole discretion, the right from time. to time to withdraw from this Declaration a portion of theProperty by recording with the Assistant Registrar of the Land Court of the State of Hawaii anamendment to this Declaration noting the withdrawal of such Property. An amendmentrecorded pursuant to this paragraph shall not require the consent of any person except theProperty Owner(s) of such Property, if other than .Declarant (or the Association after theSubstitution Date). Upon the recordation of the amendment, such property shall be withdrawnfrom the Property, and shall be free and clear of the encumbrance of this Declaration and anyand all obligations that may arise hereunder, provided, however, that Declarant (or theAssociation after the Substitution Date) shall not have the right to allocate or deliver any waterfrom the Water Sources to such withdrawn property, and that the Water Sources, Water

C..
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Easements and Water Delivery System shall remain the property of Declarant or theAssoólátion.
•..

.7.12 RgltS’Terminate. Notwithstanding any other term ‘oY’provision ih thisDeclaration this, Declaration may, be terminated unilaterally bi Declarant (or the Associationaftyr theJubstitytion Date) if Declarant (or the Association after the Substitution Date) i unableto obtin and maintain the nghts to all governmental licenses, permits and approvals necessaryto withdraw water from the Water Sources, including the revocable permits currently owned byDel Monte for use of the Wateg Sources, pursuant to paragraph 2 3 (LiceiAes Permits andApprovals) above The termination of this Declaration shall be effective upon the recordatidn ofa proper instrument with the Assistant Registrar of the Land Court of the State of Hawaii

‘7 13 Unless terminated as provided above, this Declaration shall haveperpetual duration lf Hawaii law hereafter limits the period during which covehants may runwith the land, then to the extent consistent with such law, this Declaration shall automatically beextended at the expiration of such period for successive periods 20years.

7 14 Pemeitss If any of the covenants, conditions, restrictions, or other provisionsof this Declaration shall, be unlawful, void, or voidable for violation of the’ rule againstperpetuities, then such provisions shall continue only until 21 years after the death of the lastsurivor of the now living descendants & Elizabeth II. Queen of England

7.15 SeverpbilitV. 1nvlidation of any provision of this Declaration, in whole or in part,or any application of a provision of this Declaration by judgment or court order shall in no wayaffect bth’ér provisions orapplicat!oris. . .. .
.- . .

1, .
. .. ., .‘1 16 Captions The captions of each Article and paragraph hereof as to the contentsof each Artcle and Øáragraph, are inserted only for convenience and are In no way to beconqrued as defining, limiting, extending or otherwise modifying or adding to the particularArticle or párWgiaph tbwhièh they refer.

.
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IN WITNESS WHEREOF, the undersigned has executed this Declaration as of the datefirst above written.

DECLARANT:
JAMES CAMPBELL COMPANY LLC, aDelaware limited liability company

By

_______________________

Stephen H. MacMillan
Its President/ChIef Executive Officer

By

________________________

Bertram L. Hatton
Its Executive Vice President

Hawaii Land Management
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STATE OF HAWAII )
) ss.

CITY AND COUNTY OF HONOLULU

On !hi

_____

day of:

__________,

2008, before me personally appearedStephen H. MacMillan and Bertram L., Hatter, to me personally known, who, being by me dulysworn or affirmed/did say that such peisobiexecuted the foregoing instrument as the free actand deed of such persons, and if applicable in The capacities shown, having been dulyauthorized to execute such instrument in such capacities.

Notary Public, State of Hawaii
Name:
My commission expires:

48224155-6228.5.060497-00033



(
Property Description

KUNIA SECTION 2:

PARCEL ONE:

AU of that certain parc!.of land situate at Honouliuli, Disthct of Evia, City andCounty o(Hbndlulu, Island of Oahu, State of Hawaii more particularly descnbed as follows
- LoT M.8- (ara p54.23 acres), as shown on. Map 5,- filed in the Office of theAssistant Registiar of the Land Court to the State of Hawaii with Land-Court1069 of the Trustees under the WHI and of the Estate of Jmes Campbell. Deceased.

BEING all of the land désbñbëd in and cbvered by Certificate of Title No.830,900 issued to James Campbell Company LLC, a Delaware limited liability compëriy.
End of Parcel One Descilotion

r Pagelof8
4a22-615&-6226.5.060497-00033



KUNIA SECTION 6:

PARCEL TWO:

All of that certain parcel of land situate at Honouliuli, District of Ewa, City andCounty of Honolulu. Island of Cahu, State of Hawaii. more particularly described as folicws:
LOT M-9-A (area 19.296 acres)! as shown on Map 6, filed in the Office of theAssistant’ Registrar of thel..and Court to thw State of Hácaii with Land •Cqurt AppIicaVonNo.1069 of IhTmstes underthe Will and of the .Etat&of-Jathes-Campbell, DeheasedJ
BEING all of thp land described in and covered b9 Certificate ct Title Nc.630,905 issued to James Campbell Company LLC

.
-

End of Parcel Two’Description

PARCEL THREE:
.

All of that certain parcel of land situate at Honouliuli. District of Ewa, City andCounty of Honolulu, Island of Oahu, State of Hawaii, more particularly described as follows:
LOT 169 (area 0.693 acres), as shown on Map 27, filed in the Office of theAssistant Registrar of the Land Court to the State of Hawaii with Land Court Application No.1069 of the Trustees under the Will and of the Estate of James Campbell, Deceased.
BEING all of the land described in and covered by Certificate of Title No.830.906 issued to James Campbefl Company LLC.

End of Parcel Three Description

PARCEL FOUR:

All of that certain parcel of land situate at Honouliuli, District of Ewa, City andCounty of Honolulu, island of Oahu, State of Hawaii, more particularly described as follows:
LOT 171 (area 1.319 acres), as shown on Map 27, filed In the Office of theAssistant Registrar of the Land Court to the State & Hawaii with Land Court Application No.1069 of the Trustees under the Will and of the Estate of James Campbell, Deceased.
BEING all of the land described in and covered by Certificate of Title No.830,907 issued to James Campbell Company LLC.

End of Parcel Four DesciiDtion

Page 2 of 8 EXHIBFY A4822-81554226.5.060497-00033



C PARCEL FIVE:

All of that certain parcel of land situate at Honouliuli, District of Ewa, City andCounty of Honolulu,,lsiand of Oahu, State of Hawaii, more particulatly described as follows:
LOT 418;(area 91;99 àcrds). ái shown oh Map ?6 filed in The Office of theAssistant Registrar of. tie Land Court to the State of Hawaii with Land Cdurt Appli ation No.1069 of the Trusteps under the Will and of the Estate of James Campbell, Deceased
BEING ill of the land déscribedin and covered by Certificate of Title No.830,908 issued to James Campbeil.Company LIC.

End of Parcel Five Description -.

PARCEL SIX:

All of that certain parcel of land situate at Horiouliuli, District of Ewa, City andCounty of Honolulu, Island of Cahu, State of Hawaii, more particularly described as follows:
LOT 878 (area 432.503 acres), as shown on Map 109, filed in the Office of theAssistant Registrar of the Land Court to the State of Hawaii with Land Court Application No.1069 of the Trustees under the Will and of the Estate of James Campbell, Deceased.
BEING all of the land described in and covered by Certificate of Title No.830,909 issued to James Campbell Company LLC.

End of Parcel Six Description

PARCEL SEVEN:

All of that certain parcel of land situate at Honouliull, District of Ewa, City andCounty of Honolulu, Island of Oahu, State of Hawaii, more particularly described as follows:
LOT 879 (area 198.580 acres), as shown on Map 109, flIed in the Office of theAssistant Registrar of the Land Court to the State of Hawaii with Land Court Application No.1069 of the Trustees under the Will and of the Estate of James Campbell, Deceased.
BEING all of the land described in and covered by Certificate of Title No.830,910 issued to James Campbell Company LLC.

End of Parcel Seven Description

PARCEL EIGHT:

All of that certain parcel of land situate at Honouliuli, District of Ewa, City andCounty of Honolulu, Island of Qahu, State of Hawaii, more particularly described as follows:
LOT 880 (area 93.117 acres), as shown on Map 109. filed in the Office of theAssistant Registrar of the Land Court to the State of Hawaii with Land Court Application No.1069 of the Trustees under the Will and of the Estate of James Campbell, Deceased.
BEING all of the land described in and covered by Certificate of Title No.830,911 issued to James Campbell Company LLC.

End of Parcel Eight Description
Page 3 of 8 EXHiBIT A4822.81554225.5.06049700033



Cl
PARCEL NINE:

All oç that certain parcel of land situate at Honouliuli, Dlstnct of Ewa, City andCounty of HóndluIu, ls7and of Oahu, State of Hawaii, more particularly described as follows:
LOT 861 (area 11129 acres), as shown on Map 110, riled in the Office of theAssistant Régistrar-of.the LandrCoUrtto the State of Hawaii ‘A’ith Land CoUrtApplicatidn No.1069 of the Trustees under the Will and of the Estate of James Campbell, Deceased.
BlNG all of the land described in and d&ered by Cóttlflóatedf’TltIe No.830,912 issued to James Campbell CornpanyLLC

End of Parcel Nine Description

Page 4 of 8 EXHIBIT A C45fl.51554fl5.5.050497-a0033



KUNIA SECTION 8:

LTN:

All of that certain parcel of land situate at Honouliuli, District of Ewa, City andCounty of Honolulu, Island of Oahu, State of Hawaii, more particularly described as follows:
LOT 882-A (area 425.963 acres), as shown on Map 110, filed in the Office of theAssistant Registrar of the Land Court to the State of Hawaii with Land Court Application No.1069 of the Trustees under the Will and of the Estate of James Campbell, Deceased.
BEING all of the land described in and covered by Certificate of Title No.892,761 issued to Fat Law’s Farm, Inc., Law Tieng’s Farm LLC. Tony Tan Law and ManyvoneLaw, husband and wife, and Hae Vlengkhou and Phouangphet Viengkhou, husband and wife.

End of Parcel Ten Description

Page 5 of 8
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KUNIA SECTIONS 7 & 9:

PARCEL ELEVEN:

AlI,of that certain parcel of land situate at HonoUIiUli, District of Ewa, City, andCounty of. lionpJulu, Island of Oahu1 State of Hawaii, more particularly ddsciibed as follows:
.L84X,3 acres).-aS shoiwn on Map 1379, fileØ ithe Qffice.pfthe ASSIStaQ1 Registrar of the Land Court to the State of Hawaii with Land Court Kpplication No1069 of lheTn4stefl under the Will andorthe Etate of James CathpbélI.Deceasét

BEING all of the lan&.desciibed in arid .bovéred by Cértlfldátáof TItle. No..892,319 issued to James Campbell Company LLC, a Delaware limited liability company
Endd( Parcel Eleven DescriDtion /

PARCEL TWELVE:

All of that certain parcel of land situate at Honouliull, District of Ewa, City andCounty of Honolulu. Island of Oahu, State of Hawaii, more particularly described as follows:
LOT M-2 (area 0.028 acre), as shown on Map 4, filed in the Office of theAssistant Registrar of the Land Court to the State of Hawaii with Land Court Application No.1069 of the Trustees under the Will and of the Estate of James Campbell. Deceased.
BEING all of the land described in and covered by Certificate of Title No.830,915 issued to James Campbell Company LLC, a Delaware limited liability company.

End of Parcel Twelve Description

PARCEL THIRTEEN:

All of that certain parcel of land situate at Honouliuli, District of Ewa, City andCounty of Honolulu, Island of Oahu, State of Hawaii, more particularly described as follows:
LOT M4 (area 3.307 acres), as shown on Map 4, filed in the Office of theAssistant Registrar of the Land Court to the State of Hawaii with Land Court Application No.1069 of the Trustees under the Will and of the Estate of James Campbell, Deceased.
BEING all of the land described in and covered by Certificate of Title No.830,917 issued to James Campbell Company LLC, a Delaware limited liability company.

End of Parcel Thirteen Description

Page 6 of 8
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PARCEL FOURTEEN:

411. of. that, certaio parcel f !and situate at HonouliUliç Distict of Ewa, City anCounty of HdnOlülu, Iálaiid of Dahu, State of Hawaii; mor&partioulàrty described a follovs:
LQT M•5 (area 0.876 acre), .as shown: on Map 4, filed iñ the Office of TheAssistant Registrar of the and Court to the State of Hawaii with Land Court Application No1069 of the Truste under tb Willandoftfle Estate of Jamê&CampbCll; Deceased.
BEING all of the land decribed in apd ,coveçed by c rqflcte of Title No.830,918 issued to James Campbell Cothpany LLC, a Delaware limited liability company

End ofParcel Fouttd&n /

PARCEL FIFTEEN:

All of thai certain parcel of land situate at Honouliuli, Distnct of Ewa, City andCounty of Honolulu, Island of Oahu,. StataofHawaiIrnore particularly described as follows:LOT 17847 (area 119.086 acres), as shown on Map 1370, filed in the Office ofthe Assistant Registrar of the Land Court to the StateofHáwaii with Land Court Application No.1069 of the Trustees under the Will and the Est$e of James Campbell, Deceased.
BEING all of the land de$ribed in and covered by CertIficate of Title No.892,320 issued to James Campbell Company I..LCI a Delaware limited liability company.

End of Parcel Afteen’Desciiption
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PARCEL SIXTEEN:

All of that certain parcel. of-land situate at Hóaeáe, bisirict of ‘Ewa, City andCounty of Honolulu, Island of Oahu, State of Hawaii, more particularly described as follows
- ROYAL - PATENT, NUMBER 4490, LAND COMMISSION .AWABD i04Z4.APANA 9 TO NAMAUU, situate, lying and being on the westerly side of Kunia Road, beingPARCELS. and.thusbot ded nddescribed as-periuIvey dAted Aôgüst 8, 1988;

Beginning at the ndith corner of this parcel of land and on the westerly side ofKunia Road,;the ooidihãtêS”df s&d5bint beitig iéferredto Government Survey TriangulationStation 1CAPUAI NEW, being 22,750.96.fet North ant4331.52 feet East, thence running byazimuths measured clockwise from true South:
-. -

1. Along the westerly side of Kunia Road, on a curve to the left with a radius
of;-2,89490 feet, the azimuth and distance• of the ch&d being: -

3450 29’ 57 611.81 feet;

2. 159° 26’ 573.67feet along Lot 74-1--A-i of Land Court
Appllcatidñ1069

3. 221° 12’ 30” 73.38 feet along Lot. tf1-A-i of Land Court
Application 1069 to the point of beginning
and containing an area of 11,930, square
feet. more or less.

BEING a portion of the premises acquired by Trustees Limited Warranty Deeddated November 1. 2006, made by the Trustees under the Will and of the Estate of JamesCampbell, Deceased, as grantors, and James Campbell Company LLC, as grantee, filed in theOffice of the Assistant Registrar of the Land Court of the State of Hawaii as Document No.3505988 and recorded in the Bureau of Conveyances of the State of Hawaii as Document No.2006-198463.

End of Parcel Sixteen Description
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EXHIBIT “B-I”
MAP OF SECTIONS
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EXHIBIT C-I

Current Percentage of Water Allocation

Section Percentage of Water Allocation up to
Delivery Point

9 40.78%

8 13.74%

7 17.36%

6 3.82%

2 14.18%

kunia Village Area 10.12%

4622-5155-6226.5.060497-00033
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EXHIBIT C.2

Percentage of Water Allocation including State of Hawaii Lan

Section Percentage of Water Allocation up to
Delivery Point

9 35.70%

8 12.03%

7 1520%

6 3.35%

2 12.41%

Kunia Village Area 8.87%

State of Hawaii 12.44%

4622-8155-6226.506049740033
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A LawCarporat’on

January 25, 2010

Commission on Water Resource Management
Department of Land and Natural Resources
State of Hawaii
Kalanimoku Building
1151 Punchbowl Street, Room 227
Honolulu, HawaIi 96813

Re: Water Use Permit Application No. 871
Applicants: Fat Law’s Farms, Inc.

Law Tieng’s Fami LLC
Tony and Manyvone Law
Hae and Phouangphet Viengkhou

Application for: New Use
Management Area: Waiahole Ditch System (Oahu)
Source Area: Waiahole Ditch System (Oahu)
End Use Area: TMK No. (1) 9-2-004-010

Formerly TMK No. (1) 9-2-004-001, Lot 882A
Campbell Estate, Parcel 8 (425 Acres)(Kunia, Hawai’i)

End Use Zoning: AG-i Restricted Agricultural

Agreement and Waiver of Objection to 0.551 MGD

Dear Honorable Commissioners:

Whereas:

1. Applicants Fat Law’s Farm, Inc., Law Tieng’s Farm LLC, Tony Law, Manyvone
Law, Hae Viengkhou, and Phouangphet Viengkhou (hereinafter collectively referred
to as Applicants”), and Makawai Stream Restoration Alliance and Hakipu’u Ohana
(hereinafter collectively referred to as “Windward Parties”), wish to resolve the
above entitled matter without the need for a contested case hearing; and

218331v1107 71IDJH
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Commission on Water ResoUrce Management
Department of Land and Natural Resources
State of Hawaii
September 30, 2009
Page 2 of 3

2. Applicants and the Windward Parties have reached an agreement to proceed without
a contested case hearing in the event the Commission on Water Resource
Management (hereinafter referred to as the “Commission”) issues a water use permit
to Applicants for no more and no less than 0.55 1 million gallons per day (hereinafter
“mgd”) of water from the Waiahole Ditch System;

Now, therefore, Applicants and Windward Parties, by and through their respective
counsel, agree as follows:

A. Applicants are agreeable to the issuance of a water use permit to Applicants for 0.551
mgd of water from the Waiahole Ditch System, and hereby amend Water Use Permit
Application No. 871 to request no more and no less than this amount;

B. Applicants waive objection and their right to request a contested case hearing in the
event the Commission issues a water use permit to Applicants in an amount no less
than 0.551 mgd of water from the Waiahole Ditch System, but reserve the right to
object and request a contested case hearing for an amount less than 0.551 mgd;

C. Windward Parties hereby withdraw their objection to the issuance of a water use
permit to Applicants in an amount that does not exceed 0.551 mgd of water from the
WaiAhole Ditch System;

D. Windward Parties waive further objection to the issuance of a water use permit to
Applicants in an amount that does not exceed 0.551 mgd of water from the Waiahole
Ditch System;

E. Windward Parties hereby withdraw their Petition Requesting A Contested Case
Hearing Before the Commission on Water Resource Management, filed herein on
December 28, 2009;

F. Windward Parties hereby withdraw their request for contested case hearing made
during the public hearing conducted herein on December 18, 2009; and

2l8331V1/07.71/DJH



Commission on Water Resource Management
Department of Land and Natural Resources
State of Hawaii
September 30, 2009
Page 3 of 3

G. Windward Parties hereby waive their right to a contested case hearing where a water
use permit is issued to Applicants in an amount that does not exceed 0.55 1 mgd of
water from the Waiahole Ditch System, but reserve the right to object and request a
contested ease hearing for an amount that exceeds 0.551 mgd.

Very truly yours,

PAUL H. ACHITOFF
Attorney for Windward Parties
MAKAWAI STREAM RESTORATION
ALLIANCE and HAKIPU’U OHANA

DENNIS J. HWANG
Attorney for Applicants
FAT LAW’S FARM, INC.,
LAW TIENG’S FARM, TONY LAW,
MANYVONE LAW, I-IAE VIENGKHOU,
and PI-IOUANGPHET VIENGKHOU
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